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Misdemeanour,  attempt  to  commit — Indictment...   251 
Larceny  and  embezslement  by    partners — Indict- 
ment—^0  &  31  Vict.  c.  116,  and  24  &  25  Vict.  c. 

96  8.  22  280 

Practice — Criminal  proceedings — Injunction  to  re- 
strain      288 

Insane  prisoner — Inquiry  concerning  settlement — 

Prison  contract — Jurisdiction 819 

Having  or  conveying  stolen  proi>erty — Jurisdiction 
of  magistrate — ^Arrest  in  a  house — 2  St  3  Vict.  cc. 

47  and  71 339 

Practice — Change  of  place  of  trial— View  344 

Coining  —  Practice  —  Feloniously  uttering  after 
previona  conviotian  —  Guilfy  of  subsequent 
oifenoe  but  not  of  pxevioiia  oonviotion 351 


Embezzlement — Clerk  or  servant— Policeman  em- 
ployed to  receive  contributions  under  Reformatory 
Schools  Act po^e  353 

Embezzlement — Clerk  or  servant — Debt  collector...  355 

Colonies — Criminal  jurisdiction — Manslaughter  on 
the  high  seas — Sentence  of  pensl  servitude 388 

Conspiracy  and  false  pretences — Admissibility  of 
evidence  of  a  co-conspirator 407 

Embezzlement — Son  assisting  his  father 408 

Manslaughter  —  Prize  fight  —  Accessory  —  Stake- 
holder    410 

Vexatious  Indictment  Act,  s.  1.  —  Offence  upon 
which  committed  —  Misdemeanour  —  Aider  and 
abettor 424 

Compromise  of  misdemeanour — Duress  —  Libel — 
Repeated  publication 483 

Court  of  error — Whether  of  right  or  grace — Fiat  of 
the  Attorney -General— Condition  precedent— Dis- 
tinction between  misdemeanours  and  felonies — 
Duty  of  Clerk  of  Petty  Bag  as  to  sealing  writ...  458 

Insane  prisoner — Inquiry  concerning  settlement — 
Prison  contract  —  Justices  of  contracting  and 
receiving  authority 461 

Abduction— Girl  under  sixteen — Ignorance  of  age 
by  defendant 463 

Manslaughter — Neglect  of  parent  to  supply  medical 
aid — Religious  belief ...  611 

Indecency — Exhibition  in  a  booth  on  a  race-course  613 

CRUELTY  TO  ANIMALS. 
Certiorari  —  Practice 


595 


DOCKS. 
Rating  of— How  to  ascertain  rateable  value 383 

DOG. 
The  knowledge  by  a  servant  of  a  dog  being  ferocious 
is  evidence  for  the  jury  of  knowledge  of   the 
master 106 

EASEMENT. 

(See  Light— Water.) 

ECCLESIASTICAL  LAW. 

Loan  for  repairing  church — Lapse  of  twenty  years 
—5  Geo.  4,  c.  36 53 

Burial  in  the  vault  of  a  church — Right  of  parson  to 
fees  for — Claim  as  a  freeholder — Jurisdiction  of 
Common  Law  Courts 78 

Procedure — Monition  in  a  civil  suit — Allegation  of 
interest    • 120 

Election  of  churchwardens — Division  of  parish — 
Separate  township 282 

Glebe  land — Compulsory  purchase  of — Application 
of  purchase  money — JPermanent  improvements — 
Rebuilding  rectory 289 

Church  Discipline  Act— Pleading— Practice 297 

Visitatorial  power  of  bishop — Jurisdiction  over  the 
fabric  of  the  cathedral — Images — Reredos 356 

Glebe  land  —  Compensation  —  Purchase  money 
applied  to  building  a  rectory 380 

Simony — Quare  impedit — Purchase  of  an  estate 
pur  autre  in6  in  an  advowson— Next  presentation 
— Presentation  of  himself  by  patron 423 

Rights  and  ceremonies  of  the  Church -— Lighted 
candles — Hymn  during  communion — Sign  of  the 
cross  —  Practice — Personal  answer 431 

Irish  Church  Act — Devise  of  advowson  before  the 
Act— Death  after  ••  545 

Advowson — Direction  of  a  testator  to  sell — Right 
to  next  presentation  ••  551 

Refusal  to  administer  Communion — Order  and  di- 
rection of  the  ordinary— Existence  of  a  devil- 
Eternity  of  punishment — "Evil  liver" 581 

EDUCATION,  NATIONAL. 
Act  of  1870,  s.  23— Transfer  of  a  school  to  the  School 
Board— Conaent  V>  s^^suBi^oTi  "^"^ 


▼Ul 


MAGISTRA.TES'  OASES. 


SUBJECTS  OF  CASES. 


EDUCATION,  PUBLIC. 

Elementary  Act  1873,  a.  3 — Payment  of  school  fees 
of  pauper  ohild  page  391 

ELECTION  LAW. 
I.  Election  Petition. 

• 

Ballot  Act  1872,  s.  42— Order  to  produce  marked 

register  for  inspection  49 

Costs — ^Dissolution  same  day  as  determination  of  the 
petition — Certificate  of  judge  received  after  the 

dissolution  50 

Befusal  of  returning  officer  to  receive  the  nomina- 
tion of  a  candidate  without  pre-payment  of  election 
expenses — Return  of  the  other  candidate  paying 

— BaUot  Act  1872,  s.  8 76 

Practice — Scrutiny— Conclusiveness  of  raster — 
Ballot  Act  1872,  s.  7— Prohibited  from  voting— 
If  votes  of  paupers,  alms-men,  or  non-residents, 

may  be  struck  off  on  scrutiny  116 

Corrupt  practices — Belation  of  landlord  and  tenant 
— Reservations  in  leases — Waiving  rights  reserved 

— ^Licence  to  tenants  to  kill  rabbits  bribery 131 

Notice  of  an  act  of  bribery  by  a  candidate  given  to 
the  electors  before  polling  does  not  invalic'ate  the 

votes  given  to  such  candidate  139 

Irregularities  in   polling  —  Booths  not  opened  — 

I  nability  of  voters  to  vote — BaUot  Act  1872  166 

Agency — Acting  on  committee — Charatible  gifts  by 
intending  candidate — Nursing  the  constituency — 
Inference  as  to  effect  on  the  election — Eviction  of 
tenant  by  landlord  for  having  voted  against  him 

— Undue  influence 171 

Bribery — Corrupt  promises — Influencing  wives  of 
voters — ^Treating — Payment  of  publicans'  bills  at 
previous  elections — Supply  of  beer  at  subsequent 
election — Intention  of  candidate — ^Remoteness — 

Costs    *. 186 

Violating  provisions  of  Ballot  Act — Effect  of  on 
election — Providing  railway  passes — Conditional 
promise — Illegal  Act — Penalty — Systematic  viola- 
tion of  the  law — Respondent  ordered  to  pay  costs 

though  election  declared  valid 192 

Bribery — Colourable  employment  of  voters— Exces- 
sive number  of  persons  employed — Payment  of 
relatives  of  voters  as  messengers,  &c. — Influence 
on  election — Payment  of  expenses  after  the  time 

at  which  the  accounts  may  be  investigated  204 

Scrutiny  under  sect.  25  of  the  Ballot  Act — What 
must  be  proved  to  entitle  petitioner  to  strike  off  a 
vote  from  the  poll  of  a  candidate  adjudged  guilty 
of  bribery— Evidence  of  corrupt  motive  in  the 

recipient  of  a  bribe 220 

With(brawing  petition — Functions  of  the  judge — 

Conditions  of  withdrawal  225 

Joint  candidature — ^Bribery  by  agent  of  one  candi- 
date before  the  coalition — Ignorance  of  the  other 

candidate — His  responsibility 349 

Practice  —  Costs  —  Taxation  of  —  Instructions  for 
brief — Lump  sum  allowed — Discretion  of  master  374 

• 

n.  The  Election. 

Right  of  candidate  to  be  present  at  the  polling  booth 
—Ballot  Act  1872  402 

m.  RsaiSTBATION. 

Franchise — Borough — ^Part  of  a  house — Separate 
occupation  —  Separate  rating  —  When  is  a  rate 
made?  7 

Practice— Counties — Notice  of  objection  sent  by 
post — No  postal  delivery  at  place  of  abode  of 
party  objected  to    242 

Borough  franchise — Staff  sergeant  of  militia  — 
ji0gn2T0d  to  occupy  an  assigned  house — Occupation 
MS  tenant. 243 


EMBEZZLEMENT. 

Clerk  or  servant — Debt  collector page  355 

Clerk  or  servant — Policeman  employed  to  receive 
contributions  under  the  Reformatory  Schools  Act  353 

Clerk  or  servant — Son  assisting  his  father 408 

(See  Criminal  Law.) 

EPPING  FOREST  ACT. 

Indictment  for  disobedience  to  orders  of  commit, 
sioners 560 

EVIDENCE. 
Oflarcen^    27 

Admissibility  of  deposition  of  a  witness  unable  to 

travel    28 

Of  false  pretences  59 

Of  a  co-conspirator  in  an  indictment  for  conspiracy 

and  false  pretences 407 

(See  Criminal  Law.) 

FACTORY  LAW. 
Act  of  1871--Saturday  half. holiday— Alteration  by 

Secretary  of  State — Form  of  informal 42 

Factory  Act,  1867,  s.  3,  sub-sect.  7 — Cement  works 

not  within  44 

(See  Workshops  Regrdation  Act) 

FALSE  IMPRISONMENT. 
Indictment  for  embezzlement — ^Agpreement  not  to 
sue  if  no  evidence  offered— Illegality — Breach — 

Action  good 43 

(See  Criminal  Law.) 

FALSE  PRETENCES. 

Evidence  of 59 

Indictment  for  and  for  conspiracy — Admissibility 

of  evidence  of  a  co-conspirator  407 

'        (See  Criminal  Law.) 

FISHING. 
Right  of  public — Stream  rendered  navigable  by 
statutes  —  Jurisdiction 437 

FOOD. 
(See  Adulteration  of  Food.) 

FORCIBLE  ENTRY. 
Indictment  for—" Reasonable  and  probable  cause  '* 
— "  Malice  " — Not  sufficient  |evidence  of|  right 
of  one  in  possession  to  resist  an  attempt  to  turn 
him  out — Amount  of  force  to  be  used — Complete 
possession    162 

GAME. 

Seizing  of,  on  a  highway— 25  A  26  Vict.  c.  114,  s.  2  566 
Jurisdiction  of  justices — Claim  of  an  impossible  and 
absurd  right — Mensrea 603 

GAME  LAWS. 
Bond  fide  claim  of    right — Shooting  game  by  a 
tenant,    the    lease    containing    a    questionable 
reservation 113 

GAMING. 
(See  Betting.) 

GAS. 
Metropolitan  GkM  Companies — Provisions  of  Act — 
Supply  under  pressure 490 

KACKNEY  CARRIAGE. 
Plying  for  hire  —  Carriage  exposed  for  hire  in  a 
private  yard ^ 98 

HEALTH,  PUBLIC. 
Employment  by  board  to  constroot  a  sewer — Statute 

of  Frauds — Liability 33 

Not  neoeesaxy  to  show  that  smoke  from  a  chimney 

ia  injurious  to  healtli  as  well  as  a  nuisance 41 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


'■^i^'    ' 


Sewage  —  Ontfall  into  natural  stream  —  Foaling 
Water — Nuisance  page     61 

Lands  compulsorilj  taken — ^Award  and  oompensa- 
tion  for — Construction  of  a  sewer — Lump  sum 
awarded — Action  for  non-payment — Pleas  that 
rarious  items  are  improperly  included — Prospec- 
tive damage— Public  Health  Act  (11  &  12  Vict, 
c.  63),  ss.  43,  46,  47,  123,  146 239 

Exemption  from  rates 326 

Election  —  Voting    paper  —  Mens   tea  —  Local 

Government  Act 338 

(See  Local  Qcvemmeni — "Nuisance — Sanitary 

LOAO.) 

HIGHWAY. 

Nuisance  upon  by  excessive  use  of  by  vans  and 
horses — Obstruction  of  light  and  air  thereby 17 

User  by  railway  —  Substituted  road  —  Railways 
Clauses  Act,  1845,  s.  53 37 

Dedication — Private  road  set  out  under  an  Inclosure 
Act — Liability  to  repair 86 

Liability  of  board — Trespass  in. removing  an  ob- 
struction— Individual  liability  of  members  of  a 
corporation  for  the  corporate  act  —  Order  to 
district  surveyor  —  Liability  of  surveyor  for 
obedience  to  it — "  Respondeat  superior  " — How 
damages  and  costs  of  an  action  against  the  board 
are  to  be  paid 147 

Liability  of  surveyor  for  damage  caused  by  want  of 
repair   201 

Licence  by  highway  board  to  open  a  road — Con- 
sideration for  bargain— 25  A  26  Vict.  c.  61 234 

Surveyor's  accounts — Use  of  team  and  materials — 
Allowance  of  illegal  charges  —  Discretion  of 
justices 236 

Closing  of  a  highway  —  Certificate— Omission  to 
state  surveyor's  authority — Power  of  sessions  to 
amend  254 

Dedication  of  to  the  public — Utility — Acceptance 
by  inhabitants— 5  A  6  Will.  4,  c.  50,  s.  23 277 

Stopping  of — Reservation — Footpath — 13  Geo.  3, 
0.78- 55Geo.  3,  c.  68 324 

Obstruction  of — Cul  de  acw— Public  utility 328 

Non-repair  of — Communication  with  a  sewer — 
Liability  of  Local  Board 413 

Exemption  from  rates — Immemorial  non-payment 
— Proof  of  existence  of  highway — Burden  of 
proof 493 

Nuisance  to  —  Defective  grating  —  Obligation  on 
tenant  to  repair — Liability  of  landlord 530 

Causing  damage  to — Conviction  for — Subsequent 
conviction  for  assault  barred  by 554 

Obstruction  of  a  thoroughfare— Caravan  off  the 
street — Towns  Police  Clauses  Act 563 

Obstruction  of — Liability  of  district  surveyor  for 
illegal  act  by  order  of  the  board 571 

(See  Turnpike.) 

HOSIEBT  MANUFACTUEE. 
(See  Master  and  Servant.) 

IMPRISONMENT,  FALSE. 
(See  False  Imprisonment.) 

INCLOSURE  ACTS. 

Reaorvation  clause — Rights  of  lord  of  manor — 
Reservation  of  right  of  sporting  —  Manorial 
rights   208 

INCOME  TAX. 

Lubilitj  of  a  foreign  corporation  having  an  agency 
in  England — Profits  accruing  abroad — Schedule 
D. — Who  is  a  *'  Person  residing  within  the  United 
Kingdom  ?  " — What  is  business  carried  on  within 
thtt  United  Kingdom? 304 


INDECENCY. 
A  booth  at  a  raoe-course  is  a  public  place  to  sustain 
an  indictment  for  page  613 

(See  Criminal  Law.) 

INDICTMENT. 
Fer  breach  of  order — Commissioners  appointed  by 
statute  to  make  orders 560 

INHABITED  HOUSE  DUTY. 
Building  occupied  for  purposes  of  trade  only  —  Part 
of  a  tenement  or  building — Exemption 538 

INJUNCTION. 
To  restrain  criminal  proceedings 288 

INNKEEPER. 

Spirit  licence  after  a  licence  for  the  sale  of  beer — 
Confirmation  by  licensing  committee  necessary...  100 

Licensing  Act,  1872 — New  licence — House  closed 
for  three  years — ^Appeal  against  refusal — ^Juris- 
diction of  quarter  sessions 260 

Bond  fide  traveller^Evidenoe— Belief  of  publican  525 

■ 

INSANITY. 
Insane  prisoner  —  Inquiry  as   to    settlement  — 
Authority  of  justices 319 

JOINT  STOCK  COMPANY. 
Information  for  not  registering  list  of  members — 
General  meeting — Companies'  Act,  ss.  26,  27 396 

(See  Railwajy,  Water  a/ad  Oas  Companies.) 

JURISDICTION. 
Of  justices  when  not  ousted  by  a  claim  of  right — 

Small  tithes 64 

Of  Common  Law  Court  in  a  claim  by  a  parson  for 

burial  fees    78 

Of  quarter  sessions  to  determine  a  point  in  settle- 
ment not  included  in  the  grounds  of  removal 88 

Of  justices  when  bon6>  fide  claim  of  right  set  up — 

Finding  of  justices  on  the  fact  not  conclusive  ...  113 
Service  of  summons  —  Hearing  of  information  es 

parfc— Practice — Jervis's  Act,  ss.  1,  2    394 

Of  justices  in  a  claim  of  fishing    437 

Of  justices  under  Master  and  Servants'  Act 478 

Of  justices  under  Contagious  Diseases  (Animals) 

Acts 479 

Of  justices  not  ousted  by  claim  of  an  Impossible  and 

absurd  right   603 

Of  justices  to  hear  a  charge  different  from  the  one 

for  which  defendant  had  been  summoned    606 

(See  Justices  of  the  Peace.) 

JUSTICES  OF  THE  PEACE. 

Jurisdiction — When  not  ousted  by  claim  of  right — 

Small  tithes 64 

Jurisdiction — bond  fide  claim  of  right — Finding  of 

justices  on  the  fact  not  conclusive  113 

Jurisdiction  of  to  hear  information  <•  parte — Jervis's 

Act,  88.  1,  2— Practice  394 

Jurisdiction  in  fishery  cases 437 

Jurisdiction  under  Master  and  Servants'  Act 478 

Jurisdiction  under  Contagious  Diseases  (Animals) 

Acts 479 

(See  Jurisdiction — Practice.) 

LANDLORD  AND  TENANT. 

Execution — Right  of  landlord  to  a  year's  rent  after 
the  determination  of  the  lease 38 

Lease  —  Covenant  to  pay  rent  without  deduction 
except  property  tax,  and  to  pay  all  rates,  taxes, 
and  charges  whatsoever,  does  not  entitle  tenant 
to  deduct  tithe  rentcharge     105 

Liability  of  a  tenant  for  shooting,  the  lease  containing 
a  questionable  reservation  of  right  to  the  lui.dloTd. 
—bof\Afids  o\amotiis\Lt "VS^ 


MAGISTRATES'   CASES. 


SUBJECTS  or  CASES. 


LANDS  CLAUSES  CONSOLIDATION  ACT. 

Sect.    68  -~   Compensation   for   lands    injarionslj 

aflfeoted    P<»if*  19^ 

(See  Railway.) 

LAND  TAX. 
Bedemption  —  Manor  and   woodlands  —  Inclosnre 
after  redemption  affects  lands  afterwards  inolosed 
— Discrepancy  between  certificate  and  schedule — 
Burden  of  proof 370 

LAEOENY. 

By  a  partner— 24  &  25  Vict.  c.  96,  s.  22  280 

(See  Criminal  Law.) 

LIBRARIES,  PUBUC. 

Act  of  1855  —  Meeting  of  ratepayers  —  Bight  to 
demand  a  ^11 402 

LICENSING  ACT. 

Beerhouse  licence — Disqualification — "  Person  con- 
victed of  felony" — Construction  of  statute — Be- 
troBpective  operation — Wine  and  Beerhouse  Act 

1870,  S.14     341 

(See  Beerhouse — Innkeeper.) 

LIGHTING  AND  WATCHING. 
Bate  for — Houses,   buildings   and   property   other 
than  land — Line  of  railway   474 

LOCAL  GOVERNMENT. 

Authority  of  a  manager  of  a  sewage  farm  belonging 
to  the  local  board  in  case  of  trespass  102 

Voting  paper — Fabrication  of — Ment  rea — 21  &  22 
Vict.  c.  98,  s.  13 338 

Exercise  of  statutory  powers — Dangerous  structures 
— Certificate  of  surveyor — Evidence — Batification 
—Building  345 

Local  board — By-laws — New  buildings — Notice  of 
intent  to  build  —  Deposit  of  plans  —  Penalty  — 
Local  Government  Act  1858,  s.  34  363 

Liability  to  repair  a  highway— Communication  with 
sewer    413 

Towns  Police  Clauses  Act,  s.  33 — Owner  of  lauds 
and  buildings— Occupier — Haystack— Expense  of 
fire  engine    419 

Paving  new  street — Apportionment  of  expenses — 
Appeal 487 

Towns  Police  Clauses  Act — Obstruction  of  thorough- 
fare— Caravan  off  the  street 563 

(See  Health,  Public — Sanitary  Lawa — Nuisance.) 

LOCAL  LAWS. 

Lea  river  navigation  21 

Halifax  waterworks— Obligation  to  sell  water  to  a 

township  62 

Halifax—  Water  supply 161 

Walton-on-Naze   Improvement  '—  Exemption  from 

rates 326 

Manchester  police  and  waterworks  345 

Trowbridge  waterworks 377 

Cardiff  borough — Music  and  dancing  licence—  Power 

to  convict 498 

LUNATIC. 
Insane  prisoner—  Inquiry  concerning  settlement  of 

— Prison  contract — Justices 461 

(See  Poor  Law.) 

LUNATIC,  CBIMINAL. 

Maintenance  of — Power  of  j ustices  to  adjudge  bettle- 
mont— Practice    123 

Maintenance— Order  of  justices — Liability  of  for 
guardians 178 

MALICIOUS  INJURY  TO  PBOPEBTY. 

Throwing  a  stone  at  a  person,  missing  and  breaking 
M  window— 24  Jt  25  Yiot.  0,97,  B,b7    29 


Information  for — Varianee — Jerrii's  Aot — Owner- 
ship   1><V  508 

MANDAMUS. 
Practice — Costa — No  cause  shown  279 

MANSLAUGHTER 

On  the  high  seas— Jurisdiction  of  colonial  oourt   ...  888 

Is  a  stakeholder  in  a  prize  fight  an  accessory  P 410 

By  neglect  to  employ  medical  aid  for  an  infant — 
Beligious  belief  611 

(See  Criminal  Law.) 

MASTEB  AND  SEBVANT. 
Conviction  of  a  coal  miner  for  absence  from  service 

—Authority  to  give  notice— 30  &  31  Vict.  c.  131     70 
Servant   absenting    himself  —  Second    offence  — 

Imprisonment— 30  A  31  Vict.  c.  141,  s.  9 92 

Conuract  for  service  not  in  writing — Service  not 

entered  on — Statute  of  Frauds 380 

A  married  woman  cannot  enter  into  a  contract  of 

service  within  sect.  2  of  the  Act  of  1867 415 

Wrongful  dismissal— Jurisdiction  of  justices 478 

Act  1867- Evidence  of  contract  of  service — Bules 

posted  524 

Hosiery  Manufacture  (Wages)  Act — Fines  deducted 

from  wages — Action  for  penalty  559 

Claim  for  wages — Jurisdiction  of  Magistrate — 80  4 

81  Vict.  c.  141  587 

(See  Apprentice — Factory  Load — WorkeKop 

RegulaiionM.) 

MEAT,  UNWHOLESOME. 

Obstmoting  inspector — Beaaonable  time  for  inspeo- 
tion  485 

METBOPOUS,  LAWS  OF  THE. 

Thames  Embankment  Act— Compensation  for  lands 
injuriously  affeeted — Lands  Clauses  Act,  s.  63  ...  199 

Metropolis  Local  Management — Compulsory  pur- 
chase under — Lands  not  injuriously  affected — 
Time  within  which  complaint  to  be  made — Practice  296 

Thames  Embankment  Acts — Deficiency  in  rates — 
Action  to  recover  land  *'  taken  for  the  purposes 
of  the  works  " — Whether  liability  in  respect  of 
public  highways — When  demand  may  be  made  by 
the  parish 299 

Metropolis  Management  Acts— Rating— Owners  of 
land— Public  roads 315 

Metropolitan  magistrates — Jurisdiction  of — Having 
or  conveying  stolen  property — Arrest  in  a  house 
—2  A  3  Vict.  o.  47,  s,  71  339 

Metropolis  Local  Management — Highways — Streets 
— Liability  of  owners  of  land — Public  cross  roads 
—  Land  beunding  or  abutting  on  a  new  street    . . .  375 

Metropolitan  G^  Act — Incorporation  of  provisions 
— Supply  of  gas  under  pressure   490 

Thames  conservancy  Act  1857 — Biparian  owner — 
Wharf — Bight  of  access  to— Public  and  private 
rights — Licence  to  construct  Embankment 549 

Epping  Forest  Commissioners  —  Indictment  for 
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COUBT  OF  QUEEN'S  BEVCE. 

Reported  by  J.  Shobtt  and  M.  W.  McKxllab,  E«qn., 

Barristen-at-  Law. 

Saturday,  April  25, 1874. 

Pitts  v.  Millar. 

Cruelty  to  animaU — Baiting — 12  ^  13  Viet, 

c,  92,  «.  3. 

A  match  between  two  doqs  ae  to  which  could  take  the 
greatest  number  of  rabbits  took  place  vn  a  walled 
field,  the  rabbits  bevng  let  loose  ai  a  certain  die- 
tance  in  front  of  the  dogs,  and  the  appellant  taking 
part  in  the  match. 

Held,  upon  a  case  stated,  that  the  appellant  was  upon 
these  fads  improperly  convicted  of  using  a  field  for 
baiting  a  rdbbU  und!er  12  ^  13  Vict,  c,  92,  s,  3. 

Thls  was  a  case  stated  by  two  of  Her  Majesty's 
Justices  of  the  Peace  for  the  boroagh  of  Dews- 
bury,  in  the  West  Biding  of  the  county  of  York, 
under  20  &  21  Vict,  o  43,  at  the  request  of  Geor^ 
Pitts,  hereinafter  called  the  appellant,  who  was  dis- 
satisfied with  their  determination  in  convicting  the 
said  appellant  of  the  offence  charged  as  hereinafter 
mentioned  as  being  erroneous  in  point  of  law. 

The  information  was  laid  under  12  &  13  Vict, 
c.  92  s.  3,  which  enacts  "  That  any  person  who  shall 
keep  or  use  or  act  in  the  mauagement  of  any  place 
for  the  purpose  of  baiting  any  buU,  bear,  baager, 
dog,  cock,  or  other  kind  of  animal,  whether  of  a 
domestic  or  wild  nature,  or  shall  permit  or  suffer 
any  place  to  be  so  used,  shall  be  liable  to  a  penalty 
not  exceeding  51.  for  every  day  he  shall  so  tceep  or 
use  or  act  in  the  management  of  any  place  or  per- 
mit or  suffer  any  place  to  be  used  as  aioresaid. 

The  information  stated  that  on  the  12th  July 
1873,  at  the  borough  of  Dewsbury,  Greorge  Pitts, 
of  Dewsbury,  aforesaid,  labourer,  did  unlawfully 
use  a  certain  place,  to  wit  a  fielcC  for  the  purpose 
of  baiting  a  certain  animal,  to  wit  a  raboit,  and 
did  then  and  there  bait  such  rabbit  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided. 

At  the  hearing,  which  took  place  on  the  17th 
Jnly  1873,  at  the  Court  House,  Dewsbury,  the 

Mag.  Cab.—Yol.  IX. 


following  facts  were  proved  by  Alexander  Millar 
and  two  police  sergeants. 

That,  on  Saturday  afternoon,  the  12th  July,  they 
went  to  a  field  at  West  Town  in  Dewsbury  occu- 
pied by  Solomon  Eastwood,  and  known  as  the  Boro* 
Park  Grounds.  That  a  person  was  at  the  entrance 
of  the  grounds  receiving  money  for  admission. 
The  grounds  consist  of  a  field  containing  3a.  3r. 
15p.,  which  is  walled  and  paled  round  so  that  an 
animal  such  as  a  rabbit  cannot  escape  therefrom. 
That  400  to  500  men  were  in  the  grounds,  and  a 
match  took  place  for  25L  a  side  between  two  dogs 
as  to  which  could  take  the  greatest  number  of 
rabbits  by  running  after  them.  That  the  witness 
saw  the  appellant  and  Sam  Newton  and  Benjamin 
Booth  and  other  persons  taking  part.    That  a 

Eerson  bad  two  dogs  in  a  slip,  andPitts  and  Booth 
ad  each  hold  of  one  of  the  dog's  tails.  That  a  man 
took  a  live  rabbit  and  shook  it  in  front  of  the  two 
dogs,  and  then  took  a  rabbit  and  let  it  loose  about 
60  yards  in  front  of  the  dogs  who  were  then 
slipped  and  ran  and  killed  the  rabbit.  This  was 
done  to  about  20  rabbits ;  the  dog  who  killed  the 
most  rabbits  was  the  winner  of  the  252. 

Mr.  Ibberson,  solicitor,  appeared  on  behalf  of  the 
appellant,  and  contended  tnat  this  was  not  such  a 
baiting  of  an  animal  as  came  within  the  section 
of  the  Act  of  Parliament,  and  that  a  person  who 
set  a  greyhound  at  a  hare  in  a  coursing  match,  or 
who  put  on  the  hounds  in  fox  covert  might  just  as 
well  oe  charged  with  baiting  the  hare  or  fox,  as 
the  case  might  be.  The  justices,  however,  con- 
sidered that  the  cases  named  were  quite  different, 
as  the  hare  or  fox  might  escape,  but  that  in  this  case 
a  rabbit  could  not  possibly  get  away  from  the  dogs, 
and  that  this  was  such  a  case  of  baiting  an  animal 
as  the  section  was  intended  to  meet.  They  con- 
victed the  appellant  in  the  penalty  of  31.  and  costs, 
and  the  defendant  being  dissatisfied  with  their  de- 
cision, as  being  erroneous  in  point  of  law,  requested 
a  case  to  be  stated  for  the  opinion  of  this 
court. 

If  the  court  should  be  of  opinion  that  the  case 
stated  is  such  a  baiting  «a  tiVi<ft  ^o^vm  q\  ^<^  ^^x^ 
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of  Parliament  intended,  then  the  conviction  was 
to  be  confirmed,  and  if  not  to  be  quashed. 

Sir  /.  Ka/relake,  Q.C.  (with  him  ShadweU),  for 
the  appellant. — There  is  no  evidence  that  the  ap- 
pellant kept,  used,  or  acted  in  the  management  of 
the  field.  If  he  was  liable  to  a  penalty  it- was 
under  the  second  part  of  the  section,  which  pro- 
vides **  that  every  person  who  shall  in  any  manner 
encourage,  aid,  or  assist  at  the  fighting  or  baiting 
of  any  bull,  bear,  badger,  dog,  cock,  or  any  other 
animal  as  aforesaid,  shall  forfeit  and  pay  a  penalty 
not  exceeding  5Z.  for  every  such  ofience."  It  has 
been  decided,  however,  that  this  latter  penalty  is 
not  incurred  unless  the  penalty  in  the  first  part  of 
the  section  is  also  involved  by  the  habitual  user  of 

the  field; 

Clark  V.  Eayne,  2  E.  &  E.  281 ; 
Morley  v.  Chreenhaugh,  3  6.  &  S.  374 ; 
Coyne  v.  Brady,  Ir.  C.  L.  B.  577. 

There  is  no  proof  here  that  the  field  had  before 
been  used  for  the  purpose.  [Cockburn,  C.  J. — 
Supposing  the  place  was  specially  appropriated  to 
the  purpose  on  this  occasion  and  the  meeting 
arranged  beforehand,  would  it  not  be  a  place  under 
the  first  part  of  the  section  P  There  would  be  no 
user  if  two  persons  met  by  accident  in  a  public- 
house  and  men  and  there  agreed  to  fight  a  pair 
of  cocks,  and  went  to  the  yard  to  do  so, 
but  if  a  person  gave  notice  that  it  would  take 
place  on  a  particmar  day  and  in  a  particular  place, 
I  think  that  there  would  be  a  user,  and  that  the 
offence  would  be  constituted.  Quain,  J. — ^The  fact 
that  money  was  received  for  admission,  seems 
to  show  that  the  meeting  was  arranjzed  beforehand.] 
Chasing  an  animal  that  cannot  nght  is  not  bait- 
ing. The  object  here  was  to  kill  as  quickly  as 
•possible.  If  this  conviction  be  confirmea,  pigeon- 
shooting  may  be  held  to  be  baiting. 
No  counsel  appeared  for  the  respondent. 

CocKBUKN,  G.  J. — The  pursuit  of  rabbits  cannot 
be  said  to  be  baiting,  wnich  only  applies  if  the 
animal  be  tied  to  a  stake  or  otherwise  fastened  so 
that  he  cannot  get  away,  and  then  be  set  at  by  dogs 
or  other  animals. 

QuAJK,  J. — Chasing  is  not  baiting.  Johnson's 
definition  of  baiting  is :  1.  To  attack  with  violence. 
2.  To  harass  by  uie  help  of  others,  as  we  bait  a 
bear  by  mastiffs,  or  a  bull  by  buU-dogs. 

Conviction  quashed. 

Attorneys  for  the  appellant,  BlaJceley  and  Bea* 
wick,  for  /.  Ibberson,  Dewsbury. 


ScUwrday,  May  2, 1874 
Beo.  V,  Worcester  Union. 

Stains  of  irremovahUUy — Breach  of  residence — 
Animus  revertendi — Envployment  out  of  parish. 

A  pauper,  whose  settlement  was  in  the  appellants* 
union,  resided  for  forty-five  years  in  the  respon- 
dents*  parish;  at  the  end  of  thai  time  he  was 
admitted  into  the  respondents*  workhoiue,  where 
he  worked  at  h^s  trade  of  a  tailor  ahout  six  months. 
A  tailor,  residing  just  out  of  the  parish,  then  or* 
ranged  with  the  vauper  to  em/ploy  nim  ;  the  master 
taiCor  of  the  workhouse  gave  the  pauper  leave  to 
go,  and  said  he  might  come  hiuih  if  he  and  his 
employer  did  not  agree.  The  pamper  worked  for 
ten  weeks  in  his  employer's  house  for  Ss.  per  week 
wages,  with  hoard  aJnd  lodging.  He  then  lefi, 
a/S!er  a  taeek*s  noHce,  because  he  and  his  employer 

could  noi  offree,  aUhough  the  employer  iota  him 


he  might  stay  as  long  as  he  thoT^ght  proner.    He 

returned  to  the  respondents*  parish,  ana  after  a 

week  in  lodgings  became  chargeable  : 
Held,  thai  the  absence  from  the  respondents*  parish 

was  a  sufficient  break  of  residence  to  destroy  the 

pauper* s  status  oj  irremovability  therein,  and  thai 

an  order  of  removal  to  his  place  of  settlement  in 

the  appellants*  union  was  right. 
The   Gruardians   of   the    Worcester  Union  were 
appellants,  and  the  overseers  of  the  parish  of 
Birmingham  were  respondents. 

This  was  an  appeal  against  an  order  of  two 
justices  for  the  removal  of  Henry  Hardman  from 
the  parish  of  Birmingham,  in  the  boroueh  of  Bir- 
mingham, in  the  county  of  Warwick,  to  the^risb 
of  All  Saints,  Worcester,  in  the  Worcester  Union, 
in  the  city  of  Worcester,  and  was  heard  at  the 
Easter  Quarter  Sessions  for  the  borough  of  Bir- 
mingham, holden  on  the  21st  April  1873,  when 
the  recorder  confirmed  the  order,  subject  to  the 
following  case : — 

The  pauper,  Henry  Hardman,  went  to  live  at 
Birmingham  in  the  year  1827,  and  continued  to 
reside  there  and  support  himself  by  working  at 
his  trade  as  a  journeyman  tailor  for  upwards  of 
forty-five  years  from  that  period,  down  to  the  30th 
May  1872.  On  that  dav  he  applied  for  relief, 
ana  was  admitted  into  the  Birmingham  Work- 
house under  an  order,  on  which  was  indorsed  the 
word  "  irremovable ;"  and  there  he  remained  until 
the  end  of  the  following  month  of  November, 
working  at  his  trade  under  the  direction  and 
superintendence  of  the  master  tailor  of  the  work- 
house in  the  tailors'  shop. 

On  one  day,  at  the  end  of  the  month  of  November, 
a  tailor  named  William  Bose,  living  at  West 
Smethwick,  in  the  county  of  Stafford,  about  two 
miles  distant,  came  to  the  Birmingham  Workhouse 
and  saw  the  master  tailor  and  the  pauper  in  the 
tailors'  shop  there,  when  a  conversation  took  placo 
between  them.  Mr.  Bose  said  he  wanted  a  man 
to  assist  him,  as  he  was  much  pressed  with  bHsi- 
ness.  He  had  on  several  previous  similar  occa- 
sions, through  the  said  master  tailor,  obtained  men 
from  the  Birmingham  Workhouse,  who  had  stayed 
with  him  till  his  trade  became  slack,  and  then  left. 
He  was  in  the  habit  of  taking  a  man  on  at  the 
times  only  when  he  was  busy. 

During  the  conversation  at  the  interview  men- 
tioned, the  master  tailor  told  the  pauper  that  he 
might  go,  and  if  Mr.  Bose  and  he  did  not  agree,  he 
might  come  back. 

The  pauper  then  left  the  workhouse  and  went  to 
West  smethwick  with  Mr.  Bose,  and  worked  for 
him,  receiving  the  wages  of  3«.  a  week  and  board 
and  lodging  in  the  house  of  his  master.  Mr.  Rose 
stated  in  evidence  that  the  pauper  worked  b^  the 
week,  that  no  specific  time  was  ever  mentioned 
as  to  how  long  the  pauper  was  to  stay,  that  the 
pauper  left  his  employment  because  they  could  not 
agree ;  but  if  they  had  agreed,  the  pauper  might 
still  have  been  working  with  him,  ana  that  he  told 
the  pauper  he  might  stay  as  long  as  he  thought 
proper. 

The  pauper  stayed  with  Mr.  Kose  for  ten  weeks, 
and  then  having  given  him  a  week's  notice,  he  left 
and  came  back  to  Birmingham,  and  took  a  lodging 
at  No.  11^,  Mill-lane,  where  he  stayed  for  a  week, 
and  then  went  to  the  workhouse  again. 

It  was  contended,  on  behalf  of  the  appellants, 
that  the  pauper  was  irremovable  by  reason  of  his 
forty-five  years*  residence  in  Birmingham,  and  that 
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the  ten  weeks'  absence  at   Smethwick   did  not 
operate  as  a  break  of  residence. 

It  was  contended  on  behalf  of  tbe  respondents, 
that  his  absence  constitated  a  break  of  residence, 
and  that  he  was  removable  to  his  place  of  settle- 
ment at  Worcester. 

The  recorder  was  of  opinion  that  the  panper's 
absence,  nnder  the  circumstances  before  men- 
tioned, operated  as  a  break  of  residence,  and  he 
oonfirmea  the  order  of  removal  with  costs. 

The  aaestion  for  the  court  is,  whether  the  ab- 
sence of  the  pauper  at  West  Smethwick  constituted 
a  break  of  his  residence  in  Birmingham.  If  the 
court  should  be  of  opinion  in  the  affirmative, 
judgment  is  to  be  for  the  respondents,  and  the 
order  of  sessions  confirmed.  If  in  the  negative, 
jnr  gment  is  to  be  for  the  appellants,  and  the  order 
of  sessions  and  the  order  ot  removal  quashed. 

Soden  argued  for  the  respondents  in  support  of 
the  orders  of  removal  and  of  sessions. — The  ques- 
tion is,  whether  this  was  such  a  break  of  resi- 
dence as  to  destroy  the  pauper's  status  of  irre- 
movability ;  the  test,  acconiing  to  ths  case  of  Beg, 
y.  Oloesop  (L.  Rep.  1  Q.  B.  227),  is,  whether  his 
intention  on  leaving  his  residence  was  that  his 
absence  should  be  temporary  or  permanent,  and 
whether  or  not  he  had  a  right  to  return  to 
his  residence.  The  facts  here  show  that  the 
pauper  left  the  Birmingham  workhouse  with 
the  intention  of  remaining  permanently  in  Mr. 
Roee*s  employment;  and  it  is  stated  he  might 
have  been  there  still  if  they  had  not  disagreed. 
Greater  stress  was  laid  upon  the  intention  to  return 
in  Beg.  v.  8t.  Leonard,  Shorediich  (L.  Rep.  1  Q.  B. 
21) ;  and  in  the  more  recent  case  of  Beg.  v.  8t.  Ives 
(26  L.  T.  Rep.  N.  S.  393 ;  L.  Rep.  7  Q.  B.  467), 
Blackburn,  J.  qualified  the  language  used  by  him 
in  Beg.  v.  Oloesop  and  Beg.  v.  Stourbridge  (34  L.  J., 
179,  M.  C),  with  respect  to  a  pauper  s  right  to 
return  to  his  residence.  He  said,  at  p.  470 :  '*  The 
real  test  is,  does  the  person  going  out  of  the  parish 
intend  to  stay  away  permanently,  or  is  the  absence 
from  the  parish  merely  a  temporary  absence?", 
He  then  refers  in  his  judgment  to  Beg.  v.  Olossop, 
in  terms  exactly  applicable  to  the  present  case. 
There  is  nothing  in  the  facts  here  stated  from 
which  the  court  can  infer  an  intention  to  return 
to  Birmingham  when  he  left  the  workhouse. 
[CocKBUBN,  C.J. — May  it  not  be  said  that  Rose 
borrowed  the  pauper  from  the  workhouse  P]  No ; 
the  case  is  very  similar  to  that  of  Beg.  v.  Stapleton 
(1  E.  &  B.  766). 

Jhujdale  (with  him  BiMseU  Griffiths),  for  the 
appellants. —  The  Irremovability  Statutes  were 
passed  for  the  benefit  of  the  pauper,  and  not  for 
that  of  either  of  the  contending  parishes.  It  has 
been  laid  down  in  Beg.  v.  Whitby  (L.  Rep.  5  Q.  B. 
325),  and  also  in  the  more  recent  case  of  Beg.  v.  St. 
Ives(ubi  swp.),  that  the  onus  probandi  rests  upon  the 
removing  parish;  and  although  the  (question,  no 
doubt,  is  What  was  the  paupers  intention  when  he 
leffc  Birmingham  P  everything  should  be  inferred  in 
the  appellants'  favour.  Considering  all  the  facts 
of  the  rase,  I  contend  there  is  sufficient  ground  for 
holding  that  this  temporary  absence  from  Bir- 
mingham did  not  create  a  break  of  residence.  In 
the  case  of  Beg.  v.  Llanelly  (20  L.  J.  179,  M.  C), 
the  law  on  this  point  was  thus  stated  by  Patteson, 
J. :  ''  A  tempomry  absence  with  an  animus  revet- 
iendi  indeed  will  not,  as  we  have  recently  decided 
in  Beff  ▼.  Taeolnestone  (12  Q.  B.  157),  suffice  to 
effect  a  break  in  the  residesoe  aoaato  include  the 


operation  of  the  statute ;  but  there  must  be  a  com- 

glete  disruption."  This  cannot  be  said  to  have 
een  a  complete  disruption ;  and  a  similar  state  of 
facts  was  so  held  in  Beg.  v.  Brighton  (4  E.  &  B. 
236).  It  vras  decided  in  QuiWord  Union  v.  St. 
Olave's  Union  (25  L.  T.  Rep.  N.  S.  803),  that  it  was 
not  necessary,  in  order  to  constitute  a  constructive 
residence,  that  the  absent  pauper  should  retain 
possession  of  a  specific  place  of  residence  to  which 
he  may  return. 

CocKBURN,  C.J. — I  wish  we  could  adept  the  view 
of  the  appellants,  for  I  am  not  sure  that  this  order 
of  removal  was  not  an  abuse  of  power  on  the  part 
of  the  parochial  officers.  It  was  a  very  hard  thing 
upon  tne  pauper,  and  if  I  could  see  my  way  to  set 
it  aside,  I  would  certainly  do  so.  But  according 
to  the  facts  stated,  the  man  left  the  Birmingham 
Workhouse  at  the  invitation  of  Mr.  Rose,  with  the 
intention  on  both  sides  that  he  should  continue  in 
Mr.  Rose's  employment  as  long  as  he  thought 
proper,  or  as  long  as  they  could  manage  to  agree. 
The  case  finds  uiat  the  pauper  left  nis  employ- 
ment because  he  and  his  master  could  not  agree, 
and  that  if  they  had  agreed  he  might  still  nave 
been  working  with  him.  I  am  unable  to  see  how 
this  stay  of  ten  weeks  at  West  Smethwick  could 
have  been  either  an  actual  or  constructive  resi- 
dence in  the  parish  of  Birmingham.  I  am  sorry  to 
come  to  this  conclusion,  but  I  must  hold  that  this 
order  of  removal  was  right. 

Blackburn,  J. — I  also  am  sonr  to  decide  in 
this  way,  but  there  is  no  remedy  for  such  a  case 
as  this  except  by  the  Legislature.  This  is  an  ex- 
ample, not  only  of  the  hardship,  but  also  of  the 
impolicy  of  the  existing  law.  Because  this  man 
went  out  of  the  workhouse  of  the  parish  in  which 
he  had  lived  for  forty-five  years,  in  order  to  get 
work  as  an  honest  man,  and  be  no  further  burden 
to  the  ratepayers,  he  is  now  punished  for  doing  so 
by  being  sent  away  from  tne  neighbourhood  in 
which  he  had  passed  nearly  all  his  life.  The 
Legislature  has  done  this ;  it  has  required  a  resi- 
dence of  one  year  immediately  before  the  charge- 
ability  commences,  to  prevent  the  removal  of  a 
Eauper  to  his  place  of  settlement.  It  has  been 
ela  that  such  a  residence  is  not  interrupted  by  a 
mere  temporary  absence,  commenced  with  an 
intention  to  return ;  and  the  question  in  a  case  of 
this  kind  always  is,  whether  the  actual  physical 
departure  from  the  residence  in  one  place  was  such 
as  to  be  the  commencement  of  a  new  residence  in 
another.  A  person  cannot  have  a  residence  in  two 
places  at  once.  If  he  leaves  a  place  with  the  in- 
tention of  soon  coming  back,  his  residence  con- 
tinues in  that  place ;  but  if  he  has  no  intention  to 
return,  he  changes  his  residence  by  moving  away. 
I  think,  as  was  said  in  Beg.  v.  St  Ives  (ubi  sup.), 
every  case  must  depend  upon  its  particular  cir- 
cumstances. I  cannot,  however,  from  the  state- 
ments in  this  case,  conclude  otherwise  than  that  the 
pauper  left  the  Birmingham  Workhouse  with  the 
intention  of  staying  away  from  it  if  possible ;  it  was 
not  the  case  of  an  inmate  of  a  workhouse  being 
hired  out  temporarily  for  work  elsewhere ;  the  man 
here  might  have  remained  with  his  employer  as 
long  as  they  could  agree.  Although  he  became  re- 
movable to  his  place  of  settlement  because  he  did 
his  duty,  it  is  not  for  us  to  alter  the  law. 

Lush,  J. — I  share  the  regret  which   has   been 
expressed ;  but  cases  of  hardship  must  arise  under 
all  enactments,  and.  \ieT^  wa  ^wVS  '^^  ^^»Jc .  'Wi^ 
statutes  Bay  that  '*  lio^t^oxi  ^c\sl2\\)^  T^a^a^^-i'wst 
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hIiaII  an;  wamnl  b«  granted  for  the  remoTal  of 
ajxy  person  firom  any  pariah  in  which  each  person 
shall  have  resided  for  one  year  next  before  the 
^plication  for  the  warrant.  In  this  case  the 
paaper  was  bodilv  absent  for  ten  weeks  during  the 
year  preoeding  Eiis  charzeability ;  can  it  be  said 
that  in  any  sense  he  resided  in  the  parish  of  Bir- 
mingham during  that  period  F  I  thmk,  certainly 
not.  There  is  no  gronnd,  therefore,  for  setting 
aside  the  order  of  removal. 

Judgment  for  reapondenit. 

Attorneys  for  appellants,  Prior,  Bigg,   CImreh, 
and  Adam*,  for  A,  W.  Knott,  Worcester. 

Attorneys  for  respondents,  Torr  and  Co. 


Salwrday,  Mm/  2,  1874. 

KmoHT  ti.  Hailtwbll. 

Yatxmation — Notice — Period   of  Imitation — Pre- 


y  contnotion— Poi'nf  raited  i 
31  Vid.  &  84;  34  ^  3S  Viet,  t 


«tofad— 30  4- 
20  ^  21  Tid. 
Under  ike  Vaeeimaian  Artt,  1867  and  1871,  wury 
e&tU  M  ttihjeet  to    the  legielation  thereby   pro- 
vided, v/haUier  bom  within  ot  toilAout  iko  Aittriet 
of  the   rtmtWvr  wfco   gixe*   the  information,  or 
tehether   bom  before    or    after    either   Ael    wat 
patted,  until  the  age  offowrieen  yeari. 
A  retohition  of  guardiant,  ajipotnfino  a  vaeeination 
officer,  it  tuMeieni  authority  for  die  offieer  to  ap- 
poinlad  to  talee  proeeedingt  under  tection  31  of 
the  Act  of  1867. 
!!%«  ffroandt  vpon  which  Allen  o.  Worthy  {L.  Bep. 
5  Q.B.  163 ;  21  L.  T.  Mep.  N.  8.  666),  ieat  decided 
are  in  no  way  ^eeted  by  34  J-  35  Viet.  e.  98. 
The  empeUant,  on  the  lOth  May,  1872,  reeeioed  a 
nohee  vnder  30  |-  31  Viet.  &  84  «.  31,  from  the 
reipondent,  the  vaeeinalion  officer  of  hit  dittriel, 
requiring  him  to  have  hit  ehild  vacetnatad  vithin 
fourteen  dayi.     He  mat  thortly  afterwardt  tum- 
monad   and  fined  for   ditregarding   fhie  notice. 
On  the  2Hh  Jvne   1873,  the  reepondent  laid  an 
information  i^ainit  the  appellant  for  dieregarding 
the  tame  notice,  atid  on  the  3rd  Jtuy  appeUant  wot 
again  fined  for  the  offence  alleged  ai]a*ntt  him. 
Upon  a  oate  ttaied  wider  20  ^  21  Tict.  r.  43,  in 
which  certain  ^uettiont  of  late  were  reierved  for 
the  contideratton  of  the  court,  hut  in  which  no 
illusion  wot  made  to  the  period  of  limitation  for 
proeeedingt  provided  by  teet.  II  of  the  Vaccination 
Act  1871,  it  wat  held  ikat  the  matter  of  complaint 
or  iitformaiion    aroie  at  the  end  of  the  time  in 
which  vaeeinalion   inu   required  by  the  notice  ; 
and  that  no  information  could  be  laid  after  Uts 
lapeeof  twelve  montht  from  that  time,  without  de- 
livering afresh  notice  .- 
Beld,  alto,  thai   the  court  wat  competent  to  deter- 
mine any  quetlion  of  l^w  ariting  on  a  eate  ttaied 
under  thitAct,  nottoilhttaruiing  that  the  guMtton 
wat  not  raited  before  nor  reierved  by  the  jutlicet, 
provided  that  the  quettion  did  not  depend  upon 
further   evidence   which  might  have  been  eaUed 
before  the  jueticee. 
This  case  was  stated  for  the  opinion  of  this  court 
by  one  of  Her  Majesty's  jasticea  of  the  peaoe  for 
the  borough  of  Wigan,  in  the  coanty  of  Lancaster, 
pursuant  to  the  statute  20  A:  21  Tict.  o.  43. 

On  the  24th  June  1873,  the  respondent  Robt. 

Halliwell,   being    an    officer  appointed    by    the 

jg'nardians    of    the    Wimn    Union    to    proseonte 

persona  absrged  with  offeaoee  against  and  other- 


wise to  enforce  the  proviaions  of  the  Vaccination 
Acts  of  1867  and  1871,  and  being  the  re^atrar  of 
births  and  deaths  for  the  snb-district  of  Wigan  in 
the  said  county,  laid  information  in  due  form  of 
law  before  the  saidjusticea^nst  the  above-named 
Wm.  Henry  Knignt  {hereinafter  called  the  ap- 
pellant), that  he,  the  said  Robert  Halliwell,  had 
reason  to  believe  that  Jane  Knight,  a  child  under 
the  age  of  fourteen  years,  beine  within  the  said 
union,  had  not  been  successfully  vaccinated,  and 
that  he  hod  given  notice  to  the  said  appeUant,  the 
father  of  such  i^ild,  to  procure  its  being  vacci- 
nated, and  that  this  notice  bad  been  diBresarded ; 
and  praying  that  the  said  appellant  might  be  snro- 
moned  to  appear  and  answer  to  the  s^d  informa- 
tion, or  to  show  causa  why  an  order  should  not  be 
made  directing  the  said  child  to  be  vaccinated. 

At  a  petty  sessions  holden  at  the  borough  court, 
in  and  for  the  said  borough  on  the  3rd  July  1873, 
the  said  information  came  on  to  be  heard  before 
the  said  justice  of  the  peace  as  aforesaid,  when 
both  the  said  parlies  appeared  before  him  by  their 
attorneys. 

The  proceedings  were  taken  under  sect.  31  of  30 
and  31  Vict.  c.  84,  which  is  as  follows  ; 


information  in  writing  to  a  jnstioe  of  tEie  paaoe  that  lu 
has  reaaon  to  believe  that  anj  ohild  under  the  ue  of  I- 
jaara,  being  iritUn  Uie  nnion  or  psriih  for  whlota  the  In- 
fonnant  aots,  ha<  not  been  inooaaifaUy  Taooinsted,  >nd 
that  he  has  given  aotioe  to  the  parent  or  person  hsving' 
the  oustodj  of  eaoh  ohild  to  proonre  it*  beins  vuwinatad, 
and  that  Udi  notioe  baa  been  diveearded^  the  jaitioa 
mav  ■□mmon  eaoh  parent  or  person  to  appear  mth  the 
ohild  before  him  at  a  oertain  time  and  plsoe,  and  apon 
the  appearanoe,  it  the  Joeldae  shall  find,  after  soeh 
examination  as  he  ihall  deem  neoaesarj,  that  the  child 
hae  not  been  vaooinated,  nor  hae  alread;  had  the  Bmall- 
poi,  he  ma;,  if  he  sea  flt,  make  an  order  nnder  hia  bkod 
and  iea]  diraoting  aaeh  ohild  to  be  vaooinated  witJiin  a 
oerlaiu  time,  and  if  at  the  expiratdon  of  each  time  the 
ohild  ehall  not  have  been  so  vaooinated,  or  shall  not  be 
■hows  to  be  then  uofit  to  be  vaooiiiated,  or  lo  be  inens- 

ill  hare  been  luda  ehall  be  prooeeded  sgunat 
It,  and  onlesa  he  o>n  show  some  reasonable 
gioonda  lor  his  omission  to  oarrj  the  order  into  effect, 
ehall  be  liable  to  a  peoaltf  not  exceeding  20a. 

The  following  is  a  copy  of  the  notice  given  to 
the  appeUant  in  pursuance  of  the  above-recited 
section  ; 

VsMinalion  Aota  1667  and  1871. 
To  Mr.  Wm.  Henrj  Knight : 

Whereas  jon  are  in  defsalt  nnder  the  above  Aota 
Tsspeotiiic  joar  ohild  Jane  Knight,  I  hereb;  require  von 
to  haie  the  ohild  vaooinaUd  within  fonrtean  daja  fma 
the  dale  hweof,  and  to  do  oU  other  things  the  law 
roqaires  tonohing  the  said  vaocinatioc ;  failing  which  it 
will  be  m;  dn^  to  report  yonr  cose,  in  order  that  pro- 
'     '  '        IS  the  law  directs. 

BOBT.  HU.I.IWILI,, 
Taodination  OSoer  for  Wigan. 
Address  of  Taoiunation  Officer — 22,  Bodnej-atreet. 
Upon  the  hearing  of  the  said  information,  the 
said  appellant  admitted  the  facts  that  he  was  the 
father  of  the  child,  that  he  had  received  a  copy  of 
the  before  recited  notice,  and  that  the  child  bad 
not  been  vaccinated.     It  was  also  proved  by  the 
respondent  by  the  prodaction  of  the  minnte  book 
of  the  board  of  guardians  that  he  had  been  duly 
appointed  vacciDation  officer  for  the  Wtgan  dis- 

It  was  admitted  by  the  respondent  that  the 
said  notioe  was  the  only  notioe  that  had  been  giren 
to  the  appeUant,  and  that  prooeadings  bad  been 
preTionsly  taken  against  the  ^pellant  for  dist«> 
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garding  ench  noidoe,  and  that  the  appellant  had 
been  repeatedly  convicted  for  failing  to  comply 
with  the  said  notice. 

It  was  contended  on  behalf  of  the  appellant 
that  in  order  to  comply  with  the  provisions  of  the 
aaid  recited  section,  it  was  necessary  that  a  fresh 
notice  shoold  be  given  before  each  occasion  on 
which  proceedings  against  the  appellant  were 
taken,  and  that  the  appellant  coald  only  be  con- 
Ticted  once  for  non-compliance  with  such  notice, 
as  the  notice  became  ezhaasted  ailer  the  appellant 
had  been  once  convicted  for  not  complying  there- 
with. 

It  was  also  contended  on  behalf  of  the  appellant 
that  in  order  to  comply  with  the  provisions  of  the 
recited  section,  it  was  not  sufficient  for  the  respon- 
dent to  have  been  appointed  vaccination  officer  of 
the  district,  bat  that  it  was  necessary  that  a  special 
resolution  should  be  passed  hy  the  guardians 
authorising  the  rosponaent  to  take  proc^dings  in 
each  particular  case. 

It  was  contended  on  behalf  of  the  respondent 
that  the  notice  referred  to  was  sufficient  within 
the  meaning  of  the  recited  section,  and  that  there 
was  nothing  in  that  section  to  support  the  conten- 
tion that  a  fresh  notice  ought  to  be  given  pre- 
vious to  the  laying  of  each  information,  but  that 
on  the  contrary  a  person  might  be  summoned  and 
convicted  any  number  of  times  for  disregarding 
one  and  the  same  notice. 

It  was  also  contended  on  behalf  of  the  respon- 
dent that  it  was  the  duty  of  the  respondent  as  a 
doly  appointed  vaccination  officer  to  institute  pro- 
ceedings affainst  all  persons  refusing  to  obey  the 
statute,  and  that  no  special  resolution  was  neces- 
sary to  authorise  the  respondent  to  take  pro- 
ceedings in  each  particular  case. 

The  said  justice  was  of  opinion  that  neither  of 
the  objections  raised  on  benalf  of  the  appellant 
was  valid,  and  therefore  made  an  order  directing 
the  child  to  be  vaccinated  and  that  the  appellant 
should  procure  its  being  vaccinated  witnm  the 
sjiace  of  fourteen  days  from  the  said  3rd  July. 

Whereupon  the  said  William  Henry  Knight, 
the  appellant,  did,  pursuant  to  the  first-mentioned 
statute,  within  three  davs  afler  the  said  determina- 
tion, that  is  to  say,  on  the  4th  July  last  past,  apply 
in  writing  to  the  said  justices  to  state  and  sign  a 
case  setting  forth  the  facts  and  grounds  of  his 
determination  for  the  opinion  thereon  of  this 
honourable  court;  and  he  having  duly  entered 
into  a  recognisance  with  one  surety  to  prosecute 
without  delav  such  appeal,  and  to  submit  to  the 
judgment  of  this  honourable  court,  and  pay  such 
costs  as  may  be  awarded  by  the  same  as  required 
by  the  said  statute  in  that  behalf,  the  said 
justice  in  pursuance  thereof  stated  and  signed 
this  case  accordingly. 

And  it  appeared  to  the  said  justice,  and  he  sub- 
mitted that  the  questions  of  law  arising  upon  this 
case  were :  First,  whether  or  not  the  reciteid  notice 
of  the  10th  May  1872  is  a  sufficient  notice  within 
the  meaning  6t  the  recited  section,  upon  which  to 
ground  the  proceedings,  notwithstanding  that  the 
appellant  had  been  previously  convicted  for  dis- 
r^ard  of  such  notice;  secondly,  whether  or  not 
the  resolution  appointing  the  respondent  the  vacci- 
nating officer  to  enforce  the  provisions  of  the 
Vaccination  Acts  is  sufficient  to  warrant  him  in 
taking  these  proceedings  without  a  special 
aathority  fh>m  the  guardians  to  take  proceedings 
in  each  individual  case. 


The  following  were  the  minutes  of  the  meeting 
of  the  bou*d  oi  guardians  of  the  Wigan  Union 
held  2Bth  Feb.  1868. 

The  snbjeofe  of  appointing  registrars  of  the  varions 
difltriots  in  the  nnion  to  be  vaooination  offioem  nnder  the 
new  Aot  was  then  oonaidered,  and  on  the  motion  of  Mr. 
Atkinson,  seconded  hj  Mr.  Darlington,  it  was  unani- 
mously resolved  to  appoint  them  vaocination  offioera  at 
the  following  salaries,  viz.,  for  the  registrar  of  Wigan, 
£20  per  aonom. 

T,  Baker  (with  him  McConnell)  argued  for  the 
appellant. — Sect.  8  of  the  recent  Act  (34  &  35 
Yict.  c.  98)  limits  the  duties  of  each  vaccination 
officer  to  children  born  within  his  district,  and  it 
does  not  appear  irom  this  case  where  the  child 
was  born.  Moreover,  notwithstanding  the  case 
of  AUen  v.  Worthy  (L.  Rep.  5  Q.  B.  163;  21 
L.  T.  Rep.  N.  S.  665),  there  is  nothing  in  30 
&  31  Vict.  c.  84,  nor  in  34  &  35  Vict.  c.  98, 
to  give  justices  power  to  convict  again  a  per- 
son who  has  been  already  fined.  Further,  the 
Act  of  1867,  under  which  AUen  v.  Worthy  was 
decided,  relates  only  to  children  born  when  that 
Act  was  passed.  Another  objection  to  the  pro- 
ceedings in  this  case  b  that  a  mere  general  reso- 
lution appointing  the  registrar  of  a  district  is  not 
sufficient  authority  to  the  person  appointed  to 
institute  proceedings  under  sect.  31  oi  the  Act  of 
1867 ;  there  should  be  a  separate  resolution  of  the 
guardians  to  enforce  the  provisions  of  the  Act 
against  the  particular  individual  in  each  case.  And 
the  chief  objection  is  the  insufficiency  of  the  notice ; 
for  even  if  the  authority  of  AUen  v.  Worthy  be 
supported,  it  does  not  follow  that  one  notice  can 
be  the  ground  for  any  number  of  summary  con- 
victions. The  cause  of  complaint  is  disobedience 
of  the  notice,  and  unless  a  fresh  notice  be  given 
after  a  conviction  there  can  be  no  fresh  cause  of 
complaint.  Further,  in  this  particular  case  the 
notice  was  given  to  the  appellant  and  it  was  dis- 
obeyed more  than  twelve  months  before  the  com- 
plaint was  made,  in  direct  opposition  to  the  third 
clause  of  sect.  11  of  34  <fe  35  Vict.  c.  98. 

[Stopped  by  the  court  on  this  last  point.] 

/.  Edwards,  for  the  respondent. — ^The  effect  of 
sect.  31  of  the  Act  of  1867,  and  of  the  decision  in 
AUen  V.  Worthy,  is  to  make  disobedience  of  the 
notice  a  continuing  offence;  and  although  the 
offence  commenced  on  the  24th  May  1872,  it  was 
and  is  now  continually  repeated  every  day  so  long 
as  the  child  is  not  vaccinated.  [Cockburn,  C.J. — 
Surely  the  offence  was  first  completed  upon  the 
conclusion  of  the  period  allowed  by  the  notice; 
from  that  time  the  limitation  in  sect.  11  ou^ht  to 
run.]  But  even  if  this  be  a  good  objection,  it  was 
not  taken  before  the  justices,  and  no  question  as 
to  its  effect  is  reserved  by  them  for  the  opinion  of 
this  court.  It  cannot,  therefore,  be  allowed,  or 
even  discussed  now.  It  was  held  in  Purkia  v. 
Huxiuble  (28  L.  J.  221,  M.  C),  that,  upon  the 
argument  of  a  case  stated  under  20  &  21  Vict. 
c.  43  (the  Act  which  applies  to  the  present  case), 
the  appellant  should  not  be  allowed  to  take  objec- 
tions which  were  not  raised  before  the  justices. 
[Blackbdrn,  J. — What  was  the  nature  of  the 
objection  there  P]  That  there  was  no  evidence  of 
appellant's  knowledge  of  the  bad  character  of  the 
persons  he  was  convicted  of  harbouring.  [Black- 
burn, J. — That  was  an  objection  which  might 
have  been  cured  by  further  evidence,  if  it  had 
been  raised  before  the  iu8t\ce«.'\ 
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CocKBUKH,  C.  J. — I  ftm  TQiy  clear) j-  of  opinion  that 
there  is  nothing  in  an;  of  the  first  points  taken 
by  Mr.  Baker.  The  case  of  AUm  t.  Worthy  is 
immediate];  in  point,  and  the  gronnda  upon  which 
it  was  deciaed  are  in  no  way  affected  or  removed 
by  the  recent  statute,  34  <k  36  Vict,  c  98.  Were 
it  not  for  the  limitation  of  time  for  protieedinga  in 
tbe  11th  section  of  this  Act,  the  appellant  would 
be  liable  to  conviction  in  the  same  way  as  the 
appellant  in  AUen  t.  Worthy.  One  of  the  clauses 
in  that  secnion  is,  "  Any  complaint  may  be  made, 
and  any  information  hud  for  an  oSence  under  the 
Vaouination  Acts  1867  and  1871,  at  any  time  not 
fizceeding  twelve  months  from  the  time  when  the 
matter  oIsuchcompMntor  information  arose,  and 
not  enbaei^nently."  That  section  having  introduced 
this  provision,  although  a  notice  ooce  given  still 
creates,  as  long  as  it  is  disregarded,  a  oontinoing 
cause  of  complaint,  yet,  inasmuch  as  the  statute 
says  no  complunt  can  be  made  subsequently  to 
twelve  months  from  the  time  when  the  matter  of 
oompl^t  arose,  it  must  be  understood  to  limit 
proceedings  upon  this  oontinning  cause  to  twelve 
months  only  from  the  first  disobedience  of  the 
notice.  The  only  difference  which  this  clause  wilt 
effect  in  the  law  is  that  instead  of  one  notice  being 
sufficient  for  complaints  during  any  period  of  time, 
a  fresh  notice  most  be  given  every  twelve  months 
if  the  old  one  has  been  disregarded,  and  any  num- 
ber of  complaints  may  be  founded  upon  the  fresh 
notice  until  twelve  months  have  elapeed  from  the 
date  npon  which  it  required  the  vaccination  to  be 
completed.  Whether  this  is  a  right  provision  or 
not  it  is  not  for  ns  to  sav;  we  are  ui  all  events, 
bound  to  give  it  effect,  ana  I  do  not  think  the  point 
token  by  Mr.  Edwards  is  a  sufficient  answer  to  it. 
He  says  it  is  not  competent  to  this  court  to  con- 
•ider  upon  a  case  stated  by  justices  any  point  not 
raised  before  them  and  not  reserved  by  them  for 
our  opinion.  But  looking  at  the  words  of  the  Act 
which  provides  for  the  statement  of  a  case  by 
jastioes  (20  &  21  Tict.  o.  43),  I  find  by  sect.  6,  the 
court  shall  hear  and  detennine  the   question  or 

Sineetions  of  law  arising  tbereon ;  it  seeras,  there- 
ore,  that  any  objection  to  the  justices'  decision 
which  arises  from  the  facta  as  the  justices  have 
stated  them,  may  be  considered  by  the  court ; 
and  it  is  consequently  open  to  us  to  say  there 
OQght  in  this  case  to  have  been  a  fresh  notice 
before  the  present  complaint  was  made. 

Blacksubn,  J. — I  am  of  the  same  opinion  ;  and 
I  wish  to  say  that  all  the  points  raised  are  perfectly 
nntensble  eioept  this  one.  Every  child  whether 
bom  within  or  without  the  district,  or  before 
or  aiter  either  Act  was  passed,  is  sabject  to  this 
l^slation  until  tbeageof  fourteen.  I  think  the 
registrar  was  right  to  proceed  in  this  case  without 
further  special  instructions  than  those  cont^ned 
in  Che  minutun.  I  also  agree  with  the  cose  of 
Allen  V.  Worthy  that  one  fine  is  no  reason  for  not 
proceeding  again  for  a  continued  breach  of  the 
law,  and  that  it  is  competent  to  justices  to  make 
an  order  totiee  quotiea,  as  it  shall  be  shown  to 
their  satisfaction  that  the  notice  has  not  been 
complied  with,  and  that  the  child  remains  un- 
vaccinated.  To  this  there  was,  at  the  date  of 
that  case,  no  limit,  but  by  section  11  of  34  A; 
35   Vict,,   c,   98,  it   was   provided    that  a    oora- 

Slaint  most  be  made  within  twelve  months 
vm  the  time  when  the  matter  of  oomplaint 
arose,  and  we  most  now  consider  whether 
or    not    tbim  eomplaint    waa   mode    within   the 


was  dated  the  10th  May  1872,  and  which  required 
the  child  to  be  vaccinated  by  the  24th  of  that 
month.  This  notice  continued  to  be  disregarded 
until  the  24th  June  1873  when  the  information 
was  liud  upon  which  the  justice  made  the  order 
appealed  against  of  the  3rd  July.  Thirteen 
months  elapsed  from  the  cause  of  complaint 
before  the  complaint  was  made.  Mr.  Edwards 
attempted  to  answer  this  objection  by  contending 
that  although  the  notice  waa  disobeved  On  the 
24th  May,  it  was  also  disobeyed  and  the 
cause  of  complaint  arose  every  day  afterwards 
as  long  as  the  child  continued  unvaccinated,  but  I 
do  not  think  we  can  pat  that  construction  upon 
this  11th  section  in  opposition  to  the  decisions 
npon  Ftatutes  which  create  limitations  in  respect 
of  proceedings  for  neglect  of  the  provisions  of  aji 
Act  of  Parliament,  Now,  in  the  present  case 
there  can  be  little  doubt  why  the  period  of  limi* 
tation  imposed  by  this  sect.  1 1  was  created ;  it  was 
pat  into  the  legislation  upon  the  subject  in  conse- 
quence of  the  decision  of  AUen  v.  Woiihy,  and  it 
must  have  been  considered  that  the  power  to  fine 
a  man  for  ever  upon  a  single  notice  was  too  hard 
npon  hi  in.  The  provision,  however,  does  not 
affect  the  duty  to  vaccinate  upon  receipt  of 
notice,  and  the  only  result  will  be  that  if  one 
notice  be  disregarded  for  a  year  another  fresh 
notice  will  have  to  be  substituted  far  it.  Mr. 
Edwards  also  says  we  ou^ht  only  to  answer  the 
questions  raised  by  the  justices,  and  we  cannot 
oonsider  points  not  taken  before  them.  But  thia 
is  not  like  a  point  reserved  for  our  consideration 
from  quarter  sessions,  to  which  our  decision  must 
be  limited,  but  we  are  directed  to  hear  and  deter- 
mine questions  of  law  which  arise  npon  the  (acts 
Stated.  The  answer  to  the  argument  derived  from 
the  cases  cited  is  obvious.  The  objection  raised 
there  might,  if  token  before  the  justices,  have 
been  cured  by  further  evidence.  Where  there  ia 
a  point  of  law,  the  efiec'  of  which  no  evidence 
could  alter,  it  is  competent  for  this  court  to  con- 
sider it  under  20  ifc  21  Vict,  c  43,  although  the 
justices  do  not  expressly  reserve  it.  On  this 
point,  ond  on  this  only,  the  appellant  is  right. 

Lrsu,  J. — On  the  questions  asked  in  the  case,  I 
think  the  respondent  is  right.  I  entirely  agree 
with  tbe  decision  of  Alien  t.  Worthy,  and  I  shonld 
think  the  respondent  was  right  altOKCther,  if  it 
were  not  for  the  Act  subsequent  to  that  cose  (34 
&  35  Vict.  o.  98).  I  can,  however,  put  no  other 
construction  upon  the  limitation  clause  in  the 
11th  section,  than  thst  the  period  of  limitation  is 
to  run  from  the  time  when  the  cause  of  complaint 
first  orose.  Also  as  to  the  point  raised  in  answer 
to  this  objection,  I  have  only  to  say  we  are 
authorised  to  determine  questions  of  law  which 
arise  npon  a  case  stated,  not  merely  questions 
osked  by  the  justices. 

Judgment  for  appellant. 

Attorneys  for  appellant,  Qregory,  Botediffei,  and 
Go.,  for  Leigh  and  EUia,  Wigan. 

Attorneys  for  respondent,  Parkeri,  Pritehard, 
and  Sharpe,  for  Jciberley  and  Son,  Wigan. 


MAGISTRATES^  CASES. 


C.  P.] 


Boon  (app.)  v,  Howard  (reap.). 


[C.P. 


COUBT   OF  COMMON 

B«portdd  hj  Etxxbzvoton  Smith  and  J.  M.  Lelt,  Eiqn., 

Barristen-at-Law. 


Jan,  22,  26,  and  31. 

(Before  Keating,  Brett,    Denman,  and 
Hon  THAN,  J  J.) 

Boon  (app.)  v.  Howard  (reap.). 

Parliament — Borough  vote — Fart  of  a  house — 
Separate  occupation — Separately  rated — When 
can  a  rate  he  said  to  be  mcMe  ? — Representation  of 
the  PeopU  Act  1867—30  ^  31  Vict.  c.  102.  m. 
3,  7,  61 — Stamper  v  The  Overseers  of  Sander- 
land  considered, 

A.  claimed  to  he  registered  for  a  horough  in  respect 
of  a  dwelling'-house.  Me  occupied  as  tenant  two 
rooms  in  a  house  and  lived  entirely  in  those  two 
rooms.  It  was  iiccessa/tu  for  him  to  use  a  stair- 
ease  and  passages  for  the  pwrpose  of  getting  to 
and  from  his  rooms,  and  a  short  piece  of  pas- 
sage  also  for  the  purpose  of  getting  from  one  room 
to  the  other.  The  staircase  and  passages  were 
common  to  the  other  tenants  of  rooms  in  the  same 
house,  and  the  whole  of  the  nouse  was  let  to  and 
occupied  by  tenants  similarltf  situated  as  the 
claimant,  and  the  landlord  did  not  reside  on 
tlhe  premises,  or  exercise  any  control  over  the 
rooms. 

Held  by  Keating  and  Denman,  JJ.,  tha;t.  this  con- 
stitvted  a  separate  occupation  of  a  **dwelU/ng' 
house  **  within  m.  3  and  61  of  tlie  Representation 
of  the  People  Act  1867. 

Hdd  by  Brett,  J,,  that  it  did  not. 

Held  by  HonynuMi,  J.,  that  if  the  rooms  had  been 
separately  rated  within  the  meaning  of  sect,  61, 
during  the  necessary  period,  the  occupation  would 
have  been  sufficiently  separaie. 

Two  raies  for  the  relief  of  the  poor  were  made 
during  the  gualifyvng  year,  one  in  November,  the 
second  in  May,  To  both  these  the  claimant  was 
separately  rated.  In  a  rate  made  in  the  May 
preceding  the  qualifying  year  the  claimant  was 
not  separately  raJted  but  the  tenants  were  rated 
jointly  under  the  nam^s  of  '*A,  and  others," 

HM  by  Keating  and  Denman,  JJ.,  that  the 
claimant  was  entitled  under  stibsect,  3  of  sect.  3, 
and  sect,  61,  to  be  registered  as  ha/vina  been 
rated  to  aU  rates  made  during  the  qwuifyvng 
year,  and  as  the  inhahitant  occupier  of  a  dwetl- 
ing-house  separably  rated  to  the  relief  of  the 
poor. 

Held  by  Brett  and  Honyman,  JJ,,  thai  sect,  61  is 
to  be  -I  ead  into  sub'sect,  2  of  sect,  3,  and  that  the 
claimant  had  not  been  dtvring  the  whole  of  the 
mcd^fing  year  an  inhahitant  occupier  of  a 
aweliing-house  separately  rated  to  the  relief  of 
ike  poor. 

At  the  time  of  the  passing  of  the  Representation  of 
the  People  Act  1867,  there  was  no  Act  in  force  in  ^ 
the  borough  authorising  the  raiing  of  owners 
instead  of  occupiers. 

Held  by  Keating  and  Denman,  JJ,,  thai  as  the 
eUUmant  was  in  fact  rated  in  respect  of  his  rooms, 
and  there  had  been  no  appeal  against  the  rate,  the 
revising  barrister  need  not  have  considered  the 
qiifSStUm  whether  he  could  legaUy  be  separately 
rated. 

Held  by  Brett^  J. — J^hat  the  revising  barrister  ought 
to  look  behind  the  rate  and  determine  whether 
ike  daimani  could  legaUy  be  separately  rated. 

Heid  aUOf  by  Keating,  Aet^  and  Denman,  J  J.,  \ 


thai  here  the  claimant  could  legally  be  separately 
rated. 
Held  by  Brett,  J.,  that  the  interpretation  of  sect,  7 
in  Stamper  v.  Overseers  of  Sunderland,  took 
this  case  out  of  the  operation  of  any  part  of  the 
section,  because  no  Act  authorising,  the  raiing  of 
owners  instead  of  occupiers  Was  in  force  in  tlie 
borough  in  1867. 
Held,  by  Denman,  J.,  thai  the  fact  thai  parts  of  the 
house  had   been  separaiely  rated  precluded  the 
iipplication  of  the  loiter  part  of  sect,  7, 
Held  by  Brett  and  Denman,  JJ,,  thai  Stamper  v. 
The  Overseers  of  Sunderland,  did  not  apply  to 
this  case  because  it  was  not  brought  by  the  facts 
found  within  sect,  7,  upon  which  the  former  case 
was  decided, 
Qucere,  per  Keating,  J, — Whether  the  interpretaiion 
of  sect,  7  in  Stamper  v.  The  Overseers  of  Sun- 
derland, can  he  maintained,  and  whether  thai  case, 
inasmuch  as  it  was  not  a  registration  appeal,  is 
binding  on  the  court  sitting  to  decide  questions 
affecting  the  franchise  in  ihe  exercise  of  its  special 
jurisdiction. 
Held  by  Brett,  J.,  that  Stamper  v.  The  Overseers 
of  Sunderland  was  rightly  decided,  and  that  it 
wees  binding  on  the  court. 
This  was  an  appeal  from   the  decision    of   the 
Revising  Barrister  for  the  City  of  Exeter. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  for  the  city  of  Exeter,  theappellant  objected 
to  the  name  of  the  respondent  bemg  retained  on 
the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  in  respect  of  his  occupa- 
tion of  a  dwelling-house.  The  revising  barrister 
held  that  he  was  entitled,  and  retained  the  re- 
spondent's name  on  the  list,  whereupon  the  present 
appeal  was  made. 

The  grounds  on  which  the  vote  was  objected  to 
were  these : 

1.  The  rooms  occupied  by  the  claimant  were  not 
structurally  separate. 

2.  The  part  of  the  house  occupied  by  the 
claimant  as  a  dwelling-house  included  a  passage 
and  staircase  used  by  other  tenants  within  the 
same  building. 

3.  The  first  rate  made  to  which  the  respondent 
was  separately  rated  was  after  July  1872. 

4.  The  rooms  occupied  were  not  separately  rated 
within  the  meaning  of  the  Act  as  interpreted  in 
Stamper  v.  The  Overseers  of  Suruierland  (18  L.  T. 
Rep.N.S.  682;  L.  Rep.  3  C.  P.  388). 

6.  The  decision  in  Stamper  v.  The  Overseers  of 
Sunderland  {ubi  sup.),  and  the  judgments  in 
Thompson  v.  Ward  (24  L.  T.  Rep.  N.S.  679 ;  L. 
Rep.  6  C.  P.  327),  show  that  the  rooms  ought  not 
to  have  been  separately  rated,  and  that  the  rating 
of  them  illegailv  did  not  constitute  them  a 
"  dwelling-house  within  the  meaning  of  the  Re- 
presentation of  the  People  Act  1867. 

The  facts  were  as  follows :  The  respondent,  on 
the  3lBt  July  1873,  occupied,  and  nad  for  the 
whole  of  the  preceding  twelve  months  occupied, 
part  of  a  house  consisting  of  two  rooms,  which 
were  not  structurally  separate  from  the  rest  of  the 
house.  The  staircase  and  passages  were  used  in 
common  by  the  persons  occupying  other  parts  of 
the  same  house,  and  the  rooms  of  the  respondent 
communicated  with  each  other  by  means  of  one 
of  the  passages  on  the  staircase.  The  respondent 
lived  entirely  in  the  rooms,  sleeping,  oookwiv^,  ^tA 
eating  there.  The  landYotd  di^di  not.  \v^^  \sv  \>ci^ 
house  at  aU,  nor  bad  Yie   «ay  eoxi\»To\  ^'^wc  xJcv^ 
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premises,  the  whole  honse  being  let  out  to  tenants 
who  occupied  their  rooms  similarly  to  the  respon- 
dent. There  was  an  oater  door  to  the  hoase  over 
which  each  tenant  exercised  an  independent 
control. 

A  rate  was  made  in  May  1872,  in  respect  of 
which  the  respondent  was  not  separately  rated, 
but  he  and  the  other  occupiers  were  rated  under 
the  title  ''Howard  and  others."  This  was  the 
last  rate  made  in  the  parish  previous  to  the  com- 
mencement of  the  qualifying  year,  on  the  Slst 
July  1872.  In  Nov.  1872,  and  in  May  1873,  rates 
were  made,  and  no  otheis,  up  to  the  31st  July 
1873.  To  these  two  rates  the  rooms  of  the  re- 
spondent were  separately  rated  from  the  rest  of 
tne  house,  and  the  respondent  was  accordingly 
separately  rated  in  respect  of  them.  It  was  not 
definitely  stated  in  the  case  whether  the  respon- 
dent had  paid  any  share  of  the  rate  made  in  May 
1872. 

The  revising  barrister  held  that  the  two  rooms 
were  occupied  as  a  separate  dwelling,  and  were 
separately  rated  to  the  relief  of  the  poor  within 
ss.  3  and  61  of  the  Bepresentation  of  the  People 
Act  1867,  and  allowed  the  name  of  the  respondent 
to  be  retained  on  the  register.  This  decision  was 
appealed  against,  and 

Lopes,  Q.G.,  now  argued  for  the  appeUant. — 
The  question  is  what  is  a  dwelling  house  within 
the  meaning  of  ss.  3  and  61  of  the  Act  P  How  are 
the  qualifications  specified  in  those  sections  to  be 
proved  P  But  this  has  been  already  decided ;  this 
court  in  Thompson  v.  Ward  {ubi  sup.),  has  prac- 
tically settled  it;  and  on  the  authority  of  Had- 
field's  case  (28  L.  T.  Rep.  N.  S.  901 ;  L.  Rep.  8 
C.  P.  306),  the  court  wul  not  rehear  a  Cjuestion 
once  decided.  Brett,  J.,  says  there :  "  I  think  this 
court  is  bound  to  administer  the  law  as  it  exists 
at  the  time  of  the  particular  judgment  delivered. 
I  abide  by  what  I  said  in  Orme's  ease  (27  L.  T. 
Rep.  N.  S.  652 ;  L.  Rep.  8  C.  P.  281),  that  this 
court  should  loyally  abide  by  its  former  decisions 
unless  they  are  clearly  shewn  to  be  wrong." 
[Keating,  J . — Yes ;  but  in  the  case  foUowed  there 
the  court  was  not  divided,  and  in  Thompson  v. 
Wardj  ubi  sup.)  it  was  equally  divided.]  The 
words  of  sect.  3,  sub-sect.  2  are  "  occupier  of  any 
dwelling-house,"  and  the  interpretation  clause  in 
sect.  61  says :  "  dwelling-house  shall  include  any 
part  of  a  nouse  occupied  as  a  separate  dwelling, 
and  separately  rated  to  the  relief  of  the  poor," 
and  as  pointing  to  a  difference  of  qualification,  a  ^ 
lodger  m  sect.  4,  is  described  as  occupjring  sepa-  * 
rately  and  as  sole  tenant  the*  same  lodgings,  such 
lodgings  being  part  of  one  and  the  same  dwelling- 
house.  As  to  the  meaning  of  dwelling-house  so 
giving  the  right  to  be  on  the  register,  I  cannot 
put  the  view  I  am  desirous  of  urging  before  the 
court  better  than  by  reading  the  judgment  of 
Brett,  J.,  in  Jliompson  v.  Ward  {ubi  sup.)  [He 
then  read  the  judgment  referred  to.]  I  say  also 
that  the  use  of  the  passage  here  prevents  this 
being  a  separate  structure.  In  Brewer  v.  McOowan 
(21  L.  T.  Rep.  N.  S.  462 ;  1  Hopw.  &  Colt.  275)  the 
words  of  Willes,  J.,  are  important ;  he  says  the 
definition  of  "dwelUng-house  in  the  Act  would  be 
satisfied  by  part  of  a  dwelling-house  with  all 
internal  communication  cut  ofiT,  with  access 
secured  by  a  separate  outer  door  and  separately 
rated.  Now  if  this  definition  be  good,  it  is 
not  satiaBed  here.  So  too  in  Thompson  t. 
/PTifv/  (udt  sup.),  the  same  ieamed  judge  says, 


"  Ordinarily  at  common  law,  according  to  the 
common  understanding  of  mankind,  rooms  in  a 
house,  the  occupier  of  which  rooms  has  no  control 
over  a  separate  outer  door,  do  not  constitute  a 
house ; "  and,  again :  '*  It  is  a  mistake  to  suppose 
that  the  Representation  of  the  People  Act  1867, 
repeals,  or  was  intended  to  be  a  substitution  for 
the  Reform  Act,  except  in  so  far  as  it  extends  the 
franchise  by  enabling  a  person  who  in  respect  of 
the  occupation  of  a  awelling  house  would  be 
entitled  to  a  vote  under  the  Reform  Act,  provided 
the  subject  of  occupation  was  of  the  annual  value 
of  10{.,  to  acquire  a  vote,  even  though  it  be  not  of 
that  value,  subject  to  certain  conditions."  [Bbett, 
J. — The  interpretation  clause  omits  the  word 
"  house."  It  may  enlarge  or  diminish  or  leave 
the  original  section  just  as  it  was ;  which  does  it 
doP]  It  leaves  it  in  such  a  manner  that  the 
subject  of  occupation  must  still  be  a  house,  as 
before  1867.  [Keating,  J. — Formerly  there  was 
great  difficulty  as  to  what  was  and  wnat  was  not 
a  dwelling-house,  so  the  Legislature  said.  We  will 
define  any  part  of  a  house  occupied  in  a  particular 
way  to  be  a  dwelling-house;  and  if  this  be  so, 
sect.  61  is  an  enlargement  of  the  previously- 
existing  qualification.  Hokyman,  J. — But  if  it 
were  structurally  severed,  it  would  be  a  dwelling- 
house  under  the  old  Act ;  and  therefore  the  new  Acfe 
would  be  unmeaning  in  this  view.  Why  were  the 
words  "dwelling-house  shall  include  part  of  a 
house  "  put  in,  if  structural  severance  made  it  so 
before  P  Brbtt,  J. — Willes,  J.  would  have  said 
"  we  will  follow  Cook  v.  Humher  (5  L.  T.  Rep. 
N.  S.  838 ;  11  C.  B..  N.  S.,  33)  in  respect  of  struc- 
tural severance."  The  same  facts  must  now  be 
found  proved  as  under  the  old  Act ;  the  difierence 
is  in  the  abolition  of  the  money  qualification.]  The 
second  point  is  that  the  claimant  must  be  sepa- 
rately rated  during  the  whole  of  the  twelve 
months  preceding  the  claim.  The  facts  found 
here  are  that  the  claimant  was  not  sepa- 
rately rated  till  Nov.  1872,  and  the  quali- 
fying year  began  on  the  3l8t  July  1872. 
There  was  no  new  rate  between  May  and  Novem- 
ber 1872,  but  to  the  rate  of  May  the  respondent 
was  not  separately  rated,  and  therefore  he  was 
not  separately  rated  for  three  months  of  the 
qualifying  year.  [Dbkman,  J. — ^The  words  of  the 
Act  are  m  the  3rd  sub-section  of  sect.  2 :  **  Has 
durinff  the  time  of  such  occupation  been  rated  as 
an  oroQnary  occupier  in  respect  of  the  premises  so 
occupied  by  him  within  the  borough  to  all  rates 
(if  any)  made  for  the  relief  of  the  poor  in  respect 
of  such  premises."  Read  that  in  sect.  6 1 ,  and  it  will 
be  *'  separately  rated  to  all  rates,  if  any."]  There 
is  a  case,  Cuthbertson  v.  Haines  (1  Hopw.  &  Colt. 
184),  which  shows  that,  though  a  man*s  name  may 
be  inserted  in  the  occupiers'  column  in  the  rate- 
book, where  no  separate  rate  had  been  carried  oat 
against  his  name,  ne  cannot  be  deemed  to  be  sepa- 
rately rated  within  sect.  61  of  this  Act,  as  the 
court  will  not  infer  payment  of  the  rates  by  him. 
[Kingdon,  Q.C.,  referred  to  Powell  v.  Jmes  (11 
L.  T.  Rep.  N.  S.  600 ;  18  C.  B.,  N.  S.,  83)  where  the 
inference  was  rather  in  fiivour  of  the  franchise.]  I 
say  that  dnrine  the  whole  of  the  qualifying  year 
the  rate  must  nave  been  carried  out  opposite  to 
the  name  of  the  claimant.  [Bbxtt,  J. — Do  you 
say  then  that  if  no  rate  was  made.dnring  the  year 
the  man  could  not  vote  P]  Yes,  that  must  be  so. 
[Sjbating,  J.,  referred  to  Flateher  v.  Boodle  (11 
L  T.  Rep.  N.  S.  630 ;  18  C.  B.,  N.  S.,  152),  in 
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which  (Williams,  J.,  dissentienie)  the  claim  was 
allowed,  a  rate  having  been  made  in  April,  which 
though  liable  to,  the  claimant  had  not,  rrom  want 
of  beinc  informed  of  it,  paid ;  all  subsequent  rates 
be  had  however  paid.]  Thirdly,  the  claimant  here 
was  not  rated  so  as  to  be  qualified  to  be  put  on 
the  register,  for  the  reason  that  in  1867  he  was 
not  rated  as  an  occupier,  and  his  case  falls  within 
the  authority  of  Stamper  v.  The  Overseers  of  Sun- 
derland {uhi  sup.).  This  point  turns  on  sect.  7  of 
the  Act  of  which  the  words  are  "Where  the 
owner  is  rated  at  the  time  ot  the  passing  of 
this  Act  to  the  poor-rate  in  respect  of  a  dwell- 
ing house  or  other  tenement  situate  in  a  parish, 
wholly  or  partly  in  a  borough,  instead  of  the 
occupier,  his  liability  to  be  rated  in  any  future 
poor  rate  shall  cease,  and  the  following  enact- 
ments shall  take  effect  with  respect  to  rating  in 
all  boroughs,"  the  exception  being :  "  Where  the 
dwelling  house  or  tenement  shall  be  whollv  let  out 
in  apartments  or  lodgings  not  separately  rated, 
the  owner  of  such  dwelling  house  or  tenement 
shall  be  rated  in  respect  thereof  to  the  poor  rate." 
Now,  Stamper  v.  The  Overseers  of  Sunderland  (uhi. 
gup.),  decides  that  such  a  house  as  the  one  in  this 
case  comes  within  the  exception  in  sect.  7,  that 
the  owner  and  not  the  several  occupiers  is  rate- 
able. I  say  here,  therefore,  that  the  claimant  not 
having  been  rated  in  1867,  at  the  time  of  the  pass- 
ing ot  the  Act,  cannot  now  be  legally  rated ;  but 
the  owner  must  be.  This  is  agreed  to  in  principle 
in  the  judgment  of  Bovill,  C.J.,  in  Thompson  v. 
Ward  {ubi.  sup.),  viz.,  that  not  having  been  rated 
then  he  cannot  be  rated  now  by  sect.  7  of  30  <&  31 
Vict.  c.  102.  [Keating,  J. — The  first  part  of  the 
section  is  not  fulfilled  here,  and  so  the  exception 
cannot  apply.  Brett,  J. — The  words  are  "with* 
respect  to  rating  in  all  boroughs,"  so  it  may 
apply.  It  seems  that  unless  within  the  excepted 
case  the  occupier  shall  be  rated,  so  that  primarily 
the  occupier  is  to  be  rated.]  Yes,  that  view  is 
held  by  Bovill,  C.J.,  in  Cross  v.  Alsop  (23  L.  T. 
Eep.  N.  S.  589 ;  1  Hopw.  &  Colt,  444 ),  and  in 
Thompson  v.  Ward  (uhi.  sup.). 

Kingdon,  Q.C.,  contra. — The  first  question,  that 
ef  the  claimant  not  being  rated  in  1867,  and  so 
being  incapable  of  being  rated  now,  is  answered 
in  the  mode  suggested  by  Keating,  J.  The  sec- 
tion only  applies  where  the  owner  was  rated  at 
the  passing  of  the  Act,  and  that  fact  is  negatived 
here.  He  could  not  be  rated  except  by  force  of 
the  Small  Tenements  Acts,  but  here  there  is  no 
local  Act,  and  so  he  could  not  have  been  rated  in 
1867  instead  of  the  occupier.  This  reading  of  the 
section  exempts  boroughs  where  the  owner  was 
not  rated  at  the  passing  of  the  Act  from  its 
operation,  for  otherwise  it  would  practically  dis- 
franchise occupiers.  But  is  the  exception  inde- 
pendent of  the  first  part  of  the  section  P  If  it  is, 
yet  the  exception  says  that  the  owner  shall  only 
be  rated  where  the  occupier  is  not  separately 
Tated.  If  the  owner,  by  the  exception  is  to  be 
rated,  yet  he  is  not  to  be  rated  where  the  occupier 
is  separately  rated.  If  the  rating  is  wrong  the 
parties  may  appeal.  That  was  the  way  in  Stamper 
▼.  The  Overseers  oj  Sunderland  {uhi  su^.),  and  the 
reyising  barrister  had  no  power  to  try  a  rating 
appeal.  [Bbett,  J. — If  it  is  proved  to  him  that  a 
whole  claas  withont  being  entitled  had  been  rated, 
conld  he  not  strike  them  o£f  P]  No,  he  cannot  look 
beyond  tlie  rate  book,  and  I  contend  that  the  7th 
•ection  has  no  applicabiJi/^/'  in  boroughs  where  the 
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owner  could  not  be  rated  in  1867.     Secondly,  it  is 
said  that  the  name  was   not   on   the  rate   book 
during  the  whole  of  the  electoral  year.     But  if 
sub-sect.  3  of  sect.  2,  and  sect.  61  be  read  together, 
the  meaning  must  be  that  he  is  to  be  rated  to  and 
pay  those  rates  assessed  during  the  year,  and  this 
is  supported  by  the  4th  sub-section,  saying :  "And 
shall  pay  all  rates  made  upon  him."     [Keating, 
J. — Must  he  pay  a  rate  made  before,  if  liable  to 
it  on  comine  in  P]    Yes,  he  is  bound  by  the  Act 
to  do  so.    This  Act  is  to  be  construed  with  the 
Keform  Act  of    1832,  the  27th   section  of  which 
has  fuller  words  abridged  in  the  later  Act  into  the 
expression   *'  if  any  ;"    there   it  is  "  rates   made 
(luring  the  time  of  his  occupancy."      The  section 
in  the  later  Act  is  in  efiect  an  incorporation  of  the 
old  Act,  and  I  ask  you  now  to  read  the  statute  so 
as  to  incorporate  the  27th  section  of  the  1832  Act. 
As  to  the  question  whether  he  has  paid  his  share 
of  the  May  rate,  there  being  no  finding  one  way 
or  the  other,  the  court  must  not  assume  that  he 
has  not  paid  it  against  the  claimant,   and  it  is 
proved     that    he    has    paid    the    rates    mads 
during    the    year,    viz.,    in    Nov.      1872,     and 
May  1873.     [Honyman,  J. — How  is  he  to  know 
what  part  to  pay  of  a  rate  made  generally  for  the 
house  in  May  if  the  real  first  separate  assessment 
of    his  rooms  is  made  in  November  P]    That  is 
merely  a  practical  matter  of  detail  and  arrange- 
ment, and  does  not  affect  the  principle  of    the 
qualification.    On  the  structural  question,  I  would 
refer  the  court  to  the  judgments  of  Bovill,  C.  J., 
and  Keating,  J.,  in  Thompson  v.  Ward,  (uhi  sup.) 
Consider  what  was  the  state  of   the  law  at  the 
time  of   the  passing  of  the  Act.    At  that  time 
Oook  V.  Humher  {ubi  sup.),  had  decided  that  where 
there  was  no  structural  severance,  there  was  no 
house  within  the  meaning  of  the  Act.    In  HenreUe 
V.  Booth  (9  L.T.  Rep.  N.  S.  392  ;  15  C.  B.,  N.  S., 
500),  the  principle    was  discussed,  but  a    very 
subtle  distinction  was  drawn  depending   on   the 
facl  that  the  outer  door  was  dilapidated.    To  get 
rid,  as  I  contend,  of  this  unsatisfactory  state  of 
things,   the  Legislature  said  that  any  part  of  a 
house  separately  occupied,  and  separately  rated, 
should  be  a  house  for  the  purpose  of  the  franchise. 
This  is  doubtless  an  exceptional  piece  ot  legislation, 
because  under  the  old  Act  parts  of  houses  used 
for  commerce,  such  as   shops,   warehouses,  &c., 
were  recognised  as  separate  tenements,  and  gave 
votes.     But  it  is  further  argued  that  the  common 
use    of  passages  comes  within  the  term   "joint 
occupier  '  in  sect.  3.     But  see  the  judgment  of 
Brett,  J.,  in  Tlwmpson  v.   Ward  {ubi  sup.)    The 
Act  says,   "any  part  of   a  house  occupied  as  a 
dwelling,"  and  the  conditions  are  fulfilled  here,  for 
there  are  the  two  rooms  so    occupied,    and  the 
passage  and  staircase  are  only  appurtenances,  and 
are  not  occupied  as  a  dwelling.    Then  the  next 
objection  is  that  there  is  an  outer  door.     Now  to 
these  two  objections  I  say,  first,  that  the  joint 
0(x;upation  of  the  passage  and  staircase  does  not 
afiect  the  right  of  the  claimant  to  vote  because, 
apart  from  these,  there  was  a  separate  occupation 
of  a  dwelling ;  and,  secondly,  that  it  has  been  held 
in  reference  to  chambers  and  flats  that  an  outer 
door  constituted  a  qualification  under  the  old  Act. 
Here  the  claimant  has  an  outer  door  to  each  of  his 
rooms,  and  how  can  the  fact  of  there  being  two  doors 
instead  of  one  make  any  difference  ?  Th^^m\A»\k:kfi;iv 
are  these.     1i*irst,  t\i©  a\)pe'^«»a\»  «»b^^  x3^^  ^^  "c^- 
spondent  could  not  \>e  v^^V^   T«b\^^  ^«t   >JoRftfc 
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rooms.  The  answers  are  (1.),  this  is  a  matter  not 
for  the  revising  barrister,  but  for  an  app)ea].  (2.) 
The  7th  section  does  not  apply ;  because,  on  the 
one  hand  the  owner  was  not  rated  and  could  not 
be  in  1867,  there  being  no  Small  Tenements  Act  in 
force  in  the  borough,  and  on  the  other  the  sub-section 
is  inoperative,  because  if  the  owner  can  be  rated  it 
is  only  if  the  whole  house  is  let  out  in  separate 
tenements  and  the  separate  occupiers  are  not 
rated.  Secondly,  then  the  appellant  savs  again 
that  the  respondent  was  not  rated  for  the  whole 
twelve  months  during  which  he  occupied  in 
the  qualifying  year,  and  that  his  name  was 
not  on  the  rate  book  till  November.  To  this 
I  answer  that  the  rate  made  in  May  was  pro- 
spective, and  lasted  till  a  new  rate  was  made, 
and  that  the  words  of  the  section  are  quite  con- 
sistent with  this  view,  for  they  are  to  all  rates,  if 
any  made,  in  respect  of  the  premises.  The  effect 
of  holding  otherwise  would  be  to  disfranchise  a 
man  for  tne  first  year  of  his  tenancy.  [Brett,  J. 
called  attention  to  Toivnsend  v.  The  Overseers  of 
8t.  Marylehone  (25  L.  T.  Rep.  N.  S.  749 ;  L.  Rep. 
7  C.  P.  143).] 

Lopes,  Q.C.  in  reply. — ^The  case  here  does  come 
within  the  7th  section  of  the  Representation  of 
the  People  Act  1867,  for  this  is  an  independent 
provision,  and  does  not  depend  on  the  introduc- 
tory words  in  the  first  part  of  the  section.  That 
this  is  the  correct  view  will  appear  from  the  judg- 
ment of  Montague  Smith,  J.,  in  Stamper  v.  The 
Overseers  of  Sunderland  {uhi  sup.),  and  of  Bovill, 
C.J.,  in  Thompson  v.  Ward  (ubi  sup.).  The  effect 
of  the  provision  is  that  persons  not  separately 
rated  at  the  passing  of  the  Act  cannot  be  rated 
afterwards,  but  that  the  landlord  must  be  rated. 
Sect.  7  applies  to  cases  where  the  Small  Tene- 
ments Acts  was  in  operation  down  to  the  proviso, 
which  is  independent.  For  it  is  clear  that  the 
intention  of  the  Legislature  was  that  the  general 
enactment  in  furtherance  of  the  franchise  should 
not  apply  to  certain  cases.  Then  as  to  the  next 
point — the  payment  of  the  rate  during  the  qua- 
lifying year;  it  is  admitted  that  he  must  pay 
his  quota  of  the  previous  rate,  but  how  is  it  to 
be  ascertained  ?  [Brett,  J. — Look  at  sect.  30,  as 
to  claiming  to  be  put  upon  the  rate  book.]  The 
case  of  Bushell  v.  Lucket  (2  C.  B.  Ill)  is  in  point 
as  to  the  meaning  of  rate  made.  But  the  third 
point  is  the  question  of  the  signification  to  be 
attached  to  the  words,  "  separately  rated."  I  say 
they  must  mean  separately  rated  during  the  whole 
of  the  qualifying  year.  Kow,  assuming  that  the 
claimant  has  occupied  a  separate  dwelling-house, 
has  that  house  been  separately  rated  within  the 
meaning  of  sect.  3  P  During  part  of  the  year,  as 
I  contend,  the  house  was  not  such  a  house  as  is 
defined  in  the  interpretation  clause.  You  cannot 
take  one  part  of  a  aefinition  and  reject  the  other. 
How  long  is  the  part  of  the  house  to  be  separately 
rated  ?  Surely  it  must  be  during  the  qualifying 
year ;  any  other  view  would  be  wholly  arbitrary 
and  uncertain,  and  if  this  be  so,  the  claimant  here 
has  not  been  an  occupier  of  a  dwelling-house  sepa- 
rately occupied  and  separately  rated  during  the 
preceding  twelve  months.  [Denman,  J. — Do  not 
the  words  mean  separately  rated  only  to  such  rates 
as  may  be  made  in  accordance  with  snb-sect.  3  of 
sect  2  in  the  year  P  Keating,  J. — The  house  is 
not  and  cannot,  strictly  speaking,  be  rated ;  it  is 
^Ae  occupier  in  respect  of  the  house.  Brett,  J. — 
If  the  de£nition  be  read  into  the  sab-section,  that 


does  not  get  rid  of  the  necessity  of  the  qualifi- 
cation extending  over  the  preceding  twelve 
months.]  Then,  lastly,  can  it  possibly  be  a  sepa- 
rate dwelling  when  you  cannot,  get  from  one  part 
to  another  without  using  a  common  passage  and 
staircase.  (7ur.  adv.  vvXi. 

On    Jan.    31    the   following    judgments    were 
delivered : 

HoNYiiAN,  J. — Li  this  case,  which  was  an  appeal 
against  the  decision  of  the  Revising  Barrister  for 
the  City  of  Exeter,  I  am  of  opinion  that  the  decision 
is  erroneous,  and  ought  to  be  reversed.  The 
question  turns  on  the  proper  construction  of  sects. 
3  and  61  of  30  &  31  Yict.  c.  102.  It  appears  that 
the  voter  had  been  from  the  31st  July  1872,  the 
occupier  of  two  rooms  in  a  house,  which  it  was 
found  by  the  ban'ister  were  not  structurally 
severed  from  the  rest  of  the  house,  such  two 
rooms  being  connected  by  a  staircase  and  passage, 
used  by  the  voter  in  common  with  the  persons 
occupying  the  rest  of  the  house.  The  last  rate 
made  for  the  parish  before  the  commencement  of 
the  electoral  year,  beginning  on  the  31st  July 
1872,  was  made  in  the  month  of  May  1872,  and  in 
this  rate  the  two  rooms  were  not  rated  separately 
from  the  rest  of  the  house.  During  the  electond 
year,  beginning  3l8t  July  1872,  two  rates  only 
were  made,  viz.,  oue  in  ifovember  1872,  and  the 
other  in  May  1873,  and  in  those  the  two  rooms 
were  rated  separately  from  the  rest  of  the  house, 
the  voter  being  rated  for  them;  so  that  in  fact 
there  was  no  separate  rating  of  the  premises  from 
the  31st  July  1872,  to  the  month  of  November  1872. 
It  was  objected  to  the  vote,  among  other  things, 
that  the  qualification  was  insufficient,  because, 
assuming  that  the  two  rooms  constituted  a  dwelling 
house  within  sect.  61  of  the  Act  of  1867,  they  had 
not  been  separately  rated  during  the  whole  of  the 
electoral  year.  The  revising  barrister  was  of 
opinion  that  the  voter  was  duly  qualified,  and 
retained  the  name  on  list.  Before  the  Act  of 
1867  it  had  been  settled  by  the  decisions  that  the 
occupier  of  part  of  a  house  used  not  as  a  counting 
house  but  as  a  dwelling  house,  was  not  entitled  to 
vote,  unless  the  part  of  the  house  was  so  actually 
severed  from  the  rest  of  the  house  as  to  be  a 
house  of  itself:  (see  Cook  v.  Humher  and  HenreUe 
y.  Booth)  {ubi  sup.)  What  then  is  the  effect  of  the 
new  Act?  To  ascertain  this  we  must  look  at 
sect.  3.  This  section  contains  four  sub-sections, 
differently  worded  (see  Cull  v.  Atistin,  26  L.  T.  Rep. 
N.  S.  767;  L.  Rep.  7  C.  P.  227),  and  directed  to 
different  subieots.  The  first  relates  to  the  personid 
capacity  of  the  voter ;  the  second  to  the  subject 
matter  of  the  occupation  and  the  length  of  it ;  the 
third  to  the  ratmg  of  the  voter ;  and  the 
fourth  to  the  payment  of  rates.  The  second 
sub-section  requires  that  the  voter  should,  during 
the  whole  of  the  twelve  months  preceding  the 
31st  July  in  any  year,  have  been  an  inhabitant 
occupier  of  "a  awelling  house"  within  the 
borough.  Now  the  61st  section  of  the  Act  says 
that  unless  there  be  something  in  the  context  re- 
pugnant thereto,  the  word  "dwelling  house" 
shall  include  ''any  part  of  a  house  occupied  as  a 
separate  dwelling  and  separately  rated  to  the  relief 
of  the  poor."  Now  let  us  read  the  2nd  sub-section 
of  the  3rd  section  as  if  these  words  were  incorpo- 
rated in  it,  so  as  to  see  what  the  Legislature  in- 
tended to  say  should  be  a  sufficient  occupation, 
and  it  will  read,  *'  has  been  during  the  whole  of 
the  twelve  months  preoedibg  the  Slst  July  an  in- 


MAGISTRATES*  CASES. 


11 


C.P.] 


Boon  (app.)  v.  Howard  (reap.). 


[C.P. 


habitant  occupier  of  any  dwelling  house  or  any 
part  of  a  house  occupied  as  a  separate  dwelling 
and  separately  rated  to  the  relief  oi  the  poor."  fi 
has  been  argued  that  the  object  of  the  Legislature 
in  the  Gist  section  was  to  do  away  with  the  dis- 
tinction between  a  part  of  a  house  structurally 
severed  from  the  rest  and  one  not  so  severed,  pro- 
vided it  be  occupied  as  a  separate  dwelling,  and 
grobably  this  was  the  intention ;  but  it  must  be 
ome  in  mind  that  the  Legislature  has  further  re- 
quired that  it  should  be  separately  rated,  and  it 
seems  to  me  that  where  the  part  occupied  by  the 
voter  has  not  been  separately  rated  during  the 
whole  of  the  electoral  year,  the  voter  has  not  for  the 
whole  twelve  months  occupied  the  thing  described 
by  the  Legislature.  It  is  clear  that  before  the 
Act  of  1867  the  voter  had  no  sufficient  qualifica- 
tion unless  the  rooms  occupied  by  him  had  been 
structurally  severed  during  the  whole  year,  and  it 
seems  to  me  that  if  the  Legislature  intended  to  do 
away  with  the  doctrine  as  to  structural  severance, 
the  intention  was  to  substitute  for  structural 
severance  a  separate  rating  for  the  same  period. 
It  was  contended  on  behalf  of  the  respondent  that 
it  was  impossible  that  part  of  a  house  used  as  a 
separate  dwelling  should  be  separately  rated,  as  a 
house  cannob  be  rated,  the  rate  being  imposed  on 
the  occupier,  not  on  the  house ;  but  we  mast,  if 
possible,  read  the  61  st  section  so  as  to  give  some 
meaning  to  it,  and  this  I  think  can  only  be  done 
by  readmg  the  words  as  if  they  were,  "  and  the 
occapiers  of  which  are  separately  rated."  If,  how- 
ever, it  be  true  that  the  part  of  the  house  cannot 
be  separately  rated,  the  result  would,  I  think, 
follow  tbat  the  voter  is  not  in  the  occapation  of  any 
such  thing  as  that  specified  by  the  61st  section, 
and  therefore  is  not  the  occupier  of  a  dwelling 
house  within  sect.  3,  sub-sect.  2.  It  was  further 
contended  for  the  respondent  that  by  sect.  3,  sub- 
sect.  3,  it  was  only  necessary  that  a  voter  should 
be  separately  rated  to  a)l  rates  made  during  the 
electoral  year,  and  that  the  61st  section  only 
required  the  separate  rating  of  the  rooms  to  the 
rates  to  which  it  was  necessary  that  the  voter 
should  be  rated ;  but  I  think  that  so  to  hold  would 
be  to  confound  the  definition  of  the  thing  occupied 
with  the  provision  defining  the  rating  of  the  voter, 
and  that  though  it  may  be  enough  within  sub- 
sect.  3  that  the  voter  should  have  been  rated  to 
all  rates  made  during  the  electoral  year,  it  does 
not  afiect  the  provisions  of  the  second  sub-section, 
as  explained  by  sect.  61,  that  the  premises  should 
have  been  the  subject  of  a  separate  rating  during 
the  whole  electoral  year.  Unless  I  am  right  in 
this  view,  the  consequence  would  follow  that  if  no 
rate  be  made  in  the  borough  within  the  electoral 
year,  so  that  the  voter  himself  need  not  be  rated, 
the  franchise  would  be  acquired  by  the  occupier  of 
part  of  a  house  occupied  as  a  separate  dwelling, 
although  it  had  not  been  separately  rated  at  any 
time  during  the  year.  Nay  more,  supposing  that 
the  house  had,  before  the  electoral  year,  been  jointly 
rated  in  the  name  of  the  owner,  and  that  there 
has  been  no  rate  made  during  the  electoral  year, 
so  that  the  rooms  have  never  been  separately 
rated  at  all,  the  franchise  would  be  acquired  with- 
out any  separate  rating,  contrary  to  the  language 
of  sect.  61.  As  I  think  that  on  this  ground  the 
decision  of  the  revising  barrister  is  wrong,  it 
becomes  unnecessary  for  me  to  pronounce  any 
opinion  as  to  whether  the  rooms  in  question  did 
oonstitote  part  of  a  bouse  occupied  as  a  separate 


dwelling  within  sect.  61,  or  whether  in  consequence 
of  the  whole  house  being  let  out  as  mentioned  in 
the  case,  we  should  be  compelled  by  the  construc- 
tion put  upon  sect.  7  by  this  court  in  the  case  of 
Stamper  v.  The  Mayor  of  Sunderland  (uhi  sup),  to 
hold  that  the  owner  alone  could  be  properly  rated 
for  the  house,  and  consequently  that  the  voter  was 
disqualified  as  not  being  properly  rated. 

D£NMAN,  J. — The  appellant  in  this  case  had  duly 
objected  to  the  name  of  the  respondent  being  re- 
tained on  the  list  of  voters  for  the  city  of  Exeter. 
The  case  stated  by  the  revising  barrister  found  the 
following  facts.  [The  learned  judge  then  read  the 
facts  as  found  in  the  case.]  Upon  this  state  of 
facts  it  was  contended  on  the  part  of  the  objector 
that  the  respondent  was  not  entitled  to  have  his 
name  retained  on  the  list  of  voters ;  first,  because 
the  rooms  occupied  by  him  were  not  structurally 
separate  from  the  rest  of  the  house;  secondly, 
because  the  portion  ot  the  house  occupied  by  the 
respondent  included  the  staircase  and  passages,  and 
the  staircase  and  passages  were  occupied  by  him 
jointly  with  the  other  tenants  of  the  house ;  thirdly, 
because,  until  the  first  rate  made  after  the  31st 
July  1872,  the  said  rooms  were  not  separately 
rated,  and  therefore  they  did  not  constitute  a 
"  dwelling  house,"  the  occupation  of  which  would 
qualify  the  voter  during  the  part  of  the  electoral 
year  preceding  the  making  of  the  said  rate; 
fourthly,  because,  according  to  the  decision  of 
Stumper  v.  The  Overseers  of  Sunderland  {ubi  sup,), 
and  the  judgment  of  Bovill,  C.J.,  in  Thompson  v. 
Ward  (ubi  sup.),  the  said  rooms  ought  not  to  have 
been  severally  rated,  and  the  rating  of  them  ille- 
gally by  the  overseers  did  not  constitute  them  a 
"  dwelling  house"  within  the  meaning  of  the  Repre- 
sentation of  the  People  Act  1867.  The  revising  oar- 
rister  held,  as  far  as  it  was  a  question  of  fact  for  his 
decision,  that  the  said  two  rooms  were  occupied 
by  the  respondent  as  a  separate  dwelling,  and 
were  separately  rated  to  the  relief  of  the  poor,  and 
retained  the  name  of  the  respondent  on  the  list, 
and  the  question  for  the  court  is  whether  his 
name  and  that  of  nineteen  other  persons  similarly 
circumstanced,  ought  to  be  retained  on  the  list. 
Though  the  argument  upon  the  case  involved  the 
consideration  of  more  than  one  statute,  and  of 
several  cases  decided  before  the  passing  of  the 
30  &  31  Vict.  c.  102,  I  am  of  opinion  that  the 
decision  of  the  questions  raised  upon  this  appeal 
depends  entirely  upon  the  construction  to  be 
placed  upon  three  sections  of  that  statute,  and 
that  previous  statutes  and  cases  are  only  im- 
portant so  far  as  they  throw  light  upon  the 
probable  iutention  of  the  Legislature  in  passing 
the  enactments  upon  which  the  present  case 
turns.  The  first  section  to  which  our  attention 
was  called  is  sect.  3  of  the  Act  which  enacts  as 
follows :  "  Every  man  shall  in  and  after  the  year 
1868  be  entitled  to  be  registered  as  a  voter,  and, 
when  registered,  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borough,  who  is  quali- 
fied as  follows ;  that  is  to  say — first,  is  of  full  age, 
and  not  subject  to  any  legal  incapacity ;  and, 
secondly,  is,  on  the  last  day  of  July  in  any  year, 
and  has  during  the  whole  of  the  preceding  twelve 
calendar  months,  been  an  inhabitant  occupier,  as 
owner  or  tenant,  of  any  dwelling-house  within  the 
borough  ;  and  has  during  the  time  of  such 
oocupation  been  rated  as  an  ordinary  occu\^ier  in 
respect  of  the  premifte^  %o  CKicxv^x^^Xx^  >Ks.\EL'w>5iKNsv 
the  borough,  to  «1V  T«i.\fc^  V55.  w^^^  tx»^^  \Ht  ^^ 
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relief  of  the  poor  in  respect  of  such  premises  ;  and, 
fourthly,  has,  on  or  before  the  20th  day  of  July  in 
the  same  year,  bond  fide  paid  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occu- 
piers in  respect  of  all  poor  rates  that  have  become 
payable  by  nira  in  respect  of  the  said  premises  up 
to  the  preceding  5th  day  of  Jan. :  Provided  that 
no  man  shall,  under  this  section,  be  entitled 
to  be  registered  as  a  voter  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling-house." 
The  first  part  of  this  section  which  it  is  necessary 
to  discus£  critically  is  sub-sect.  2.  This  sub-section 
is  intended  to  secure,  first,  that  the  voter  shall  be 
the  inhabitant  occupier  as  owner  or  tenant  of  a 
dwelling  house  within  the  borough ;  and  secondly, 
that  his  occupation  should  not  be  one  of  a  few 
weeks'  or  months'  duration,  but  that  it  should 
have  extended  over  the  whole  of  twelve  months, 
ending  on  the  31st  July  in  the  year  of  registration. 
Taking  the  case  of  an  ordinary  dwelling  house 
wholly  and  exclusively  occupied  by  one  person, 
this  is  a  clause  easily  understood  and  applied,  and 
it  is  only  when  the  word  dwelling  house  is  con- 
templated under  different  circumstances  from 
those,  that  any  real  difficulty  arises.  It  must, 
however,  be  here  observed  that  this  sub-section 
relates  wholly  to  the  subject  of  occupation,  first, 
as  to  the  thing  occupied  (the  dwelling  house); 
secondly,  as  to  the  kind  of  occupation  (as  inhabi- 
tant, owner,  or  tenant) ;  and  thirdly,  as  to  the 
kind  of  occupation  (one  whole  year,  &c.),  requisite 
for  the  attainment  of  the  franchise.  It  is  a  sub- 
section wholly  confined  to  the  topic  of  occupation. 
Then  follows  sub-section  3,  which  is  wholly  con- 
fined to  a  second  subject  matter,  or  requisite  of 
the  fmnchise  in  question,  viz.,  the  rating  of  the 
occupier  who  has  been  already  defined  by  sub- 
sect.  2.  This  sub-section  requires  that  the  above- 
mentioned  occupier  shall,  during  the  time  of  such 
occupation,  have  been  rated  as  an  ordinary  occupier 
in  respect  of  the  premises  so  occupied  by  nim 
within  the  borough  to  all  rates  (if  any)  made  for 
the  relief  of  the  poor  in  respect  of  such  premises. 
A  question  has  been  raised  in  this  case  as  to  the 
extent  and  meaning  of  this  requirement.  In  my 
opinion  it  merely  requires  the  occupier  in  question 
to  have  been  rated  in  respect  of  the  premises 
occupied  by  him  within  sub-sect.  2,  to  all  rates 
made  after  the  31st  July  in  the  year  preceding  the 
year  of  registration,  according  to  the  requirements 
of  sub-sect.  3.  It  was  contendcMi  by  Mr.  Lopes, 
on  the  part  of  the  appellant,  that  this  sub-section 
required  the  rating  of  the  respondent  to  the  last 
rate  made  before  the  commencement  of  the  quali- 
fying year,  but  I  can  find  nothing  in  this  sub- 
section to  warrant  me  in  so  holding,  and  so  to 
hold  would,  in  my  opinion,  be  inconsistent  with 
several  cases  decided  upon  this  sub-section,  in 
all  of  which  the  ^Question  has  been  whether 
the  voter  was  rated  to  all  rates  made  during 
the  year,  and  not  extended  to  an  inquiry 
as  to  rates  made  even  in  part,  before  the  com- 
mencement of  the  year :  (See  Jones  v.  Bubh 
(19  L.  T.  Rep.  N.  S.  483;  L.  Rep.  4  C.  P.  468); 
Ainsworth  v.  Crteke  (19  L.  T.  Rep.  N.  S.  824),  and 
Cull  V.  Austin  (ubi  stip.),  see  also  Clark  v.  Brown 
(L.  Rep.  4  C.  P.  500),  which  decided  under  a 
different  enactment,  but  in  almost  identical  words, 
that  where  no  poor  rate  was  made  within  the  time 
mentioned  in  the  Act,  the  franchise  was  acquired 
/^r  £^0  voter.  The  third  head  of  qualification 
l^j^ond   occupation    for    twelve   months  of  the 


qualifying  tenement  and  being  rated  to  rates  made 
during  those  twelve  months,  is  that  contained  in 
sub- sect.  4,  viz.,  "  Has  on  or  before  the  20th  July 
in  the  same  year  bond  fide  paid  an  equal  amount 
in  the  pound  to  that  payable  by  other  ordinary 
occupiers  in  respect  of  all  poor  rates  that  have 
become  payuble  by  him  in  respect  of  the  pre- 
mises up  to  the  preceding  5th  Jan."  The  words 
of  this  sub-section  have  received  judicial  construc- 
tion. In  the  case  of  Abel  v.  Lee  (23  L.  T.  Rep. 
N.  S.  844 ;  L.  Rep.  6  C.  P.  365)  it  was  held  that  the 
words  "  all  poor  rates  payable  by  him  "  were  not 
restricted  to  all  poor  rates  made  during  the  quali- 
fying period,  but  included  a  rate  made  in  June 
previous  to  the  commencement  of  the  qualifying 
year  in  which  the  voter  was  rated ;  and  the  excusal 
of  such  rate  was  not  equivalent  to  payment,  and  I 
think  it  must  be  inferred  that  even  if  he  had  not 
been  separately  rated  to  that  rate,  but  by  virtue  of 
some  statute  had  been  liable  to  pay  it,  though 
originally  made  upon  others,  the  same  result  would 
have  followed.  The  sub-section  was  again  under 
consideration  in  the  case  of  Cull  v.  Austin  {ubl 
sup.)  There  a  rate  in  which  the  voter  was  rated 
was  made  on  the  2nd  Feb.  and  was  then  payable 
by  him.  He  had  afterwards,  without  any  applica- 
tion of  his  own,  been  excused  by  order  of  justices 
from  the  payment  of  this  rate.  It  was  again  held 
that  this  excusal  was  not  equivalent  to  payment, 
and  that  the  rate  in  question  being  one  made 
between  the  5th  Jan.  of  the  year  preceding  the 
qualifying  year,  and  the  5th  Jan.  of  the  qualify- 
ing year,  and  up  to  that  time  payable  by  the 
claimant,  no  vote  was  gained.  These  decisions 
seem  to  me  to  apply  only  to  the  case  of  a  person 
who  has  either  been  himself  rated  to  some  rate 
payable  by  him  during  the  prescribed  period,  or  to 
the  case  of  a  person  from  whom  a  rate  has  become 
payable  by  virtue  of  some  statutory  or  other  obli- 
gation by  reason  of  his  occupation  of  the  premises 
(though  he  may  not  be  named  in  the  rate) 
upon  the  neglect  or  default  of  some  one  else  to 
pay;  and  not  to  include  the  case  of  a  rate 
made  upon  others  and  already  paid.  I  can 
find  nothing  in  the  statutes  requiring  the  voter 
to  get  his  name  placed  upon  the  rate  book 
in  respect  of  rates  made  upon  other  persons  before 
the  commencement  of  the  qualifying  year,  and 
paid  by  them.  Before  stating  my  opinion  upon 
the  more  important  and  difficult  question  in  this 
case,  it  will  be  well  to  dispose  of  the  objections 
raised  to  the  vote  in  respect  of  non-compliance 
with  sub-sects.  3  and  4  of  sect.  3.  The  facts  have 
been  already  stated,  and  first,  as  to  sub-sect.  3,  It 
was  contended  that  the  voter  had  not  been  rated 
to  all  rates  made  for  the  relief  of  the  poor  during 
the  qualifying  period,  because,  in  a  rate  which  had 
been  made  in  the  month  of  May  1872,  which  was 
the  last  rate  made  before  the  commencement  of 
the  qualifying  year,  the  rooms  were  not  rated 
separately  from  the  rest  of  the  house,  and  that  a 
rate  so  made  remained  a  rate  made  in  respect  of 
the  premises  during  part  of  the  qualifying  year, 
and  being  made  in  resp>ect  of  the  qualifying 
premises  was  a  race  to  which  the  respondent  ought 
to  have  been  rated.  I  can  find  no  authority  for 
holding  that  upon  the  true  construction  of  this 
section  there  is  any  necessity  for  the  rating  of  the 
voter  to  any  rates  except  those  made  during  the 
year.  The  cases  cited  above  seem  to  me  to  dis- 
pose of  this  objection  so  far  as  sub-sect.  3  is  con- 
cerned.   I  will,  therefore,  pass  on  to  the  objection 
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raised  upion  sub-sect.  4.    It  was  argaed  for  the 
appellant  that  assuming  the  rate  of  May  1872  was 
not  made  during  the  qualifying  year,  still  it  was 
payable  by  the  respondent  and  not  paid  by  him  to 
the  extent  and  in  tne  manner  provided  for  by  sub- 
sect.  4.    But  it  does  not  appear  from  the  case  that 
this  objection  was  raised  in  this  shape  before  the 
revising  barrister,  and  no  facts  are  stated  from 
which  it  can  be  inferred  that  if  this  rate  was  in 
any  sense  a  rate  payable  by  the  respondent  in 
respect  of  the  premises,  it  remained  unpaid  during 
any  part  of  the  qualifying  year  either  by  him  or 
any  body.    It  may,  consistently  with  the  facts  of 
the  case,  have  been    fully  paid  by  him    or  the 
owner,  or  anyone,  before  the  20bh  July  1872.    I 
think,  therefore,  that  assuming  the  respondent  to 
have   occupied  a  "  dwelling  house "  within    the 
meaning  of    sub-sect.  2    of    clause    3,  there    is 
no  ground  for  saying  that   he    does    not    bring 
himself   within  both  of    the  sub-sects.  3  and  4. 
I  come  now  to  the  main  question  discussed  in  the 
case.    It  was  contended  for  the  appellant  that  the 
respondent  was  not  entitled  to  the  vote,  because 
he  did  not  fall  within  the  description  of  sub-sftct.  2, 
as  a  person  who  "  was  on  the  last  day  of  July  1873, 
and  had  during  the  whole  of  the  preceding  twelve 
calendar  months,  been  an  inhabitant  occupier  as 
owner  or  tenant  of  a  "  dwelling  house  "  within  the 
borough.    This  objection  was,  in  fact,  a  series  of 
objections,  some  of  them  raising  very  difficult  and 
important  questions.     In  order  to  state  these  pro- 
perly it  is  necessary  to  refer  to  sect.  61  of  the  Act 
upon  which  the  respondent  and  the  appellant  both 
relied,  and  which  enacts  that  the  wora  "  dwelling 
house  shall  include  any  part  of  a  house  occupied 
as  a  separate  dwelling,  and  separately  rated  to  the 
relief  of  the  poor."    It  is  also  necessary  to  bear  in 
mind  the  proviso  at  the  end  of  sect.  3,  which  pro- 
vides "  that  no  man  shall  under  this  section  be 
entitled  to  be  registered  or  to  vote  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling  house." 
The  appellant  contended  that  the  respondent  did 
not,  under  the  circumstances  of  the  case,  occupy  a 
dwelling  house,  that  the   premisa<)  occupied   by 
him  not  being  structurally  severed  from  the  house 
of  which  they  formed  part,  Cook  v.  Humber  (ubi 
sup.)  applied.    That  if  resort  was  had  to  sect.  61, 
still  the  words  of  that  section  *'as  a  separate  dwell- 
ing "  were  not  complied  with.    That  even  if  the 
rooms  occupied  by  the  respondent  could  be  con- 
sidered a  separate  dwelling  within  sect.  61,  they 
were  nob  a  separate  dwelling  which    had  been 
separately  rated  to  the  relief  of  the  poor  during  the 
whole  qualifying  year,  and  therefore  sub-sect.  2 
had  not  been  complied  with.     That  the  oocupation 
of  the  respondent   was  a  joint  occupation  of  a 
dwelling  house,  and  therefore  within  the  proviso 
of  sect.   3.    That  the  respondent  occupied  as  a 
lodger,  and  not  as  owner  or  tenant ;  and  that  the 
premises  in  question  were  part  of  a  house  wholly 
let  out  in  lodgings,  and  therefore  not  properly  the 
subject  of  a  separate  rateability  of  the  occupiers  of 
such   lodgings  or  apartments,  but  such  as  the 
owner  ought  to  be  rated  for  within  the  decision  of 
Stamper  Y.  The  Overseers  of  Sunderland  (ubi  sup.). 
ilr.  Lopes,  in  his  argument  for  the    appellant, 
relied  mainly  upon  the  decision  of   Willes  and 
Brett,  J  J.  in  the  case  of  Thompson  v.  Ward  (ubi  suv.), 
bat  inasmuch  as  the  court  was  there  equally  diviaed 
upon  the  question  raised,  it  becomes  necessary  to 
consider  the  case  as  one  of  the  first  impression, 
and  to  look  to  the  reasons  given  on  both  sides  in 


the  diSerent  jud^ents  in  that  case  rather  than 
to  the  result  of  it,  which  was  merely  an  affirm- 
ance of  the  rejection  of  the  vote  by  the  revising 
barrister.     In  the  present  case  the  revising  bar- 
rister has  allowed  tne  vote,  and  I  do  not  think  that 
it  would  be  reasonable  to  complain  of  that  course 
having  been  taken  under  the  circumstances.     The 
facts  in  Thompson  v.   Ward  {ubi  svp.)  were  ex- 
tremely similar  to  those  in  the  present  case,  but  not 
identical.    The  existence  of  an  ashpit  and  a  privy, 
and  other  conveniences  used  in  common  by  the 
occupiers  of  the  rooms  inhabited,  appears  to  have 
been  a  material  consideration    in   inducing  one 
member  of  the  court  to  hold  that  the  room  occu- 
pied by  the  claimant  was  not  the  whole  subject 
matter  of  occupation,  and  that  therefore  there  was 
a  joint  and  not  a  separate  occupation  in  that  case. 
In  the  present  case,  however,  it  appears  clear  that 
only  part  of  the  house  in  respect  of  which  the 
respondent  was  rated  as  for  a  "  dwelling-house" 
was  the  two  rooms  in  which  he  dwelt,  and  the 
question  is  therefore  much  more  distinctly  raised 
whether  those  two  rooms  could  or  could  not  con- 
stitute a  "  dwelling-house"  for  which  a  vote  could 
be  acquired.    I  am  of  opinion  that  they  could,  and 
that,  it  having  been  found  by  the  revising  barrister, 
so  far  as  it  was  a  question  of  fact  for  him,  that  they 
did,  there  is  no  ground  for  holding  the  contrary. 
For  the  purpose  of  the  present  case,  I  think  it  may 
be  conceded  that  the  occupation  of  the  rooms  in 
question  would  not  have  conferred  a  vote,  though 
all  other  requisites  existed,  as  being  the  occupa- 
tion of  a  "house"  within  the  meaning  of  sect.  27 
of  2  Will.  4,  but  in  considering  the  meaning  ot* 
sects.  3  and  61  of  the  30  &  31  Vict.  c.  102,  I  think 
it  must  be  borne  in  mind  that  extremely  difficult 
questions  had  arisen  as  to  what  does  constitute  a 
house,  which  would  make  it  peculiarly  desirable 
for  the  Legislature  to  adopt  some  definition  which 
would  prevent  the  recurrence  of  similar  difficulty, 
when  the  franchise  waste  be  conferred  for  the  first 
time  in  respect  of  the  occupation  of  a  "  dwelling- 
house,"  independently  of  its  value.     It  was,  as  it 
seems  to  me,  entirely  with  the  view  of  preventing 
similar  questions  to   those  which  have  arisen  in 
Cook  V.  Humber  (ubi  sup.),  and  other  cases,  that 
the  Legislature  introduced  into  the  Act  of  1867, 
the  61st  clause,  so  far  as  it  relates  to  the  word 
"  dwelling-house."     The  effect  of  Cook  v.  Humbtr 
cannot  be  better  stated  than  in  the  words  of  Brett, 
J.,  in  Plercy  v.  McLean  (22  L.  T.  Rep.  N.S.  213  ;  L. 
Rep.  5  C.  P.  269),  "  All  that  Cook  v.  Humber  de- 
cidcs  is  that  the  occupation  of  part  of  a  house  not 
structurally  severed  from  the  rest  confers  no  vote, 
because    house,  in  sect.  37  of   2  Will.  4,   c.  45, 
means  a  whole  house."     But  in  deciding  what  was 
a  whole  house,  questions  of  great  doubt  and  diffi- 
culty arose:  (s(5e  Henrette  v. Booth,  ubi  sup.)    After 
the  most  careful  study  of  all  the  arguments  used 
in  that  case  and  in  the  present,  and  of  the  very 
elaborate  judgments  in  that  case,  I  have  come  to 
the  conclusion  that  the  law  and  its  application  to 
that  case  as  well  as  to  this  (and  even  a  fortiori  to 
this)  cannot  be  more  correctly  stated  than  in  the 
following  passage  from  the  judgment  of  Bovill, 
C.  J.,  in   Tlunnpson  v.  Ward   (ubi  sup.) :    **  Upon 
that  Question  it  seems  to  me  that  the  Legislature 
intenaed  to  make  *  any  part  of  a  house '  as  dis- 
tinguished from  a  whole  house  (in  the  sense  in 
which    the    term    *  house  *  had  been   previously 
interpreted  by  the  coutta^  «b  ft\iLSve\w\\»  %»\3Ja^'fc^\»  <sv 
occupation,  provided  \t  ^raa  ooc\x^\ft^  ^ot  \Xi^x>>yc' 
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pose  of  a  dwelling,  and  as  a  separate  dwelling  in 
the  sense  of   the  occupation  not    being  a  joint 
occupation  with  others  of  that  particular  part  of 
the  house,  and  provided  there  was  a  wholly  inde- 
pendent occupation  as  distinguished  from  that  of 
a  mere  lodger,  and  the  part  of  the  house  was 
separately    rated.      The    room    of     the    present 
claimant  was  part  of  a  house,  and  the  nature  of 
his  occupation  in  this  case  seems  to  me  to  fulfil 
the  other  conditions  ;  and,  it  being  found  that  he 
was  separately  rated,  I  am  of  opinion  that  he 
must,  for  the  purposes  of  this  appeal,  be  con- 
sidered the  occupier  of  a  dwelling  house,  and  that 
his  premises  must  be  considered  a  dwelling  house 
within  the  meaning  of  the  Act  of  Parliament.** 
This  view  of  the  matter  disposes  of  several  of  the 
specific  objections  raised  upon  the  construction  of 
sects.  3  and  61.     The  objection  founded  upon  the 
proviso  at  the  end  of  sect.  3  fails  because  the 
dwelling  house  here  being  the  two  rooms  which 
the  respondent  solely  occupies  as  a  separate  dwel- 
ling, there  is  no  ioint  occupation  in  respect  to  this 
dwelling-house,  by  reason  of  his  joint  occupation 
of  something  else,  namely,  the  staircase  ana  pas- 
sages.   The  objection  founded  upon  the  want  of 
structural  severance  also  fails,  because,  according 
to  the  view  of  Bovill,  C.  J.,  which  I  adopt,  it  is  not 
essential,  provided  there  be  a  separate  dwAlling, 
separately,  and  not  jointly,  occupied.    The  objec- 
tions founded  upon  the  argument  that  the  occu- 
pation was  that  of  a  lodger  and  not  of  a  tenant, 
also  fail  if  the  words  of  the  sects.  3  and  61  are 
large  enough,  as  I  think  they  are,  to  include  the 
case    and    to    confer    the    franchise    upon     the 
respondent.    A  more  formidable    argument    re- 
mains.     It  was   contended    by  the    respondent 
that    sect.    61     itself,    in    defining    the    cases 
in  which  a  part  of  a  house  shall  be  included  in  the 
word  "  dwelling-house,"  adds  a  limitation  which 
is  fatal  to  the  respondent's  case ;  for,  that  it  must 
be  **  a  part  of  a  house  separately  rated   to  the 
relief  of  the  poor,'*  and  that  "  if  this  limitation  be 
read  in  as  it  was  contended  it  ought  to  be  when 
applying  sect.  3,  sub-sect.  2,  to  the  case  of  part  of  a 
house,  it  becomes  clear  that  the  "  part  of  a  house** 
which  is  to  qualify  as  a  dwelling  house,  must  not 
only  have  be^n  occupied  separately  as  a  separate 
dwelling  for  the  whole  qualifying  year,  but  must 
during  that  time  have  been  separately  rated,  and 
that  inasmuch  as  the  premises  in  question  in  this 
case  have  been  separately  rated  for  the  first  time 
in  Nov.  1872,  they  did  not  come  within  the  word 
"  dwelling  house'*  by  virtue  of  sect.  61,  but,  on 
the  contrary,  were  excluded  by  that  very  section. 
I  must  own  that  I  was  at  first  much  struck  by 
this  argument,  but  on  full  consideration  I  think 
it  is  unsound.     The  words  relied  upon  in  sect.  61, 
it  must  be  observed,  are  not  strictly  in  an  interpre- 
tation clause,  but  in  a  clause  intended  to  inciuae  a 
particular  subject- matter  of  occupation  (a  part  of 
a  house)  under  a  word  which  might  not  otherwise, 
and  often  would  not  have  been  thought  to  include  it. 
The  clause  does  not  say  that "  dwelhng  house**  shall 
mean  "  part  of  a  house'*  wherever  it  is  used  in  the 
Act,  but   that  it  shall  include  it  if  occupied  as  a 
separate  dwelhng,  and  if  separately  rated.    Under 
these  circumstances,  I  do  not  think  that  the  mode 
suggested  of  reading  the  two  clauses,  sect.  3  sub- 
sect.  2  and  sect.  61  together, would  have  the  effect  of 
putting  the  two  enactments  together  so  as  to  do 
what  the  l/egia\atxure  intended.  Sub-sect.  2  contem- 
plaU'8  an  occafwtion  of  the  quaJOymg  tenement  for 


twelve  months  as  a  sine  qud  non  of  the  franchise 
for   a  dwelling  house ;    but   sub-sect.  3,  as    has 
been  already  explained,  does  not  absolutely   re- 
quire a  separate  rating  durine  the  whole  twelve 
months,  but  only  a  ratmg  to  aU  rates  made  within 
the  twelve  months ;  and  I  think  that  the  words  of 
sect.  61  are  amply  satisfied  where  the  "  part  of  a 
house"    in    respect    of   which    the    franchise    is 
claimed  has  during  the  whole  twelve  months  been 
occupied  ab  a  separate  dwelling,  and  is  during 
that  period  separately  rated — or,  more  properly 
speaking,   separately  named  in   the  rate  as  the 
subject-matter  in  respect  of  which  its  occupier  is 
separately  rated — to  all  rates  made  during  the 
qualifying  year  as  is    required  in  the   case    of 
"  dwelling  nouses'*  of  any   other  kind.     I  think 
that  the  intention  of  the  Legislature  was  in  the 
language  used  in  sect.  61   merely  to  apply  the 
word  "dwelling  house**  in   sect.   3   to  the  case 
of  a  "  part  of  a  house'*  where  occupied  as  a  sepa- 
rate dwelling,  and  where  separately  rated  as  other 
dwelling  houses  are  required  to  be  rated  for  the 
purposes  of  the  franchise,  i.e.,  to  all  rates  made 
during  the   qualifying  year.     One  further  point 
was  made  by  the  appellant.    It  was  said  that  the 
rooms  occupied  by  the  respondent  were  such  that, 
according  to  the  authority  of  Stamper  v.  The  Over- 
seers of  bund&i  land  (ubi  »t«p.),  the  owner  ought  to 
have  been  rated  instead  of  the  occupier.    I  gieatly 
doubt  whether  this  point  was  really  open  to  the 
appellant.    The  respondent  was,  in  fact,  rated  in 
respect  of  the  rooms  in  question ;    and  I  think 
very   great    inconvenience   would    result    if    the 
revising  barrister  were  to  take  upon  himself  in 
such  cases — there  being  no  appeal  against  the  rate 
— to  decide  whether  the  claimant   was  properly 
rated  or  not ;  but  I  do  not  think  that  the  case  of 
Stamper  v.  Tlie  Overseers  of  Sunderland  applies. 
In  that  case  each  occupier  occupied  one  room  only. 
The  case  found  that  a  water-closet  and  other  con- 
veniences were  used  in  common  by  the  occupiers 
of  the  house,  and  the  court  drew  the  conclusion 
that  the  exception  in  sect.  7  of  the  Act  applied, 
for  that  the  nouse  was  wholly  let  out  as  apart- 
ments or  lodgings,  not  separately  rated,  and  there- 
fore that  the  owner  and  not  the  occupier  ought  to 
be  rated.    In  the  present  case  the  revising  bar- 
rister has  found,  and  that  upon  facts  upon  which 
I  think  he  might  reasonably  find,  that  the  rooms 
occupied  were  occupied  as  a  separate  dwelling, 
and  ne  states  that  the  overseers  have  separately 
rated  the  occupiers  of  parts  of  houses  in  respect 
of  the  parts  occupied  by  them,  except  when  such 
persons  occupied  only  as  lodgers,  from  which  I 
think  it  must  clearly  be  inferred  that  the  revising 
barrister,  so  far  as  it  was  a  question  of  fact   for 
him,  was  of  opinion  that  the  present  respondent 
was  not  occupying  as  a  lodger.    I  think,  therefore, 
that  the  objection  taken  under  sect.  7  of  the  Act 
fails,  and  that  sub-sect.  3  of  that  section  applies, 
and  the  occupier  was  there  properly  rated.     For 
these  reasons  I  am  of  opinion  that  the  revising 
barrister  was  right  in  retaining  the  votes  objected 
to,  and  that  our  judgment  ought  to  be  for  the 
respondent. 

Brett,  J. — I  am  sorry  that  I  have  not  been  able 
to  prepare  a  written  judgment  in  this  case.  The 
first  material  fact  is  that  at  the  time  of  the 
passing  of  the  Representation  of  the  People  Act 
1867>  there  was  no  Act  in  force  in  the  city  of 
Exeter,  authorising  the  rating  of  owners  instead 
oi  occapiers.    The  claimant  in  this  case  is  stated 
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to  have  occupied  part  of  a  house,  aud  there  is, 
therefore,  a  conclusive  finding  that  the  whole 
building  was  what  is  called  a  house,  and  the 
claimant  therefore  occupied  part  of  a  house  in  the 
manner  described,  which  was  this:  He  and  his 
family  occupied  two  rooms,  eating,  sleeping,  and 
cooking  in  them,  which  is  no  doubt  what  the 
revising  barrister  means  by  "living  entirely  in 
the  rooms."  This  cannot  mean  that  they  used  no 
other  part  of  the  house,  because  they  must  hav^ 
used  the  passages  and  staircase  which  were  out- 
side the  rooms  and  between  them  and  the  street ; 
these  they  in  reality  did  use  in  common  with  the 
other  tenants.  It  is  found  that  the  landlord  did 
not  live  there,  or  have  control  of  the  house,  or  ot 
the  rooms  or  auy  of  them,  for  the  rest  of  the 
house  was  let  similarly  in  separate  sets  of  apart- 
ments and  to  various  tenants.  Two  rates  for  the 
relief  of  the  poor  were  made  in  the  city  of  Exeter 
in  the  twelve  months  preceding  the  month  of  July 
1873,  one  in  Nov.  1872,  and  the  other  in  May 
1873.  In  both  these  rates  the  rooms  of  the 
claimant  were  rated  separately,  and  the  claimant 
was  rated  in  respect  of  them.  There  was  a  pre- 
ceding rate  made  in  May  1872,  in  which  the 
claimant  was  not  nor  were  bis  rooms  separately 
rated.  So  far  as  we  can  gather,  then,  at  that  time 
the  whole  house  was  rated,  one  name  only  being 
used,  the  rest  of  the  tenants  being  designated  as 
**and  others."  Notwithstanding  the  case  of 
Thompson  v.  Ward  (ubi  sup.),  which,  on  similar 
facts  was  decided  against  the  franchise,  the  re- 
vising barrister  held  here  in  favour  of  it,  and 
allowed  the  vote.  The  first  point  is  whether  the 
occupiers  could  legally  have  been  soparatel  v  rated. 
In  point  of  fact  they  were  so  rated  in  the  last  two 
rates,  and  so  it  is  argued  that  the  revising  barrister 
cannot  look  beyond  the  rate,  and  that  it  the  over- 
seers do  rate  the  occupiers  separately  the  persons 
so  rated  acquire  a  qualification,  if  the  rate  be  not 
appealed  against,  whether  they  could  legally  be 
rated  or  not.  This  is  the  first  time  I  have  heard 
of  such  a  proposition  being  maintained.  If  it  were 
admitted,  it  would  put  into  the  hands  of  overseers 
a  great  power,  and  make  them  the  judges  of  a 
man's  status  and  his  legal  qualification,  and  prac- 
tically put  the  register  at  their  mercy.  But 
this  cannot  be  so,  and  we  must  look  behind 
the  rate,  and  the  revising  barrister  must  look 
behind  the  rate,  and  determine  whether  the  occu- 
piers here  could  be  legally  separately  rated  or 
not.  The  answer  to  this  question  depends  on  the 
Representation  of  the  People  Act  1867.  The 
canon  of  construction,  in  my  opinion,  is  that 
laid  down  in  the  judgment  in  Ctul  v.  Austin  (ubi 
tup.),  and  is  as  follows :  "  The  governing  rule 
with  regard  to  the  construction  of  all  statutes  by 
a  court  of  law  administering  the  law,  is  that  the 
court  is  bound  to  construe  them  as  nearly  as  pos- 
sible according  to  the  ordinary  received  meaning 
of  the  words,  and  ordinary  grammatical  construc- 
tion of  the  phrases  and  sentences  used  in  them. 
The  court  ought  not  in  any  case  to  depart  from  such 
ordinary  sense  and  ordinary  grammatical  con- 
struction, unless  an  interpretation  according  to 
both  or  either  appears  by  the  context  to  be  con- 
trary to  the  manifest  intention  of  the  Legislature. 
It  would  seem  that  this  rule  should,  if  possible,  be 
more  strictly  adhered  to  with  regard  to  the  vari- 
ous daoses  of  the  statutes  under  discussion  than 
with  regard  to  any  other,  because  it  must  be  mani- 
fest to  any  court  in  this  country  that  a  statute. 


dealing  with  the  matter  with  which  this  statute 
deals,  must  have  been  discussed  and  settled  in 
almost  every  clause  by  persons  having  different 
views  of  the  most  earnest  kind,  and  that  the  best 
way  for  the  court  to  hold  a  strictly  even  balance  is 
to  follow,  as  nearly  as  possible,  the  words  used  in 
each  clause  of  every  section  of  the  Act."  This  was 
concurred  in  by  two  eminent  judges,  Willes  and 
Keating,  J  J.  But  then,  it  is  said,  that  by  construing 
the  section  in  this  case,  according  to  the  ordinary  re- 
ceived meaning  of  the  words,  and  ordinary  gram- 
matical construction  of  the  phrases  and  sentences, 
an  absurdity  will  arise.  But  Willes,  J.,  dealt  with 
this  matter  in  his  judgment  in  Abel  v.  Lee  {ubi 
sup.),  and  again  I  adopt  his  view.  He  said  :  **  No 
doubt  the  general  rule  is  that  the  language  of  an 
Act  of  Parliament  is  to  be  read  according  to  its 
ordinary  grammatical  construction,  unless  so  read- 
ing it  would  entail  some  absurdity,  repugnancy,  or 
injustice.  One  recognises  that  rule  where  the 
repugnancy  arises  between  the  words  of  the  sec- 
tion to  be  construed  and  those  of  some  other  sec- 
tion in  the  same  Act,  or  in  some  other  Act  which 
is  in  pari  materia  with  it.  But  I  utterly  repudiate 
the  notion  that  it  is  competent  to  a  judge  to  modify 
the  language  of  an  Act  of  Parliament  in  order  to 
bring  it  into  accordance  with  the  views  of  what  is 
right  or  reasonable."  I  also  venture  again  to  state 
what  I  think  to  be  one  of  the  greatest  duties  of 
this  court  in  sitting  to  interpret  these  statutes. 
The  personality  of  the  court  must  vary,  but  the 
action  of  the  court  will  be  much  injured  unless  the 
judges  determine  to  follow  loyally  the  previous 
decisions  of  the  court.  Before  1867  there  were 
two  distinct  sets  of  circumstances  in  Parlia- 
mentary boroughs;  there  were  boroughs  in  which 
there  were  statutes  in  force  whereby  owners 
could  be  rated  instead  of  occupiers,  and  there  were 
other  boroughs  where  no  such  statutes  existed. 
In  the  first  the  owners  might  be  rated  if  they 
occupied,  though  the  others  occupied  also,  or  if 
the  house  was  let  out  in  separate  dwellings, 
then,  according  to  the  authority  of  Stamper  v.  The 
Overseers  of  Sunderland  (ubi  sup.),  the  separate 
occupiers  might  bo  separately  rated  under  the 
statute  of  Elizabeth.  In  the  boroughs  where  no 
Small  Tenements  Acts  were  in  force,  the  owners, 
if  they  occupied,  might  be  rated  to  the  full  rate 
paid  by  others,  and  so  also  might  the  occupiers, 
and  they  might  be  rated  jointly  or  separately ;  but 
again,  if  the  Small  Tenements  or  any  local  Act 
applied,  the  owner  might  be  rated  instead  of  the 
occupier,  in  which  case  he  paid  a  composition  rate, 
which  was  less  than  the  full  rate.  This  being  the 
state  of  things  up  to  1867,  sect.  7  of  30  &  31  Vict, 
c.  102,  the  Representation  of  the  People  Act,  was 
passed.  In  Stamper  v.  The  Overseers  of  Sunder- 
land (ubi  sup.)  a  particular  interpretation  was  put 
on  that  section.  It  is  true  that  the  appeal  there 
was  from  a  rate,  but  the  question  was  in  reality 
raised  as  a  question  of  the  Parliamentary  franchise, 
and  so  we  must  loyally  follow  that  decision,  and 
we  cannot  disregard  it  because  it  is  not  in  form  a 
case  decided  upon  an  appeal  from  the  court  of  a 
revising  barrister.  The  real  decision  was  that  the 
latter  part  of  sect  7  was  to  be  taken  as  an  excep- 
tion, withdrawing  from  the  section  that  which 
would  otherwise  be  in  it.  The  7th  section  contains 
both  a  positive  and  a  negative  enactment,  first  the 
negative,  "  where  the  owner  is  rated  at  the  time  of 
the  passing  of  this  Act*  tto  tt\ie  ^^c^t-t^\a\w.'c««»\k^\» 
of  a  dwelling*\iouBe  OT  Q^\iex  XiCiiiemettXt  ^>x>^oaXA'v^  ^ 
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parish  wholly  or  partly  in  a  borough  instead  of 
the  occupier,  his  liability  to  be  rated  in  any  future 
rate  shall  cease ;  '*  and  then  the  affirmative,  "  and 
the  following  enactment  shall  take  effect  with 
respect  to  rating  in  all  boroughs,"  that  is  in  Par- 
liamentary boroughs.  Now  unless  the  enactment 
would  apply,  the  exception  would  not  apply. 
Hence  the  7th  section  will  not  apply  to  any 
borough  in  which  no  Small  Tenement  Act  was 
subsisting  at  the  time  of  the  passing  of  the  Repre- 
sentation of  the  People  Act  1867,  by  which  the 
owner  could  be  rated  instead  of  the  occupier,  and 
consequently  the  exception  in  the  latter  part  of 
the  section  does  not  affect  the  case.  I  think  that 
the  decision  in  Stamper  v.  The  Overseers  of  Sunder- 
land (uhi  sup.)  is  right,  but  I  should,  under  any 
circumstances,  have  held  on  this  point  in  obedience 
to  it.  Hence  it  follows  as  a  necessary  result  from  this 
yiew  that  sect.  7  does  not  apply  to  this  case  nor  does 
Stamper  v.  The  Overseers  of  Sunderland  {ubi  sup.). 
decide  that  the  occupiers  of  these  rooms  could  legally 
be  separately  rated.  The  second  point  is,  assuming 
the  occupation  to  be  sufficiently  separate  to  entitle 
the  occupiers  to  be  separately  rated,  has  the  occupa- 
tioti  in  respect  of  rating  sufficiently  fulfilled  the 
requirements  of  sect.  61  P  We  must  look  at  sect. 
3,  and  the  sub-sections,  and  in  sub-section  2  the 
words  are,  **  Is  on  the  last  day  of  July  in  any  year, 
and  has  during  the  whole  of  the  preceding  twelve 
calendar  months,  been  an  inhabitant  occupier  as 
owner  or  tenant  of  any  dwelling  house  within  the 
borough."  The  occupation  therefore  of  the 
dwelling  house  must  have  existed  through  the 
whole  year.  Now  sub-section  3  is  "  Has  during 
the  time  of  such  occupation  been  rated  as  an 
ordinary  occupier  in  respect  of  the  premipes  so 
occupied  by  him  within  the  borough,  to  all  rates 
(if  any)  made  for  the  relief  of  the  poor  in  respect 
of  such  premises,"  and  an  interpretation  has  been 
put  on  this  sub-section  from  tne  cases  of  Cull  v. 
Austin,  Abel  v.  Lee,  and  Jones  v.  Buhb  (ubi  sup.) 
It  is  evident  that  the  court  held  there  that  the 
claimant  need  not  be  rated  to  rates  made  within  the 
qualifying  year.  Then  arises  the  question.  When 
can  a  rate  be  said  to  be  made  P  Let  us  see  what 
the  cases  say  which  bear  upon  the  point.  A  rate 
made  before  the  year  but  allowed  by  the  magis- 
trates during  the  year,  was  held  not  to  have  been 
made  in  the  year.  So  in  Abel  v.  Lee  (ubi  sup.) 
the  court  held  the  4th  sub-section  to  be  different 
from  the  3rd  sub-section,  and  that  the  claimant 
was  bound  to  pay  all  rates  payable  by  him.  In 
CuU  V.  Aitstin,  (ubi  sup.)  the  claimant  had  been 
rated  to  rates  made  before  and  during  the  qualify- 
ing year,  and  he  had  paid  all  made  during  the  year. 
Four  or  five  years  previously,  however,  he  had  not 
paid  one  rate  which  was  payable  by  him,  and  had 
Deen  duly  demanded,  but  the  reason  was  that  he 
had  been  excused  the  payment  of  it  by  the 
magistrates.  The  court  thee  held  that  it  was 
only  a  certain  number  of  rates  made  before  the 
qualifying  year  that  the  claimant  was  bound  to 
pay,  viz. :  all  rates  made  and  allowed  after  the  5th 
Jan.  of  the  year  preceding  the  qualifying  year, 
and  payable  up  to  the  5th  Jan.  of  the  qualify- 
ing year.  These  cases  decide  distinctly  that  there 
is  a  difference  between  sub-sections  3  and  4; 
sub-section  3  relates  only  to  the  question  of  the 
claimant  being  rated ;  sub-section  4  applies  to  rates 
which  must  be  paid  by  him.  If  this  matter  had 
turned  on  sub-sect.  3,  there  is  nothing  to  show 
tlial  the  apartmentB  might  not  have  been  separately 


rated,  and  the  claimant  entitled  to  vote.  There  is, 
however,  no  finding  as  to  whether  he  had  paid  the 
May  rate  or  not,  though  it  is  found  that  he  was  rated 
to  it  jointly  with  others.  As  to  the  rating  question, 
therefore,  it  falls  on  the  61st  section,  "  Dwelling 
house  shall  include  any  part  of  a  house  occupied  as 
a  separate  dwelling  and  separately  rated  to  the 
relief  of  the  poor,  and  there  is  nothing  in  this 
case  to  show  that  the  occupiers  of  these  rooms 
may  not  satisfy  every  requirement  of  the  Act  as 
regards  rates.  I  come  now  in  the  third  place  to 
the  construction  of  the  61st  section.  What  is  the 
meaning  of  the  latter  part  of  the  definition  "  sepa- 
rately rated  to  the  relief  of  the  poor,"  assuming 
the  first  part,  "  occupied  as  a  separate  dwelling 
to  be  satisfied,  for  the  purposes  of  the  argument,  on 
this  point  P  It  was  saia,and  said  rightly,  that  strictly 
speaking  part  of  the  house  cannot  be  rated  at  all, 
for  it  is  the  person,  not  the  house,  that  is  rated. 
Though  strictly  true,  this  is  hypercritical,  because 
the  expression  is  a  common  one, and  the  meaning  of 
it  is  obvious,  and  further,  it  is  used  in  this  very 
statute.  If  we  read  the  definition  in  sect.  61  into 
sub-sect.  2  of  sect.  3,  which  is  the  interpretation 
under  certain  circumstances  of  the  word  "  dwelling 
house,"  then  it  would  stand  thus :  '*  Is  on  the  last 
day  of  July  in  any  year  and  has  during  the  whole 
of  the  preceding  twelve  calendar  months,  been  an 
inhabitant  occupier  as  owner  or  tenant  of  any  house 
or  part  of  a  house  occupied  as  a  separate  dwelling 
ana  separately  rated  to  the  relief  of  the  poor. 
And  the  ordinary  construction  of  the  words  is  that 
all  which  is  necessary  as  qualification  must  have 
existed  during  the  whole  of  the  year.  If  you  ask 
me  to  read  "  rated "  as  equivalent  in  meaning  to 
"  liable  to  be  rated,"  you  do  what  Sir  Montague 
Smith  said  in  Stamper  y.  The  Overseer's  of  Sunderland 
(ubi  sup.)  you  ought  not  to  do;  you  ask,  I  say,  the 
court  to  say  something  else  than  the  statute  says. 
What  the  statute  does  say  is  this :  that  the  person 
occupying  the  rooms,  be  he  who  he  may,  must 
have  been  separately  rated  during  the  whole  year. 
I  decline  with  Willes,  J.,  in  Abel  v.  Lee  (ubi  sup.) 
to  discuss  the  point,  whether  it  leads  to  what  some 
people  would  say  is  an  unreasonable  or  absurd 
conclusion.  As  I  read  it,  therefore,  the  rating 
must  have  existed  for  the  whole  year,  and  I  agree 
with  my  brother  Honyman  that  the  claimant  here 
was  not  entitled  for  this  year.  On  the  last  point 
I  am  still  of  opinion  that  the  view  I  took 
in  Thompson  v.  Ward  (ubi  sup.)  was  not  wrong, 
and  I  cannot  alter  what  I  said  there.  On  reading 
again  the  judgments  in  Stamper  v.  The  Overseers  of 
Sunderland,  and  assenting  to  everything  there 
said  by  the  judges  who  decided  it,  and  especially 
by  Sir  Montague  Smith,  I  think  it  is  clear  that 
every  one  was  of  opinion  that  sect.  61  did  not  alter 
the  decision  in  Oook  v.  Humber  (ubi  sup),  except 
that  where  the  interpretation  is  not  necessary, 
that  decision  holds  good ;  and  where  it  is  necessary, 
it  is  meant  to  and  would  apply  to  cases  like 
chambers  in  the  Inns  of  Court  rather  than  in  cases 
like  these.  Even  if  there  had  been  a  sufficient 
rating  for  a  sufficient  period,  I  am  of  opinion  that 
the  claimant  could  not  be  registered  because  the 
part  of  the  house  he  used  was  not  wholly  occupied 
as  a  separate  dwelling-house,  as  requirea  by  what  I 
hold  to  be  the  existing  law  as  appearing  in  the  Acts 
of  Parliament  and  interpreted  by  the  cases  which 
have  been  decided  under  them.  I  think,  there- 
fore, that  the  decision  of  the  revising  barrister 
was  wrong  on  both  points. 
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Keating,  J. — I  also  am  sorzy  that  I  am  not 
able  to  deliver  a  written  judgment.  I  need  not 
pronounce  a  detailed  opinion  on  all  the  points  in 
this  case,  because  I  agree  substantially  with  what 
has  been  said  by  my  brother  Denman,  but  there 
are  one  or  two  points  to  which  I  will  especially 
refer.  I  regret  tiie  present  state  of  affairs  because 
the  court  will,  though  differently  constituted,  be 
equally  divided,  as  it  was  in  Thomson  v.  Ward  (uH 
9up,),  and  no  satisfactory  decision  is  therefore 
given  to  bind  all  similar  future  cases.  I 
will  look  at  the  question  of  the  franchise 
historically,  and  I  nnd  that  before  1867  the 
franchise  could  not  be  obtained  except  by 
the  occupation  of  a  whole  house.  What  constituted 
a  whole  house  was  frequently  disputed,  and  the 
difficulty  which  arose  with  reference  to  this  gave 
rise  to  the  doctrine  of  structural  severance,  one  of 
the  most  unsatisfactory  doctrines,  in  my  opinion, 
ever  laid  down  in  a  court  of  law.  Anyone  who 
doubts  this  should  see  the  judgment  of  £rle,  C.J. 
in  Cook  V.  Humher  (uhi  sup.).  He  thought  he  had 
dealt  with  everything,  and  delivered  a  most  careful 
and  exhaustive  judgment,  and  anyone  might  then 
think  the  question  settled.  Yet  let  him  look  at 
Heiirette  v.  Booth  (uhi  sup.),  and  if  he  can  reconcile 
the  two  decisions  he  is  more  acute  than  I  am. 
Then  came  the  1867  Act.  It  intended  to  give  the 
franchise  to  persons  who  occupied  something 
different  from  a  whole  house,  and  thus  was  wider 
and  more  in  favour  of  the  franchise  than  the  old 
Act.  Now  I  agree  that  words  are  to  be  taken  in 
their  natural  sense,  and  so  if  the  Legislature  say 
that  the  franchise  may  be  acquired  by  the  occupa- 
tion of  part  of  a  house,  they  meant  something 
different  from  the  whole  house.  This  seems  to  me 
to  be  so;  but  I  say  it  with  diffidence,  because 
Willes,  J.  in  Thompson  v.  Ward  {uhi  supJ)  said 
differently.  How,  then,  is  a  man  to  acquire  the 
franchise  in  respect  of  a  house  or  part  of  a 
house?  What  are  the  conditions  precedent? 
It  is  to  be  separately  occupied  and  separately 
rated  for  a  certain  time.  It  was  contended 
that  a  man  cannot  separately  occupy  a  part  of  a 
hoa^  if  there  is  a  common  staircase  and  passage, 
but  it  must  have  been  known  to  the  Legislature 
that  there  were  such  things ;  houses  so  arranged 
are  common,  and  I  see  no  difficulty  in  saying  that 
a  man  occupies  separately,  because  he  walks  up 
and  down  the  same  staircase  as  other  inhabitants 
of  parts  of  the  house.  Does  the  use  of  the  stair- 
case interfere  with  the  separate  occupation  of  his 
part  of  the  house,  occupied  as  the  separate  dwel- 
ling? I  think  not;  but  if  it  be  necessary  that 
there  should  not  be  this  common  use  of  a  stair- 
case, what  becomes  of  the  franchise?  In  the 
existing  state  of  things  all  houses  let  out  in  parts 
have  a  common  staircase,  and  the  Legislature, 
with  a  full  knowledge  of  this  fact,  cannot  have 
intended  to  make  that  a  disqualification.  But  the 
next  requirement  is  that  he  must  be  separately 
rated.  This  parish  was  not  under  the  Small 
Tenements  Act,  yet  most  of  England  at  that  time 
waa ;  and  as  I  read  Stamper  v.  The  Overseers  of 
Sunderland  {uhi  sup.),  it  comes  to  this,  that  no 
man  can  be  separately  rated  in  respect  of  part  of 
a  house  wherever  at  the  passing  of  the  Act  of 
1867  the  Small  Tenements  Act  prevailed ;  if  so, 
what  becomes  of  the  franchise  ?  It  would  in  effect 
he  the  result  that  very  few  could  avail  themselves 
of  the  fhtnchise.  I  agree  with  my  brother  Denman 
as  to  dwelling-houses  in  his  jadf^ment  on  this  point, 
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and  I  do  not  think  that  sect.  61  is  to  be  read  into  the 
sub-sect.  2  of  sect.  3.  The  Legislature  intended 
to  invest  the  house  with  a  particular  quality,  and 
the  object  sought  was  this,  viz.,  that  a  house  which 
had  tne  occupier  separately  rated  could  confer  the 
franchise,  and  one  m  which  the  occupier  was  not 
separately  rated  could  not.  I  must  say  that  it  is 
part  of  my  canon  of  construction  that  if  words  are 
susceptible  of  a  reasonable  and  also  of  an  unreason- 
able construction,  the  reasonable  prevails.  I  see 
no  objection  in  holding  that  the  Legislature 
intended  that  he  is  to  be  rated  in  respect  of  that 
separate  occupation,  only  as  the  construction  would 
involve  a  new  kind  of  rating,  viz.,  that  of  a  house, 
I  agree  with  my  brother  Denman  again  in  his  view 
of  this  question.  As  to  Stamper  v.  The  Overseers  of 
Sunderland  (uhi  sup.),  I  agree  generally  with  the 
observations  made  by  my  brother  Brett,  that  the 
court  should  respect  decisions  of  itself  and  of  other 
courts ;  but  I  do  not  know  of  any  such  positive 
rule  which  prevents  the  court  from  examining  a 
previous  decision,  so  that  the  examination  oe 
done  carefully  and  the  decision  not  departed 
from  except  on  the  strongest  grounds.  We 
need  not  here  pronounce  an  opinion  on  that  case, 
but  I  may  say,  as  it  is  the  fact,  that  Stamper  v. 
The  Overseer's  of  Sunderla/nd  (uhi  sup.)  has  excited 
considerable  observation,  and  it  will  be  found  dis- 
cussed fully  in  Mr.  Davis's  book.  If  Stam/^ter  v. 
Tlie  Overseers  of  Sunderland  be  examined  it  may 
be  a  question  whether  this  court  having  exclusive 
jurisdiction  in  registration  cases  is  bound  in  the 
same  way  as  in  other  matters  by  a  judgment  not 
arising  strictly  under  the  Registration  Acts.  I 
understand  that  no  question  was  made  before  the 
revising  barrister  about  the  non-payment  of  rates, 
and  so  it  was,  I  think,  unnecessary  for  him  to 
have  stated  anything  more  in  the  case  than  he  has 
done.  In  my  opinion  it  is  properly  stated,  for  he 
might  with  perfect  reason  take  into  consideration 
the  fact  of  the  division  of  this  court  in  the  previous 
case.  I  adhere  then  to  the  opinion  I  expressed  in 
my  jud^ent  in  Thom/pson  v.  Ward  (uhi  sup.)  so 
far  as  it  is  applicable  to  this  case,  and  in  the  other 

g)ints  I  agree  with  the  judgment  of  my  brother 
enman. 

D£XMAN,  J. — With  reference  to  Stamper  v.  Tlie 
Overseers  of  Sunderland  (uhi  sup.)  1  put  my  judg- 
ment on  other  grounds,  but  still  I  wish  to  add 
that  I  think  it  does  not  apply  here. 

HoNYMAN,  J. — I  wish  to  say  also  that  on  the 
points  which  my  brother  Brett  has  touched  on, 
and  I  have  not  mentioned,  it  must  not  be  inferred 
from  my  silence  that  I  differ  from  his  view  of 
them. 

The  Court  being  equally  divided  the  decision  of 
the  revising  barrister  stood. 

Attorney  for  the  appellant,  Philhrich. 

Attorneys  for  the  respondent,  Coode,  Kingdon, 
and  Cotton,  for  Floud,  Exeter. 


April  2  and,  5, 1874. 
Benjamin  v.  Storr  and  another. 

Action  for  nuisance — What  plaintiff  must  prove — 
Excessive  user  of  highway  hy  neighbouring 
auctioneer  with  vans  and  horses — OhstrucHon  of 
light  and  air  hy  vans  —  Offensive  smell  from 
horses — Admissibility  of  evidence  of  smelly  \«aWt^ 
not  laid  eo  nomine. 

In  all  actions  /or  damage  armng  jrom  a  •^>>XA\^ 
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nuisance  the  plaintiff  must  prove  a  damage  ai 
once  particular,  direct,  and  substantial. 
The  plaintiff  kept  a  coffee-house,  and  the  defendants 
carried  on  the  business  of  auctioneers  in  a  narrow 
street  near  Covent-garaen  Market.    One  of  two 
entrances  to  the  defendants'  premises  was  situaie 
in  such  street,  and  was  distant  six  feet  from  the 
plaintiff's  coffee-house.     The  defendants,  in  the 
exercise  of  their  business,  dail/y  brought  to  and 
for  some  time  kept  standing  in  the  street,  horses 
and  vans  close  to  (he  doors  of  the  vlaintiff.     The 
vans  obstructed  the  light  and  air  of  the  plavntiff*s 
coffee-house,  causing  him  to  bvi/m  gas  daily,  and 
the  horses  caused  offensive  smells,  by  reason  of 
which  the  plaintiff  lost  some  of  his  customers. 
Held,  evidence  to  go  the  jury  of  particular,  direct, 
and    substaniiai  damage    to  t/ie  plaintiff  from 
excessive  user  of  the  htahway,  and  a  rule  to  set 
aside  a  verdict  for  the  plaintiff  discharged. 
The    declaration  stated  that  the  coffee-house  was 
rendered  **  unheaUhy  and  incomm>odious,  as  weU 
as  a  house  of  business  as  a  dwelling-house." 
Held,  that  evidence  of  the  smell  from  the  horses  was 
€idmissible  under  such  decUuraiion,  although  the 
letter  of  complaint  from  the  plaintiffs  attorney  five 
days  before  writ  contained  no  mention  of  it. 
The  declaration  stated  "That  before  and  at  the 
time  of  the  happening  of  the  grievances  herein- 
after mentioned  tnere  was,  and  still  of  right  oueht 
to  be,  a  certain  public  highway,  known  and  called 
Bose-street,  aod  that  the  plaintiff,  before  and  at  the 
time  of  the  happening  of  the  grievances  herein- 
after mentioned,  was  possessed  of  a  certain  coffee- 
house and  premises  abatting  and  onenin^  into  the 
said  highway,  and  carried  on  in  tne  said  coffee- 
house the  business  and  trade  of  a  coffee-house 
keeper  ;  yet  the  defendants,  well  knowing  the  pre- 
mises, but  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff  in  his  said  trade 
as  a  coffee-house  keeper,  from  time  to  time  kept 
and  continued  to  keep  divers  and  an  unnecessary 
number  of  carts,  vans,  waggons,  and  horses  stand- 
ing in  the  said  highway  for  an  unreasonable  and 
unnecessary  length  of  time,  and  in  such  a  position 
as  unreasonably  and  unnecessarily  to  obstruct  the 
said  highway   and  the  light    and   air   entering 
through  the  windows  and  doors  of  the  said  coffee- 
house of  the  plaintiff  and  the  access  to  the  said 
coffee-house,  whereby  the  plaintiff  was  and  is  pre- 
vented from  carrying  on  his  said  trade  in  so  large 
and  beneficial  a  manner  as  he  otherwise  might  and 
would  have  done,  and  lost  and  has  been  deprived 
of  divers  great  gains  and  profits  which  might  and 
otherwise  would  have  accrued  to  him  from  carry- 
ing on  his  said  business,  whereby  also  the  said 
coffee-house  and  premises  have  been  rendered  un- 
healthy and  incommodious,  as  well  as  a  house  of 
business  as  a  dwelling-bouse."    The  plaintiff  also 
claimed  a  writ  of  injunction  to  restrain  the  defen- 
dants from  a  continuance  and  repetition  of  the 
injuries  above  complained  of,  and  the  committal  of 
other  injuries  of  a  like  kind.    The  only  plea  was 
— Not  Uuilty.    Issue  thereon. 

The  cause  was  tried  before  Honyman,  J.  and  a 
common  jury,  at  the  Middlesex  sittings  in 
Trinity  Term,  1873,  and  the  following  appei^ed  to 
be  the  facts : — 

The  plaintiffs  coffee-bouse  was  in  Bose-street, 

Covent-garden,  a  narrow  street  which  connects 

Hart-street  with  Gkurrick-street,  and  the  defendants 

were  aaotioDeen,  oarrjing  on  a  large  business  in 

J^i'ng'  and  Sort  etreeta,  CSvent-garden,  under  the 


firm  of  "Debenham,  Storr,  and  Sons."  The 
plaintiff^s  premises  adjoin  those  of  the  defendant, 
one  of  the  two  entrances  to  the  defendants'  auction 
rooms  being  situate  in  Bose-street,  at  a  distance 
of  about  six  feet  from  the  plaintiff's  coffee-houset 
and  the  other  in  Hart-street,  which  is  a  broader 
street  than  Bose-street.  The  defendants  had 
occupied  theirpremises  for  more  than  thirty  years. 

The  plaintiff  had  occupied  the  premises  inKose- 
street,  for  which  he  paid  a  rent  of  352.  a  year,  since 
1870,  when  he  bougnt  an  unexpired  term  of  twelve 
years  for  150L  When  he  first  came  there  the  defen- 
dants did  not  use  the  street  so  much  as  they  after- 
wards did.    The  roadway  of  Bose-street  is  abiout  8ft. 
wide,  and  allows  room  for  only  one  cart  at  a  time. 
Vans  of  the  defendants,  about  ten  feet  high,  in 
the  course  of  loading,  unloading,  and  reloading, 
stopped  many  times  a  day  close  to  the  doors, 
and  darkened  the  windows  of  the  plaintiff*s  coffee- 
house, compelling  him  to  bum  gas  nearly  all  day. 
The  smell  from  the  horses  was  very  disagreeable, 
and  one  of  the  witnesses  said  "  that  he  could 
stand  it  no  longer."    The  receipts  of  the  plainti 
had  fallen  off  since  he  first  came  to  the  premises,  ^ 
but  he  admitted  that  he  kept  no  books.    Th 
watering-cart  had  been  delayed  for  as  much 
half  an  hour  at  a  time  by  the  vans,  and  scaveng 
had  been  prevented  from  sweeping  the  street. 
Customers  of  the  plaintiff  deposea  to  the  offensive^ 
ness  of  the  smell,  and  one  or  two  of  them 
left  off  frequenting  the  coffee-house  from  that; 
reason.    A  police  constable  had  seen  the  vans 
standing  in  front  of  the  plaintiff's  shop  all 
but  the  men  in  charge  had  never  refhsea  to  mov»^ 
when  required.    It  was  undisputed  that  the  busiM^ 
ness   of  the  defendants  had  recently  much  in 
creased,  and  that  Bose-street  was  ordmarily  darf 
The  writ  was  issued  on  the  24th  April,  but  a 
written  five  days  before  by  the  plaintiff's  attome^^ 
to  the  defendant,  referred  only  to  the  obstructio] 
and  made  no  complaint  of  the  smell.    It  was  ooi 
tended  for  the  defendants  (amongst  other  thini 
that  their  user  of  Bose-street  had  been  no  mo: 
than  a  reasonable  user  of  a  highway  for  the  pni 
poses  of  their  business,  and  that,  even  if  it,* 
oeen  unreasonable,  the  plaintiff  had  a  rem< 
before  a  msj^strate. 

In  summing  up  the  learned  judge  told  the  joxT* 
(to  whom  he  read  the  declaration  at  length)  th«^ 
in  his  opinion  evidence  as  to  the  smell  was  in- 
admissible, but  that  he  had  received  it  becanae  he 
thought  it  safer,  where  evidence  was  tendered  aod 
objected  to,  that  the  evidence  should  be  reoeivad 
than  rejected.  He  also  remarked  that  eveiythiiig 
depended  on  the  extent,  the  locality,  and  the  dora- 
tion  of  the  nuisance;  that  in  his  opinion  ibib 
plaintiff  had  no  remedy  before  a  magistrate ;  and, 
telling  the  jury  that  no  length  of  time  would 
legaUse  a  nuisance,  directed  them  to  fijid  for  the 
plaintiff  if  they  thought  there  "  had  becm  an  ezcee* 
sive  user  and  obstruction  of  the  highway,  and  thai 
loss  had  accrued  to  the  plaintiff  in  consequence  of 
that  obstruction  and  mconvenience.  The  jnxj 
found  for  the  plaintiff,  damages  751.,  whercmpcm 
the  learned  judge  reserved  leave  to  the  defendants 
to  move  on  the  question  of  the  damage  being 
sufficient  to  support  the  action,  but  reftu^d  Ie«?e 
on  the  ground  of  mis-reception  of  evidcoioe  as  to 
the  smdl,  and  gp^anted  stay  of  execution.  A  nle 
was  afterwards  obtained  to  set  aside  tlusTevdiel 
and  enter  a  nonsuit  instead  thereof,  pomnaiil  to' 
leave  reserved,  on  the  ground  that  the  pbunftiff  iUL 
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not  give  snffioient  eridenoe  of  damage  to  bimself 
to  mamtain  the  action ;  or  for  a  new  trial,  on  the 
grouDda  (1)  that  improper  evidence  was  admitted 
sgainat  the  defendants  at  the  trial,  and  (2)  that 
^e  verdict  was  against  the  weight  of  evidence. 

BoUmd  WiUiams,  for  the  plaintiff,  now  showed 
caose. — ^An  action  lies  where  one  person  damages 
mnother  by  an  nnneoessary  and  unreasonable  use 
of  a  pablio  highway;  and  if  an  obstrnction  of  the 
liighway  prevents  access  to  a  person's  shop,  he  may 
maintain  an  action  for  the  damage  thereby  done 
to  his  trade.    So  it  is  laid  down  in  Bullen  and 
Xieake's  Precedents  of  Pleading,  p.  324,  citing  WiUcea 
'V.  Hungerford  Market  Company  (2  Bing.  N.  C.  281 ; 
2  Scott,  446).      It  is  true  that  WiUcea' a  case  was 
overroled  by  Bicket  v.  MetropolUan  Bailwanf  Oom- 
winy  (Law  Bep.  2  H.  L.  175;  16  L.  T.  Rep.  N.  S. 
542),  but  it  was  overmled  on  one  point  only,  on 
the  damage  to  goodwill,  and   its  general  effect 
remains  the  same.      The  effect  of  Bicket'a  case 
on  Wilkea'a  case  may  be  gathered  from  the  jndcr- 
ment  of  Willes,  J.,  in  Becket  v.  Midland  BaU- 
way  Company  (37  L.  J.  11,  C.  P. ;    17  L.  T.  Rep. 
N.    S.    499),    in    which    case    he    said    "  There 
are    two   nncontested    requisites    to    entitle    a 
claimant  to  compensation;  one  is,  that  he  must 
have  sustained  oamage;    the  next  is,  that  that 
damage  should  be  such  that  he  could  have  re- 
covered in  respect  of  it  in  an  action  for  damage 
caused    by   an    actionable    wrong,   but    for   the 
statute    which    has    authorised     the    company 
to   take  the    course    which  brought  about  that 
damage."    And  he  lays  these  propositions  down 
as  now  undisputed,  "  notwithstanding  some  obser- 
vations of  the  verv  able  and  learned  lords  in  the 
Pickled  Egg  case '  (Bicket'a  case,  ubi  aup.y*  seeming 
to  throw  doubt  upon  the  latter  of  them."    Ajid  he 
proceeds  xo  cite  from  Com.  Dig.,  "Action  upon 
the    case,"    the  rule  that  in  all  cases  where  a 
man  has  a  temporal  loss  by  the  wrong  of  another, 
he  may  have  an  action  upon  the  case  to  be  repaired 
in  damages ;  with  this  illustration :  "  If  A  has  a 
oollierv,  and  B.   stops  up  the  highway  near  it, 
whereby  nothing  can  pass  to  his  colliery,  an  action 
upon  the  case  lies,  for  he  ought  to  be  remedied  in 
particular,   though   it   was  a  highway  for   all," 
adding  that,  no  doubt  Comyn,  C.  B.,  was  thinking 
of  Ive8<m  V.  Moore  (2  Ld.  Raym.  486 ;  1  Salk.  15). 
[Brbtt,  J., — ^There  is  nothing  in  its  nature  per- 
manent in  this  obstruction.       In  the  illustration 
cited  B.  may  have  put  a  gate  across  the  road. 
Dbhxan ,  J. — What  were  the  facts  in  Iveaon  v.  Moore 
iuhi  tup.)  P]    They  are  best  stated  in  1  Lord  Ray- 
mond  at   p.  488,  from  which  report  Willes,  J., 
appears  to  have  taken  his  judgment  in  BxckeVa 
oaae.     [Brett,  J. — ^That  judgment  reads  like  a 
Careful  and  elaborate  argument  to  save  Iveaon  v. 
Moore  (ubi  aup,)  from  being  overruled    by  the 
fioase  of  Lords.]   BickeCa  case  has  not  been 'much 
%cted  on,  and  it  is  submitted  that  McCarthy  v. 
Metropolitan  Board  of  Worka  (L.  Rep.  7  C.  P.  508 ; 
26  L.  T.  Rep.  N.  S.  772)  is  better  law.     [Bbett, 
J. — ^Is  not  the  ouestion  here  whether  this  case 
ia  to  be  govemea  by  Becket  v.  Midland  Bailway 
Campanv  (ubi  aup.)  or  Caledonian  Bailway  Com» 

Cy  V.  Ogthne  (2  Mac.  229)  P]  The  questions  will 
first,  was  the  cause  a  sort  of  cause,  and, 
seoondlv,  was  the  result  a  sort  of  result,  as  to 
oaiue  actionable  damage  to  the  plaintiff;  and  the 
oonstant  standing  of  tne  vans  and  horses  before 
tlie  plaintiff's  very  doors,  coupled  with  the  ob- 
itmotkni  to  light  and  ur  and  the  offensive  smell, 


is  a  state  of  things  which  satisfies  both  those 
conditions.  The  obstruction  to  light  and  air 
was  a  substantial  one,  and  caused  the  plaintiff  to 
consume  more  gas  than  he  otherwise  would.  If 
the  .defendant  does  unreasonably  that  which  causes 
damage,  a  cause  of  action  arises  ipao  facto : 
(Tippvng  v.  St.  Helen* a  Smelting  Company,  11 
H.  of  L.  Gas.  642.)  The  smell  is  included  by 
the  terms  of  this  declaration;  it  comes  in  under  the 
word  "  unhealthy."  [Denkan,  J. — ^A  smell  is  not 
necessarily  unhealthy.]  It  also  comes  in  under 
the  word  "  incommodious." 

/.  B.  Torr,  Q.O.  (J,  F.  Torr  with  him),  for  the 
defendants,  supported  the  rule. — It  has  been  said 
more  than  once  that  the  cases  cited  on  the  other 
side  have  already  gone  too  far.  The  careful 
reaume  of  the  cases  by  Erie,  O.J.,  in  Bickefa 
case  comes  to  this.  In  Iveaon  v.  Moore  (ubi  aup,), 
a  private  way  was  stopped  up.  In  Hart  v.  Baaaet 
(T.  Jones,  156)  the  plaintiff,  a  farmer  of  tithes,  was 
prevented  by  the  defendant's  obstruction  from 
taking  them  home.  There  must  be  actual  palpable 
pecuniary  damage  done  to  a  man.  A  mere  loss  of 
trade,  or  a  mere  discomfort,  is  not  enough.  [Brett, 
J. — Is  not  the  loss  of  trade  the  greatest  a  man  can 
suffer  P]  If  there  be  a  special  loss,  such  as  the 
diminution  of  100  particular  tons  of  coal  to  50 
particular  tons,  that  might  be  actionable ;  other* 
wise  the  damage  would  be  too  remote.  [Denman,  J., 
— Except  the  compensation  cases  under  the  Lands 
Glauses  Act,  what  authority  is  there  for  that?] 
In  Htibert  v.  Qrovea  (1  Esp.  148),  the  head  note 
is  "for  an  obstruction  to  a  public  highwav, 
which  is  a  public  nuisance,  though  such  should 
obstruct  the  party's  business,  an  action  on  the  case 
cannot  be  maintained ;  the  only  remedy  is  b^  in- 
dictment." And  to  the  same  effect  is  Winter* 
bottom  V.  Lord  Derby  (L.  Rep.  2  Ex.  316 ;  36  L.  J. 
194,  Ex ;  16  L.  T.  Rep.  N.  S.  771),  where  the  plain- 
tiff had  to  take  a  less  direct  road  in  consequence 
of  the  obstruction.  [Bbiwak,  J. — I  remember 
citing  Winterbotham'a  case  before  Willes,  J.,  on  one 
occasion,  and  I  think  he  expressed  disapproval  of 
it.  I  had  cited  it  as  a  strong  case  for  tne  defen- 
dants, and  he  did  not  express  unqualified  approval 
of  it  as  reported.]  The  plaintiff  must  suffer  more 
than  the  rest  of  the  public.  [Bkett,  J. — He  has 
so  suffered  in  having  to  bum  gas.]  The  proper 
test  is  that  applied  m  the  recent  case  of  The  City 
of  London  Brewery  v.  Tenant  (L.  Rep.  9  Gh.  App. 
212 ;  29  L.  T.  Rep.  N.  S.  755) ;  has  there  been  a  sub- 
stantial diminution  of  the  enjoyment  of  the  plain- 
tiff^s  house  P  [Denman,  J. — If  the  court  had  begun 
with  the  finding  of  a  jury  in  that  case,  the 
decision  might  have  been  different.]  Wilkea* 
caae  (ubi  aup,)  is  overruled  by  Bickefa  case  (ubi 
aup,).  See  the  judgment  of  Willes,  J.,  in  BeckeCa 
ca^e  {ubi  awp,),  [Denman,  J. — ^The  substance  of 
the  plaintiff's  case  is  that  the  defendant  used  this 
highway  as  a  stable  at  the  point  opposite  to  the 
plaintiff's  house.]  In  no  previous  case  has  a  small 
trader  complained  of  a  large  trader  in  the  same 
street.  The  business  of  the  defendant  could  not 
go  on  without  his  doing  as  he  does.  It  is  for  the 
benefit  of  the  public  that  this  business  should  be 
carried  on  as  it  is.  The  defendant  is  charged  with 
the  care  of  many  valuable  goods,  which  it  requires 
time  to  unload.  Secondly,  the  smell  was  not  suffi- 
ciently laid  in  this  declaration ;  "  incommodious  " 
does  not  mean  uncomfortable.  There  was  no 
notice  that  the  smell  was  complained  of,  and 
the  lawyer's  letter^  ^v^  tej^  "VkVst^  ^^  ^wr^»^ 
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contained  no  mention  of  it,  so  that  the  defen- 
dants came  to  trial  quite  unprepared  to  rebut  the 
evidence  which  was  given  on  that  head.  They  also 
cited 

Olover  v.  North  Staffordshire  Railtoay  Company.  16 

Q.  B.  912  ;  20  L.  J.  876  Q.  B. ; 
B.  v.  Bristol  Dock  Company,  12  East,  428 ; 
Senior  v.  MetropoUta/n  Ra%lwa/y  Company,  2  H.  A  C. 

258;  32L.J.225EX.; 
Cameron  v.  Charing  Cross  Railway  Company,  16 
C.  B.,  N.  S.  447;  82  L.  J.  313,  C.  P. 

Brett,  J. — In  this  case  the  plaintiff  has  sued 
the  defendant  for  iniury  arismg  from  alleged 
wrongful  acts  of  the  defendant,  which  acts  con- 
sist in  the  defendant  making  an  unreasonable  use 
to  an  unreasonable  extent  of  a  public  highway,  so 
as  to  create  a  nuisanoe  to  that  highway.  Ihat 
alone  would  not  be  enough  to  support  the  plain- 
tiff's action.  But  the  plaintiff  goes  on  to  say  that 
these  wrongful  acts  caused  a  damage  personal  to 
.  him,  the  plaintiff.  We  have  first  to  consider  the 
question  whether  it  is  necessary  for  the  plaintiff 
to  show  more  than  personal  injury — whether  it  is 
necessary  for  him  to  show  an  injury  to  his  pro- 
perty. Upon  this  point  various  cases  decided 
under  the  Lands  Clauses  Consolidation  Act  1845, 
8  &  9  Yict.  c.  18,  B.  68,  are  cited.  It  is  not,  I 
understand,  seriously  contended  that  it  is  neces- 
sary for  the  plaintiff  to  show  damage  to  his  house. 
The  decisions  under  the  Lauds  Clauses  Act  go  to 
that  extent  because  of  the  words  used  in  that  Act, 
and  these  decide,  no  doubt,  that  injury  to  trade 
merely  is  not  sufficient.  But  I  think  that  these 
cases  do  not  affect  the  question.  By  the  common 
law  of  England,  and  quite  apart  from  the  Lands 
Clauses  Act,  if  a  person  create  a  nuisance  he 
becomes  liable  to  indictment;  and  if  in  creating  that 
nuisance  heinjures  a  particular  individual  more  than 
he  injures  the  public  in  general,  he  is  further  liable 
to  an  action  at  the  suit  of  that  particular  individual. 
But  the  cases  cited  show,  that  in  order  to  maintain 
such  an  action  that  individual  must  show  three 
things.  First,  the  injury  must  be  a  particular 
injury,  that  is,  an  injury  to  the  plaintiff  himself. 
It  is  not  enough  to  show  that  he  suffers  by  the 
alleged  nuisance  as  much  as  anyone  else.  Hubert 
V.  Graves  (uhi  9up.)  shows  that.  The  plaintiff 
was  a  coal  and  timber  merchant,  and  the 
defendant  had  obstructed  a  public  highwav  by 
laving  on  it  several  cartloads  of  soil  and  ruboish, 
whereby  the  plaintiff  was  forced  to  carry  his 
timber  by  a  more  circuitous  route ;  but  the  court 
held  that  the  action  did  not  lie  because  he  could 
not  show  that  he  had  sustained  a  special  injury. 
Wintei'hotham  v.  Lord  Derby  (ubisup,)  is  to  the  same 
effect,  and  was  decided  on  the  same  ground.  The 
injury  must  be  different  from  that  which  is  the 
•  natural  result  of  the  nuisance  to  the  public. 
Secondly,  the  injury  must  be  direct,  and  not 
merely  consequential.  Where  one  of  many  ways  is 
obstructed,  and  the  others  are  unobstructed,  the 
having  to  go  round  by  the  unobstructed  ways  is  a 
consequental,  not  a  direct  injury,  and  such  an 
injury  would  not  give  a  right  of  action.  Thirdly, 
the  injury  must  be  substantial,  not  merely 
momentanr  or  evanescent.  The  three  rules  then 
are,  that  the  injury  must  be  particular,  direct,  and 
substantial.  Does  the  plaintiff  bring  himself 
within  these  three  rules  P  I  am  of  opinion 
that  he  does.  If  the  Verdict  be  correct,  the  plaintiff 
has  given  evidence  that,  by  too  long  user  of  the 
highway  by  thb  defendant,  the  light  and  air  have 
Aee/2  excluded  from  the  plaintiff's  particular  sJ^p 


for  an  unreasonable  time,  with  the  result  of  com* 
pelling  the  plaintiff  to  go  to  a  considerable  expense 
m  burning  gas  at  a  time  when  he  woola  not 
otherwise  have  burnt  it.  That  is  a  partica]ar»^ 
direct,  and  substantial  injury  to  the  plaintiff. 
I  think,  therefore,  that  as  to  the  nonsuit,  assum- 
ing the  evidence  to  have  been  properly  admitted, 
this  rule  ought  to  be  discharg^.  On  the  other 
point  as  to  misreception  of  evidence,  I  entertain 
greater  doubt.  But  it  seems  to  me  that  Hony- 
man,  J.,  must  have  thought  that  there  had  been 
a  substantial  unfairness  on  the  part  of  the  plaintiff 
in  not  complaining  of  the  smells  in  the  first  in- 
stance, otherwise  he  woi;ild  have  amended  the 
declaration.  If,  therefore,  the  declaration  be  in- 
formal, we  ought  to  construe  it  strictly  against  the 
plaintiff,  after  such  an  intimation  of  opinion  from 
the  learned  judge  who  presided  at  the  trial.  Now 
is  the  declaration  formal  P  The  declaration  savs 
that  the  defendant  obstructed  the  highway  by 
keeping  his  horses  and  vans  there  an  unreason- 
able time.  If  it  had  stopped  there,  it  would  have 
alleged  no  cause  of  action,  but  only  an  indictable 
offence.  Then  it  goes  on  to  say  that  the  plaintiff 
has  suffered  in  his  trade,  and  has  lost  divers 
gains  and  profits,  &c.,  which  latter  words,  to- 
gether with  those  which  had  previouslv  stated 
the  indictable  offence,  state  a  cause  of  action. 
We  have  then  the  words  "unhealthy"  and 
"  incommodious."  The  word  "  unhealthy  "  would 
not  cover  a  smell ;  but  I  think  that  the  word 
'*  incommodious  "  would.  We  are  not  to  construe 
declarations  according  to  the  strict  grammatical 
rules  of  construction.  It  is  sufficient  that  the 
phraseologv,  although  it  should  not  strictly  mean, 
should  let  in,  the  injury  arising  from  smells.  The 
evidence,  therefore,  as  to  the  smell  was  properly 
admitted,  and  the  rule  must  be  dischargea  on  that 
ground  also.  As  to  the  point  that  the  verdict  was 
against  the  weight  of  evidence,  the  evidence  may 
be  suspicious,  but  we  must  act  on  the  invariable 
rule  that  the  verdict  of  the  jury  ought  not  to  be 
overruled  unless  it  be  so  unreasonable  that  it 
cannot  be  supported. 

DsNMAN,  J. — I  am  of  the  same  opinion.  I 
aeree  that  in  order  to  maintain  his  action  the 
pmin tiff  must  give  evidence  of  an  iniurv  particu- 
lar, direct,  and  substantial,  and  I  think  tnat  he  has 
given  evidence  of  such  injury.  In  order  to  be 
direct,  the  injuries  need  not  flow  through  only  two 
or  three  stages.  If  it  had  the  ultimate  effect  of 
causing  a  daily  consumption  of  gas,  that  is 
enough.  The  oaily  consumption  of  gas  was  also 
enough  to  separate  the  injury  to  the  plaintiff  from 
the  injury  to  the  rest  of  the  public,  and  it  was  also 
a  substantial,  appreciable  injury,  and  such  as 
could  be  put  in  money.  On  the  point  of  misre- 
reception  of  evidence,  I  also  doubt  whether  the 
evidence  was  legally  admitted,  but  on  the  whole  I 
think  that  that  part  of  the  declaration  which  says 
that  the  dwelling-house  was  rendered  incommo- 
dious, when  taken  together  with  the  circum- 
stances previously  set  forth,  states  an  inconveni- 
ence arising  from  smell  in  sufficient  terms  to 
enable  a  jury  to  say,  exercising  their  judgment  on 
what  was  likely  to  happen  under  the  circumstances 
so  stated,  whether  the  offensive  smell  was  a  sub- 
stantial interference  with  the  commodiousness  of 
the  plaintiff^s  premises  or  not.  As  to  the  verdict 
being  agaiust  evidence,  I  cannot  say  affirmatively 
that  the  verdict  was  wron^,  so  that  I  think  we 
ought  to  support  it ;  and  a  jury  of  London  trades- 


MAGISTRATES'   CASES. 


21 


Sx.Gh.] 


Mabchaht  v.  The  Lse  Conseryanct  Boabd. 


[Ex,  Ch. 


men  are  much  more  competent  to  judge  of  such  a 
matter  as  this  than  we  are. 

Bide  discharged. 

Attorney  for  the  plaintiff,  0,  H,  Lind, 
Attorneys  for   the  defendants,    StUeman   and 
NecUe. 


Reported  hj  Johv  Sbobtt,  Esq.,  Barrister-ftt-Law. 

ScUurday,  Feb.  7, 1874. 
(Before  Keating,  Qboye,  Quain,  Abchibald,  and 

HONTMAN,  J  J.) 

Ma&chant  V,  The  Lee  Coksebvancy  Board. 

EBROR  FBOM  THE   EXCHEQUEB. 

Corpora4ion — Trustees  of  a  public  nomgaium — 
Grant  of  pension,  by  resolution  not  under  seal,  to 
reiiring  derk — Power  to  vary  or  reduce  pen* 
sion — Lee  Biver  Navigation  Improvement  Act 
1850  (13  ^  14  Vict,  c.  e«j.)»  s.  76— Lea  Conser- 
vaney  Act  1868  (31  4-  32  Vict,  c.  div.). 

The  Lee  Biver  Navigation  Improvement  Act  1850 
(13  ^'  14  Viet,  c,  cix,)  s.  76,  enacts  that  "  it  shall 
be  lawful  for  the  trustees  of  the  navigatf-on  "  (con- 
stituted a  corporate  body  by  Act  of  Parliament), 
**/ram  time  to  tims  to  pay  and  allow  to  amy  officer 
or  servant  of  the  trustees,  whose  services  might, 
from  any  other  cause  than  misconduct,  be  no  lonaer 
required  by  the  trustees,  such  annuity  or  other 
allowance  as,  having  regard  to  length  of  service 
and  all  the  other  circumstances  qf  the  case,  might, 
in  the  judgment  of  the  trustees,  oe  reasonable  ar^ 
proper,^*  and  authorises  them  to  pay  the  same  from 
time  to  time  out  of  moneys  coming  to  their  hands 
by  virtue  of  their  several  special  Acts  oj  Parlio' 
fnent. 

Upon  the  plaintiff* s  resignation  of  his  office  of  their 
derk,  in  Marai  1865,  after  a  service  of  forty  years, 
the  trustees,  by  a  resolution  duly  passed,  but  not 
under  seal,  panted  to  him,  under  the  o&ovd-men- 
tioned  section,  "  a  retiring  pension  of  300L  per 
annum,  free  of  income  tax,*  during  the  remainder 
of  his  life** 

By  the  Lee  Conservancy  Act  1868  (31  ^  32  Vict, 
c,  div,),  the  Lee  Conservancy  Board  (the  defen- 
dants) was  estahlished  and  incor^^orated  in  the 
place  of  the  trustees,  and  all  the  nghts,  property, 
privileges,  interests,  and  obligations  of  tlie  trustees 
were  thereby  transferred  to  and  vested  in  the  de- 
jfendants.  The  plaintiff* s  pension  was  duly  paid 
to  him  by  the  trustees  and  oy  the  defendants  sue 
eessivelyf  down  to  ttie  end  of  1871,  when,  in  con- 
sequence of  the  funds  of  the  trust  falling  off,  the 
defendants^  by  resolution  duly  passed,  but  not 
under  seal,  reduced  the  amount  of  such  pension 
iheneeforth  to  1501.  per  annum. 

In  an  action  by  the  plaintiff  to  recover  the  amount 
of  the  difference  between  300L  and  150{.,  it  was 

SM,  by  me  Court  of  Ej^hequer  Chamber  (Keating, 
Grove,  Quain,  Archibala,  and  Honym^an,  J  J,), 
reversing  the  decision  of  the  court  below  (Kelly, 
0J3»  and  Martin,  B.),  that  the  action  was  not 
maintainable,  on  ihe  ground  that  the  original  gift 
qf  the  pension  was  a  voluntary  bounty  on  the  part 
<^  the  trustees,  and  there  was  nothing  in  the 
naiwre  of  a  grant  or  contra^  binding  upon  them, 
cr  whid  prevented  the  defendants  from  afterwards 
reducing  the  amount  of  such  peneion. 

This  was  an  action  to  reoover  372. 10«.  claimed  by 
the  pW»*aff  an  due  on  acconnt  of  a  retiring  pen- 


sion granted  to  him  by  the  Trustees  of  the  Navi- 
gation of  the  Biver  Lee. 

The  cause  came  on  to  be  tried  before  Martin,  B., 
at  the  Middlesex  Sittings  after  Michaelmas  Term 
1872,  when  a  verdict  was  found  for  the  plaintiff  for 
37{.  lOs,  damages  and  40^.  costs,  subject  to  the 
opinion  of  the  Court  of  Exchequer  upon  the 
following  special  case,  of  which  the  parts  material 
to  this  report  may  be  shortly  stated  as  follows : 

Par.  2.  The  declaration  stated  that,  by  an  Act  of 
13  &  14  Vict.  c.  cix.,  to  alter  and  amend  the  Acts 
relating  to  the  navigation  of  the  river  Lee,  and  to 
enable  the  trustees  further  to  improve  the  naviga* 
tion  and  to  dispose  of  the  surplus  water  and  for 
other  purposes,  it  was  enacted  that  "  it  should  be 
lawful  for  the  trustees,  acting  under  the  provisions 
of  certain  Acts  therein  recitea  and  of  that  Act,  from 
time  to  time  to  pay  and  allow  to  any  officer  or 
servant  of  the  said  trustees,  whose  services  might, 
from  any  other  cause  than  that  of  misconduct,  be 
no  longer  required  by  the  said  trustees,  such 
annuity  or  other  allowance  as,  having  regard  to 
length  of  service  and  all  other  the  circumstances 
of  the  case,  might  in  the  judgment  of  the  said 
trustees  be  reasonable  and  proper ;  and  the  said 
trustees  might  from  time  to  time  pay  and  allow 
such  annuity  or  allowance  out  of  the  moneys  which 
miffht  come  to  their  hands  by  virtue  of  the  powers 
and  provisions  of  the  said  recited  Acts  and  of  that 
Act.  And  the  said  trustees,  at  a  meeting  held  on  the 
16th  March  1865,  and  by  virtue  and  in  exercise  of 
the  powers  given  to  them  by  the  said  Act,  and  of 
all  other  powers,  &o.,  and  naving  regard  to  the 
facts  that  the  plaintiff  had  held  for  forty  years  the 
office  of  clerk  to  the  said  trustees,  and  had  always 
conducted  himself  woU  in  the  said  office ;  and,  being 
incapacitated  by  illness  from  further  discharging 
the  duties  of  the  office,  had  resigned  the  same ; 
and,  having  regard  to  all  the  other  circumstances 
of  the  plaintiff's  case,  by  a  resolution  duly  passed, 
accepted  the  plaintiff's  resignation  of  his  said 
office,  and  granted  to  him  a  retiring  pension  of 
300L  per  annum,  free  of  income  tax,  auriAg  the 
remainder  of  his  life ;  and  at  a  subsequent  meeting 
in  April  1865,  the  said  resolution  was  confirmeo. 
That,  therefore,  the  said  pension  became  and  was 
payable  from  time  to  time  out  of  the  moueys 
coming  to  the  hands  of  the  trustees  by  virtue  of 
the  powers  and  provisions  of  the  said  Act  and  the 
other  Acts  herein  recited,  and  the  same  from  time 
to  time,  as  it  became  due,  was  paid  by  the  said 
trustees  out  of  such  moneys  accordingly,  and  the 
amounts  so  paid  by  the  said  trustees  were  charged 
in  their  annual  accounts  as  moneys  expended  by 
virtue  of  the  said  Act  and  other  Acts,  and  the  said 
accounts  were  duly  received,  settled,  &nd  audited, 
according  to  the  provisions  of  the  Commissioners' 
Clauses  Act  1847,  incoporated  in  the  said  Act,  and  the 
payment  of  the  said  pension  became  and  was,  and 
thenceforth,  until  the  passing  of  the  Lee  Conser- 
vancy Act  1868  (31  &  32  Vict.  c.  cliv.),  continued 
to  be  one  of  the  purposes  for  which  income,  received 
by  the  said  trustees  under  the  said  Acts,  was  by 
law  made  applicable.  That  by  the  said  Lee  Con- 
servancy Act  1868,  a  body  of  conservators  was 
established  and  incorporated  by  the  name  of  "  The 
Lee  Conservancy  Board,"  which  board  were  the 
defendants ;  and  it  was  thereby  enacted  that  the 
navigation,  works,  real  and  personal  property, 
powers,  authorities,  privileges,  exemptions,  rights  of 
action  and  all  other  rights  axid\TL\AT^^^.*i^  dlxXi^^vA. 
trustees  abould  be  traxia^Qirr^XA  wA'^^aXft^Hx^^^^ 
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said  oonserrancy  board,  in  the  same  manner  and  to 
the  same  extent,  and  for  the  same  purposes  and 
subject  to  the  same  obligations  as  the  same  re- 
spectively theretofore  were  held,  used,  occupied, 
and  ezyoyed  by  the  said  trustees;  and  that  the 
tolls  levied  and  income  received  by  the  said  con- 
servancy board  should  be  applied  to  the  purposes 
of  the  said  Act  of  14  &  15  Vict,  and  the  otner  Acts 
therein  recited,  which  said  Acts  are  in  the  said 
Lee  Conservancy  Act  1868,  referred  to  collec- 
tively as  '"The  Lee  Navigation  Improvement 
Acts."  And  by  the  said  Act  of  1868,  it 
was  further  enacted,  that  subject  to  the  provi- 
sions of  the  said  Act,  all  deeds,  conveyances, 
grants,  leases,  sales,  mortgages,  agreements,  con- 
tracts, and  securities  theretofore  executed,  made, 
or  entered  into  by  with  or  in  relation  to  the  said 
trustees,  and  all  obligations  and  liabilities  which, 
but  for  the  said  Act  might  or  would  have  arisen 
in  relation  to  the  said  trustees,  should  be  as  valid 
as  if  the  same  had  been  executed,  Slo.,  by,  with,  or 
in  relation  to  the  said  board.  And  that  on  the  25th 
March  then  last,  and  thenceforth  until  the  com- 
mencement of  this  suit,  there  was  due  to  the 
plaintiff  on  account  of  the  said  pension  372.  lOa. ; 
and  after  the  passing  of  the  said  Lee  Conservancy 
Act  1868,  and  on  the  said  25th  March,  and  thence- 
forth until,  &c.,  mon^s,  tolls,  and  income  to  an 
amount  exceechng  37f.  108.,  and  applicable  to  the 
payment,  had  been  raised  and  received  by  and 
were  in  the  hands  of  the  said  board.  And  all  con- 
ditions, &o,,  had  elapsed  necessary  to  entitle  the 
plaintiff  to  be  paid  by  the  said  board  the  said 
372.  10«.  on  account  of  the  said  pension,  yet  the 
defendants,  the  said  board,  had  not  paid  the  same. 

3.  The  defendants  pleaded,  first,  never  indebted ; 
secondly,  payment  before  action. 

4.  The  aefendants  demurred  also  to  the  declara- 
tion, on  the  ground  that  it  disclosed  no  binding 
contract  on  their  part  to  pay  the  plaintiff  the  said 
pension ;  and  issue  was  joined  on  the  plea  and 
there  was  also  joinder  in  demurrer. 

6  and  7.  By  the  before  mentioned  Lee  Naviga- 
tion Lnprovement  Act  1850  (13  &  14  Yict.  c.  cix.), 
after  reciting  five  several  Acts,  namely,  the  13  Eliz. 
c.  18 ;  the  12  Geo.  2,  c.  32 ;  the  7  Geo.  3,  c.  51 ;  the 
19  Geo.  3,  c.  58 ;  and  the  45  Geo.  3,  c.  69,  for  as- 
certaining, preserving,  and  improving  the  naviga- 
tion of  the  river  Lee,  &c.,  it  was  enacted  by  sect.  3, 
^*  that  the  trustees,  acting  under  the  provisions  of 
the  recited  Act,  and  that  Act  and  their  successors, 
should,  for  the  purposes  of  the  recited  Acts  and 
that  Act,  be  incorporated  by  the  name  of  'The 
Trustees  of  the  Biver  Lee  and  by  that  name  be  a 
body  corporate,  and  have  a  common  seal,  with  per- 
petual succession,  and  have  power  to  purchase  and 
hold,  sell,  demise,  and  dispose  of  lands  for  the 
purposes  of  this  and  the  recited  Acts." 

8  and  9.  By  sect.  7  (The  Commissioners  Clauses 
Act  1847, 10  Yict.  c.  16),  except  sect.  54  and  the 
clauses  with  respect  to  the  qualifications  of  com- 
missioners and  the  appropriation  and  investment 
of  a  sinking  fund,  is  incorporated  in  this  Act ;  and 
by  sect.  71,  the  trustees  were  empowered  to  levy 
the  toll  therein  mentioned. 

10  and  11.  By  sect.  76  it  is  enacted  that  it  should 
be  lawful  for  the  trustees,  "  from  time  to  time,  to 
pay  and  allow  to  any  officer  or  servant  of  the 
trustees  whose  services  might,  from  any  other 
cause  than  that  of  misconmict,  be  no  longer  re- 
paired  by  the  trustees,  such  annuity  or  other 
M//ofrance  as,  having  regard  to  leogth  of  servioe 


and  all  the  other  circumstances  of  the  case,  might, 
in  the  judgment  of  the  trustees,  be  reasonable  and 
proper ;"  and  the  trustees  might,  from  time  to 
time,  pay  and  allow  such  annuity  or  allowance  out 
of  the  moneys  which  might  come  to  their  hands  by 
virtue  of  the  powers  and  provisions  of  the  recited 
Acts  and  that  Act.  Ana  by  sect.  93  the  Act  was 
made  a  Public  Act. 

12.  On  the  Int  Feb.  1865,  the  plaintiff,  who  had 
held  the  office  of  clerk  to  the  trustees,  finding 
himself  incapacitated,  by  reason  of  failing  health, 
from  continuing  his  business  duties,  addressed  a 
letter  to  the  Chairman  of  the  River  Lee  Trust  (the 
Marquis  of  Salisbury),  resigning  his  office,  and 
asking,  "  in  consideration  of  his  lengthened  ser- 
vices, the  favourable  consideration  of  nis  Lordship 
and  the  trustees,  whether,  under  the  circumstances, 
a  retiring  pension  should  not  be  allowed  him;'* 
and,  observing,  that  "the  River  Lee  Act  1850, 
contemplated  such  an  arrangement  as  the  resigna- 
tion or  otherwise  of  the  officers  of  the  trust." 

13.  The  following  are  extracts  from  the  Book  of 
Proceedings  of  the  Trustees  of  the  River  Lee, 
which  book  was  kept  by  the  clerk  under  the  super- 
intendence of  the  trustees : — "  6th  Feb.  1865.    At 
the  general  meeting  of  the  Trustees  of  the  Bive 
Lee,  holden  on  Monday,  the  6th  Feb.  1865 :  pre- 
sent, the   Marquis    of    Salisbury,   K.  G.,  in    th 
chair,  &c.    ...    a   letter  .from  the  clerk, 
the  1st  Feb.  1865,  addressed  to  the  chairman  an 
trustees,  resigning  his  office  in  consequence  of  ill— 
health,  was  read,  and  the  acceptance  of  the  resign 
nation  deferred  until  the  next  meeting  of  the  trust 
.  .  .  The  deputy-chairman  gave  notice  that  at  th( 
next  meeting  he  should  propose  that  the  clerk'i 
resignation  be  accepted,  and  that  he  be  allowed  ai 
annuity,  as  a  retiring  pension,  of  300i."  The  abovi» 
entry  was  signed  by  the  Marquis  of  Salisb 
chairman  of  the  meeting. 

14.  "  16th  March  1865.  At  a  meeting  of  the 
tees,  &c.,  held,  &c.,  the  16th  March  1865 :  prese: 
the  Marquis  of  Salisbury,  K.G.,  in  the  chair,  &o. . . 
Special  notice  having  hben  given  to  every  existin 
trustee,  in  conformity  with  the  statute,   that 
their  meeting  it  would  be  proposed  that  the  resi 
nation  of  Mr.  Marchant  be  accepted,  and  a  retiri 
pension  of  300L  per  annum  be^ranted  to  him.    i 
theproposition of  Jas.  Bently,  Esq., seconded  by  H 
G.  Edwards  Surtees,  Esq.,  M.P.,  it  was  unanimous 
resolved,  that  the  resignation  of  Mr.  Marchant  ' 
accepted,  and  that  a  retiring  pension  of  300L 
annum,  fi'ee  of  income  tax,  be  granted  to  him  du 
the  remainder  of  his  life."    The  above  entry 
signed  by  the  Marquis  of  Salisbury,  chairman 
the  meeting. 

15  and  16.  Prom  the  16th  March  1865,  the 
of  the  foregoing  resolution,  the  plaintiff  re 
from  the  office  of  the  Clerk  to  the  Trustees  of 
Biver  Lee,  and  the  retiring  pension  of  3001. 
annum,  free  from  income  tax,  granted  to  the  pi 
tiff  by  the  said  resolution,  was  duly  paid  to 
thereunder  quarterly  by  the  said   trustees, 
their  dissolution  hereinuter  mentioned. 

17 — 20.  The  trustees,   in  compliance  with 
Commissioners  Clauses  Act  1847,  kept  books, 
which  true  and  regular  accounts  were  enterecL^^ 
all  mone^  received  and  paid  for  and  on  acco^csot 
of  the  said  Lee  Navigation  Acts  and  the  Comic^^- 
sioners  Clauses  Act  1847,  and  of  the  several  pp^'vzr- 
poses  for  which  such  moneys  were  received  ^MKf 
paid ;  which  accounts  were  every  year  examvm^d, 
setUedt  and  allowed  by  the  trustees,  and  certitM 
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lairman  at  their  annual  general  meeting, 
duly  audited,  in  compliance  with  theCom- 
n  Clauses  Act  1847.  In  each  year  the 
caused  an  annual  account  or  abstract  to 
red,  showing  the  total  receipt  and  expen- 
all  funds  levied  by  virtue  of  the  beiore- 
k1  Acts  for  the  year,  with  a  statement  of 
ice,  duly  audited  and  certified,  in  all  which 
the  quarterly  payments  of  the  said  an- 
the  plaiutiflf  were  included  from  its  com- 
int  to  the  dissolution  of  the  trustees. 
.  By  the  Lee  Conservancy  Act  1868  (13 
t.  c.  cliv.)  the  Trustees  of  the  Eiver  Lee 
md  from  the  first  Friday  in  April  1869, 
[,  and  their  duties  and  powers  transferred 
Pendants,  who  were  substituted  for  them, 
t  thereby  made  a  body  corporate,  by  the 
:  The  Lee  Conservancy  Board,  with  a 
I  Ruccession  and  a  common  seal,  with  power 
lold,  and  dispose  of,  by  grant,  demise,  or 
),  land  and  other  property,  and  with  all 
erty,  powers,  rignts,  and  interests,  and 

0  ail  the  obligations  and  liabilities  of  the 

34.  By  sect.  129  of  the  said  Act  of  1868, 
ton  to  the  tolls  authorised  by  the  Lee 
on  Improvement  Acts,  and  subject  to  the 
IS  of  these  Acts,  the  Conservancy  Board 
vy  the  tolls  specified  in  the  second  sche- 
the  Act.  And  by  sect.  130,  power  was 
the  board,  in  case  the  reduction  of  the 
mj  year  should  diminish  the  income  of 

1  so  that  it  should  be  insufficient  to  keep 
e  interest  and  annual  income  charged 
and  to  meet  the  expenditure  of  the  year, 
n  to  raise  the  tolls  to  such  an  extent,  not 
?  the  maximum  authorised  by  the  Lee 
3n  Improvement  Acts  and  that  Act,  as 
set  the  insufficiency  and  prevent  its  re- 

36.  From  the  2nd  April  1869,  to  the  25th 
U  the  said  retiring  pension  of  300L  per 
as  paid  quarterly  by  the  said  conservancy 
the  plaintiff,  such  payments  bein?  duly 
in  the  accounts  of  the  board,  and  such 
being  duly  balanced,  examined,  settled, 
certified,  and  audited  in  manner  required 
smmissioners  Claases  Act  1847. 
.  In  consequence  of  the  income  and  funds 
lard  falling  off,  as  shown  by  the  accounts, 
which  accompany  and  form  part  of  the 
jase,  notice    was    given  by  one   of   the 

of  the  board,  at  a  meeting  held  on  the 
1872,  that  at  a  meeting  to  be  held  on  the 
.  he  should  move  **  that  the  resolution  of 
March  1865,  granting  a  pension  of  300L 
m  to  Mr.  John  Marchant,  late  Clerk  to 
;ees  of  the  River  Lee,  be  altered  by  the 
1  of  the  amount  to  lOOL,  or  to  sach  other 
laving  regard  to  the  state  of  the  funds, 
i  may  then  determine;  the  same  to  be 
ng  the  pleasure  of  the  board."  Notice 
g  of  the  intended  reduction  "  of  his  pen- 
uch  an  amount  as  the  present  circum- 
f  the  conservancy  can  allow,"  was  given 
erk  of  the  board  to  the  plaintiff  on  the 

1872,  and  on  the  16th''Feb.  1872,  at  a 
of  the  board,  a  letter  from  the  plaintiff, 
1  Feb.,  repudiating  their  powers  to  reduce 
ton,  and  that  he  was  taking  steps  to 
lis  rights,  was  read.  At  the  same  meeting 
on  to   reduce  the  pension  having  been 


brought  forward,  due  notice  thereof  having  been 
given  to  every  member  of  the  board,  in  compliance 
with  sect.  44  of  the  Commissioners  Clauses  Act 
1847,  and  permission  having  been  given  to  amend 
the  same  by  inserting  the  words  **  1502.  per  annum, 
as  from  Christmas  last,"  in  the  place  of  the 
words  "  lOOL  per  annum,"  it  was  resolved,  by  six 
to  three,  "  that  the  resolution  of  the  16th  March 
1865,  granting  a  pension  of  3001.  per  annum  to 
Mr.  John  Marchant,  late  clerk,  Slo,,  be  altered  by 
the  reduction  of  the  amount  to  150L  per  annum, 
as  from  Christmas  last,  the  same  to  be  paid  during 
the  pleasure  of  the  board." 

46.  Since  that  meeting  the  board  declined  to 
pay  the  retiring  pension  of  300L  a  year  in  full,  and 
reduced  the  same  pension  to  150{.  per  annum. 
They  paid  372. 10«.,  being  one  quarter's  pension  to 
the  2dth  March  1872,  at  the  reduced  rate,  but 
declined  to  pay  the  balance  of  372. 10«.  required  to 
ma  ce  up  the  full  amount  to  that  day  at  the  rate 
of  3002.  per  annum. 

47.  This  action  is  brought  to  recover  the  said 
unpaid  balance  of  372.  lOa.,  it  being  agreed  that 
the  pleadings  and  the  statutes  relating  to  the 
Biver  Lee  shall  form  part  of  this  case,  and  also 
that  the  court  shall  oe  at  liberty  to  draw  any 
inferences  or  find  any  facts  which  in  the  opinion 
of  the  court  or  jury  ought  to  have  drawn  or 
found.  The  question  for  their  opinion  being 
whether  the  plaintiff  is  entitled  to  recover  the 
said  sum  of  372. 10«. 

The  Court  of  Exchequer  (Kelly,  C.B.,  and 
Martin,  B.)  afber  argument  had,  gave  judgment 
in  Trinity  Term  1873,  in  favour  of  the  plaintiff 
(see  report  of  the  case  below,  L.  Bep.  8  Eq.  290 ; 
42  L.  J.  141,  Ex.),  whereupon  error  was  brought 
to  this  court  by  the  defendant,  the  grounds  of 
error  being,  first,  that  it  does  not  appear  in  the 
special  case  that  the  Trustees  of  the  Lee  in  the 
declaration  mentioned,  had  power  to  make  the 
alleged  grant  of  a  pension  to  the  plaintiff  for  life ; 
secondly,  that  it  appears  in  the  case  that  the  alleg^. 
pension  was  unreasonably  excessive  in  amount, 
and  therefore  the  defendants  had  the  power  to,  and 
did  reduce  it;  thirdly,  that  the  alleged  pension  does 
not  appear  to  have  been  granted  by  deed;  and 
also  that  it  was  a  mere  eratuity  without  con- 
sideration and  revocable  oy  the  defendants; 
fourthly,  that  the  defendants  had  power  to  revoke 
or  reduce  such  pension,  and  did,  oefore  action,  in 
the  exeroise  of  such  power,  revoke  and  reduce  the 
amount  thereof;  fifbnly,  that  before  action  the  de- 
fendants, as  such  Lee  (Conservancy  Board,  never 
had  money  or  fonds  come  to  their  hands  applicable 
to  the  payment  of  the  plaintiff's  claim;  sixthly,  that 
the  matters  stated  in  the  special  case,  and  plead- 
ings forming  part  thereof,  are  not  sufficient  in  law 
to  entitle  the  plaintiff  to  recover  the  judgment 
herein  against  the  defendants,  but  the  said  judg- 
ment ought  to  be  given  for  the  defendants  against 
the  plaintiff. 

The  following  are  the  points  for  argument  on 
the  part  of  the  plaintiff  (respondent).  First,  that 
the  Trustees  of  the  Biver  Lee  were  a  public  body, 
intrusted  by  the  Lee  Navigation  Improvement 
Acts  with  powers  and  duties  for  a  public  purpose, 
and,  in  exeroise  and  performance  of  those  powere 
and  duties,  they,  by  resolution  of  a  meeting  duly 
held  according  to  law,  granted  and  allowed  to  the 
plaintiff  an  annuity  or  retiring  pension  of  3002. 
per  annum  daring  the  T^xnaixvost  ^l  V^  \>i^^^\ 
they  thereby  incoxx^  «si  c\:k>i^diAna  ^x  \k]i^^^^i 
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to  pay  the  said  money  daring  the  plaintiff's  life, 
wnicn  obligation  or  liability  was  by  the  Lee  Con- 
seryancy  Act  1868,  transfei^ed  to  the  defendants ; 
secondly,  that  it  was  the  daty  of  the  said  trastees  to 
fix  the  amount  of  the  said  annuitjr,  hayins  regard  to 
the  len^^  of  the  plaintiff's  seryices,  and  to  all  the 
other  circumstances  of  the  case,  and  to  pay  the 
amount  so  fixed  out  of  the  moneys  which  might 
come  to  their  hands  by  yirtue  of  the  powers  and 
proyisions  of  the  Lee  Nayigation  Improyement 
Acts,  and  that  the  resolution  fixing  the  amount 
of  such  annuity  was  either  irreyocable  or  could 
only  be  reyoked  or  altered,  haying  regard  to  the 
same  circumstances ;  thirdly,  that  it  was  the  duty  of 
the  said  trustees  to  fix  the  tolls  to  be  leyied  by 
them  under  the  before-mentioned  Acts  (not  ex- 
ceeding the  maximum  tolls  authorised  by  the  said 
Acts)  upon  due  consideration  of  the  expenses 
attending  the  execution  of  the  said  Acts,  including 
the  payment  of  the  said  annuity  to  the  plaintiff, 
and  that  by  the  Lee  Conseryancy  Act  1868 
this  duty  was  imposed  on  the  defendants; 
fourthly,  that  by  the  said  resolution  and  the 
payment  of  the  said  annuity  thereunder 
hj  the  said  trustees  down  to  the  time  of  their 
dissolution,  such  annuity  became  an  expense 
incident  to  the  powers  and  duties  of  the  trustees 
under  the  Lee  ifayigation  Improyement  Acts,  and 
was  one  of  the  purposes  for  which  income  re- 
ceiyed  b^  the  trustees  under  the  said  Acts,  was  at 
the  paasmff  of  the  Lee  Conservancy  Act  1868,  by 
law  applicaole,  and  that  tolls  leyied  and  moneys 
receiyed  by  the  defendants  are  applicable  solely 
to  those  purposes, 

J,  Brovm,  Q.C.  (with  him  was  W.  Barnard), 
for  the  defendants  ^appellants). — The  case  cited 
and  relied  on  by  the  plamtiff  below  {Clarke  y.  The 
Imperial  Qas  Light  and  Coke  Company,  4  B.  &  Ad. 
316 ;  2  L.  J.,  N.  S.,  30,  K.  B.)  is,  when  carefully 
looked  at,  as  different  as  possible  from  the  present 
case.  There  was  nothing  whatever  to  prevent  a 
reconsideration  of  the  resolution  of  lo65.  By 
sect.  76  of  the  7  Greo.  3,  c.  51,  under  which  the 
plaintiff  was  appointed,  the  trustees  had  power  to 
remove  all  their  officers  and  servants  from  time 
to  time  at  their  will  and  pleasure ;  and  no  retiring 
pension  or  allowance  could  then  be  granted  be- 
cause by  sect.  84  of  that  Act,  the  trust  funds  were 
expressly  appropriated  to  certain  specified  pur- 
poses, not  mcluding  such  a  grant.  It  was  not 
until  the  passing  of  the  13  &  14  Yict.  c.  cix,  s.  76, 
that  any  power  existed  for  giving  compensation 
to  retiring  sei*yants.  But  this  section  conferred 
a  power  only  and  imposed  no  obligation  on  the 
trustees  to  give  a  pension  to  the  plaintiff.  The 
language  of  the  section  is  altogether  the  language 
of  bounty  and  not  of  contract,  and  enabled  the 
trustees,  and,  conse<}uently,  their  successors  (the 
defendants),  at  their  discretion,  to  vary  the 
amount,  or  even  to  discontinue  it  altogether. 
There  was  clearly  no  "  grant,"  nor  was  there  any 
"  contract,"  nor  any  consideration  to  support  one. 
The  plaintiff  being  removeable  at  the  will  and 
pleasure  of  the  trustees,  the  annuity  could  not 
Lave  been  given  in  consideration  of  his  resigna- 
tion. [QuAiN,  J. — ^The  words  of  the  section  are, 
"Whose  services  are  no  longer  required  by  the 
trustees."  Does  the  plaintiff's  case  come  within 
these  words?]  Neither  the  word  "grant,"  or 
"  contract,"  are  used  in  the  matter ;  the  words 
are  "pay  and  allow."  It  resembles  the  allowance 
of  pocket  money  to  a  child.    The  trastees  may, 


"having  regard  to  the  circumstances,"  judge 
"from  time  to  time,"  not  only  how  much  they 
will  "  pay  and  allow,"  but  also  whether  they  wiU 
pay  and  allow  anything  at  all.  No  power  is  given 
oy  the  Act  to  bind  their  successors,  even  if  it  had 
been  granted  under  seal.  P3e  was  here  stopped 
by  the  court,  who  called  upon] 

Benjamin,  Q.C.  (with  whom  was  Hayman),  for 
the  plaintiff  (respondent),  contra. — The  judgment 
of  the  court  below  was  right.  The  resolution  of 
1866  was  a,  good  legal  execution  of  a  contract 
entered  into  between  the  plaintiff  and  the  trustees, 
and  was,  it  is  submitted,  binding  on  the  trustees,  and 
on  their  successors,  the  defendants,  either  as  a 
Parliamentary  grant  or  as  a  contract,  and  the 
plaintiff's  claim  is  one  of  right,  and  not  an 
eleemosynary  application  to  the  defendants' 
bounty.  To  take  it  first,  as  a  grant.  By  sect.  76 
of  the  7  Qeo.  3,  c.  61,  under  which  the  plaintiff 
was  duly  appointed,  the  trustees  might  appoint  a 
clerk,  and  might  allow  him  "  such  salary  or  re- 
compense as  they  might  think  reasonable,"  so  that 
even  under  that  Act,  while  he  was  liable  to  dis- 
missal at  their  pleasure  at  any  moment,  yet  he 
had  the  hope  held  out  to  him  of  a  "  recompense'*  at 
the  end  of^  a  faithful  service.  But  by  sect.  76  of 
the  Bubsec^uent  Act  (13  &  14  Yict.  c.  cix.)  express 
power  is  given  to  the  trustees  **  from  time  to  time 
to  pay  and  allow"  to  a  retiring  officer  (in  any 
other  case  than  that  of  misconduct)  such  annuity  or 
other  allowance  as  they  in  their  judgment  should 
consider  reasonable  and  proper.  The  object  waa 
to  stimulate  and  encourage  faithful  and  diligent 
service.  No  sum  was  fixed,  but  it  was  left  to  the 
judgment  of  the  trustee.^.  In  fact,  it  was  Parlia- 
ment saying  to  the  plaintiff,  "  Be  yon  diligent  and 
faithful,  and  the  trustees  for  the  time  being  shall 
allow  you  such  a  retiring  pension  as  they  shall 
jud^  to  be  proper."  The  plaintiff  had  thus  a 
parliamentary  right  to  a  pension,  and  all  that  was 
left  for  consiaeration  by  the  trustees  was  the  value 
of  the  plaintiff's  services  and  the  amount  of  the 
pension.  The  trustees  had  exercised  their  "judg- 
ment "  upon  t^ese  matters  by  their  resolution  of 
1866,  and  that  resolution  would  not  have  been 
revocable,  even  by  themselves;  and,  a  fortiori,  it 
was  not  by  the  defendants,  who  could  not  exercise 
the  "  judgment "  intended  by  the  Act  of  Parlia- 
ment upon  services  and  merits  of  which  they  could 
know  nothing.  Had  the  trustees,  as  they  might 
have  done,  given  the  plaintiff  a  lump  sum  down  to 
enable  him  to  buy  an  annuity  of  3001.  a  year  for 
his  own  life,  it  could  not  have  been  recalled.  What 
difference  in  principle  can  it  make  that  (probably 
thinking  it  to  be  a  better  bargain  for  the 
trust)  t£ey  prefer  to  pay  him  the  annuity  itself 
out  of  the  funds  P  Either  mode  was  an  equally 
legal  and  valid  execution  of  their  power,  and  each, 
it  is  contended,  equally  irreversible.  The  words 
"  firom  time  to  time  "  are  applicable  to  the  case  of 
successive  trustees  and  successive  clerks,  and  not 
to  the  case  of  one  clerk  only.  [Archibald,  J. — 
Do  you  say  that  this  is  a  parliamentary  power 
delegated  to  the  trustees  and  binding  tnem  for 
ever  P]  I  do ;  that  is  precisely  the  way  in  which  I 
put  it.  Once  done,  it  is  done  and  done  for  ever. 
It  becomes  a  vested  right,  and  another  party^ 
having  no  knowledge  of  the  circumstances,  cannot* 
after  it  has  been  done,  alter  or  reverse  it.  To  take 
it  now  on  the  second  ground,  that  of  contract  In 
Clarke  v.  The  Imperuu  Oaslighi  and  Coke  Company 
{vhi  vup.^,  Lord  Denman,  C.J.  (at  p.  325  of  4 
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d.)  says:  "We  are  of  opinion  that  the 
aathoritj  confided  to  the  directors  to 
the  concerns  of  the  company  may  well 
e  a  ffrant  like  this,  particularly  to  an 
ntitled  to  a  salary  wishing  to  retire  on 
of  ill-health,  and  agreeing  to  abstain  from 
•infif  his  services  to  any  other  company." 
)t  the  annuity  there  was  granted  under 
>eB  its  not  being  so  in  the  present  case  make 
T^nce  ?  By  the  very  words  of  the  decision 
n  T.  The  East  India  Company  (5  Bing. 
;  8  L.  J.,  N.  S.,  193,  C.  P.),  the  grant  in  this 
Id  have  been  vaUd  if  under  seal.  In  Oibaon'a 
led  and  seal  were  necessary  to  bind  a  large 
shareholders,  and  the  doctrine  of  the  com- 
is  intelligible  in  the  case  of  a  corporation 
lar^e  body  of  shareholders.  But  here 
lividual  trustee  had  formal  notice  of  the 
I  resolution,  which  was  afterwards  unani- 
passed  by  all  the  trustees  present,  and 
is  nobody  else  to  be  bound.  The  same 
I  necessity  for  a  seal  also  existed  in  Innes 
Vast  India  Company  (17  C.  B.  351 ;  25 
Ir,  C.P.)  The  Companies  Clauses  Act  of 
&  11  Vict.  c.  16,  ana  which  is  incorporated 
L4  Vict.  c.  cix.)  by  sect.  56  gives  power  to 
o  a  contract  such  as  that  in  the  present 
ifter  the  passing  of  13  &  14  Vict,  the 
must  be  assumed  to  have  remained  in 
bees*  service  on  the  terms  that,  barring 
ict,  he  should  receive  such  a  retiring 
as  they  in  their  judgment  should  allow, 
subsequent  resolution  created  a  binding 
on  their  part  to  pay  him  such  pension  in 
ition  of  his  past  services :  {Eastwood 
»,  11  A.  &  E.  438 ;  9  L.  J.,  N,  S.,  406,  Q.B. ; 
'.  Flight,  5  M.  &  W.  1 14 ;  8  L.  J.,  N.  S.,  189, 
le  power  "  from  time  to  time  to  pay  and 
cc.,  may  be  a  power  to  grant  other  or  in- 
annuities,  but  is  not  a  power  to  recall  a 
once  made,  or  to  reduce  the  amount  of  the 
once  granted. 

jton,  Q.C.,  replied,  and  cited  a  passage 
itty  on  Contracts,  p.  50,  ^en  ne  was 

HQ,  J. — I  am  of  opinion  that  the  judgment 
>urt  below  (which,  it  must  be  observed, 

of  two  learned  judges  only,  and  in  which 
t  one  learned  Lord  Chief  Baron  appears 
concurred  with  considerable  hesitation) 
reversed.  The  facts  of  the  case  are  very 
id  it  may  be  as  well  that '  I  should  here 
late  them.  The  plaintiff  in  this  action  was 
d  by  certain  persons,  who  were  by  Act  of 
mt  constituted  a  corporation  under  the 
id  style  of  "  the  Trustees  of  the  River 
be  their  clerk,  and  in  pursuance  of  the  pro- 
»f  the  Act  of  Parliament  (7  Geo.  3,  c.  51, 
nder  which  he  was  appointed,  he  became 
vant,  removable  at  their  will  and  pleasure 
le  terms  of  that  Act  it  was  not  competent 
ustees  to  give  or  make  any  remuneration 
Df  a  retiring  allowance,  or  a  payment  of 
i  whatever,  to  any  servant  or  officer 
I,  upon  his  leaving  their  service,  or 
Bf  his   office,    under  any  circumstances; 

by  sect.  84  of  the  Act  it  was  ex- 
Bnacted  and  provided  that  all  sums  of 
tdsed  by  the  trustees  should  be  appro- 
ind  applied  by  them  to  certain  specified 
I,  of  wnich  such  an  allowance  or  payment 

one.    Any  such  allowance,  or  payment 

.  Cjs.'-Vol.  IX, 


beinff  thus  clearly  excluded  by  the  provisions  of 
the  Act  of  Geo.   3,  it  became  necessary,  in  order 
to  enable  the  trustees,  if  they  should  feel  so  dis- 
posed, to  confer  any  remuneration  in  the  shape  of 
an  annuity,  or  a  retiring  allowance,  upon  an  old 
servant,  to   give  them  that  power  by  a  special 
enactment,  and  accordingly,  by  the  13  &  14  Vidi. 
c.  cix.,  which  was  an  Act  for  altering  and  amending 
the  Acts  relating  to  the  navigation  of  the  river 
Lee,  and  to  enable  the  trustees  further  to  improve 
the  navigation,  and  to  dispose  of   the    surplus 
water,  and  for  other  purposes,   that  power  was 
given  them  by  sect.  76,  which  enacts  that  "  it  shall 
be  lawful    for    the    trustees    acting    under   the 
provisions  of   certain  Acts  herein  recited,  and  of 
this  Act,  from  time  to  time  to  pay  and  allow  to 
any  officer  or  servant  of  the  said  trustees,  whose 
services  might,  from  any  other  cause  than  that 
of  misconduct,  be  no  longer  required  by  the  said 
trustees,    such  annuity    or   other  allowance    as, 
having  regard  to  length  of  service,  and  all  the 
other  circumstances   of  the  case,  might,  in  the 
judgment  of   the  said  trustees  be  reasonable  and 
proper ;"  and  the  section  then  goes  on  to  enable 
the  trustees,  from  time  to  time,  to  pay  and  allow 
such  annuity  or  allowance  out  of  the  monevs 
which  might  come  to  their  hands  by  virtue  of  the 
powers  and  provisions    of   the  several  Acts  of 
JParliament  relating  to  their  trust.    In  the  year 
1865  the  plaintiff,  who  had  been  for  a  period  of 
fortv  years  in  the  service  of  the  trustees  as  their 
clerk,  finding  himself,  from  increasing  years  and 
ill-health  combined,  unable  any  longer  to  perform 
satisfactorily  the  duties  of  his  office  of  clerk,  ap- 
plied to  the  trustees  to  appoint  his  son  to  be  their 
clerk  in  his  stead,  and  f urtner  solicited  their  favour- 
able consideration  of  his  past  services.    Thereupon 
the  trustees  complied  with  both  these  requests, 
and  they  unanimously,  on  the  16th  March  1865, 
passed  a  resolution  that  the  plaintiff's  "  resigna- 
tion be  accepted,  and  that  a  retiring  pension  of 
300Z.  per  annum,  free  of  income  tax,  be  granted  to 
him  during  the  remainder  of  his  life,"  and  there  is 
little  doubt,  probably,  that  it  was  their  full  inten- 
tion that  the  annuity  should  be  for  his  life.     For 
many  jears,  down  to  the  end  of  the  year  1871,  the 
plaintiff  received  his  full  re*^iring  pension  of  300Z.  a 
year.     Subsequently  thereto,  in  consequence  of 
the  funds  of  tne  trust  falliue  away,  it  became  neces- 
sary, in  the  judgment  of  the  defendants  (^ho  had 
in  the  meanwhile  succeeded  to  the  office,  powers, 
and  obligations  of  the  old  trustees)  to  reconsider 
the  amount  of  the  plaintiff's  pension,  which  they 
accordingly  did,  and  the  result  of  such  reconsidera- 
tion was  that  the  former  resolution  of  1865  was 
varied  by  a  resolution  of  the  16th    Feb.    1872, 
which  reduced  the  amount  of  the  plaintiff's  annuity 
thenceforth  from  300L  to  150i.  per  annum,  and 
which  stated  that  it  was  to  be  paid  "  during  the 
pleasure  of  the  board."    The  Question,  then,  for 
our  decision  is  whether  or  not  tne  defendants  had 
power  to  vary  the  previous  resolution  of  1865.    In 
the  interval   between  the  date  of  that  resolution 
and  the  later  one  of  1862,  there  had,   no  doubt, 
occurred   a  change  in   the    constitution   of   the 
trustees,    and    a    transfer    under    the    Act    of 
1868    to     The     Lee    Conservancy    Board    (the 
defendants)  of  the  navigation,  works,  property, 
and  all  other  rights    and    interests  of  the  old 
trustees   had  taken  place  ;    but  I  do    not  think 
that  that  makes  the  aV\gb\^\i  ^\^ekT^sii!(^^«   ^V^  "cl^*^ 
board  (the  defendaala^  a\ywi"i  Vw  \>cl^  \\w»  ^aA^  *^^^ 
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may  say  bo,  in  the  shoes  of  the  old  one  (the 
trustees),  with  all  the  latter*s  rights,  powers,  privi- 
legres,  liabilities,  and  obligations.  I  am  clearly  of 
opmion,  therefore,  that  the  defendants  had  power 
to  vary  the  resolution  of  1865  in  the  way  they 
have  done.  The  power  was  to  pay  the  annuity 
"  from  time  to  time,"  but  there  was  no  grant  imder 
seal  or  any  valid  contract  by  which  uie  trustees 
had  bound  themselves  to  pay  it.  It  is  unnecessary 
to  consider  what  the  case  would  have  been  if  the 
trustees  had  made  a  grant  of  this  annuity  under 
seal,  or  by  a  valid  contract  founded  on  a  good 
consideration,  for  the  simple  reason  that  there  was 
here  neither  the  one  nor  tne  other.  Mr.  Benjamin, 
indeed,  has  ar^ed  with  much  ability  that  the 
original  resolution  was  binding  as  a  grant,  because 
under  sect.  76  of  the  13  &  14  Yict.  c.  cix.  a  duty 
or  obligation  was  imposed  upon  the  trustees  to 
exercise  their  judgment  in  the  matter,  and  that, 
havinff  once  exercised  that  judgment  by  pass- 
ing the  resolution  of  1865,  they  could  not 
afterwards  retract  it,  nor  could  such  reso- 
lution be  subsequently  vaned.  I  must  say 
that  that  is  a  construction  of  the  section 
to  which  I  cannot  agree,  and  for  which  I  can  see 
no  ground  at  all ;  and  from  which,  therefore,  I 
entirely  dissent.  A  power  was  given  by  the  sec- 
tion in  question  to  the  trustees,  but  no  obligation 
was  thereby  imposed  upon  them.  But  then  Mr. 
Benjamin  says,  if  the  court  should  hold  that  there 
was  no  grant,  yet  still  the  resolution  showed  a  valid 
contract  founded  on  good  consideration  between 
the  plaintiff  and  the  trustees.  I  can  see  no  trace 
of  any  such  contract,  or  of  anything  like  a  con- 
tract. The  case  is  one  simply  of  good  service,  and 
a  voluntary  reward ;  the  resolution  conferred  a 
bounty  merely  on  the  plaintiff.  No  doubt  the 
trustees  desirea  and  intended,  at  the  time,  to  pro- 
vide for  him  during  the  remainder  of  his  life ;  and 
had  the  funds  continued  to  admit  of  it,  the  full 
original  amount  of  the  annuity  would  probably  have 
continued  to  be  paid  to  him ;  but  a  deficiency  which 
was  not  anticipated  having  arisen  in  the  funds, 
there  is  nothing  to  prevent  the  defendants  from 
reconsidering  the  matter,  and  reducing  the 
amount  as  they  have  done,  and  which  I  think 
they  were  ftdly  authorised  to  do. 

Gbove,  J. — ^I  am  entirely  of  the  same  opinion, 
and  upon  the  same  grounds ;  though  I  should 
have  been  far  better  pleased  if  I  could  have  come 
to  an  opposite  conclusion. 

QuAiN,  Abchibald,  and  Honyhan,  JJ.  concurred, 
the  last-named  learned  judge  observing  that,  if 
necessary,  he  would  have  been  disposed  to  rely  upon 
the  construction  of  the  words  "  whose  services  are 
no  longer  recjuired,"  in  sect.  76,  suggested  by 
Quain,  J,  during  the  argument. 

Judgment  reversed. 

Attorneys  for  the  plaintiff  (respondeot),  Monch- 
fonj  Long,  and  Co,  17,  Lincoln's-inn-fields,  W.C., 
and  Maidstone. 

Attorney  for  the  defendants  (appellants),  B.  J. 
Peadt  4>  StoreVs  •  gate.  Great  George  •  street, 
Westminster,  S.  W. 


€K>iratT. 

Iteported  by  B.  A.  Kiholaks,  Esq.,  Barristfer-at-Law. 


Friday,  May  8, 1874. 

The  Ovebseebs  of  Salfobd  Union  v.  The  Justices 
OF  THE  Hundbed  of  Salfobd. 

Union  Assessment  Act  1864 — Appeal  to  assessment 
committee — Condition    precedent    to    appeal   to 
quarter  sessions. 
Under  the  Union  Assessment  Act  1864  (25  ^  26 
Vict.  c.  103,  ss.  18, 20),  and  the  Union  Assessment 
Committee  Act  1864  (27  ^  28  Vict.  c.  39,  s.l),  notice 
of  objection  to  thevdUuition  list  and  notice  ojfappea 
must  he  given  to  the  assessment  committee  oefoTi 
an  appeal  can  he  m>ade  to  quarter  sessions,  an 
such  notices  are  a  condition  precedent  to  the  hear 
ing  of  such  appeal.    In  the  event  of  omitting 
give  such  notices  the  court  will  quash  the  order  Oj 
quarter  sessions,  even  in  cases  where  the  assess — 
ment  committee  has  no  power  to  grant  relief. 
This  was  an  application  for  a  rule  for  a  certiorar  — 
to  bring  up  an  order  made  by  the  respondent! 
sitting  in  quarter  sessions,  to  be  quashed. 

The  facts  of  the  case  were  as  follows  :  Me 
Shaw,  Ashton  and  Sharp,  were  bill-posters,  carry- 
ing on  business  at  Manchester,  and  they  wer 
assessed  to  the  relief  of  the  poor  in  respect  a 
certain  advertising  stations  used  by  them  in  tk 
ordinary  way  of  their  trade. 

These  stations  consist  of  walls  and  hoarding 
which  are  the  property  of  a  railway  company,  an< 
for  the  licence  to  use  which  as  advertising  station,  s 
Messrs.  Shaw  and  Co.  pay  a  yearly  rent.  Th.^ 
licence  is  revocable  at  any  time  on  behalf  of  th.^ 
railway  company,  and  it  does  not  confer  any  e^' 
elusive  right  to  the  possession  or  sole  use  of  th^ 
walls  and  hoardings. 

The  overseers  having  made  out  a  supplemental 
valuation  Ust  the  assessment  note  was  served  upoxA 
Messrs.  Shaw  and  Co.,  and  as  they  disputed  their 
liability  to  be  rated  at  all  to  the  relief  of  the  poor 
of  the   Salford  township,  they  caused  notice  <^ 
appeal  to  be  served  both  on  the  overseers  and  also 
on   the  asseefsment  committee,  but  no  objection 
was  ever  taken  on  behalf  of  Messrs.  Shaw  and  Co. 
to  the  valuation  list.    The  appeal  against  the  rate 
was   entered  for   trial  at   the    ensuing    general 
quarter  sessions  of  the  peace,  and  upon  the  hear- 
ing of  the  appeal,  no  counsel  having  appeared  foP 
the  overseers,  the  court,  upon  proof  bemg  g^ven  oC 
the  service  of  the  notice  of  appeal  pronounced! 
judgment,  quashing  the  rate. 

Herschell,  Q.C.  (with  him  J.  E.  Oorst),  showed 
cause  against  the  rule. — The  real  question  is 
whether  Shaw  and  Co.,  are  rateable  at  all.  Tb^ 
case  depends  on  the  construction  of  two  Acts  oC 
Parliament,  the  Unions  Assessment  Committee  Aceft 
1862  (25  &  26  Yict.  c.  103),  sect.  20,  and  the  Unioxa 
Assessment  Act  1864  (27  &  28  Yict.  c.  89),  sect.  !•- 
I  contend  that  the  assessment  committee  are  nofi^ 
authorised  to  entertain  the  question  of  rateiUiili^- 
By  the  20th  section  of  the  first  Act  the  committor 
may,  whether  any  objection  be  or  be  not  made  t^ 
any  such  valuation  list,  and  either  before  or  ato*^ 
any  meetinj^  for  hearing  objections,  make  bqoMm 
alteration  m  the  valuation  of  any  heroditamfflitg^ 
included  in  any  valuation  list,  and  insert 
any  rateable  hereditaments  omitted  therefrom, 
make  such  corrections  in  names,  descriptioiia, 
particulars  in  any  valuation  list,  and  upon 
information  as  to  them  may  seem  sufficient^ 
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may,  with  the  consent  of  the  goardians  as  afore- 
said appoint  or  employ  a  person  to  survey  and 
-v^ae  tne  rateable  hereditaments  comprised  in  any 
such  valuation  list,  or  any  of  them,  or  omitted 
^lierefrom,  or  may  take  such  other  means  as  they 
ZKiay  think  necessarv  for  ascertaining  the  correct- 
r&ess  thereof,  and  wnen  the  committee  have  heard 
^kXid    determined  all  such  objections  as  aforesaid, 
0Ad    have  made  such  alterations,  insertions,  and 
^corrections  in  any  valuation  list  as  to  them  may 
if^eem.  proper,  they  shall  approve  the  same  under 
^lie  bfljids  of  three  members  of  the  committee 
f^Teaent  at  the  meeting,  at  which    the  same  is 
04>proved,  with  the  date  of  such  approval ;  but  if 
S3haw  and  Co.  had  objected  under  that  section, 
^^d  said  We  are  not  liable  at  all,  it  would  not  be 
^n  objection  which  the  committee  could  inquire 
ifito.    Nor  are  the  committee  empowered  to  enter- 
tain the  objection  under  the  18th  section,  for  the 
persons  to  give  notice  of  objection  are  persons 
"•fho    may  teel    themselves   aggrieved    by  any 
valuation  list  on  the  ground  of  unfairness  or  in- 
correctness in  the  valuation.    Nor  is  the  authority 
of  the  assessment   committee    enlarged  by  the 
27  <l^  28  Vict.  c.  39,  s.  1,  which  enacts  that  before 
any   appeal    shall    be  heard   by  any  special    or 
9oarter  sessions  against  a  poor  rate  made  for  any 
P&rish  contained  in  any  union  to  which  the  Union 
-^Aseesment    Committee  Act    1862,  applies,    the 
*Ppollant  shall  give  twenty-one  days*  notice  in 
^cin^  previous  to  the  special  or  quarter  sessions 
^  ^^liich  such  appeal  is  to  be  made,  of  the  in- 
^"fcion  to  appeal,  and  the  grounds  thereof,  to  the 
*®®^^8ment  committee  of  such    union,  provided 
tAati    after  the  first  day  of  August  next  no  person 
fihaXl    be  empowered  to  appeal  to  any   sessions 
*8^ixi8t  a  poor  rate  made  in  comformity  with  the 
^^^^aation   list    approved  of  by  such  committee 
^""-^SB  he  shall  have  given  to  such  committee 
not^:i.^^  of  objection  against  the  said  list,  and  shall 
"*^^  ^led  to  have  obtained  such  relief  in  the 
n»ati-te|.  as   deemed  just.    [Blackbuen,  J. — Is  it 
^^^     «  substantial  enactment  that  after  1st  Aug. 
^    X^i*8on  shall  be  empowered  to  appeal  unless 
?®    ^liall  have  given  the  committee  notice  of  ob- 
]e(rbi^Qp]     I  submit  not,  where  the   contention 
^  "^liether  a  part^  is  rateable  at  all,  not  whether 
"®  ^J*  unfairly  or  mcorrectly  rated.    Prior  to  1864, 
T^^     could  gq  to  sessions  direct  on  appeal,  and 
''^^•^ore  it  is  easy  to  understand  why  the  com- 
?^^ti«e  could  determine  the  amount  of  the  valua- 
*^«    The  words  in  sect.  20  are  unmeaning  unless 
^^    contention  is  right.     [Blackbuen,  J. — It  is 
2^?^"^  dear  that  if  Shaw  and  Co.  had  been  left 
?^J^   of  the  valuation  list  altogether,  the  railway 
P^^pany  might   have   appealed   to    have   them 
r^^irtei;   the  Legislature  has  enacted  that  the 
^^'^es  shall  gq  to  the  committee,  and  fail  to  obtain 
^2:^^ ^o^  tneycan  appeal  to  the  quarter  sessions.] 
p^p^^e  SollcUar-Oeneral  (Mr.  Holker,  Q.C.)  and 
■^^5»ard»  were  not  called  upon. 
.  -^XACKBUBK,  J.— The  27  i  28  Vict.  c.  39,  sect.  1, 
?    ^^wously  worded,  but  absolute  and  positive. 
^  ^^aoacts  that  before  any  appeal  shall  be  neard  at 
9?^^^irter  sessions,  the  appellant  shall  give  notice  of 
T^  intention  to  appeal  and  the  grounds  thereof  to 
^^    assessment  committee ;  ana  then  the  statute 
S^^^^  on  to  provide  that  after  the  1st  Aug.  next 
^^   person  shall  be  empowered  to  appeal  to  any 
^^^^0008  against  a  poor-rate  made  in  conformity 
^*^%  the  Talnation  list  approved  of  by  such  oom- 
^''^^Uee,  unless  he  shall  have  given  to  such  com- 


mittee notice  of  objection  against  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  matter 
as  deemed  just.  This  is  a  separate  enactment. 
Here  there  is  a  rate  made  out  in  conformity  with 
the  valuation  lists,  only  assessing  property  which 
it  is  contended  ought  not  to  be  assessed.  If  Mr. 
HerschelVs  contention  is  right,  the  parties  would 
fail  to  obtain  relief  from  their  notice  of  objection 
to  the  assessment  committee,  but  yet  the  appli- 
cant ought  to  have  given  notice,  although  the 
assessment  committee  could  give  no  relief  as  that 
is  a  condition  precedent  to  an  appeal  to  quarter 
sessions.  The  rule  must  therefore  be  msMle  ab- 
solute. 

Mellor,  J. — I  am  of  same  opinion. 

Bvle  absolute. 

Solicitors  for  appellants,  Chester,  Urquhart,  and 
Co.  for  Butt,  Manchester. 

Solicitors  for  respondents.  Verm  and  Son  for 
Ritson,  Manchester. 


CBOWir  CASES  BSSSBVEB. 

Reported  by  Jokh  Thoxpsoh,  Esq.,  Barrister-at-Law. 


Saturday,  AprU  25,  1874. 

(Before  Lord  Coleridge,  C.J.,  Blackburn  and 
Lush,  JJ.,  and  Pigott  and  Cleasby,  BB.) 

Beg.  v.  George  Kendall. 

Larceny, 

W.  let  a  horse  on  hire  for  a  week  to  C.,  who  fetched 
the  horse  every  morning  from  W.*s  stable,  and 
returned  it  after  the  day*s  work  was  done.    The 
prisoner  went  to  0.  one  da/y,  just  as  the  day*s 
work  was  done,  and  fraudrdentVy  obtained  it  from 
him  by  saying  falsely,  "  I  have  coine  for  W*s 
horse ;  he  has  got  a  job  on,  and  wants  it  as  quickly 
as  possible-**     The  same  evenvng  the  prisoner  was 
found  three  miles  off  with  the  horse  by  a  constable, 
to  whom  he  stated  that  it  was  his  father's  horse, 
and  that  he  was  sent  to  sell  it : 
Held,  that  tlie  prisoner  was  rightly  conviHed   of 
larceny  on  an  indictment  alleging  the  property  of 
the  horse  to  be  in  W. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Deputy  Assistant  Juage  at  the  Middlesex   Ses- 
sions. 

George  Kendall  was  tried  before  me  at  the  Mid- 
dlesex Sessions,  on  the  11th  Feb.  1874,  on  an  in- 
dictment which  charged  him  with  having  stolen, 
on  the  28th  Jan.  1874,  a  horse,  the  property  of 
James  Watson. 
The  facts  proved  were  these : 
James  Watson,  the  owner  of  the  horse,  had  let 
it  on  hire  for  a  week  to  John  Coote,  a  master  car- 
man employed  in  the  West  India  Docks.  Coote 
fetched  the  horse  every  morning  from  Warren's 
stable,  and  returned  it  every  afternoon  after  the 
day's  work  was  done. 

On  the  28th  Jan.,  just  as  the  horse's  work  was 
done,  the  prisoner,  George  Kendall,  came  to  Coote 
and  said,  "  I  have  come  for  Mr.  Watson's  horse ; 
he  has  got  ajob  on,  and  wants  it  back  as  quickly  as 
possible."  Believing  that  statement,  Coote  took 
the  harness  off,  assisted  the  prisoner  to  mount,  and 
desired  him  to  take  the  horse  back  to  Watson's 
as  soon  as  he  could.  The  prisoner  rode  off  with 
the  horse,  did  not  take  it  to  Watson's,  but  m«t* 
found  with  it  the  &ttixvQ  ft>JWi\iitt  ^x^^  t£3c\«^  ^ 
by  a  police  ooustable,  \iO  -^iViotxi  li^  ^^\ft^  nX>»x»  '^ 
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was  his  iitther'a  haree,  and  that  be  waa  sent  to 
sell  it. 

ITpon  proof  of  these  facts,  Idoabted  if  the  oBeooe 
amounted  to  larcenj',  inasmuch  as  the  horee  was 
not  taken  ont  of  the  [wsaeBsion  of  WatBon,  in  whom 
the  ownership  was  laid. 

The  oonnsel  for  the  prosecution  then  applied  to 
amend  the  indictment,  bj  allying  the  propertj  to 
beinCoote. 

I  waa  of  opinion,  that  if  this  amendment  were 
made,  the  offence  was  still  not  that  of  larceny,  bnt 
that  of  obtaining  the  horse  bj  THee  pretences. 

There  being  no  question  as  to  the  fraudulent 
intention  of  Uie  prisoner,  I  left  the  case  to  the 
jnij  on  the  indictment  onamended,  and  the;  found 
prisoner  guilty. 

I  desire  the  opinion  of  the  Court  for  the  Consi- 
deration of  Crown  Cases  Beserred,  whether  the 
prieoner  on  thesefacte  could  be  properlj  convicted 
of  laroenj  on  the  indictment,  either  as  it  originnllj 
stood,  or  as  amended  bv  alleging  the  ownership  in 
Coote.  If  the  latter,  the  amen£nent  is  to  be  con- 
sidered as  made. 

I  postponed  judgment,  and  the  prisoner  remsina 
in  the  House  of  Correction  until  the  opinion  of  the 
conrt  is  pronoanced- 

( Signed)        Fxancu  Bakbow, 
Ch^man  of  the  Second  Court 
Middlesex  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Abram,  for  the  prosecation. — There  is  no  donbt 
if  the  case  ia  one  of  larceny,  tiie  indictment  is  good, 
B8  Watson  was  the  owner  of  the  horse,  but  the 
learned  judge  doubted  whether  it  was  not  more 
properly  a  case  of  obtaining  the  horse  by  false 
pretences. 

BucKBuxN,  J.— No  doubt  it  would  have  been  so 
if  the  prisoner  had  been  charged  with  stealing  the 
horse  from  Coote,  the  b^ee,  bat  as  against  the 
owner,  Watson,  it  waa  larceny. 

By  the  CouBT.  Coiwielion  a0rmed. 


Batarday,  May  2, 1874. 

(Before  Lord  CoLEuitGB,  C.  J.,  BLAcsBiiaN,  J., 

Lush,  J.,  Pioorr,  B.,  and  Cleabbt,  B.) 

Bbq.  t>.  Fabjiell. 

Eeidenee—InaiUity  of  unirtesa  to  Iravei^Beemliim 
of  depOBilion— 11  ^  12  VieL  e.  42,  «.  17. 

Th»  deponlion  of  a  witnem  properly  taken  before 
lk«  committing magiatraie,wilhfuUopiiorta,niiy of 
eTota-txaynifiaiitm  by  the  aeeuted,  viae  aUffaed  to 
be  read  at  Ihe  trial  under  Wic  following  eircum- 
Btaneet,inlheab§eneeofthetBilnetstBho  ieatalive. 
It  wai  proved  by  a  medical  man  that  the  toitTtet* 
wot  seaaUy-four  yeart  old,  and  thai  he  IhcrugU  that 
the  tuould  faint  at  the  idea  of  coming  into  court, 
and  that  seeing  to  manyfaoet  would  be  dangerout 
to  her.  and  that  the  wae  to  nervoxu  that  it  might 
be  dangeroat  to  her  to  be  examined  at  aU,  but  Uial 
Ae  thought  the  conldgo  to  London  to  tee  a  doctor 
without  di^eviUy  or  danger. 

Held  thai  )ier  depotition  ought  not  to  hatie  been 
received  under  the  11  ^  12  Vict.  e.  42,  t.  17. 

Case  reserved  for  the  opinion  of  this  court  by 

Lord  Coleridge,  C.  J. 
The  prisoner  waa  indicted  for  embeEzlement, 

and  was  tried  before  me  at  Stafford,  on  Saturday, 
J4tb  J&roA  ISU. 

In  the  couree  of  the  case  for  the  proseontion  it 


[C.  Cui.  B. 

was  proposed  to  put  in  evidence  the  deposition  o! 
Mary  Lee,  the  aunt  of  the  prosecutor,  whb  sok 
milk,  and  whose  milk  accounts  were  entirely  kepi 
and  his  milk  business  mantled  by  Mary  Lee,  hu 

To  Mary  Lee  the  prisoner  had  been  in  the  habit 

of  accounting.  Mary  Lee  was  alive  and  was  living 
in  Stafford,  not  for  from  the  court  where  th< 
prisoner  was  being  tried. 

Due  proof  having  been  given  that  her  deposition 
was  properly  taken  in  the  presence  of  the  prisoner, 
and  with  full  opportunity  of  crosa-exami nation,  it 
was  proposed  to  read  it  under  11  &  12  Vict.  c.  ^, 
s.  17,  on  the  g^und  that  she  was  eo  ill  as  to  be 
unable  to  travel. 

Od  this  point  Samuel  Cookson,  a  doctor  ol 
medicine  living  in  Stafford,  and  the  regular  medical 
attendant  of  t&ry  Lee,  gave  the  following  evidence : 

Dr.  Cookson  :  I  am  a  doctor  of  medicine  living 
and  practising  in  Stafford.  I  know  Mary  Lee, 
She  ia  very  nervous  and  seventy-four  years  of  age. 
I  think  she  would  faint  at  the  idea  of  coming  into 
court,  but  I  think  that  she  could  go  to  London  to 
see  a  doctor  without  difficulty  or  danger.  I  think 
the  idea  of  seeing  so  many  faces  would  be  dan- 
gerous to  her,  and  ibat  she  ia  so  nervoua  that  il 
might  be  dangerous  for  her  to  be  examined  at  all 
I  think  she  could  distinguish  between  the  court 
g<»ng  to  her  boose  and  uie  herself  coming  to  tht 

I  received  the  deposition  and  evidence,  and  th< 
jnry  convicted  the  prisoner.  But  I  respited  iha 
sentence,  and  now  request  the  opinion  of  the  Conrr 
of  Criminal  Appeal  whether  the  deposition  ough' 
to  have  been  received.  If  it  ought  not,  the  con 
viction  must  be  quashed. 

April  25. — This  case  waa  called  on  for  argument 
but  no  counsel  appeared  on  either  side. 

M.ay  2. — Lord  Colbbidge,  C.J.,  now  delivered 
the  judgment  of  the  court. —  We  are  of  opinioa 
that  upon  the  facta  in  thia  case  the  deposition  of 
Mary  Lee  was  improperly  received  in  evidence 
under  the  U  &  12  Vict,  c  42,  a.  17,  which  (after 
directing  justices  to  take  in  manner  therein- 
mentioned  the  statement  on  oath  or  affirmation  of 
the  witneseea  appearing  ag^nst  any  person  cbarged 
before  them  with  on  indictable  offence)  enacts  that 
if  aflerwarda  "  upon  the  trial  of  the  person  so 
accused  it  shall  be  proved  that  any  person  whose 
depoaition  shall  have  been  taken  aa  aforesaid,  is 
dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if 
also  it  bo  proved  that  such  deposition  waa  token 
in  the  presenoe  of  the  person  so  accused,  and  that 
he  or  nis  counsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  then  i£ 
such   deposition   purport    to    be    signed    by   th« 

i'ustice  by  or  before  whom  the  same  purports  hs 
lave  been  taken,  it  shall  bo  lawful  to  read  andc 
depoaition  as  evidence  in  auch  prosecution  withoi^ 
further  proof  thereof,  unless  it  shall  be  provec 
that  sucn  deposition  was  not  in  fact  signed  b^ 
the  jnstioe  purporting  to  sign  the  same,"  WethinE 
that  old  age,  and  nervousness,  and  inability  tf 
stand  a  cross-examination  is  not  a  anCBcient  founds 
tion  for  the  reading  of  the  deposition,  and  that 
would  raise  a  dangerous  latituae  in  practice  if  i^ 
were  to  admit  it  upon  auch  grounds. 

Conviction  gwx*k»i. 
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Saturday,  April  25, 1874. 

(Before  Lord  Oolebidoe,  G.J.  and  Blackburn  and 
Lush,  JJ.,  Pigott  and  Glbasbt,  BB.) 

BEg  V.  Pembletok. 

MaUeious  injury  to  property — Throwing  a  stone 
at  a  person  but  missvng  and  breaking  a  window — 
24  ^  25  Vict,  c  97  s.  51. 
Drfendant  was  indicted  for  unlawfully  and  moZi- 
eioushf  committing  damage  upon  a  window  in  the 
house  of  the  prosecutor  contrary  to  the  24!  Sr  25 
Vict  c.  97,  s,  51.  Defendant  who  had  been  fighting 
with  other  persons  in  the  street  after  being  tu/med 
out  of  a  public  house,  went  across  the  street,  and 
picked  up  a  stone,  and  threw  ai  them.  The  stone 
missed  them,  passed  over  their  heads,  and  broke  a 
window  in  the  mbbliC'hou^e,  The  jury  found  thai 
he  intended  to  nit  one  or  more  of  the  persons  he 
had  been  fighting  with  and  did  not  intend  to 
break  the  window : 
Held  that  upon  this  finding  the  prisoner  was  not 

guilty  of  the  charge  within  the  above  statute. 
To  support  a  conviction  under  sect,  51  tJiere  mv^t 
be  a  wilful  and  intentional  doing  of  an  unlawful 
act  in  relation  to  the  'property  damaged. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Recorder  of  Wolverhampton. 

At  the  Quarter  Sessions  of  the  Peace  held  at 
Wolverhampton  on  the  8th  Jan.  instant  Henry 
Pembleton  was  indicted  for  that  he  "  unlawfully 
and  maliciously  did  commit  damage  injury,  and 
spoil  upon  a  window  in  the  house  of  Henry  Kirk- 
ham  '*  contrary  to  the  provision  of  the  Stat.  24 
and  25  Yict.  c.  97  s.  51.  This  section  of  the  statute 
enacts: 

Whosoever  Bhall  nnlawfnlly  and  malioioaBly  oommit 
any  damage  iDJory  or  Bpoil  to  or  upon  any  real  or 
personal  property  whatsoever  either  of  a  public  or  a 
private  n»tnre  for  which  no  punishment  is  hereinbefore 
provided,  the  damage  injury  or  spoil  being  to  an  amount 
tzoeeding  52.  shall  be  gtulty  of  a  misdemeanor ^  and  being 
convicted  thereof  shall  be  liable  at  the  discretion  of  the 
eoort  to  be  imprisoned  for  any  term  not  exceeding  two 
years  with  or  without  hard  labour ;  and  in  case  any  such 
offence  shall  be  committed  between  the  hours  of  nine  of 
the  dock  in  the  evening  and  six  of  the  clock  in  the  next 
morning,  shall  be  liable  at  ^e  discretion  of  the  court  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding 
five  jears  and  not  less  than  three,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

On  the  night  of  the  6th  Dec.  1873  the  prisoner 
was  drinking  with  others  at  a  public-house  called 
**  The  Grank  Turk  "  kept  by  the  prosecutor.  About 
eleven  o*clock  p.m.  the  whole  party  were  turned 
oat  of  the  house  for  being  disoraerly,  and  they  then 
b^;an  to  fiffht  in  the  street  and  near  the  prose- 
eator's  window,  where  a  crowd  of  from  40  to  50 
persons  collected.  The  prisoner,  after  fighting 
acme  time  with  persons  in  the  crowd,  separated 
himself  from  them,  and  removed  to  the  other  side 
of  the  street,  where  he  picked  up  a  large  stone,  and 
threw  it  at  the  persons  ne  had  been  fighting  with. 
The  stone  passed  over  the  heads  of  those  persons, 
and  struck  a  large  plate  glass  window  in  the 
prosecutor's  house,  and  broke  it,  thereby  doing 
damage  to  the  extent  of  11,  \2s,  9(2. 

The  jury,  after  hearing  evidence  on  both 
sides,  found  that  the  prisoner  threw  the  stone 
which  broke  the  window,  but  that  he  threw  it 
at  the  people  he  had  been  fighting  with,  in- 
tending to  strike  one  or  more  of  them  with  it, 
but  not  intending  to  break  the  window;  and 
th^  returned  a  verdict  of  ''  guilty "  whereupon 


I  respited  the  sentence,  and  admitted  the  prisoner 
to  bail,  and  pray  the  judgment  of  the  Court  for 
Crown  Cases  Reserved,  whether  upon  the  facts 
stated  and  the  finding  of  the  jury  the  prisoner 
was  rightly  convicted  or  not. 

(Signed)  John  J.  Powell. 

Recorder  of  Wolverhampton. 

No  counsel  appeared  to  argue  for  the  prisoner. 

/.  Underhill  u)r  the  prosecution. — ^The  conviction 
was  right  under  the  statute,  for  it  is  found  that  the 

Erisoner  threw  the  stone  at  the  people,  intending  to 
it  some  or  one  of  them ;  that  is,  that  he  was  guilty 
of  a  malicious  act;  and  the  other  part  of  the  finding 
that  he  did  not  intend  to  break  the  window,  may 
be  rejected  as  surplusage.  An  unlawful  act  done 
without  just  cause  implies  malice.  In  the  Act  there 
are  some  sections  under  which  it  is  necessary  that 
there  should  be  the  intention,  in  order  to  prove 
the  offence,  but  there  are  others  under  which  it  is 
not  necessary  that  there  should  be  the  intention ; 
for  instance  sect.  58  enacts  that  every  punishment 
and  forfeiture  imposed  by  the  Act  on  any  person 
maliciously  committing  any  offence  whether  the 
same  be  punishable  upon  indictment  or  upon 
summary  conviction,  shall  equallv  apply  and  be 
enforced,  whether  the  offence  shall  be  committed 
from  malice  conceived  a^nst  the  owner  of  the 
property  in  respect  of  which  it  shall  be  committed, 
or  otherwise.  There  was  malice  against  the 
persons  at  whom  the  stone  was  thrown  and  the 
consequence  of  throwing  the  stone  was  the  damage 
to  the  window.  The  above  section  seems  to 
dispense  with  malice  against  the  owner  of  the  pro- 
perty inj  ured,  and  the  rule  of  law  that  a  man  must  be 
taken  to  intend  the  consequence  of  an  unlawful  act 
also  applies.  In  1  Russell  on  Crimes  667  (3rd  edit.) 
it  is  said  **  It  should  however  be  observed  that  when 
the  law  makes  use  of  the  term  '  malice  afore- 
thought' as  descriptive  of  the  crime  of  murder  it  is 
not  to  be  understood  merely  in  the  sense  of  a 
principle  of  malevolence  to  particulars,  but  meaning 
that  the  fact  has  been  attended  with  such  circum- 
stances as  are  the  ordinary  svmptoms  of  a  wicked 
depraved  and  malignant  spirit — a  heart  regard- 
less of  social  duty  and  deliberately  bent  on  mischief. 
And  in  general  any  formed  design  of  doing  mis- 
chief may  be  called  malice.  Fost.  256  262." 
[Blackburn,  J. — Foster  is  speaking  of  murder  in 
that  passage.  Lord  Coke,  3  Inst  56  also  speaking 
of  murder  says  "  If  the  Act  which  causes  death 
is  unlawful  it  is  murder."  He  puts  the  case  of  a 
man  who  intending  to  steal  a  deer  in  a  park,  shoots 
at  it,  and  by  the  glance  of  the  arrow  kills  a  boy  that 
is  hidden  in  a  bush.  "'  This,  he  says,  is  murder, 
for  the  act  was  unlawful  although  A.  had  no  intent 
to  hurt  the  boy  nor  knew  not  of  him."  Is  there 
any  authority  except  those  dicta  and  Plnminer's 
case  (Kely,  109)  which  go  that  length?]  The 
same  rule  is  laid  down  in  East's  P.  C.  231  and  Lord 
Hale,  P.  C.  451.  [Lush,  J. — Lord  Coke  seems  to  put 
it  on  the  unlawfulness  of  the  act,  and  he  goes  sp 
far  as  to  say  "If  a  man,  knowing  that  many  people 
come  in  the  street  from  a  sermon,  throw  a  stone 
over  the  wall,  intending  only  to  fraso  them  or  to 
give  them  a  light  hurt  and  thereupon  one  is  killed, 
this  is  murder;  for  he  had  an  ill  intent,  though 
that  intent  extended  not  to  death  and  though  he 
knew  not  the  party  slain."  Surely  that  would  be 
only  manslaughter  unless  he  knew  what  his  act 
would  probably  do,  or  unless  he  intended  to  do 
grievous  bodily  harm.  You  have  to  make  out  not 
only  that  the  aAl^«A\iii\Qk'^^\AW\»\Xi'QX  \\»  ^rt^va  \waS\r 
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dons.  Does  not  that  mean  intentionally  malicious  ? 
Mast  yon  not  show  that  he  did  maliciouslj  break 
the  window?]  Suppose  a  man  throws  at  one 
window,  and  misses  it  but  breaks  another.  Would 
not  that  case  be  within  the  Act,  although  there 
was  no  intention  to  break  the  particular  window  p 
In  Eus.  739  it  is  said  "  There  are  many  acts  so 
heedless  and  incautious  as  necessarily  to  be  deemed 
unlawful  and  wanton  though  there  may  not  be  any 
express  intent  to  do  mischief ;  and  the  party  com- 
mitting them,  and  causing  death  by  such  conduct 
will  be  guilty  of  manslaughter."  in  Beg  v.  Ward, 
(12  Cox  C.  C.  123  ;  41  L.  J.  69,  M.  C.)  where  the 
prisoner  who  was  jealous  of  other  persons  going 
in  pursuit  of  wild  fowl  in  a  creek  of  a  river,  firea 
from  his  boat  while  the  prosecutor  was  in  pursuit 
of  wild  fowl  in  a  way  so  as  to  frighten  and  deter 
him  from  going  there  again;  but  as  the  prosecutor's 
punt  slewed  roimd,  he  was  struck  by  the  shots 
from  the  prisoner's  gun,  but  if  the  boat  had  not 
slewed  round,  the  shot  would  not  have  struck  him; 
and  it  was  held  by  a  majority  of  twelve  judges  to 
three  that  there  was  evidence  of  a  malicious  wound- 
ing  by  the  prisoner.  [Lush,  J. — In  that  case  Kelly, 
C.IB.  asked  '*  Does  maliciously  necessarily  mean 
intentionally?]  The  cases  of  Bex  v.  Haughion, 
(5  C.  &  P.  565)  and  Beg  v.  Monagham  (23  L.T.  Rep. 
N.  S.  168)  were  then  cited.  If  a  peron  throws  a  stone 
in  a  neighbourhood  where  there  are  windows  intend 
ing  seriously  to  hurt  some  person,  can  he  excuse 
himself  because  the  result  is  only  that  a  window  is 
broken  instead  of  a  man's  head  P  Sect.  39  relates 
to  unlawful  and  malicious  injuries  to  works  of  art. 
Now  if  two  persons  happen  to  quarrel  in  a  museum 
and  one  throws  a  missile  at  the  other,  and  misses 
him  but  destroys  a  valuable  art  specimen,  is  he  to 
be  held  not  guilty  of  an  offence  because  his 
malicious  intention  was  towards  the  man  and  not 
the  property  or  its  owner  P  Yet  that  must  follow, 
if  the  conviction  is  not  upheld  in  this  case. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this 
conviction  must  be  quashed.  The  facts  of  the  case 
are  these.  The  prisoner  and  some  other  persons  who 
had  been  drinking  in  a  public  house  were  turned 
out  of  it  about  11  p.m.  for  being  disorderly,  and 
they  then  began  to  fight  in  the  street  near  the 
prosecutor's  window.  The  prisoner  separated  him- 
self from  the  others,  and  went  to  the  other  side  of 
the  street,  and  picked  up  a  stone,  and  threw  it  at 
the  persons  he  nad  been  fighting  with.  The  stone 
passed  over  their  heads,  and  broke  a  large  plate 
glass  window  in  the  prosecutor's  house,  doing 
damage  to  an  amount  exceeding  5L  The  jury 
found  that  the  prisoner  threw  the  stone  at 
the  people  he  had  been  fighting  with  intendihg  to 
strike  one  or  more  of  them  with  it,  but  not 
intending  to  break  the  window.  The  question  is 
whether  under  an  indictment  for  unlawfully  and 
maliciously  committing  an  injury  to  the  window  in 
the  house  of  the  prosecutor,  the  proof  of  these  facts 
alone  coupled  with  the  finding  of  the  jury  will  do  P 
Now  I  think  that  is  not  enough.  The  indictment 
is  framed  under  the  24  &  25  Vict.  c.  97  s.  51.  The 
Act  is  an  Act  relating  to  malicious  injuries  to  pro- 
perty, and  sect.  51  enacts  that  whosoever  shall 
unlawfully  and  maUciously  commit  any  dam- 
age, &>c.  to  or  upon  anj^  real  or  personal  property 
whatsoever  of  a  public  or  a  private  nature  for 
which  no  punishment  is  hereinbefore  provided 
to  an  amount  exceeding  5Z.  shall  be  guuty  of  a 
misdemeanor.  There  is  also  the^58th  section  which 
t/eserrea  attention,     " Every  pumshment  and  for- 


feiture by  this  Act  imposed  on  any  person  mali- 
ciously committing  any  offence,  whether  the  same 
be  punishable  upon  indictment  or  upon  summarr 
conviction,  shall  equally  apply  and  be  enforcedf, 
whether  the  offence  shall  be  committed  from  malice 
conceived  against  the  owner  of  the  property  in 
respect  of  wnich  it  shall  be  committea,  or  other- 
wise." It  seems  to  me  on  both  these  sections 
that  what  was  intended  to  be  provided  against 
by  the  Act  is  the  wilfully  doing  an  unlawfnl 
Act,  and  that  the  Act  must  be  wilfully  and 
intentionally  done  on  the  part  of  the  person 
doing  it,  to  render  him  liable  to  be  convicted. 
Without  saying  that  upon  these  facts  if  the  jury 
had  found  that  the  prisoner  had  been  guilty  of 
throwing  the  stone  recklessly,  knowing  that  there 
was  a  window  near  which  it  might  probably  hit, 
that  I  should  have  been  disposed  to  inte»^ere  with 
the  conviction,  yet  as  they  have  found  that  he  threw 
the  stone  at  the  people  he  had  been  fighting  with 
intending  to  strike  them  and  not  intending  to 
break  the  window,  I  think  the  conviction  must  be 
quashed.  1  do  not  intend  to  throw  any  doubt  on 
tne  cases  which  have  been  cited  and  which  show 
what  is  sufficient  to  constitute  malice  in  the  case 
of  murder.  They  rest  upon  the  principles  of  the 
common  law,  and  have  no  application  to  a  statutory 
offence. 

Blackbubn,  J. — I  am  of  the  same  opinion  and  I 
quite  agree  that  it  is  not  necessary  to  consider 
what  constitutes  wilful  malice  aforethought  to 
bring  a  case  within  the  common  law  crime  of 
murder,  when  we  are  construing  this  statute  which 
says  that  whosoever  shall  unlawfully  and  mali- 
ciously commit  any  damage  to  or  upon  any  real 
or  personal  property  to  an  amount  exceeding  hi., 
shall  be  guilty  oi  a  misdemeanor.  A  person  may 
be  said  to  act  maliciously  when  he  wilfully  does  an 
unlawful  act  without  lawful  excuse.  The  question 
here  is  can  the  prisoner  be  said  when  he  not  only 
threw  the  stone  unlawfully,  but  broke  the  window 
unintentionally,  to  have  unlawfully  and  maliciously 
broken  the  wmdow.  I  think  that  there  was  evi- 
dence on  which  the  jury  might  have  found  that  he 
unlawfully  and  maliciously  broke  the  window,  if 
if  they  had  found  that  the  prisoner  was  aware 
that  the  natural  and  probable  consequence  of 
his  throwing  the  stone  was  that  it  might  break 
the  glass  wmdow,  on  the  principle  that  a  man 
must  be  taken  to  intend  what  is  the  natural 
and  probable  consequence  of  his  acts.  But  the 
jury  have  not  found  that  the  prisoner  threw  the 
stone,  knowing  that,  on  the  other  side  of  the 
men  he  was  throwing  at,  there  was  a  glass  window, 
and  that  he  was  reckless  as  to  whether  he  did  or  did 
not  break  the  window.  On  the  contrary  they  have 
found  that  he  did  not  intend  to  break  the  window. 
I  think  therefore  that  the  conviction  must  be 
quashed. 

PiGOTT,  B. — I  am  of  the  same  opinion. 

Lx7SH,  J. — I  also  think  that  on  this  finding  of  the 
jury  we  have  no  alternative  but  to  hold  that  the  con- 
viction must  be  quashed.  The  word  "  maliciously  '* 
means  an  act  done  either  actually  or  constructively 
with  a  maUcious  intention.  The  jury  might  have 
found  that  he  did  intend  actually  to  break  the 
window  or  constructively  to  do  so,  as  that  he 
knew  that  the  stone  might  probably  break  it 
when  he  threw  it.    But  they  have  not  so  found. 

Clbasbt,  B.  concurred. 

Conviction  qwUhed^ 
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Seported  by  C.  E.  Maldbv,  Esq.,  Borrister-at-Law. 

May  8  and  19, 1874. 

(Before  the  Lord  Chancellor  (Caims),  Lords 
Chelmspobd,  Hatherley,  O'Haoan,  and  Sel- 
borne). 

The   East  London  Eailway  Company  v.  White- 

church  and  others. 

error  prom  the  court  op  exchequer  chamber  in 

ENGLAND. 

Bating — LiabUUy  of  com/pamy  to  make  good  defi- 
ciency in  rates. 

By  the  East  London  Railway  Act  1865  (28  ^  29 
Vict.  c.  li.)  the  plaintifa  in  error  were  authorised 
to  construct  a  system  of  railways,  numbered  from 
Ito  7 ;  and  by  sect.  128  of  the  Act  it  was  enacted 
that  '*  if  and  while  the  compa/ny  are  possessed 
under  this  Act  of  any  lands  assessed  or  Viable  to 
be  assessed  to  any  sewers  rate,  eonsolidaied  rat^, 
poor  rate,  police  rate,  main  drainage  rate,  church 
rate,  or  other  parochial  or  ward  rate,  they  shaU 
from  time  to  time,  until  the  railway  and  the  works 
thereof  are  completed  and  assessed,  or  liable  to 
be  assessed,  be  liable  to  make  good  the  deficiency 
in  the  assessment  for  siuih  rates  by  reason  of  those 
lands  being  taken  or  used  for  the  purpose  of  the 
railway  or  works;  and  the  deiiciency  shall  be 
computed  according  to  the  rental  at  which  those 
Ihnas,  with  any  buildings  thereon,  are  now 
rated.*' 

No.  1  railway,  which  was  the  principal  line,  passed 
through  several  parishes,  among  others,  B.,  of 
which  the  def end-ants  in  error  were  churchwardens 
and  overseers.  The  whole  of  the  part  which  passed 
through  B.  was  completed  and  worked ;  but  the 
part  in  some  other  varishes  was  unfinished,  as 
were  other  parts  of  the  system. 

Held  (reversing  the  decision  of  the  Exchequer 
Chamber)  thai  the  whole  of  the  line  in  B.  parish 
beina  complete,  and  capable  of  being  assessed  as  a 
working  railway,  the  compan/y  were  no  longer 
liable  to  make  good  the  deficiency  in  the  raf^s 
under  the  above  sections,  for  the  provisions  of  the 
section  relate  only  to  each  particular  parish. 

Heg.  V.  Metropolitan  District  Bailwaj  Company 
(1  Bep.  6Q.B.  698)  disapproved. 

This  was  a  proceeding  in  error  on  the  judgment 
of  the  Court  of  Exchequer  Chamber,  Willes, 
Keating,  Lush,  and  Brett,  JJ.,  Blackburn  and 
Mellor,  JJ.,  dissenting  (reported  L.  Rep.  7  Ex.  4i24 ; 
27  L.  T.  Rep.  N.  S.  494),  reversing  the  judgment 
of  the  Court  of  Exchequer,  Kelly,  U.B.,  Bramwell 
and  Cleasby,  BB.,  Martin,  B.,  dissenting  (reported 
li.  Rep.  7  Ex.  248 ;  26  L.  T.  Rep.  N.  S.  635),  on  a 
special  case  stated  in  an  action  brought  by  the 
defendants  in  error,  the  churchwardens  and  over- 
seers of  the  parish  of  St.  Mary,  Rotherhithe,  to 
recover  from  the  railway  company  the  sum  of 
3102.,  the  deficiency  in  the  rates  upon  lands  taken 
by  the  company  under  their  Act  (28  &  29  Vict. 
c.  li),  and  claimed  by  the  defendants  in  error  as 
dne  under  sect.  128  of  that  Act. 

The  facts  are  fully  set  out  in  the  reports  in  the 
courts  below. 

Sir  /.  Karslake,  Q.C.  and  Poland  for  the  plain- 
tiffs in  error. 

Prentice,  Q«0.  and  Morgan  Howard  for  the 
defendants  in  error,  urged  the  same  arguments, 
and  relied  on  the  same  cases  as  in  the  courts 
below.  Cur.  adv.  tndi. 


May  19. — The  Lord  Chancellor  (Cairns),  after 
going  through  the  facts  as  to  the  authorization  of 
the  railway  under  the  East  London  Railway  Act 
1865  (28  &  29  Vict.  c.  li),  continued :    The  rail- 
way   so   authorised    passed     through    different 
Parishes,  including  the  parish  of  St.  Mary,  Rother- 
ithe,  and  it  is  completed  in  that  parish,  although 
not  along  the  whole  extent  of  the  line  contemplated 
by    the    Act.      Now    when   an   Act   is    passed 
authorising  a  company  to  construct  a  railway  or 
other  public  works,  and  to  take  land  and  houses 
in  a  parish  for  that  purpose,  if  there  were  nothing 
further  provided,  the  company  would  be  at  liberty 
to  pull  down  the   houses  and  occupy  the  lands 
along  their  whole  line,  while  it  was  in  course  of 
construction,  and  if  during  the  process  the  pre- 
mises became  of  a  less  assessable  value,  it  would 
be  within  an  ordinary  landowner's  powers  to  do  as 
he  pleased  with  his  land  in  any  parish,  and  the 
parochial    authorities   would    be    compelled    to 
submit  to  the  loss.    But  it  has  been  the  habit 
of  the  Legislature  to  take  into  consideration  the 
inconvenience  and  loss  caused  by  the  land  being 
rendered     of     little     or    no     assessable    value 
during  the  progress  of  the  works,  and  in  conse- 
quence, the  provision  contained  in  sect.  128  of  the 
East  London  Railway  Act,  was  enacted,  and  the 
only  question  before  your  Lordships  is  the  proper 
construction  of  that  section.    The  c|uestion  must 
be  approached  without  any  d  prion  view  as  to 
what  would  be  the  natural  course  for  the  Legis- 
lature to  adopt.    I  venture  to  remind  your  Lord- 
ships of  this,  because  some  of  the  learned  judges 
of  the  court  below  say  that  the  intention  a  priori 
must  be,  that  the  parishes  should  suffer  no  loss. 
I  do  not  see  whv  tnis  should  be  so.     Some  provi- 
sion should,  no  aoubt,  be  made  as  to  lands  lying 
unproductive  during  the  progress  of  the  works ; 
but  we  cannot  tell  what  bargain  the  Legislature 
may  choose  to  make.    The  wisdom  of  Parliament 
may  adopt  either  of  two  courses  ;  they  may  say 
that  the  assessable  value  of  the.  premises  occupied 
is  to  be  takeu  as  it  originally  stood,  until  the  whole 
line  is  completed ;  or,  looking  at  each  parish  sepa- 
rately, that  the  sum  at  which  the  premises  were 
assessed  is  to  be  taken  to  be  their  value  until 
there  is  another  assessable  property  in  the  parish 
to  bo  assessed,  though  that  may  not  be  as  valu- 
able as  it  was  before.    I  will  aad,  as  regards  the 
former  of  these  courses,  that  it  might  or  might 
not  be  beneficial  to  the  parish,  when  part  of  the 
line  was  completed,  it  might  be  more  productive 
than  after  the  whole  had  been ;  and  according  to 
this  view  the  original  assessment  would  continue 
until  every  portion  of  this  line,  however  minute, 
was  completed.    The  respondents  contend  that  the 
original    assessment    should  continue    until    the 
whole  line  authorised  by  the  Act,  or  at  all  events, 
until  the  whole  of  the  No.  1,  or  main  line,  should 
be  completed.    The  appellants  contend  that  as 
soon  as  the  railway  in  any  particular    parish  is 
completed,  although  only  a  portion  of  a  larger 
line,  so  that  it  can  be  assessed,  that  is,  the  terminus 
of  the  time  during  which  the  old  assessment  is  to 
continue.    The  words  of  sect.  128  are:  "If  and 
while  the  company  are  possessed  under  this  Act  of 
any  lands  assessea,  or  liable  to  be  assessed,  to  any 
sewers  rate,  consolidated  rate,  poor  rate,  police 
rate,  main  drainage  rate,  churcn  rate,  or  other 
parochial  or  ward  rate,  they  shall  from  time  to 
time,  until  the  railway  or  the  ytotVl^  \»Vi«t^sil  ^wc^ 
completed  and  asaesaea,  ox  \^8XA&  \iQ  \^  ^%<«««b».^^^ 
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be  liable  to  make  good  the  deficiency  in  the 
assessment  for  such  rates  by  reason  of  those 
lands  bein^  taken  or  used  for  the  parposes 
of  the  railway  or  works,  and  the  deficiency 
shall  be  computed  according  to  the  rental  at  which 
those  lands  with  any  building  thereon  are  now 
rated."  Tour  Lordships  wiU  observe  that  two 
assessments  are  contemplated,  the  one  present, 
while  the  compuiy  are  possessed  of  the  lands,  the 
other  future,  which  is  the  terminus  of  the  interval 
during  which  the  old  assessment  is  to  continue. 
This  would  lead  to  the  conclusion  that  they  are 
ejusdem  generis,  and  that  as  the  first  is  parochial 
the  second  is  also  parochial.  We  shall  obtain  a 
clue  to  the  meaning  if  we  insert  in  the  second  line 
of  the  section  after  the  words,  "  assessed  or  liable 
to  be  assessed,"  the  words  "  in  any  parish,"  which 
must  necessarily  be  understood.  We  then  have 
clearly  and  plainly  the  expression  of  the  intention 
of  the  Legislature  that  until  the  present  parochial 
assessment  is  replaced  by  another  parochial  assess- 
ment, always  looking  to  the*  same  parish,  the  old 
assessment  is  to  remain.  If  we  adopt  the  view 
contended  for  by  the  respondedts,  the  words  after 
"  completed  "  should  be  struck  out  of  the  clause. 
For  tnese  reasons  I  think  the  judgment  of  the 
minority  of  the  court  below  was  correct,  and  that 
the  decision  of  that  court  ought  to  be  reversed.  I 
attach  but  little  importance  to  arguments  drawn 
from  other  clauses  m  the  Act ;  they  are  of  the 
nature  of  private  bargains  with  particular  parishes 
inserted  at  their  instance,  and  ought  not  to  afiect 
the  construction  of  a  general  clause,  such  as  that 
now  before  your  Lordships.  As  the  case  of  Reg.  v. 
The  Metropolitan  District  Railway  Company  (L. 
Bep.  6  Q.  "B,  698)  was  much  commented  on  below, 
I  must  admit  the  view  which  I  take  is  inconsistent 
with,  and  must  supersede  it. 

Lord  Chelmsford. — My  Lords,  the  question 
cannot  be  regarded  as  free  from  difficulty  when 
we  look  at  the  differences  of  opinion  among  the 
learned  judges,  and  the  case  of  Reg.  v.  The 
Metrovolitan  District  Railway  Company  (uhi  sup.\ 
they  tnought  could  not  be  distinguished  from  which 
the  present  case.  It  depends  on  the  words  in  sect. 
128,  "  the  railway  or  the  works  thereof,"  whether 
these  words  are  to  be  taken  to  mean  the  whole 
railway,  or  the  part  of  it  which  is  within  the  par- 
ticular parish  so  as  to  be  assessable  therein.  It  is 
not  difficult  to  understand  the  reason  for  the 
enactment  of  this  section,  and  of  sect.  133  of  the 
Lands  Clauses  Consolidation  Act,  which  is  in- 
corporated with  this  Act.  When  the  lands  taken 
cease  to  be  valuable  it  is  just  that  the  parish  should 
be  protected  against  the  deficiency  in  the  rates, 
ana  that  the  company  should  be  liable  for  it ;  but 
when  the  reason  tor  it  ceases  the  operation  of  the 
provisions  should  cease  also.  This  renders  it 
probable  that  there  would  be  some  limitation  of 
time,  but  still  the  intention  of  the  Legislature 
must  be  found  from  the  words  themselves.  If  the 
contention  of  the  respondents  be  right — ^if  any 
portion  of  the  line,  however  minute,  be  left  in- 
complete, the  company  must  be  charged  with  the 
old  rate,  and  if  the  works  are  not  all  completed  in 
the  period  of  five  years  mentioned  in  the  Act  they 
must  be  so  charged  for  ever.  Your  Lordships 
would  not  adopt  so  unreasonable  a  construction 
unless  compelled  to  do  so  by  the  words  of  the 
section.  It  has  been  said  that  the  whole  railway 
mast  he  intended,  or  else  the  assessment  could  not 
be  distributed  among  the  several  parishes.    Bat 


that  is  not  the  principle  upon  which  railways 
are  rated  ;  they  are  rated  upon  what  a  lessee  wovud 
be  willing  to  pay  for  the  line  in  the  parish,  and 
the  question  of  what  they  are  liable  to  oe  assessed 
at  is  to  be  determined  in  each  parish.  It  is  a 
matter  of  difficulty,  but  c|uite  as  difficult  when 
dealing  with  the  whole  railway  as  with  a  part  of 
it.  Mr.  Justice  Willes,  in  the  court  below,  said 
that  it  could  not  be  supposed  that  a  railway  could 
be  worked  successfully  within  the  limits  of  a 
single  parish;   in  this  case  the  railway  is  com- 

eleted  in  the  parish,  and  worked  by  the  London, 
iri^hton,  and  South  Coast  Railway  Company,  as 
the  lessees  of  the  appellants,  whether  successfully 
or  not,  does  not  anect  the  cjuestion.  The  same 
learned  judge  seems  to  consider  the  provision  as 
of  the  nature  of  an  indemnity  to  the  parish,  but 
I  do  not  so  read  the  clause.  If  the  railway  is 
liable  to  be  rated  the  parish  must  rate  it  at  its 
value,  though  that  may  be  less  than  the  rateable 
value  of  the  land  before  the  company  took  it.  I 
lay  considerable  weight  upon  the  words  *'  liable  to  be 
assessed,"  which  Mr.  Justice  Blackburn  rejects  as 
surplusage.  When  the  property  is  liable  to  be 
assessed,  the  parish  is  bound  to  assess  it ;  any  rate- 
payer would  oe  entitled  to  insist  <m  it,  as  that 
teamed  judge  says.  The  construction  contended 
for  by  the  parochial  authorities  being  unreason- 
able, as  I  have  said,  it  becomes  necessary 
to  see  if  we  cannot  put  a  different  construction 
upon  the  section.  The  words  themselves  appear 
to  me  to  be  more  applicable  to  a  part  than  to  the 
whole  of  the  line ;  tne  assessment  must  be  made 
in  the  different  parishes,  and  when  the  words 
"  liable  to  be  assessed  "  are  added,  they  can  only  be 
applied  to  the  different  parishes  as  it  is  only  there 
that  it  can  be  ascertainea  what  is  the  property  liable 
in  the  parish.  I  do  not  think  it  necessary  to  read 
in  the  words  ''in  the  parish,"  as  suggested  by 
Brett  J.,  for  I  think  they  are  involved.  I  cannot 
acquiesce  in  the  decision  of  the  Queen's  Bench  in 
the  case  of  The  Queen  v.  The  Metropolitan  District 
Railway  Company  {ubi  sup.),  or  distinguish  it  from 
the  present  case  as  Cleasby,  B.,  has  attempted  to  do. 

Lord  Hatherlet. — My  Lords,  I  am  of  the  same 
opinion ;  I  rely  entirely  on  the  words  of  sect.  128, 
without  omitting  or  adding  anything.  I  find  Uie 
word  "  railway;  to  what  does  that  apply,  having 
reference  to  the  whole  subject  of  the  provision  P 
The  subject  is  the  parish  rate,  which  must  be 
assessed  where  the  rateable  property  is  found ;  we 
must  therefore  come  to  the  conclusion  that  the 
railway  spoken  of  must  be  the  railway  in  the 
parish  where  the  rate  is  to  be  made ;  and  it 
cannot  be  intended  that  the  parochial  authorities 
are  to  wait  for  an  indefinite  time  till  it  is  finished 
in  other  parishes.  We  cannot  apply  the  word 
"  railway  in  sect.  128  to  anything  but  that  which 
is  the  subject  of  assessment  m  the  parish 
where  it  is  n>und. 

Lord  0*Ha6AN  concurred  for  the  same  reasons, 
admitting  that  it  was  a  case  of  great  difficulty,  in 
which  the  arguments  were  nicely  balanced,  as  the 
division  of  opinion  among  the  learned  judffee 
below  showeo.  The  words  would  warrant  eiwer 
contention,  as  one  side  must  insert  the  words  "  in 
the  parish,"  the  other  the  word  "  whole,"  in  order 
to  maintain  their  view. 

Lord  Sblborne. — My  Lords,  the  words  of  sect. 
128  seem  to  me  to  be  enough  to  decide  the  case  in 
f^vomr  of  the  appellants,  and  I  will  not  go  heytmd 
them.    The  governing  words  relate  to  the  p«ro- 
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chial  assessment.  In  the  context  the  particular 
local  assessment  is  in  view,  which  could  not  be 
laid  npon  the  whole  railway,  but  only  upon  the 
part  of  it  in  the  particular  parish.  The  sentence 
should  be  read  as  the  Lord  Chancellor  has  pro- 
posed, and  it  seems  impossible  not  to  extend  the 
words  "  in  the  parish  "  to  the  words  "  liable  to  be 
assessed'*  in  the  middle  of  the  sentence.  Each 
assessment  must  be  in  the  particular  parish,  and 
the  whole  sentence  relates  to  the  particular  lands 
in  the  particular  parish.  I  find  nothing  in  it  to 
justify  the  contention  that  it  contemplates  an 
aggregate  assessment  of  all  the  parts. 

Judgment   of  the  Court  of  Exchequer  Chamber 
revereedf  and  judgment  given  for  the  plaintiffs 
in  error. 
Attorneys  for  the  plaintiffs  in  error,   Wilson, 
Sristows,  and  Carpmael. 

Attorneys  for  the  defendants  in  error,  Hawks, 
WiUmott,  and  Stokes. 


Tuesday,  May  5, 1874. 

(Before  the  Lord    Chancellor  (Cairns),    Lords 
Hatherley,  0*Hagan,  and  Selborne.) 

Lakeman  v.  Mountstephen. 

ox  appeal  prom  the  exchequer  chamber  in 

ENGLAND. 

StahUe  of  Frauds  (29  Car.  2,  c.  3)  sect.  4!— Promise 
to  he  answerable  for  debt  of  another — Evidence  of 
jprimary  liability. 
Tne  respondent  had  been  employed  to  construct  a 
main  sewer  by  a  local  board  of  health,  of  which 
the  appellant  was  chairman .    When  the  sewer  was 
nearly  completed  the  board  gave  notice,  under  11  ^ 
12  Vict.  c.  63,  s.  69  to  the  occupiers  of  the  adjoining 
houses  to  connect  their  drainage  within  twenty- 
one  days,  or  the  board  would  do  ths  work  at  their 
expense.    Before  the  twenty-one  days  had  expired, 
the  respondent,  having  completed  the  sewer,  was 
about  to  leave  the  place,  when  the  appellant  said 
"  What  objection  have  you  to  m,ake    the    con- 
nections ?  "   The  respondent  replied  "  Ihave  none, 
if  you  or  the  hoard  will  give  the  order,  or  become 
responsible."     The  appellant  then  said,  **  Go  on 
and    do  the  work,  and  I  tmll  see  you  paid." 
The  respondent  accordingly  did  the  work  under 
the  8upervnte7%dence  of  the  surveyor  of  the  board, 
and  sent  in  his  account  to  the  board.     The  boa/rd 
refused  payment  on  the  ground  thai  they  had 
not    aiUnorised  the  order,  and  the  respondent 
brought  an  cLction  against  the  appellant. 
The  appellant  denied  the  conversaiion,  but  the  jury 
found  that  it  did  take  place,  and  the  respondent 
obtained  a  verdict. 
A  nde  having  been  obtained  to  enter  a  nonsuit 
on  the  ground  that  the  conversation   did    not 
amount  to  an  undertaking  to  be  primarily  liable, 
but  was  a  promise  to  answer  for  the  debt  of  an- 
other, within  sect.  4  of  the  Statute  of  Frauds,  and 
ehould  therefore  have  been  in  writing,  the  C^mrt  of 
Queen* s  Bench  made  it  absolute,  but  on  appeal  the 
Court  of  Exchequer  Chamber  reversed  the  judg- 
ment,  on  the  ground  that  there  wa^  evidence  of  an 
agreement  on  the  part  of  the  appellant  to  be  pri- 
marily liable.    On  appeal  to  the  House  of  Lords : 
HM  thai  there  was  sufficient  evidence  of  primary 

UabHUy  to  go  to  the  jury. 
Tbu  was  an  appeal  from  a  decision  of  the  Ex- 
oheqner  Chamber  (reported  L.  Bep.  7  Q.  B.  196; 
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25  L.  T.  Rep.  N.  S.  755)  reversing  a  judgment  of  the 
Queen's  Bench  (reported  L.  Bep.  5  Q.  B.  613)  making 
absolute  a  rule  to  enter  a  non-suit  in  an  action  in 
which  the  respondent  was  plaintiff,  and  the  appel- 
lant defendant.  The  facts  of  the  case,  and  the 
pleadings  are  fully  set  out  in  the  report  in  the 
court  below. 

For  the  appellant,  Cole,  Q.C.  and  Bind&r  urged 
the  same  arguments,  and  relied  on  the  same  cases 
as  below. 

For  the  respondent.  Lopes,  Q.C.  and  A,  Charles 
were  not  called  upon  to  argue. 

The  Lord  Chancellor  (Cairns)  said. — My  Lords, 
the  question,  and  the  only  question,  which  your 
Lordships  are  called  upon  to  decide  is  whether 
there  was   or  was  not  evidence  of  an    original 
liability  on  the  part  of  the  defendant  to  pay  the 
plaintiff  on  account  of  the  work  done  by  him.     I 
begin  by  pointing  out  that  it  is  the  only  question 
for  the  purpose  of  reminding  your  Lordships  that 
your  decision  is  not  embarrassed  by  having  to 
consider  whether  the  precise  sum  which  has  been 
awarded  by  the  jury  is  the  sum  which  ought  to 
have  been  awarded.    What  questions  have  been 
raised,  and  what  distinctions  have  been  drawn  as 
to  the  various  items  in  the  plaintiff^s  account  this 
is  not  the  time  or  place  to  aiscuss.    It  might  have 
been  done  at  an  earlier  stage  of  the  case,  but  not 
here.     Taking  the  question   raised  by  the  rule, 
whether  there  was  any  evidence  of  an  original 
liability,  I  must  remind  your  Lordships  that  it  is 
to  be  determined  on  the  evidence  of  the  plaintiff 
himself.     Other  witnesses  were  called,  but  their 
evidence  is  not  material  with  respect  to  the  point 
with  which  alone  your  Lordships  have  to  deal. 
The  jury  might  accept  it,  or  might  refuse  it  if  they 
f^ere  satisfied  with  the  evidence  called  on  the  other 
8id«,  but  the  only  Question  before  your  Lordships 
is  whether  at  the  close  of  the  plaintiff's  case  tne 
learned  judge  would  have  been  justified  in  directing 
a  nonsuit.    Ailer  all  the  witnesses  have  been  called 
the  case  must  depend  upon  what  the  plaintiff  him- 
self says,  and  by  reading  parts  of  his  evidence  your 
Lordships  will  be  better  able  to  understand  what 
was    the    original    contract.     Beferring    to    the 
resolution  of  the  local  board,  and  the  notice  given 
to  the  occupiers,  he  says  "I  knew  nothing  of  this." 
"  Adams  asked  me  if  I  could  procure  1300  feet 
of  pipes,  and  do  the  work  : "  two  different  things, 
provide  the  materials,  and  do  the  work.    "  I  said  I 
would  not,  unless  the  board  would  be  responsible, 
for  I  would  not  take  the  order  from  the  occupiers." 
Then  the  resolution  of  the  board  was  communicated 
to  him,  but  he  refused  to  proceed,  "unless  the 
board  would  make  itself  responsible."     It  is  clear 
from  these  statements  that  the  plaintiff  had  had 
his  attention  called  to  the  danger  of  proceeding  in 
these  matters  without  the  sanction  of  the  local 
authority,  and  therefore  refused  either  to  get  the 
materials  or  begin  the  work  without  it.     He  got 
the  order  for  the  materials,  and  was  so  far  satis- 
fied, but  not  for  the  work,  and  he  therefore  refused 
to  continue  it.     As  to  what  passed  between  him 
and    Lakeman,  Lakeman  said,  "  What  objection 
have  you  to  making  the  connections?"  He  replied, 
*•  I  have  none,  if  you  or  the  board  will  give  the 
order,  or  become  responsible  for  the  payment." 
On  this  Lakeman  said,  "  Go  on  and  do  the  work, 
and  I  will  see  you  paid."    We  have  had  an  inge- 
nious  argument  addressed  to  us  putting  a  con- 
struction on  these  worda  \a  Wvq  ^^«^Xi  ^>CkaX»  '^'cyoitiV 
Stephen  asked  LakemMi  fot  ^oi  oxi^^x  Vtoici  ^^ 
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board,  and  had  an  order  from  him  as  chairman, 
and  had  his  verbal  personal  guarantee  as  well. 
Bat  this  seems  to  me  violent  and  strained.  The 
natural  construction  is  that  Mountstephen,  following 
the  course  he  pursued  with  Adams,  stated  that  he 
must  refuse  to  do  the  work  if  he  could  get  no 
order,  but  would  do  it  if  he  got  an  order  from  the 
board,  or  from  Lakeman  as  chaihnan,  or  personally. 
Then  Lidceman,  wishing  the  work  to  be  completed, 
said,  "Don't  concern  yourself  about  the  board;  do  the 
work,  and  I  will  be  paymaster."  That  is  the  obvious 
meaning  of  the  words,  and  appears  to  me  to  be 
strong  evidence  that  Lakeman  gave  the  go  by  to 
the  order  of  the  board  and  stepped  in,  and  took  the 
primary  liability.  He  might  expect  to  be  able 
afterwards  to  shelter  himself  as  chairman  under  an 
after  obtained  consent  of  the  board  to  make  the 
order ;  but  that  was  for  him  to  consider.  He  did 
what  the  contractor  required  to  be  done,  and  the 
only  contract  that  there  could  then  be  between 
t^em  was  a  personal  one.  There  was  a  clear  case 
to  go  to  the  jury.  No  judge  could  have  with- 
drawn it.  I  therefore  move  that  the  decision  of  the 
Exchequer  Chamber  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Hatheblet. — My  lords,  I  entirely  concur 
in  what  has  been  said  by  the  noble  and  learned 
lord  on  the  woolsack,  and  for  the  same  reasons. 
The  evidence  was  sufficient  for  the  jury  if  they 
chose  to  act  upon  it.  Whether  one  would  have 
done  so  oneself  or  not  is  a  different  matter.  The 
defendant  was  anxious  that  the  work  should  not 
be  stopped,  and,  hearing  that  the  plaintiff's  difficulty 
was  as  to  whom  he  should  look  tor  payment,  made 
use  of  the  expression  "  Co  on  and  do  the  work,  and 
I  will  see  you  paid."  It  might  be  capable  of 
another  interpretation,  but  it  is  sufficient  that 
there  was  evidence  enough  for  the  jury  to  find 
that  he  undertook  a  personal  liability.  I  do  not 
see  how  there  could  be  a  nonsuit. 

Lord  O'Hagan. — I  am  of  the  same  opinion,  and 
for  the  same  reasons  substantially.  The  evidence 
was  abundant  to  go  to  the  jury.  The  learned 
judges  of  the  courts  below  differed  as  to  its  effect, 
but  it  is  enough  for  us  to  say  that  there  was  evi- 
dence with  which  the  jury  could  deal.  I  wish  to  add 
that  this  decision  does  not  in  any  way  affect  the 
section  of  the  Statute  of  Frauds,  or  fritter  away  its 
obligation.    It  is  only  on  the  question  of  evidence. 

Lord  Selbobne. — I  am  of  the  same  opinion. 
Some  of  the  expressions  of  the  learned  juages  of 
the  Queen's  Bench  look  as  if  they  thought  that  a 
secondary  liability  could  exist,  even  if  there  were 
not  any  principal  or  primary  liability.  But  there 
can  be  no  surety  unless  there  is  a  prmcipal  debtor. 
His  liability  may  be  created  ex  poet  facto ;  until 
it  is  there  can  be  no  surety,  there  cannot  be  a 
guarantee  unless  there  is  something  to  be 
guaranted.  To  put  this  as  a  guarantee,  as  seems 
to  have  been  tne  tendency  of  the  court  below, 
would  defeat  the  whole  purpose  of  the  communi- 
cation, which  was  intended  to  remove  the  difficulty 
of  the  contractor,  and  to  induce  him  to  go  on.  The 
double  office,  which  Mr.  Justice  Blackburn  seems 
to  assign  to  the  words,  that  they  were  spoken  by 
the  demndant  as  chairman  on  behalf  of  the  board 
and  as  a  personal  guarantee  of  its  liability,  appears 
to  me  to  be  suicidal,  for  the  necessary  result  is  that 
in  that  case  it  becomes  strong  evidence  to  make  the 
plaintiff  liable  on  the  first  count  of  the  declaration 
i  Cherry  Y.  Bank  of  Auetralasioj  L.  Bep.  3  P.  C.  25; 
^JZf.  T.  Bep,  N,  8.  356),  and  the  case  could  not  be 


withdrawn  from  the  jury  unless  the  board  was  really 
liable,  which  the  court  of  Queen's  Bench  did  not 
find.  Mr.  Pinder  has  argued  that  it  was  so,  but  I 
do  not  see  a  particle  of  evidence  to  support  saoh  a 
contention. 

Decision  of  the  Exchequer  Ohamher  affirmed^  and 
appeal  dismissed  unth  costs. 

Solicitors  for  the  appellant,  Churchy  SonSf  and 
Clarke, 
Solicitor  for  the  respondent,  0.  E.  PhUbrick, 
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Beported  l^  B.  Stkwaet  Rochs  and  H.  Psat,  Saqn., 
Banuten-At-lAW. 


Tuesday,  March  10, 1874. 

(Before  the  Lords  Justices.) 

The  Wilts  and  Berks  Canal  Navigation  Compaht 
V.  The  Swindon  Waterworks  Co.  (Limited). 

Canal  company — Bight  to  water — Biparian  prO' 
prietor — Diversion  of  stream — Injunction. 

By  an  Act  of  Parliament  passed  in  1^1  for  amal- 
gamating two  canal  companies,  the  amalgamaied 
company  were  empowered  to  maintain  and  keep 
nuvigalne  the  unUed  canal;  and  for  that  purpose 
to  supply  the  united  canal  ai  all  times  for  ever 
thereafter  with  water  from  all  springs  ana  streams 
which  had  been  or  should  he  found  wUhin  20()0 
yards  of  the  canal.  Under  the  powers  of  iheir 
Act  the  company  diverted  the  waters  of  a  streaim 
within  the  prescribed  limits  by  means  of  a  new 
channel  into  their  canal : 

Held  {reversing  the  decision  of  Malins,  V,C,)  that 
th^  canal  company,  although  they  had  suffered  no 
present  damage,  were  efUitled  to  an  injuncHon  to 
restrain  a  waterworks  company  from  diverting  the 
water  of  the  stream  so  a^  to  cause  injury  to  the 
navigation  of  the  canal. 

This  was  an  appeal  from  a  decision  of  Malins, 

V.C. 
The  hearing  in  the  court  below  is  reported  in  29 

L.  T.  Bep.  N.  S.  722,  where  the  facts  of  the  case 

are  fully  stated. 

The  Yice-Chanoellor  having  dismissed  the  plain- 
tiffs' bill  with  costs,  the  plaintiffs  appealed. 

John  Fear  son,  Q.C.  and  C.  M,  BoupeU,  for  the 
apnellants. — We  have  even  greater  rights  than 
oroinary  riparian  proprietors,  and  are  entitled  to 
an  injunction  to  restrain  the  defendants  from 
diverting  the  water  of  this  stream.  The  defend- 
ants are  also  riparian  proprietors,  and  have  no  right 
to  abstract  water  so  as  to  injure  other  proprietors. 
We  have  already  suffered  considerable  damage  by 
the  diversion  of  the  water,  especially  in  the  dir 
summer  of  1870.  But  whether  we  have  suffered 
dama^  or  not,  we  are  entitled  to  an  injunction  to 
restram  the  defendants  from  abstracting  this  water 
in  such  a  way  as  to  interfere  with  the  navigation 
of  the  canal :  (The  Medway  Company  v.  The  EaH 
of  Bomney,  9  C.  B.,  N.  S.,  575.)  In  Harrop  v.  Hirst 
(19  L.  T.  Bep.  N.  S.  426 ;  L.  Bep.  4  Ex.  43)  it  was 
held  that  an  action  for  diverting  water  was  main- 
tainable without  proof  of  any  actual  personal 
damage,  inasmuch  as  the  act  oi  the  defendant  in 
dirverting  the  water  might,  if  repeated  often 
enough  without  interruption,  furnish  evidence  in 
derogation  of  the  plaintiffs'  legal  rights.  We 
ought  to  have  an  injunction.  [Lord  Justice  Jambs 
referred  to  The  Bochdale  Canal  Company  y.  KisM, 
2  Sim.  N.  S.  78.] 
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Qlasee,  Q.G.,  Bristowe,  Q.G.,  and  W,  W.  Karslake, 
lor  the  respondents. — The  appellants  are  only 
entitled  to  the  water  for  the  purposes  of  navigation. 
We  have  never  taken  water  in  such  a  way  as  t6 
impede  the  navigation  of  the  canal,  and  as  the 
i^pellants  have  suffered  no  actual  damage  they 
are  not  entitled  to  an  injunction,  and  the  Yice- 
Chancellor  was  right  in  dismissing  their  bill. 

Without  calling  for  a  reply. 

Lord  Justice  Jakes  said :  I  am  of  opinion  that  the 

Etiffs,  the  company, are  right  on  the  question  of 
right  which  is  asserted  by  this  bill.  The  plain- 
,  the  company,  obtained  an  Act  of  Parliament 
many  years  ago  by  which  they  were  entitled  to 
supply  this  canal  with  water  from  the  streams 
within  a  certain  distance  of  their  canal ;  and,  among 
other  steams,  there  was  a  stream  within  that 
distance  called  the  Wroughton  Stream.  They 
availed  themseles  of  their  powers  in  respect  of  the 
Wroughton  Stream  about  the  beginning  of  this 
century ;  and  in  order  to  get  the  water  from  that 
stream  they  acquired  by  purchase  a  mill  a  little 
distance  from  the  line  ot  the  canal,  and  made  a  new 
channel,  which  they  lawfully  might  under  those  cir- 
cumstances, to  divert  the  water  into  their  canal. 
That  has  been  a  lawful  stream  from  that  time  to 
this.  That  is  the  old  channel  from  the  Wroughton 
Stream  down  to  the  point  of  diversion  into  the 
canal  which  it  reaches  at  the  middle  of  the  summit 
level.  That  was  lawful  for  the  purpose  of 
supplying  their  canal.  They  acquired  all  the 
rights  of  a  riparian  proprietor  with  regard  to 
that  stream.  They  also  acquired  all  the  rights 
of  a  riparian  proprietor  which  were  vested  up  to  the 
time  of  the  purchase  in  the  then  owner  of  that  mill. 
That  being  so,  it  is  the  right  of  a  riparian  proprietor 
in  this  countrv  to  prevent  any  other  riparian  pro* 
prietor  above  him  mm  diverting  the  stream  so  as 
to  cause  that  stream  to  flow  otherwise  than  in  its 
accustomed  channel  so  far  as  he  is  concerned  ;  and 
he  has  a  right  to  have  the  natural  flow  of  water 
through  his  land,  and  into  his  artificial  canal,  if  he 
has  had  that  for  a  sufficient  length  of  time,  exactly 
as  it  has  been  before,  during  past  years.  All 
streams  are  publici  juris,  and  all  the  water  flowing 
down  the  stream  is  for  the  common  use  of  mankind 
who  live  on  the  banks  of  the  stream ;  and,  there- 
fore, no  doubt  any  person  living  on  the  banks  of  the 
stream  has  a  right  to  use  the  water  for  himself,  his 
family  and  his  cattle,  and  for  all  ordinary  domestic 
purposes,  such  as  brewing,  washing  and  so  on. 
Those  are  the  common  purposes  of  water  in  the 
ordinary  mode  of  using  water.  The  defendants  in 
this  case  are  a  water  company  who  have  been 
minded  from  public  motives  partly,  and  for  private 
profit  partly,  to  supply  water  to  the  large  towns  of 
Old  and  New  Swmdon  where,  by  reason  of  the 
works  of  the  railway,  a  large  population  has 
gathered  together ;  and  they  are  asking  to  use  and 
divert  water  for  the  purpose  of  supplying  those 
towns.  That  is  not  a  purpose  for  which  a  riparian 
proprietor  \a  entitled  to  take  the  water  from  its 
natural  course.  That  being  so,  the  defendants  are 
divertina:  water  from  the  stream  for  a  purpose 
which  is  not  legal  and  in  manner  which  is  not  legal. 
1^  plaintiffs  are  persons,  who,  being  below  them 
on  the  stream,  have  a  right  to  say,  "You  must  not 
divert  the  water  from  its  natural  course."  That 
really  is  a  question  of  right  for  the  oourt  to  decide. 
It  has  been  settled  that  actual  pecuniary  dama^ 
is  not  necessary  to  give  a  right  of  action  or  suit, 
becsiise  it  is  sufficient  to  show  tiiatfoa  are  inter' 


fering  with  that  which  is  a  right,  and  in  a  mode 
which  may  give  a  future  legal  right  to  interfere 
with  the  stream  when  it  may  be  wanted,  or  may  be 
useful  in  a  pecuniary  point  of  view  to  the  riparian 
proprietor  below.  I  am  of  opinion,  notwithstanding 
the  decision  of  the  Vice-chancellor,  that  there  is  a 
clear  legal  right  in  the  canal  company,  whether  as 
owners  of  the  canal,  or  as  owners  of  the  stream  diver- 
ted into  the  canal,  to  say,  "  You  must  let  the  water 
flow  down  its  ordinary  course."  That  is,  of  course, 
assuming  we  were  now  merely  trying  it  in  an  action 
at  law  m  which  action  the  jury  would  be  directed 
by  the  jud^e  to  find  a  verdict  for  the  plaintiff,  but 
possibly  without  damages,  except  so  far  as  damage 
was  incurred  in  the  year  1870,  which  might  be  one 
shilling,  that  is  to  say,  sufficient  damages  to  show 
that  there  was  a  le^  right  invaded,  and  that  the 
plaintiff  was  right  in  having  that  vindicated  by  the 
courts  of  this  country.  Then  it  is  said  that  if  such 
an  action  were  brought  with  a  view  of  applying  to 
this  court,  it  would  be  more  with  reference  to 
whether  there  was  a  substantial  wrong  done,  and 
that  this  court  will  not  interfere  where  there  is  no 
substantial  damage  done.  In  point  offact  it  appears 
to  me  that  in  the  year  1870  there  was  what  I 
consider  substantial  damage.  It  may  be  that  from 
the  small  amount  of  traffic  there  may  not  have 
been  many  boats  anxious  to  travel  along  the  canal 
during  the  months  of  September,  October,  Novem- 
ber, and  December  1870.  If  the  canal  was  reduced 
two  feet  or  three  feet  below  its  proper  level  at  the 
time  when  the  whole  of  it  was  wanted  for  the  pur- 
pose of  the  navigation  of  the  boats,  it  appears  to 
me  that  that  is  a  serious  damage  to  a  canal.  It  is  im  - 
possible  to  say  how  many  barges  might  have  wanted 
to  go  along  the  canal  at  that  time.  Then  it  is  said 
that  the  plaintifis  might  diminish  that  evil  by 
dredg^g ;  but  the  defendants  have  no  right  to  teU 
the  plaintifis  how  and  at  what  time  they  are  to 
dredge  their  canal.  That  made  it  more  important 
to  keep  the  water  that  could  be  got.  It  was  not  in 
the  year  1870,  in  my  opinion,  an  idle  complaint 
on  the  part  of  the  canal  company,  when  they  said, 
"  You,  the  defendants,  are  taking  away  the  water 
from  us  so  as  to  make  our  canal  cease  to  be  a  canal 
during  those  months."  The  defendants  not  only 
allege  that  there  was  no  damage,  but  they  have  put 
most  distinctly  and  clearly  on  their  answer  a  claim 
of  right  of  such  a  kind  as  to  make  it  absolutely 
imperative  on  this  court,  as  it  seems  to  me,  to  deter- 
mine that  question  of  right,  and  to  declare  the 
right  one  way  or  the  other ;  and,  as  the  matter 
now  stands  with  the  bill  dismissed  bv  the  Vice- 
chancellor  with  costs,  it  is  an  adjudication  in  favour 
of  the  defendants  that  they  have  the  right  which 
they  claim  by  the  61st  paragraph  of  their  answer, 
which  is  in  tnese  terms :  *'  We  deny  that  we  have 
threatened,  though  we  admit  that  we  intend  (unless 
enjoined  by  injunction  from  so  doing)  to  continue 
the  diversion  of  the  Wroughton  Stream  into  our 
reservoir  for  our  own  purposes  and  profits  when- 
ever the  demand  on  us  for  water  requires  us  so  to 
do."  Then  they  say  that  is  no  injury  to  the  plain- 
tiffs. Of  course  it  does  no  injury  if  there  is  the  . 
legal  right,  but  injury  is  involved  in  the  violation 
of  a  legal  right,  it  appears  to  me  that  the  plain- 
tiffs are  entitled  to  have  a  declaration  from  the 
court  that  the  defendants  are  not  at  liberty  to 
divert  the  water  from  the  Wroughton  Stream  into 
their  reservoir  for  their  own  purposes  and  profit 
whenever  the  demand  on  \i\ieTCL  lot  -^r^^x  T««^\t^» 
it    I  thid£  they  axe  not*  «a\A.We^  \a  tda^^  vol 
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diversion  of  the  water.  Then  the  canal  company 
only  want  water  legally  as  a  canal  company  for  the 
purposes  of  navigation.  If  they  have  surplus  water 
there  would  be  g;reat  difficulty  in  sajring  whether 
or  not  they  might  sell  it  to  other  persons.  That  i3 
a  matter  as  between  them  and  other  persons  who 
would  be  injured  by  it ;  but  as  far  as  their  con- 
stitution goes,  thev  are  only  entitled  to  take  and 
use  the  water  for  the  purposes  of  navigation,  and 
the  surplus  must  be  the  surplus  which  arises 
casually  with  regard  to  the  water  they  have  so 
taken.  Therefore  it  would  be  right,  in  making  the 
declaration  and  in  granting  the  injunction,  not  to 
grant  an  injunction  which  would  enable  the  canal 
company  to  play  the  part  of  the  dog  in  the  manger 
and  prevent  the  waterworks  company  from  using 
the  water  at  a  time  when  the  canal  company  were 
turning  it  off  as  waste,  as  far  as  they  are  concerned, 
under  the  canal,  which,  it  seems,  has  been  the  case 
in  1870, 1871, 1872, 1873,  and  as  far  as  we  have 
gone  in  1874.  In  making  the  declaration  of  right 
that  the  defendants  are  not  entitled  to  divert  the 
water  from  the  Wroughton  Stream  into  their 
reservoir,  the  injunction  must  be  limited  to  this  : 
to  restrain  the  defendants  from  so  diverting  the 
water  as  to  cause  any  damage  or  hindrance  to  the 
navigation  of  the  canul.  That  is  all  that  it  is 
necessary  to  do  for  the  protection  of  the  right  of  the 
one,  and  not  unnecessarily  interfering  with  the 
objects  of  the  other.  The  plaintiffs  having 
succeeded  as  to  their  legal  right,  and  the  defend- 
ants being  wrong,  that  will  carry  the  costs  of  the 
suit,  but  there  will  be  no  costs  of  the  appeaL 

Lord  Justice  Mbllish. — I  am  of  the  same 
opinion.  I  think  that  the  canal  oompany,  having 
purchased  land  on  the  banks  of  the  stream,  have  the 
ordinary  right  of  riparian  proprietors,  with  respect 
to  that  stream.  I  am  of  opinion  also  that,  besides 
the  ordinary  rights  of  a  riparian  proprietor,  they 
have,  under  the  first  Act  of  Parliament,  a  right  to 
take  the  waters  of  the  stream  for  the  purpose  of 
supplying  their  canal  with  water  for  navigation. 
I  agree  that  they  have  no  right  to  take  the  water 
of  the  stream  for  other  purposes,  such  as  for  the 

§ur(>ose  of  selling  the  water ;  and  if  they  were  to 
0  so,  probably  any  person  lower  down  the  stream 
who  was  prejudic^  by  being  deprived  of  the  water 
would  have  a  right  of  action  at  law  against  them ; 
although  I  think  if  they  really  took  the  water  into 
their  canal  fur  the  purpose  of  navi^tion,  and  then 
happened  to  have  a  surplus  quantity  of  water  in 
any  particular  place  it  would  be  verv  difficult  to  say 
that  thejT  might  not  legally  sell  it,  but  that  is  quite 
immaterial  for  the  purpose  of  this  suit.  Although 
I  agree  that  the  plaintiffs  have  the  ordinary  rights 
of  a  riparian  proprietor,  yet  this  suit  was  really 
instituted  in  respect  of  their  rights  as  canal  pro- 
prietors for  the  purpose  of  supplying  their  canal 
with  wat-er.  Now  the  argument  which  has  been 
urged  upon  us,  and  which  is  the  real  argument  to 
consider,  is  this.  It  is  said  that  they  are  only 
enabled  to  get  the  water  for  the  purpose  of  supply- 
ing their  canal  with  water  for  navigation,  and  when 
this  suit  was  instituted  (for  that  is  the  material  time, 
I  suppose)  they  did  not  want  it  for  that  purpose, 
and  therefore  they  ought  to  have  no  right  to  a 
decree ;  and  it  is  said  that  they  could  not  bring  an 
action  at  law  for  the  diversion  of  the  water  unless 
at  the  time  there  had  been  a  diversion  which  took 
away  water  which  they  wanted  for  navigation.  If 
that  was  so,  and  if  instead  of  instituting  this  suit 
^hejr  had  hroaght  an  action  in  Jan.  1871— for  there 


had  been  a  diversion  of  water  in  Nov.  1870  at  a 
time  when  they  did  not  want  it,  whether  to  a 
greater  or  less  extent  it  is  not  necessary  to  consider 
— the  action  might  have  been  maintamed,  even  if 
the  proposition  was  correct  that  they  could  not 
maintain  the  action  unless  there  had  been  a  diver* 
sion  of  the  water  at  the  time  when  they  wanted  it 
for  the  purposes  of  navigation.    That  proposition 
is  not,  in  my  opinion,  correct ;  and  although  the 
canal  company  have  only  a  right  by  Act  of  Parli- 
ment  to  take  away  the  water  for  the  purposes  of 
navigation,  yet,  having  taken  it,  and  legally  having 
made  a  junction  between  the  stream  and  their  canal 
for  hona  fide  silpplying  the  canal  with  water,  they 
could  maintain  an  action  against  the  proprietor 
above  who  illegally  diverted  the  water,  notwith- 
standing that,  at  the  time,  they  did  not  actually  want 
it  for  the  purposes  of  navigation.    The  test  of  it  is 
this.     Supposing  the  person  who  had  so  diverted 
it,  had  diverted  it  and  used  it  for  twenty  years, 
could  he  have  claimed  a  right  P     In  my  opinion  he 
clearly  could.    If*  he  had  kept  up  the  diversion  for 
twenty  years  although  they  never  wanted  the  water, 
yet  when  they  came  to  want  it  at  the  end  of  twenty- 
one  years,  having  allowed  him  to  divert  it,  their 
right  would  be  lost,  just  the  same  as  the  right  of 
any  other  landed  proprietor  would  be  lost.  For  the 
purpose  of  maintaming  their  right  they  would  be 
entitled  to  maintain  such  an  action.    I  quite  agree 
that  this  Act  of  Parliament  does  not  give  them  the 
entire  stream.      The  proprietors  above  are   not 
deprived  of  the  rights  they  have  when  the  stream 
is  diverted,  that  is  to  say,  all  the  rights  of  a  riparian 
proprietor.     If  the  population  increases  under  the 
stream  and  the  stream  gets  diverted  for  the  ordin- 
ary purposes  for  which  a  riparian  proprietor  is 
entitled  to  use  the  stream,  the  company  have  no 
remedy.    The  Act  of  Parliament  does  not  give 
them  any  property  in  the  stream,  but  only  a  right 
to  make  a  junction  within  two  thousand  yards  of 
their  canal,  to  take  all  they  properly  can  obtain  sub- 
ject to  the  rights  of  the  proprietors  above,  and  the 
rights  which  the  millers  above  may  have  gained  to 
use  the  water  for  ordinary  purposes.     If  the  pro- 
prietors above  afterwards   seek    to    use    it    for 
purposes  for  which  they  are  not  entitled  to  use  it, 
it  appears  to  me  that  the  plaintiffs  have  the  same 
right  that  any  other  proprietor  along  the  stream 
would  have  if  his  rights  were  injured,  that  is  to 
say,  a  right  to  use  it  for  ordinary  riparian  purposes 
— a  right  to  use  it  for  the  purpose  of  supplying 
their  canal  with  water;  and  having  these  important 
rights  on  the  stream  they  are  entitled  to  say  that 
they  will  not  allow  a  person  above  to  acquire  rights 
to  divert  the  water  which  may  deprive  them  of  tho 
means  of  exercising  their  right.    Then  it  is  quite 
plain — indeed  I  do  not  know  that  it  is  disputed — 
that  the  diversion  of  the  water  of  the  stream  for 
the  purpose  of  sending  it  in  large  €[uantities  to  a 
mill  is  beyond  all  question  not  within  the  right  of 
a  riparian  proprietor.    To  my  mind  it  follows  that, 
at  the  time  this  suit  was  instituted,  the  plaintiffs 
might  have  maintained  an  action  at  law  for  diver- 
sion.   Then  what  relief  ought  they  to  have  in  this 
court  P     I  quite  agree  in  the  modification  which 
the  Lord  Justice  has  proposed ;  and  probably  the 
mere  fact  that  previously  to  instituting  this  suit 
they  might  have  sold  large  quantities  of  water, 
makes  it  more  necessary  that  we  should  see  that 
our  injunction  does  not  enable  them  to  get  water 
for  purposes  for  which  they  are  not  entitled  to  it. 
Just  in  the  same  manner  as  if  they  brought  an^u^Uon 
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at  law  for  the  diversion  of  the  water,  though  they 
might  maintain  the  action  they  could  not  allege  as 
special  damage  that  they  had  been  deprived  of 
obtaining  lar^  quantities  of  water  wnich  they 
might  otherwise  have  sold  for  profit.  They  could 
not,  being  only  entitled  to  the  water  for  the  pur- 
poses of  navigation,  have  recovered  damages  for 
that  which  prevented  them  from  having  the  water 
for  other  purposes.  I  quite  agree  that  the  injunc- 
tion should  be  in  the  form  proposed.  The 
arguments  did  go  to  the  length  of  saying,  on  the 
oonstruction  of  the  Act  of  Parliament,  that  really 
the  effect  of  the  Act  was  only  to  prevent  the  branch 
canal  from  being  supplied  from  rivers  that  flowed 
into  the  stream,  and  did  not  allow  the  summit  level 
to  be  supplied  by  water  from  rivers  flowing  into 
the  Thames.  That  is  not  so  at  all,  for  both  in  the 
second  and  in  the  third  Act,  the  very  sections 
which  say  that  the  branch  canal  shall  not  be  sup- 
plied with  water  flowing  from  any  stream  that 
wonld  otherwise  flow  into  the  Thames,  say  that  it 
shall  be  supplied,  and  only  supplied,  from  the 
summit  level.  It  is  perfectly  plain  that  the 
Legislature  did  not  intend  to  make  any  restriction 
&8  to  the  mode  in  which  the  summit  level  was  to 
be  supplied. 

Order  of  the    Vice-OhanceUor    accordingly 
discharged. 

Solicitors  for  the  appellants,  T.  White  and  Sons. 

Solicitor  for  the  respondent,  James  Crowdy, 


Monday,  April  27, 1874. 

(Before  the  Lords  Justices.) 

The  AiTO&KETtGENEBAL  V,  The  Widnes  Railway 
GoMPANT ;  The  Widnes  Bailwat  Coicfant  v.  The 
Widnes  Local  Boabd. 

Highway — User  by  railway    company — Railways 
Clauses  Consolidation  Act  1845,  s.  53 — "  Extra- 
ordinarily inconvenient " — Substituted  road, 
A  railway  conwaaiy,  on  whose  deposited  plans  a 
highway  is  delineated,  are  not  entitled,  under  the 
5Srd  section  of  the  Baihoays  Clauses  Consolidation 
Act  1845,  to  lay  doum  rails,  and  rwn  trains  along 
a  portion  of  the  highway,  until  they  have  m/xde  a 
sufficient  road  in  svhstUution  for  the  highway, 
such  a  proceeding  being  necessarily  **  dangerous 
or  extraordinarily  inconvenient  to  passengers  or 
carriages  **  within  the  meaning  of  the  53t*c{  section 
of  the  Act. 
The  first  of  the  above  suits  was  commenced  by  an 
information  by  the  Attorney-General,  at  the  relation 
of  the  Widnes  Local  Board,  in  order  to  restrain  the 
Widnes  Bailway  Company   from    obstructing  a 
public  highway  within  the  jurisdiction  of  the  local 
board. 

The  Widnes  Bailway  Gompaxiy  were  incorpor- 
ated under  the  provisions  of  the  Kail  way  Construc- 
tion Facilities  Act  1864  (27  &  28  Vict.  c.  121),  and 
were  empowered  hj  a  certificate  of  the  Board  of 
Trade  to  make  a  railway  to  connect  the  Manchester 
and  Liverpool  Extension  Eiailway  with  the  town 
of  Widnes,  and  to  enter  upon,  take,  and  use  such  of 
the  lands  delineated  on  the  plan  as  might  be 
reouired  for  the  purposes  of  the  undertaking. 

The  deposited  plans  showed  that  this  railway 
was  to  pass  along  a  part  of  a  public  highway 
extending  from  Tanhouse  Lane  to  a  place  called 
Mow  Bank,  which  highway  was  under  the  control 
id  the  Widaee  Local  Board. 


In  Dec.  1873,  the  company  proceeded  to  lay 
down  sleepers  and  lines  of  rail  along  a  portion 
about  164  yards  in  length  of  the  highway,  but 
without  crossing  it.  These  lines  of  rail  were 
intended  to  be  used  for  the  construction  of  the 
line  and  were  not  intended  to  form  part  of  the 
permanent  way.  The  company  did  this  without 
having  contracted  for  the  use  of  the  highway,  and 
without  having  previously  to  the  commencement 
of  their  operations  caused  a  sufficient  road  to  be 
made  instead  of  the  road  thus  interfered  with,  as 
required  by  the  53rd  section  of  the  Eailways 
Clauses  Consolidation  Act  1854. 

The  second  of  the  above  suits  was  instituted  by 
the  company  to  restrain  the  local  board  from 
pulling  up  the  company's  rails  and  sleepers  on  the 
highway. 

The  Master  of  Bolls  granted  an  injunction 
against  the  company. 

In  delivering  judgment,  his  Honour  said:  I  must 
say  I  am  really  verjr  much  surprised  (I  may  be 
entirely  wrong,  for  it  is  said  that  when  a  man  is  very 
positive  he  is  apt  to  be  very  wrong)  to  have  heard 
the  argument  tnat  I  have  heard  to  day  in  this  case. 
The  facts  are  short  and  simple.  A  railvray  com- 
pany, having  no  power,  as  I  understand  it,  except 
the  powers  conferred  by  the  General  Bailway  Act, 
takcb  forcible  possession  of  a  public  highway,  lays 
down  its  rails  along  it,  and  runs  locomotive  engines 
along  those  rails.    Nothing  to  my  mind  can  be 

Elainer  than  that  such  a  proceeding  is  about  as 
kwless,  as  illegal  and  as  violent  an  infraction  of  the 
public  rights  as  can  be  imagined  or  conceived. 
There  is  no  pretence  for  saying  (although  it  was 
argued)  that  this  railway  company  had  any  power 
to  take  this  road.  The  simple  power  of  taking 
land  is  given  them  by  the  clause  of  the  certificate, 
which  is  a  private  Act  of  Parliament,  which  con- 
fines their  powers  to  land  which  they  have  already 
contracted  for  the  purchase  of.  They  have  no 
power,  therefore,  of  appropriating  the  road  in  the 
sense  of  taking  the  lana  from  the  landowner, 
but  they  have  undoubtedly,  subject  to  certain 
restrictions,  the  power  of  taking  the  road,  it  being 
delineated  on  their  deposited  plans,  on  making  a 
diverted  road  in  substitution  for  it,  and  if  they 
had  made  that  diverted  road  before  they  had  done 
what  they  have  done,  no  dispute  would  have  arisen, 
and  there  would  have  been  no  occasion  to  applv  to 
this  court.  But  they  do  not  choose  to  exercise  their 
parhamentary  powers,  and  they  have  the  courage, 
the  boldness,  as  it  appears  to  mo,  and  I  must  say 
the  impudence — because  these  railway  companies 
are  about  as  impudent  a  set  of  bodies  as  you  can 
well  conceive  in  these  matters  where  they  think 
they  can  override  the  law  and  petty  corporations, 
or  the  small  and  comparatively  powerless  bodies 
which  they  meet  in  some  obscure  parts  of  the 
country — I  say  they  have  have  the  impudenco  to 
lay  down  these  rails  in  spite  of  the  remonstrances 
of  the  local  board,  and  to  run  their  locomo- 
tive engines  on  them.  Of  course  their  coansel  is 
not  responsible  for  what  they  have  done,  and  he 
must  support  thoir  contention  which  I  can  only 
call  impudent,  as  in  my  view  it  is— he  is  bound  to 
support  their  contention  and  he  addresses  a  grave 
argument  to  the  court  that  taking  a  half  or  a  third 
of  the  width  of  the  public  highway,  and  laying 
down  rails  and  running  locomotives  on  them,  with 
trucks  and  tenders,  and  all  the  accompaniments  of 
a  railway  train  is  neither  dangerous  nor  extra- 
ordinarily inconvenieiit  U>  p^A^en^^x^  ox  ^^axv^a^g^^ 
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traversiDg  that  highway.  Sitting  here  as  a  jury* 
I  can  only  express  again  my  astonishment  at  the 
contention  that  it  is  neither  dangerous  nor  extra- 
ordinarily  inconvenient  to  passengers  or  carriages. 
I  cannot  express  myself  in  stronger  language  than 
I  have  done,  or  I  would.  In  my  opinion  the 
contention  is  groundless,  hoth  in  law  and  in 
common  sense,  and,  sitting  here  as  a  jury,  I 
repudiate  it  as  emphatically  as  I  can,  and  say 
that,  in  my  opinion,  the  Legislature  never  intended 
that  a  railway  company  should  lay  down  rails  and 
run  engines  and  carriages  on  a  public  highway 
before  they  had  provided  for  the  public  a  proper 
substituted  road.  That  being  so,  I  continue  the 
injunction  already  granted,  until  the  hearing  of 
the  cause.  I  refuse  the  motion  for  an  injunction 
in  the  second  suit.  The  costs  will  be  costs  in  the 
cause  in  the  usual  way. 

From  this  decision  the  railway  company  ap- 
pealed. 

On  the  appeal  motion  coming  on  to  be  heard,  it 
was  arranged  that  notice  of  motion  for  a  decree 
should  be  given  and  that  the  hearing  should  take 
place  before  the  Court  of  Appeal. 

The  information  and  suit  now  came  on  for 
hearing,  the  main  question  being  the  costs,  as 
the  railway  company  had  made  a  sufficient  sub- 
stituted road  since  the  date  of  the  injunction  being 
granted  by  the  Master  of  Bolls. 

Fry,  Q.C.  and  North,  for  the  local  board. 

The  Attomey-Oeneral  (Sir  BicTuird  BaggdUay, 
Q.O.)  and  Hemming,  for  Uie  railway  company. 

Without  calling  for  a  I'eply, 

Lord  Justice  Jakes  said : — I  am  of  opinion  that 
upon  the  only  question  before  us,  whether  the  local 
board  or  the  railway  company  were  justified  in 
what  thev  did,  the  Master  of  Biolls  was  quite  right. 
Independently  of  the  balance  of  evidence,  consider- 
ing the  very  strong  evidence  which  was  given  by 
the  local  board,  I  quite  agree  with  the  Master  of 
the  Bolls  that  it  really  ought  not  to  be  seriously 
contended  that  taking  a  half  or  a  third  of  a  public 
highway,  laying  down  rails  and  running  locomo- 
tives, tenders,  and  trucks  upon  them,  is  not  a 
dangerous  or  extraordinarily  inconvenient  thing 
to  passengers  along  the  roa(L  If  it  is  dangerous 
ana  extraordinarily  inconvenient,  then  the  obliga- 
tion of  the  company  to  provide  a  sufficient  raid 
in  substitution  arises.  For  my  own  part  I  should 
not  like  to  take  upon  myself  the  moral  responsi- 
bility which  I  should  be  under  if  I  held  out  to 
railway  companies  that  they  could  do  a  thing  of  this 
kind. 

Lord  Justice  Mklltsh. — I  quite  agree  with  what 
the  Lord  Justice  has  said. 

Lord  Justice  Jamss. — We  make  the  injunction 
perpetual  with  costs.  And  the  bill  in  the  second 
suit  will  be  dismissed  with  costs. 

Solicitor  for  the  local  board,  W,  W,  Wynne, 
agent  for  Beasley  and  Oppenheim,  St  Helens. 

Solicitor  for  the  railway  company,  E,  Beddiah, 
agent  for  Beddish  and  Lake,  Stockport. 


COUBT  OF  QUEEH'S  BEVCK. 

Beported  by  J.  Shortt  and  M.  W.  McKillab,  Saqn., 

BaixiatenHit-LAw. 


Apr  a  28,  and  May  1, 1874. 

Cox  V.  Leigh. 
Writ  of  fi,  fa, — Bight   of  landlord  to  a  year's 

rent  after  determination  of  lease. 
The  defendant  as  sheriff,  on  behalf  of  an  execution 
.  creditor,  had  seized  the  goods  of  a  tenant  while  in 
possession  within  six  months  after  the  determin^CL- 
tion  of  his  lease  :  the  defendant  caused  the  goods 
to  he  sold  and  the  proceeds  given  to  the  creditors 
without  satisfying  the  arrears  of  rent  due  to  the 
plaintiffs  as  landlords : 
Held  that  the  landlords*  right  to  a  year's  rent  under 
the  1st  sect,  of  8  Anne,  c,  141,  ceased  upon  the 
determinaiion  of  the  lease,  although  by  sects.  6  Sf 
7  tliey  retained  a  power  of  distress  for  six  months 
afterwards. 
This  action  was   commenced  on  the  23rd  Nov. 
1872,  by  the  plaintiffs  against  the  defendant,  as 
sheriff,  for  the  removal  of  goods  taken  in  execu- 
tion without  alleged  rent,  amounting  to   1252., 
being  paid.    And  by  the  order  made  by  one  of 
the  Masters  of  the  Court  of  Common  Pleas  with 
the  consent  of  the  parties,  dated  14th  Dec.  1872, 
it  was  ordered  that  the  facts  should  be  stated  for 
the  opinion  of  the  court  without  any  pleadings ; 
and  tne  parties  stated  the  following  case  : 

The  plaintiffs  are  the  trustees  for  and  on  behalf 
of  the  Derby  and  Derbyshire  Banking  Company, 
and  the  defendant  is  the  Sheriff  of  Cheshire. 

George  Underwood  being  possessed  of  or  well 
entitled  to  the  messuage  and  premises  called  Baby 
Hall,  in  the  county  of  Cheshire,  by  virtue  of  an 
assignment  dated  21st  Mar.  1868,  for  the  residue 
of  a  term  of  ninety-nine  years,  to  be  computed 
from  the  2nd  Aug.,  1846,  subject  to  the  yearly 
rent  of  791.  6s.,  payable  to  the  Earl  of  Shrewsbury, 
the  owner  in  fee,  by  an  indenture  dated  21st  March 
1868,  between  him,  the  said  George  Underwood, 
of  the  first  part,  and  Charles  Spencer  and  Thomas 
Levi  Harris,  of  the  other  part.  Underwood 
assigned  to  Spencer  and  Harris  tne  said  messuage 
and  premises,  subject  to  the  said  yearly  rent  for 
the  residue  of  the  said  term  of  ninety-nine  years 
bv  wav  of  mortgage  for  securing  the  repayment 
of  bOOOl.  and  interest  at  61.  per  cent,  per  annum 
advanced  by  the  said  Charles  Spencer  and  Thomas 
Levi  Harris  to  the  said  Geoi^e  Underwood.  And 
by  this  indenture,  Underwooaattomed  and  became 
tenant  from  year  to  year  to  the  said  Charles 
Spencer  and  Thomas  Levi  Harris,  or  the  survivor 
of  them  or  his  executors  or  administrators  their 
and  his  assigns  for  and  in  respect  of  the 
said  messuage  and  premises  with  the  appurten- 
ances at  the  yearly  rent  of  2502.,  clear  of  all 
deductions  to  be  paid  by  two  equal  half- 
vearly  payments  on  the  21st  March  and  the 
21st  Sept.  in  each  year,  the  first  half-yearly  pay- 
ment thereof  to  be  paid  on  the  21st  Sept.  then  n^ 
with  power  to  the  said  Spencer  and  Harris  or  the 
survivor  of  them  or  the  executors  or  administrat(H*8 
of  such  survivor,  their  or  his  assigns,  to  enter  upon 
and  to  take  possesssiou  of  the  said  hereditaments 
and  premises  in  case  of  non-payment  of  the  said 
rent  within  twenty-one  days  after  the  same  bad 
become  due,  or  to  determine  the  tenancy  created 
bv  the  aforesaid  attornment.  And  by  an  mdentare 
of  2nd  Feb.  1869,  the  said  Spencer  and  HarriB 
assigned  to  Josiaih  Lewis  (since  deoeas^)  and 
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one  of  the  plaintiffs,  the  said  William  Thomas 
Oox  (the  then  trustees  of  the  said  Derby  and 
Derbyshire  Banking  Company)  the  said  messuage 
and  premises,  and  the  saia  debt,  security,  and  all 
their  rights  and  title  in  regard  to  the  same,  and 
to  the  messuage  and  premises,  subject  to  the 
equity  of  redemption  under  the  last  mentioned  in- 
denture, and  George  Underwood  havine  been  and 
remaining  in  the  occupation  of  the  said  messuage 
and  premises,  signed  the  following  attornment : 

Ido  hereby  agree  to  pay  to  the  said  Josiah  Lewis  and 
WHliam  Thomas  Cox  for  the  same  hereditaments  and  pre- 
mises, meaning  the  messuage  and  premises  called  Baby 
Hall,  the  same  rent  as  is  reserved  to  the  said  Charles 
Spenoer  and  Thomas  Levi  Harris,  by  a  oertain  indenture 
of  mortgage  beuing  date  the  2l8t  Maroh  1868,  and  made 
between  me  thenndersigned  of  the  one  part  and  the  said 
Charles  Spenoer  and  Thomas  Levi  Harris  of  the  other 
nurt ;  and  from  such  several  periods  or  times  as  are  in 
the  said  indenture  expressed,  and  I  have  given  onto  the 
■aid  Josiah  Lewis  ana  William  Thomas  Cox,  the  sam  of 
It.  in  the  name  of  attornment  and  in  part  of  the  said  rent. 

As  witness  my  hand  this  19th  Feb.  1869, 

Gbo.  Umdbbwood. 

Witness,  John  Moodt,  Solicitor,  Derby. 

The  250Z.  above  referred  to  represented  the 
5  per  cent,  interest  due  on  the  said  advance  of 
5CN0OL  for  which  the  said  messuage  and  premises 
were  held  by  the  parties  as  security.  And  the 
said  Josiah  Lewis  having  died,  and  the  said  plain- 
tiff, Samuel  Walter  Cox,  having  become  one  of 
the  trustees  of  the  said  banking  company,  with 
the  said  plaintiff,  William  Thomas  Cox,  he,  the 
said  William  Thomas  Cox,  by  deed  dated  the  8th 
Oct.  1869  (amongst  other  things)  assigned  the  said 
messuage  and  premises,  and  the  said  debt,  security, 
and  all  the  right,  title,  and  interest  of  the  said 
Josiah  Lewis  at  the  time  of  his  death,  and  the  said 
plaintiff  William  Thomas  Cox  jointly,  or  of  the 
said  plaintiff,  William  Thomas  Cox,  as  the  sur- 
yivor  of  the  said  Josiah  Lewis  in  regard  thereto, 
and  the  said  messuage  and  premises,  subject  to  the 
said  equity  cf  redemption,  to  the  use  of  the 
plaintiffs. 

The  said  several  indentures  were  referred  to  as 
part  of  this  case. 

The  said  George  Underwood  paid  the  said  yearly 
snm  of  2502.  to  the  said  Charles  Spencer  and 
Thomas  Levi  Harris,  which  was  due  to  them  up 
to  the  2nd  Feb.  1869,  and  to  the  said  Josiah  Lewis 
and  William  Thomas  Cox,  which  was  due  to  them 
to  the  time  of  the  death  of  the  former,  and  to 
the  plaintiffs  from  that  time  up  to  the  21st  Sept. 

1871,  and  on  the  21st  March  1872,  by  a  due  notice 
to  ooit  being  before  then  given  by  the  plaintiffs 
to  toe  said  George  Underwood,  his  tenan'^  to  the 
plaintiffs,  if  any  existed,  in  such  messuage  and 
premises  expired. 

On  ihe  21st  March  1872,  there  became  and  was 
due  from  the  said  George  Underwood  to  the  plain- 
tiffs nnder  the  circumstances  aforesaid  in  respect 
of  the  said  yearly  sum  of  2502.  hereinbefore  men- 
tioiied  in  this  case,  the  sum  of  1252.  for  the  half- 
Tear  ending  on  that  day.    And  on  the  26th  March 

1872,  the  plaintiffs  issued  a  writ  in  an  action  of 
ejectment  against  the  said  George  Underwood, 
bronght  to  recover  the  possession  of  the  said 
measaage  and  premises ;  and  on  the  9th  May 
1872,  judgment  was  obtained,  and  the  sheriff  de- 
Itrered  possession  to  the  plaintiffs  on  the  22nd 
June  1872. 

An  action  was  brought  by  John  Cash  and 
•no^er,  against  the  said  George  Underwood,  in 
the  Court  of  Bxcheqner,  and  judgment  was  signed 


for  the  plaintiffs  therein,  and  upon  such  judgment 
a  writ  of  fi.  fa.  was  issued,  and  on  the  27th  March 
1872,  it  was  lodged  with  the  defendant  as  the 
sheriff  of  Cheshire,  to  be  executed.  By  such  writ 
of  fieri  fadctSf  the  said  sheriff  of  Cheshire  was 
commanded  to  levy  of  the  goods  and  chattels  of 
the  said  Greorge  Underwood,  in  his  bailiwick, 
34Z.  158.  lid.,  besides,  <&c.,  and  the  defendant  as 
such  sheriff  by  his  officer  on  the  same  day  took 
goods  and  chattels  of  the  said  G^rge  Underwood, 
then  being  in  and  upon  the  said  messuage  and 
premises  m  the  bailiwick  of  the  said  sheriff,  to 
answer  the  said  writ,  and  left  a  man  in  possession 
thereof,  under  the  said  writ  ot  fieri  fdoiaa,  and 
another  action  was  brought  by  Edward  Gilbert, 
against  the  said  George  Underwood,  in  the  Court 
of  Exchequer  of  Pleas,  and  judgment  was  signed 
for  the  plaintiff  therein,  and  upon  such  judgment 
a  writ  o^  fi^  facias  was  issuecl,  and  it  was  lodged 
with  the  said  defendant  as  such  sheriff,  on  the  11th 
April  1872,  to  be  executed  in  like  manner  to  levy 
612. 15«.  2d.  besides,  <&c.,  and  the  defendant  as  such 
sheriff  bv  his  officer,  took  on  the  same  day  the 
said  goods  and  chattels  of  the  said  George  Under- 
wood, then  being  in  and  upon  the  said  messuage 
and  premises,  to  answer  such  last  mentioned  wnt, 
and  left  the  same  man  in  possession  thereof,  under 
the  said  two  writs  of  fi.er%  facias. 

Before  these  executions  were  put  in,  and  before 
the  21st  March  1872,  viz.,  on  or  about  the  13th 
March  1872,  the  Earl  of  Shrewsbury  had  seized  a 
large  part  of  the  goods  on  the  said  messuage  and 
premises  for  arrears  of  rent  due  in  respect  of  the 
said  premises,  amounting  to  2202.  lOs.  4d.,  being 
2J  years  of  rent  in  arrear,  which  goods  were  sold 
by  the  Earl  of  Shrewsbury  in  June  1872.  The 
sheriff  seized,  for  the  purpose  of  satisfying  the 
said  writs  so  lodged  with  him,  the  residue  of  the 
goods  on  the  said  premises  not  seized  by  the  Earl 
of  Shrewsbury.  On  the  12th  April  1872,  the 
plaintiffs  caused  a  distress  to  be  put  in  upon  the 
said  goods  and  chattels  of  the  said  Greorge  Under- 
wood then  being  in  and  upon  the  said  messuage 
and  premises,  which  had  been  so  seized  and 
taken,  and  were  then  held  in  possession  under 
the  said  writs  of  fi^ri  facias  for  the  said  arrears  of 
alleged  rent  due  on  the  21st  March  preceding,  and 
put  and  left  a  man  in  possession  of  the  said  goods 
and  chattels  under  the  said  distress,  and  so  con- 
tinued such  last-mentioned  man  in  possession  of 
the  said  goods  and  chattels,  with  the  said  man  so 
put  in  possession  thereof  by  the  said  sheriff  until 
the  16th  April  then  following. 

The  defendant  as  such  sheriff  continued  also  to 
hold  the  said  goods  and  chattels  under  and  by 
virtue  of  the  writs  of  fi^  facias  before  men- 
tioned, and  the  said  goods  and  chattels  so  taken 
in  execution  and  under  the  said  distress  then 
were  and  continued  to  be  in  and  upon  the 
said  messuage  and  premises;  and  on  the  16th 
April  the  plaintiffs  caused  written  notice  to  be 
given  to  the  said  defendant  as  such  sheriff,  that 
the  said  alleged  rent  was  so  in  arrear  as  aforesaid, 
and  requested  him  not  to  remove  the  said  goods 
of  the  said  George  Underwood,  so  then  being  taken 
oy  him  in  execution  as  aforesaid,  till  the  said  rent 
so  in  arrear  was  paid,  and  thereupon  the  plaintiffs 
withdrew  the  said  man  so  sent  by  them  to  take 
possession  under  the  said  distress. 

On  the  16th  April  1872,  a  certain  other  writ  of 
fi>eri  facias  on  a  judgment  for  the  plaintiffs  in  a 
suit  wherein  Walter  YfiWiaxxi'^'jXkTL^  N^«a  ^^3kj5&I>S. 
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and  the  said  Greor^e  Underwood  was  the  defen- 
dant, was  lodged  with  the  now  defendant  as  such 
sheriff  to  levy  of  the  fj^oods  and  chattels  of  the  said 
George  Underwood  then  being  in  and  upon  the  said 
messuage  and  premises,  the  sum  of  1041.  lis.  3(2., 
being  the  amount  of  such  judgment  with  interest 
thereupon ;  and  the  now  defendant  by  his  officer 
on  the  same  day  took  and  held  the  said  goods  and 
chattels  henceforth  under  and  by  Tirtue  of  such 
writ;  and  on  the  30th  April  then  following  a 
certain  other  writ  of  fieri  facias  on  a  judgment 
for  the  plaintiff  in  an  action  wherein  William 
Byalls  was  the  plaintiff  and  the  said  Greorge 
Underwood  was  tne  defendant,  Was  lodged  with 
the  now  defendant  for  execution  on  the  said  goods 
and  chattels  of  the  said  Oeorge  Underwood,  then 
being  in  and  upon  the  said  messuage  and  pre- 
mises; and  the  now  defendant  on  the  same  day 
took  and  held  the  same  to  satisfy  the  said  writ. 

On  the  9th  May  1872  the  plaintiffs  obtained  judg- 
ment in  the  saia  action  of  ejectment  herein  re- 
ferred to  of  the  26th  March  1872,  and  possession 
of  the  said  messuage  was  awarded  to  be  given  in 
execution  to  them  on  the  1st  June  then  ensuing. 

On  the  4th  June  1872  the  defendant  caused  to 
be  sold  the  said  goods  and  chattels  of  the  said 
George  Underwood  so  as  aforesaid  seized  by  him ; 
and  the  said  goods  and  chattels  were  removed  from 
the  said  messuage  and  premises  and  delivered  to 
the  respective  purchasers  thereof  and  realised 
sufficient  to  pay  the  plaintiffs  if  they  are  entitled 
to  priority  as  against  the  execution  creditors. 

After  the  saia  sale  of  the  said  goods  and  chattels 
of  the  said  George  Underwood  by  the  defendant, 
there  remained  no  further  or  other  goods  and 
chattels  of  the  said  George  Underwood  on  the  said 
messuage  and  premises  to  answer  anj  distress  by 
the  said  plaintiffs  or  to  meet  the  said  rent  so  in 
arrears  as  aforesaid. 

The  question  for  the  opinion  of  the  court  is, 
whether  under  the  circumstances  above  stated  the 
defendant  could  legally  cause  to  be  sold  and 
removed  in  pursuance  of  such  sale  the  said  goods 
and  chattels  in  order  to  satisfy  all  the  said  writs 
of  execution  until  the  said  arrears  of  rent  had  been 
paid  to  the  plaintiffs. 

If  the  court  should  be  of  opinion  in  the  negative, 
then  judgment  is  to  be  entered  up  for  the  plaantiffs 
for  1251,,  and  costs  of  suit. 

K  the  court  should  be  of  opinion  in  the  affirma- 
tive, then  judgment  shall  be  entered  up  for  the 
defendant  with  costs  of  suit. 

Field,  Q.C.(with  him  J.  0.  OriMte),  for  plaintiffs. 
— The  6th  and  7th  sections  of  the  statute  of  Anne 
provide  for  the  right  of  distress  b^  the  landlord, 
within  six  months  from  the  termination  of  the 
lease :  the  first  section  must  be  read  with  these. 
The  doctrine  laid  down  in  Woodfall's  Landlord 
and  Tenant  (9th  edit.,  p.  444)  and  Chitty's  Statutes 
{note  c.)  that  there  must  be  an  existing  tenancy 
rests  upon  a  mistake  in  the  head  note  to  Hodgson 
V.  Gascoigne  (5  B.  &  Aid.  88),  for  in  that  case  this 
question  was  not  in  issue.  The  question  was 
taken  to  have  been  decided,  in  RiseLeu  v.  Byle  (10 
M.  &  W.  101),  but  in  fact  it  never  has  been  decided 
at  all. 

H.  Matthews,  Q.C.  (with  him  Tindal  Atkinson), 
for  the  defendant. — All  the  text  books  have  treated 
the  Question  as  already  decided.  (See  Goote's 
Landlord  and  Tenant  4^,  and  Gomyn's  Landlord 
and  Tenant  397.)  The  1st  section  of  the  statute  is 
9nite  distinct  from  the  6th  and  7th. 


The  following  cases  were  also  referred  to, 
Cook  V.  Cook,  Andrews  219 ; 
WhaxUmT-  Naylor,  12  Q.  B.,  673. 

May  1. — Blackbubn,  J.,  deUvered  the  judgment 
of  the    court  (Gockbum,    G.J.,  Blackburn    and 
Lush,  JJ.) — The  point  which  will  decide  the  whole 
case  is  whether  or  not  the  plaintiffs  have  a  rieht 
to  recover  against  the  sheriff  for  the  removaTof 
goods  taken  under  execution,  without  paying  a 
yearns  rent  to  the  plaintiffs  as  landlords.     The 
facts  are  that  under  a  mortgage  deed,  which  we 
assume  for  the  purposes  of  the  case  amounted 
to  a  demise  at  a  rent  from  year  to  year,  the 
relation  of  landlord  and  tenant  existed  between 
the    trustees,    the    plaintiffs,  and  the   execution 
debtor,  notice  to  quit  was  given,  and  that  lease 
was  determined.     Subsequently  to  the   determi* 
nation  of  the  lease,  and  within  six  months  of  it» 
the    sheriff  seized   on    behalf  of   the  exeoation 
creditor,  and  as  it  was  within  six  months,  there 
would,  if  the  premises  were  still  in  possession  of 
the  tenant,  be  a  right  to  distrain  given  by  the 
statute  of  8  Anne,  c.  141,  ss.  6  and  7.    I  pass  l^ 
another  point  about  what  the  effect  of  an  eject- 
ment being  served  would  be.    What  we  have  now 
to  determine,  for  the  first  time  as  I  believe,  iB 
whether  the  statute  of  Anne,  which  by  sect.  1  re- 
quires the  sheriff  before  he  removes  the  goods  taken 
in  execution,  to  pay  the  landlord*s  rent,  applies  to 
a  sheriff  who  takes  goods  in  execution  aner  the 
lease  has  expired,  but  at  a  time  when  a  landlord 
can  distxain,  because  the  six  months  are  not  oat. 
Now,  looking  at  the  words  of  the  statute,  it  seems 
clear  enough  that  the  sheriff  can  remove  the  goods 
without  paying  the  rent.    The  first  section  enacts 
that  no  goods  or  chattels   shall  be  liable  to  be 
taken  by  virtue  of  any  execution  on  any  pretence 
whatsoever,  unless  the  party  at  whose  suit  the 
execution  is  sued  out  shall  before  the  removal  of 
such  goods  pay  to  the  landlord  the  rent  due, 
provided  it  does  not  amount  to  more  than  a  yearns 
rent.    As  the  section  is  worded  there  is  nothing 
said  about  the  landlord's  right  to  distrain.    Then  ' 
by  the  second  section  it  is  enacted  that  the  land- 
lord may  within  five  days  seize  the  goods  firau- 
dulently  carried  away  and  sell  them,  as  if  they 
had  been  distrained ;  and  by  sect.  6,  it  is  enacted 
that  the  landlord  may  during  six  months  after  the 
lease  has  been  determined  distrain,  but  in  neither 
section  is  there  any  enactment  that  where  thero 
is  a  statutable  power  of  distress  there  should  be 
the  same  obligation  on  the  execution  creditor  to 
pay  a  year's  rent,  as  if  the  term  were  still  existing. 
Now  the  question  is,  whether  we  are  to  extend  the 
enactment  of  the  1st  section  to  those   cases  to 
which  by  the  6th  and  7th  sections  in  the  same 
Act   the    powers  of  distress    are   extended,    or 
whether  it  is  confined  to  the  existing  tenancy.    In 
the  text  books,  Ghitty's  Precedents  of  Pleading 
and  Ghitty's  Statutes,  it  is    asserted  that    the 
obligation  is  only  during  an  existing  tenancy,  bat 
they  cite  a  case  which,  though  it  does  snppoit 
that    proposition,    does    not    decide   it.      Tnero 
is,  therefore,  no  decision  yet.    And  we  do  not 
think  the  words  of  the  statute  sufficiently  wide 
to  justify  us  in  putting  a  construction  upon  the 
statute  different  from  that  which  has  been  enter* 
tained  for  160  years.        Judgment  for  defendanL 

Attorney  for   plaintiffs,    Bedhead  for  Moodg, 
Derby. 

Attorneys  for  defendant,  Hudson^  MoHhewM  and 
Co.,  for  TcUlock,  Ghesten 
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Wednesday,  April  29,  1874. 
Gaskell  (app.)  v.  Baylet  (resp.). 

Smohe  isawingfrom  chim/ney — Nuisance — Not  found 
to  be  injurious  to  health. 

It  is  not  necessary  in  an  information  under  the 
Sanitary  Act  1866,  s.  19,  to  show  that  black  smoke 
sent  forth  from  a  chimney  is  injurious  to  health 
as  well  as  a  nuisance. 

This  is  a  case  stated  by  us,  the  undersigned,  three 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  borough  of  Bolton,  in  the  county  of  Jjancaster, 
imder  the  stat.  20  &  21  Vict.  c.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  court  on  questions 
of  law  which  arose  before  us  as  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  the  borough  of 
Bolton,  in  the  county  of  Lancaster,  on  the  30th 
May  1872,  a  complaint  preferred  by  John  Gaskell 
(hereinafter  called  the  appellant),  against  George 
Frederick  Bay  ley,  Charles  Henry  Sayley,  James 
Pilkington,  and  Thomas  William  Holden  (herein- 
after called  the  respondents),  came  on  to  be  heard 
before  us  the  undersigned  justices,  whereby  the 
appellant  complained  against  the  respondents  for 
that  there  then  (that  is  at  the  time  of  toe  making  of 
the  said  complaint)  existed  in  or  upon  the  pre- 
mises situate  in  Graskell- street,  in  Little  Bolton,  in 
the  said  borough,  occupied  by  the  respondents,  a 
chimney  (not  bein^  the  chimney  of  a  private 
dwelling  house)  which  on  the  20th  Feb.  then  last 

SRt,  and  on  divers  days  between  that  day  and  the 
y  of  the  making  of  the  said  complaint,  was  send- 
iofjr  forth  black  smoke  in  such  quantity  as  to  be  a 
nuisance,  and  that  such  nuisance  was  caused  by  th^ 
respondents  as  such  occupiers  as  aforesaid.  And 
that  the  respondents  had  by  notice,  dated  the  29th 
April  then  last,  been  duly  required  by  the  local 
authority  aforesaid  to  abate  the  said  nuisance,  and 
for  that  purpose  to  execute  such  works  and  to  do 
an  such  things  as  might  be  necessary  within  seven 
days  from  the  service  of  such  notice  and  require- 
ment to  abate  as  aforesaid,  which  time  had,  at  the 
making  of  the  said  compiaint,  long  since  elapsed, 
and  that  the  respondents  had  made  default  in 
abating  such  nuisance  accordingly. 

2.  The  appellant  is  the  inspector  of  smoke  nui- 
sances for  the  borough  of  Bolton,  duly  appointed 
in  that  behalf,  and  authorised  to  institute  and  carry 
on  the  proceedings  in  question. 

3.  The  respondents  are  extensive  cotton  spinners 
at  the  borough  aforesaid,  and  the  owners  and 
occupiers  of  a  certain  cotton  mill  (including  the 
chimney  of  the  said  mill  hereinafter  mentioned), 
sotnate  in  Gaskell- street,  in  the  said  borough,  in 
the  vicinity  whereof  there  is  a  large  population  and 
many  dwelling  houses. 

4.  It  was  proved  before  us  that  the  appellant 
made  five  several  inspections  of  the  alleged  nui- 
sance arising  from  the  chimney  aforesaid.  Each 
of  the  said  inspections  was  for  a  period  of  one 
full  hour.  The  first  was  upon  the  20th  Feb.  1872, 
from  forty  minutes  aft^r  eight  to  forty  minutes 
after  nine  in  the  morning  of  that  day.  During 
the  hour  aforesaid  the  chimney  was  sending  forth 
black  smoke  thirty-five  minutes,  medium  smoke 
twenty-one  and  a  half  minutes,  and  no  smoke 
three  and  a  half  minutes. 

By  black  somke  is  meant  such  a  volume  of 
smoke  that  an  object  on  the  opposite  side  of  the 
smoke  to  the  spectator  could  not  be  perceived. 
By  medium  smoke  is  meant  such  a  volume  of 
smoke  that  an  object  on  the  opposite  side  of  the 
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smoke  to  the  spectator  could  be  perceived.  For 
convenience  of  reference  the  loUowing  table 
represents  the  result  of  the  evidence  as  to  black, 
medium,  and  no  smoke  at  the  several  inspections. 
(A  table  then  set  forth  that  at  five  different  days 
during  one  hour  each  day  black  smoke  issued 
from  thirty-five  to  fifty-four  minutes  during  the 
hour,  and  medium  smoke  for  nearly  the  whole  of 
the  remaining  minutes.) 

5.  The  appellant  thereupon  delivered  a  paper  to 
the  respondents'  book-keeper,  informing  him  that 
the  same  was  a  smoke  nuisance  notice. 

6.  The  appellant  made  a  second  inspection  of 
the  same  chimney  of  the  respondents  on  the  21  st 
Feb.  1872,  during  the  period  of  one  hour,  beginning 
at  fifty  minutes  after  nine  in  the  morning.  During 
that  period  the  said  chimney  sent  forth  forty-six 
and  a  half  minutes  black  smoke,  and  thirteen  and 
a  half  minutes  medium  smoke. 

7.  The  appellant  made  a  further  inspection  of 
the  said  chimney  on  the  8th  March  1872,  between 
fifty  minutes  past  eight  and  fifty  minutes  past 
nine  in  the  forenoon.  During  that  period  the 
chimney  sent  forth  dense  smoke  during  thirty-five 
minutes,  medium  smoke  during  twenty-three  and 
a  half  minutes,  and  no  smoke  during  one  and  a 
half  minutes. 

8.  The  appellant  in  due  course  reported  the 
result  of  the  said  inspections  to  the  local  authority, 
and  on  the  29th  April  he  served  the  respondents 
with  a  notice,  of  which  the  following  is  a  copy : — 

Borough  of  Bolton. — In  porsuanoe  of  the  Sanitary  Act 
1866,  the  Council  of  the  Borough  of  Bolton,  in  the  ooun^ 
of  Lancaster,  as  the  Local  Boiard  of  Health  of  the  said 
borough,  hereby  give  you  notice  to  abate  the  nulBance 
hereunder  specified,  and  for  that  purpose  to  execute  such 
works,  and  to  do  all  such  things  as  may  be  necessary, 
within  seven  days  from  the  servioe  hereof. 

The  nuisance  above  referred  to: 

A  chimnev  upon  the  premises  in  Gkiskell- street,  in  the 
said  borougn  (not  being  the  chimney  of  a  private  dwell- 
ing-house), sending  forUi  black  smoke  in  such  quantity 
as  t(Q  be  a  nuisance. 

Dated  the  29th  April  1872. 

B.  G.  HiNNSLL,  Town  Clerk  of  the  said  Borough. 

To  Qeor^e  Frederick  Bayley,  Charles  Henry  Bayley, 
James  Pilkmgton,  and  Thomas  William  Holden,  the  oc- 
cupiers of  the  said  premises. 

9.  On  the  7th  May  1872,  the  appellant  again 
inspected  the  said  chimney  for  the  hour  between 
five  minutes  past  three  p.m.,  and  five  minutes  past 
four  p.m.  of  that  day.  During  that  time  the  said 
chimney  was  sending  forth  black  smoke  during 
fifty-four  minutes,  and  medium  smoke  during  six 
minutes. 

10.  On  the  16th  May  the  appellant  a^ain  in- 
spected the  said  chimney  between  thirty-five 
minutes  past  two  in  the  afternoon  and  thirty-five 
minutes  past  three.  During  that  time  the  said 
chimney  sent  forth  black  smoke  thirty-nine 
minutes,  medium  smoke  during  seventeen  minutes, 
and  no  smoke  during  four  minutes.  Upon  cross- 
examination,  it  was  proved  that  there  was  in  the 
immediate  vicinity  of  the  respondents'  said  chimney 
other  works  in  connection  with  which  there  were 
chimneys  and  boilers  burning  coal  and  emitting 
smoke ;  that  the  respondents'  chimney  was  a  high 
chimney,  and  that  there  were  also  public  works  in 
the  neighbourhood.  It  was  also  proved  that  there 
was  a  &eman  on  the  premises,  and  that  the  place, 
as  far  as  the  appellant  oould  see,  was  constructed 
in  a  proper  manner. 

11.  It  was  proved  by  Fergus  Ferguson,  a 
medical  practitioner  and  ooxlVLyoi^  %\xx%%aiiN^TA^x 
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the  Factory  Acts,  that  smoke  sent  forth  in  the 
qaantities,  and  of  the  character  and  density  proved 
by  the  appellant,  was  a  nnisanoe  and  annoyance  to 
anyone  who  misht  be  exposed  to  it,  polluting  the 
atmosphere,  ana  he  also  belieTed  it  to  be  injarioos 
to  health  to  inhale  onoonsumed  coal  in  the  shape 
of  smoke. 

12.  No  witnesses  were  called  by  or  on  behalf  of 
the  respondents^  but  we  were  addressed  by  the 
advocate  of  the  respondents,  who  r^erred  us  to 
the  terms  of  the  very  section  under  which  the 
proceedings  were  instituted,  namely,  "  Where  a 
person  is  summoned  before  the  justices  in  respect 
of  a  nuisance  arising  from  a  fireplace  or  furnace 
which  does  not  consume  the  smoke  arising  from 
the  combustible  used  in  such  fireplace  or  furnace, 
the  justices  may  hold  that  no  nuisance  is  created 
within  the  meaning  of  this  Act,  and  dismiss  the 
complaint  if  they  are  satisfied  that  such  fireplace 
or  furnace  is  constructed  in  such  manner  as  to 
consume,  as  &r  as  practicable,  having  regard  to 
the  nature  or  manufacture  of  the  trade,  all  smoke 
arising  therefrom,  and  that  such  fireplace  or 
furnace  has  been  carefully  attended  to  by  the  per- 
son having  the  charge  thereof."  He  contended 
that  the  respondents  were  entitled  to  a  dismissal 
of  the  complaint,  as  the  only  evidence  was  that  of 
the  appellant,  and  that  the  focts  proved  did  not 
constitute  a  nuisance  within  the  terms  of  the  Act 
under  which  the  proceedings  were  issued. 

Upon  the  grounds  thus  urged  upon  us  by  the 
respondents'  advocate,  we  dismissed  the  summons. 

The  questions  for  the  opinion  of  the  court  are : 
— First,  was  it  incumbent  upon  the  appellant  to 
prove  that  the  emission  of  smoke  in  the  quantities 
and  under  ihe  circumstances  hereinbefore  appear- 
ing, was  an  injury  to  the  health  of  any  person  or 
persons  ?  secondly,  did  the  issuing  of  black  smoke 
m  the  quantities  and  manner  hereinbefore  de- 
scribed constitute  a  nuisance  within  the  meaning 
of  the  29  ft  30  Vict.  c.  90  ?  If  the  court  is  of 
opinion  that  the  emission  of  black  smoke,  in  the 
quantities  and  manner  stated,  was  a  nuisance 
withm  the  meaning  of  the  said  Act,  our  judgment 
will  be  for  the  appellant,  and  the  case  will  have  to 
be  remitted  for  our  consideration  to  make  an  order 
of  abatement  upon  the  said  respondents  in  the 
terms  of  the  saiol  Act.  If  the  opmion  of  the  said 
court  is,  that  the  issuing  of  black  smoke  in  the 
quantities  and  manner  above  stated  does  not  con- 
stitute a  nuisance  under  the  provisions  of  the  said 
Act,  or  that  it  is  necessary  in  this  case  to  prove  that 
the  emission  of  black  smoke  in  the  quantities  and 
under  the  circumstances  mentioned,  was  an  injury 
to  the  health  of  any  person  or  persons,  our  judg- 
ment will  stand. 

Blacky  for  the  appellant,  contended  that  the  jus- 
tices should  have  convicted. — ^29  &  30  Yict.  c.  90, 
8. 19,  enacts :  "  That  the  word  'nuisance,'  under  the 
Nuisances  Bemoval  Acts,  shall  include  .  .  .  every 
chimney  (not  beine  the  chimney  of  a  private 
dwelling  house)  sending  forth  black  smoke  m  such 
quantity  as  to  be  a  nuisance,  provided  .  .  .  that 
where  a  person  is  summoned  before  the  justices  in 
respect  of  a  nuisance  arising  from  a  fureplaoe  or 
fUmace  which  does  not  consume  the  smoke  arising 
fh>m  the  combustibles  used  in  such  fireplace  or 
furnace,  the  justices  may  hold  that  no  nuisance  is 
created  within  the  meaning  of  tJus  Act,  and  dis- 
miss the  complaint,  if  they  are  satisfied  that  suoh 
Breplace  or  furnace  is  constructed  in  such  manner 
MS  to  coDsmne,  aaBwaa  pmedoable,  having  regard 


to  the  nature  of  the  manufacture  or  trade,  all  smoke 
arising  therefrom,  and  that  such  fireplace  or  fur- 
nace has  been  carofully  attended  to  by  the  person 
having  the  charge  thereof."  It  is  not  necessary, 
in  proceeding  under  this  section,  to  show  that  the 
nuisance  is  iSso  injurious  to  health.  Secondly,  the 
issuing  of  black  smoke  in  the  quantities  and  man- 
ner described  in  the  case,  was  clearly  a  nuisance. 
The  respondent  was  not  represented  by  counseL 

Bj  the  CouKT. — ^It  is  not  necessary  to  show  that 
the  issuing  of  black  smoke  is  injurious  to  health 
as  well  as  a  nuisance,  and  the  issuing  of  blade 
smoke  in  the  quantities  and  manner  described,  was 
undoubtedly  a  nuisance. 

Ooae  remitted  with  opinion. 


Wedneeday,  AprU  29, 1874. 

Camzbon  (app.)  V,  FoY  (resp.). 

WorJcehopBegvlaiion  Act  1867  (30  ^  31  Viet.  e.  146), 
eehed.  1,  eeet,  9— JPoctory  and  Workshop  Act  1871 
(34  ^  35  Viet  c  lO^)'-8(Uwrday  haXf  holiday^ 
AlterixUon  by  Secretarif  of  StcUe — Form  of  in- 
formaOonfor  not  suhetitutmg  other  holiday. 
A  half  holiday  of  equal  length  may  {under  30  ^  31 
Viet'  c  146,  echea.  1,  eect.  9),  by  permission  of  the 
Secretary  of  State,  be  suhsiittUed  on  some  other 
day  of  the  week  for  the  half  holiday  required  by 
the  Act  to  be  given  on  Saturday  to  children,  young 
persons,  and  women  employed  in  workshops 
coming  vnthin  the  Act,  Permission  having  been 
given  to  substitute  Wednesday  for  Saturday 
afternoon  in  a  particular  workshop,  an  informa* 
tion  was  preferred  against  the  proprietor  for  em* 
ploying  a  young  person  aftvr  two  p.m.  on  Wed* 
nesday : 
Held,    that   such    an   information   could   not   be 

sustained, 
Thx  foilowinff  is  a  case  stated  b^  us,  the  under- 
signed, two  of  Her  Migesty*s  justices  of  the  peace 
in  and  for  the  borough  of  Bolton,  in  the  county  of 
Lancaster,  under  the  statute  20  &  21  Yict.  a  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
Court  of  Queen's  Bench  on  questions  of  law  which 
arose  before  us,  as  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  Bolton,  in  and 
for  the  borough  of  Bolton,  in  the  county  of  Lan- 
caster, on  the  19th  May  1873,  and  afterwards  by 
adjournment  on  the  12th  June  1873,  Joseph  Foy, 
mantle  maker,  ho,,  the  above-named  respondent^ 
was  charged  before  us  on  a  complaint  made  fay 
Henry  James  Cameron,  the  above-named  appo* 
lant,  being  the  sub-inspector  of  &ctories  for  the 
district  within  which  the  said  borough  of  Bolton  is 
situate,  "For  that  he,  the  said  respondent,  on 
Wednesday,  the  23rd  April  1873,  at  the  borough 
dt  Bolton  aforesaid,  did  ofiend  against  the  AA 
80  &  31  Yict,  intituled  <  The  Workshop  Begulaticm 
Act  1867,'  as  amended  by  the  Act  34  ft  35  Yict, 
intituled,  'The  Factory  and  Workshops  Act  1871/ 
forasmuch  as  he,  the  said  respondent,  on  the  said 
23rd  April  1873,  at  Great  Bolton,  in  the  said 
borough,  being  then  and  there  the  occupier  of  a 
certain  workuiop  within  the  said  borough,  the 
same  being  a  workshop  within  the  true  intent  and 
meaning  of  the  said  nrst  recited  Act,  did  emfdoy 
a  certam  young  person,  to  wit,  one  Eleanor 
Townsend,  after  two  o'clock  in  the  afternoon,  to 
int,  at  twenty  minutes  past  four  o'clock  in  tbo 
afternoon  of  the  same  day,  the  same  being  an 
establishment  where  more  than  five  persona  mst 
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employed,  and  where  snch  employment  consisted 
not  in  making  articles  to  be  sold  oy  retail  on  the 
premises,  or  m  repairing  articles  of  a  like  nature 
to  those  sold  by  retail  on  the  premises,  and  the 
Secretary  of  State  haying  by  order  advertised  in 
the  London  ChzeUe,  or  otherwise  published,  giving 
the  permission  mentioned  in  the  first  schedule  to 
the  said  first-mentioned  Act,  that  young  persons 
miffht  be  employed  therein  between  two  and  eight 
o'dook  in  the  afternoon  of  Saturdays,  arrangements 
having  been  made  to  the  satisfaction  of  the  said 
Secretary  of  State  for  giving  an  equal  half  holiday 
on  the  Wednesday  in  every  week  to  young  persons 
therein  employed,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

Upon  such  hearing  the  appellant  and  respondent 
appeared  before  us. 

2.  The  appellant  proved  that  the  respondent  is 
an  employer  of  labour  under  the  Workshops  Act 
1867,  and  that  on  Wednesday,  the  23rd  April  last, 
at  4.30  p.m.,  he  called  at  respondent's  shop,  and 
on  going  upetairs  into  the  workroom  found  two 
yonnff  women  at  work;  Eleanor  Townsend  was 
one  en  them.  That  the  respondent  actually  employs 
more  than  five  persons  on  the  premises  in  the 
making  of  articles  to  be  sold  not  by  retail.  The 
respondent  had  previously  obtain^  from  the 
Secretary  of  State  an  authority,  under  sect.  9  of 
the  first  schedule  to  the  Act  30  A  31  Vict.  c.  146, 
to  employ  young  persons  and  women  on  his  pre- 
mises after  two  o'clock  on  Saturday,  he  having 
arranged  to  have  Wednesday  aflemoon  as  a  haB 
holiday,  instead  of  Saturday  afternoon. 

Eleanor  Townsend,  one  of  the  young  persons 
previously  referred  to,  proved  that  she  remembered 
Wednesday,  the  23rd  April  last,  and  was  working 
in  the  respondent's  premises  at  4.30  p.m.  on  that 
day.  She  was  making  flags  (banners)  by  hand  for 
saie  in  respondent's  shop.  She  had  not  had  a  half 
holiday.  That  when  the  appellant  came  she  was  in 
the  showroom,  in  which  arcicles  were  exhibited  for 
sale,  and  where  there  was  a  sewing  machine.  That 
out  of  the  showroom  there  was  a  recess  in  which 
the  witness  and  Miss  Morris  (another  young  per- 
son) sat  at  the  time  of  such  visit.  That  witness 
residec  on  the  premises,  but  Miss  Morris  went  out 
to  sleep.  That  witness  attended  to  customers  in 
the  showroom,  but  when  not  in  attendance  on 
customers  filled  up  the  time  by  stitehing  for  the 
respondent.  That  mantles  were  made  sometimes 
in  the  room  in  which  she  was  found  working,  and 
that  she  assisted  to  make  these. 

3.  For  the  respondent  it  was  contended :  First, 
that  the  Act  gave  the  justices  no  power  to  convict 
for  working  on  Wednesday  afternoon  where  the 
afternoon  of  that  day  had  been  set  apart  as  a  half 
holiday  instead  of  Saturday  afternoon ;  secondly, 
that  the  women  were  not  employed  in  a  workshop ; 
^irdly,  that  the  respondent  was  not  liable  as 
ooming  within  the  exception  in  sub-sect.  4  of  sect.  6 
of  the  said  Act,  by  reason  that  the  nature  of  em- 
ployment of  the  women  was  making  articles  to  be 
bM  by  retail,  and  that  there  were  not  five  persons 
present. 

We  were  of  0|nnion  that,  as  to  the  first  objection, 
cub-sect.  1  of  sect.  9  of  the  schedule  to  the  Ace 
30  A  81  Vict,  a  146,  did  not  state  that  the 
Wednesday  afternoon  was  to  be  substituted  for 
Sfttorday  afternoon,  but  that  young  persons  might 
be  employed  on  Saturday  afternoon  if  arrange- 
ments wme  made  to  have  a  hoUday  of  equal  length 
day,  and  tbaly  tfaararare^  the  offence 


which  would  be  committed  would  be  working  on 
Saturday  afternoon,  not  having  made  arranse- 
menta  for  a  half  holiday  on  some  work  day  in  tne 
week. 

That  it  was  not  a  contravention  of  the  Act  to 
work  on  Wednesday  afternoon,  that  being  ex- 
pressly allowed  as  one  of  the  ordinary  days  of  the 
week. 

That  the  ofienoe  contemplated  by  the  Act  was 
that  of  working  on  Saturday  afternoon,  and  that 
the  exemption  of  the  penalty  on  that  account  only 
accrued  where  arrangements  were  made  to  grant 
a  holiday  on  another  day,  in  this  case  a  Wednesday 
afternoon. 

That  the  Act  provided  no  penalty  for  permitting 
work  on  the  Wednesday  afternoon. 

That  as  to  the  second  objection,  the  use  of  a  room 
not  ordinarily  a  workshop  for  the  purpose  of  a 
workshop,  within  the  description  given  in  the  Act, 
renders  such  room  essentially  pro  tern,  a  workshop 
within  the  Act,  independently  of  the  number  of 
persons  employed  therein. 

That  as  to  the  third  objection,  after  finding  as 
a  fact  that  the  articles  were  being  made  for  sale 
by  retail  ou  the  premises,  and  that  there  were  less 
than  five  persons  employed,  we  were  of  opinion 
that  as  fewer  than  five  persons  were  employed  or 
occupied  in  the  respondent's  establishment,  and 
such  employment  consisted  in  making  articles  to 
be  sold  m  retail  upon  the  premises,  no  penalty 
under  the  Workshops  Act  was  incurred. 

We  therefore  dismissed  the  case. 

The  appellant  expressed  himself  dissatisfied  with 
our  determination,  as  being  erroneous  in  point  of 
law,  and  pursuant  to  the  2nd  section  of  stot.  20  &  21 
Vict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case,  setting  forth  the  fiatcts  and  the 
gprounds  of  our  determination  as  aforesaid,  for  the 
opininion  of  this  honourable  court. 

Now,  therefore,  we,  the  said  justices,  in  com- 
pliance with  the  said  application  and  the  pro- 
visions of  the  said  statute,  do  state  and  sign  this 
case. 

The  questions  for  the  opinion  of  the  court  are  : 
First,  whether  the  employment  of  persons  in  the 
respondent's  workshop  on  the  Wednesday  after- 
noon, under  the  ciroumstances  mentioned  in  the 
evidence,  is  an  offence  in  contravention  of  the  Act 
for  which  a  penalty  is  provided ;  secondly,  whether 
the  women  were  employed  in  a  workshop  as  de- 
fined by  the  Act ;  thirdly,  whether  where,  as  in 
the  case  of  the  respondent,  more  than  five  persons  . 
are  usually  employed  in  the  making  of  articles  to 
be  sold  not  by  retail,  the  employment  of  less  than 
five  persons  m  the  same  premises  during  the  half 
hohaay  in  the  making  of  articles  to  be  sold  by 
retail,  renders  the  respondent  liable  to  penalties. 
If  it  is  the  opinion  of  the  court  that  we  were 
wrong  in  our  decision,  then  the  case  to  be  remitted 
for  our  judgment  thereon. 

(Signed)        John  Livy. 

Wm.  Makant. 

C.  Bowen,  for  the  appellant. — By  sect.  9  of  the 
first  schedule  to  the  Workshops  llegulation  Act 
1867  (30  &  31  Vict.  c.  146),  the  Secretary  of  State, 
'*  on  proof  to  his  satisfaction  that  the  customs  or 
exigencies  of  trade,  or  any  other  special  ciroum- 
stances, require  the  alteration  to  be  made,  may, 
by  order  to  be  advertised  in  the  London  Gazette,  or 
otherwise  published  in  such  manner  as  th^  &«,<^x^ 
tary  of  State  may  think  ?kl»  vN^%  ^TiKwasvaTk  -mNXsL 
respect  to  any  partiicnXttiT  'wofk^^io^  w  <^%a^  ^"t  ^^tV* 
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shop,  for  all  or  any  of  the  following  things :  namely, 
(1),  that  children,  young  persons, or  women  maybe 
employed  between  two  and  eight  o'clock  in  the 
afternoon  on  Saturday,  provideid  that  in  any  such 
workshop  or  workshops,  arrangements  are  made 
to  the  satisfaction  of  the  said  Secretary  of  State 
for  ^ving  on  some  work  day  in  every  week  to  every 
child,  young  person,  or  woman  employed,  a  half 
holiday  of  equal  length,  either  at  the  beginning  or 
at  the  end  of  their  day's  work,"  &c.  The  difficulty 
in  the  way  of  the  appellant  is  this,  that  the  infor- 
mation is  simply  for  working  on  the  afternoon  of 
Wednesday,  not  for  permitting  work  on  Saturday 
afternoon. 
No  one  appeared  for  the  respondent. 

CocKBURN,  C.J. — ^That  is  a  fatal  objection.  If 
the  information  had  been  for  allowing  the  child  to 
work  on  Saturday  afternoon,  the  case  would  be 
different. 

Blackburn,  J.  concurred. 

Judgment  for  respondent. 


Wednesday,  April  29, 1874. 

Bedgbave  (app.)  V,  Lee  and  another  (resps.). 

Factory  Acts  Extension  Ads  1867  (30  ^  31  Vict. 

c.  103),  s.  3,  sub-sect.  7 — Factory — Cement  works. 

Cement  works,  in  which  over  2()0  persons  are  em- 

ployed,  covering  ahoul  ten  acres  of  ground,  and 

consisting  partly  of  mills  separate  and  detached, 

wUh  temporary  covers  over   the  mills  in  some 

places  to  protect  the  machinery,  most  of  the  other 

work  beir^g  carried  on  under  a  felt  cover  open  aU 

round,  do  not  constitute  a  factory,  within  the 

meaning  o/  30  ^  31  Vict.  c.  103,  s.  3,  sub-sect.  7. 

This  is  a  case  stated  by  us  the  undersigned,  three 

of  her  Majesty's  justices  of  the  peace  in  and  for  the 

county  of  Kent,  under  the  stat.  20  &  21  Yict.  c.  43, 

for  the  purpose  of  obtaining  the  opinion  of  the 

court  on  the  question  of  law  which  arose  before  us, 

as  is  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  the  precinct  of 
Bochester  Cathedral,  in  and  for  the  division  of 
Aylesford  North,  in  the  county  of  Kent,  on  the 
27th  June  1873,  an  information  preferred  by  Joseph 
Alexander  Bed^^vo,  sub-inspector  of  factories  for 
the  counties  of  ^ent,  Surrey,  and  Sussex  (herein- 
after called  the  appellant),  against  William  Lee, 
William  Henry  Boberts,  Alfred  Dale,  and  Charles 
Letchford,  in  the  said  information  described  as 
William  Lee,  Son,  and  Company,  of  Hailing,  in  the 
said  county  of  Kent,  cement  manufacturers  (herein- 
afcer  called  the  respondents),  under  sect.  28  of 
the  Act  7  &  8  Yict.  c.  15,  charging  for  that  they, 
the  said  respondents,  on  the  10th  June  in  the  year 
aforesaid, at  the  parish  of  Hailing,  in  the  said  county 
of  Kent,  being  then  and  there  the  occupiers  of  a 
certain  factory,  within  the  true  intent  and  mean- 
ing of  the  Factory  Acts,  did  unlawfully  fail  to  hang 
up  in  the  entrance  of  the  factory  a  notice  of  the 
names  and  addresses  of  the  inspector  and  sub- 
inspector  of  the  district  in  which  the  factory  is 
situated,  and  other  particulars  required  to  be  in- 
serted in  the  said  notice,  contrary  to  the  form  of 
the  statute,  was  heard  and  determined  by  us,  the 
said  parties  respectively  being  then  present,  and 
upon  such  hearing  we  dismissed  the  said  informa- 
tion. 

2.  And  whereas  the  appellant  being  dissatisfied 

with  our  determination  upon  the  hearing  of  the 

siud  information  aa  being  erroneous  in  point  of  law 


hath,  pursuant  to  sect.  2  of  the  said  statute  20  &  21 
Yict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds 
of  sucn  our  determmation  as  aforesaid  for  the 
opinion  of  this  court,  and  hath  duly  entered  into  a 
recognisance  as  required  by  the  said  statute  in 
that  oehalf. 

3.  Now,  therefore,  we  the  said  justices,  in  com- 
plianoe  with  the  said  application  and  the  provisions 
of  the  said  statute,  do  hereby  state  and  sign  the 
following  case : 

4.  The  appellant,  after  reading  sect.  3,  sub-sect. 
7,  of  the  Act  30  &  31  Yict.  c.  103,  which  enacts, 
that  for  the  purposes  of  the  Act  the  word  "factory" 
shall  mean  "any  premises  whether  adjoining  or 
separate  in  the  same  occupation,  situate  in  the 
same  city,  town,  parish,  or  place,  and  constituting 
one  trade  establishment  in,  on,  or  within  the  pre- 
cincts of  which  fifty  or  more  persons  are  employed 
in  any  manufacturing  process ;"  and  by  the  same 
section,  "manufacturing  process"  shall  mean 
"  &nj  manual  labour  exercised  by  way  of  trade  or 
for  the  purposes  of  gain  in  or  incidental  to  the 
making  an  article  or  part  of  an  article,  or  in  or 
incidental  to  the  altering,  repairing,  ornamenting, 
finishing,  or  otherwise  adapting  for  sale  any  article," 
called  the  following  witness : 

William  Bayner:  I  am  general  foreman  and  time- 
keeper in  the  emplo;^  of  Meaars.  Lee,  Son,  and  Company, 
and  reside  at  Hamnffj  the  premifles  over  wMoh  I  am 
foreman  are  aitoate  at  Hailing,  they  are  in  the  ocoapation 
of  William  Lee,  William  Henry  Boberts,  Alfred  Dale, 
asd  Charles  Letohford,  and  they  trade  nnder  the  name, 
Btjle,  and  firm  of  William  Lee,  Son,  and  Company ;  ce- 
ment is  manofactnred  on  those  premises,  and  lime  also 
ia  burnt  there ;  I  know  what  cement  is  made  of ;  ohalk  is 
used  in  its  preparation ;  lime  is  not  used  in  it  ^  mud  ia 
also  naed.  The  firat  process  which  chalk  is  subjected  to 
in  making  cement  is  placing  it  in  a  washmiU  with  mud ; 
the  ohalk  ia  first  dug  from  a  pit ;  after  the  chalk  and 
mud  leave  the  washimll  it  passes  through  pipes  to  a  force 
pump ;  it  is  then  forced  through  the  pump  into  the  backs 
and  there  it  deposits  itself ;  it  is  then  wheeled  from  the 
backs  to  the  nues,  and  there  dries ;  then  passes  from 
thence  to  the  kilns ;  it  is  then  burnt,  then  drawn  from 
the  kilns,  then  crushed,  then  ground  between  stones,  then 
passed  into  a  shed,  and  it  there  becomes  cement  ready  for 
the  Biarket,  and  is  put  into  casks  and  sacks.  There  are 
over  200  people  employed  on  the  premises  of  the  defen- 
dants at  Hailing.  These  include  pitmen,  carters,  lime* 
burners,  cement  manufacturers,  barge  loadero,  engine 
fitters,  blacksmiths,  wheelwrights,  sawyers,  engine 
drivers,  kiln  fillers,  coal  heavers,  barge  builders,  fluemen, 
men  emplo^red  at  the  washwills,  spoutmen,  millers, 
orushmen,  lulndrawers,  tippers.  I  recollect  the  inform- 
ant paying  a  visit  to  the  premises  on  the  10th  June  inat. 
There  was  then  no  notice  on  any  part  of  the  premises 
containing  the  namea  of  the  iDspector  and  sub-inspector 
of  factories  of  the  district.  I  have  never  seen  auoh  a 
notice  upon  the  premises. 

On  cross-examination  the  witness  said : 

The  premises  are  very  extensive.  The  chalk  pit  ex- 
tends  over  three  acres,  and  is  a  mile  away  from  the 
works.  There  is  a  railroad  from  the  pits  down  to  the 
works ;  it  is  about  a  mile  long.  The  other  works  occupy 
about  ten  acres.  There  ia  no  great  building  where  men 
and  women  are  employed  under  cover.  The  milla  are 
separate  and  detached,  but  atand  upon  the  ten  aoree ; 
there  ia  a  hole  on  the  top  of  them,  and  on  each  aide  there 
ia  an  open  cowl  over  each  of  them.  There  are  temporary 
covera  over  the  milla  in  aome  placea  to  protect  the  ma- 
chinery. There  are  no  boya  working  at  the  milla.  I  know 
Philip  Petera ;  he  doea  not  work  in  any  covered  building ; 
hia  duty  ^a  to  tally  the  chalk  into  the  waahmiU,  and  whSe 
doing  so  he  atanda  in  the  open  air ;  that  ia  hia  only  duty; 
he  IB  under  the  age  of  tixteen  yeara,  and  he  ia  the  onW 
boy  under  that  age  employed  on  the  worka.  The  riveris 
on  one  aide  of  the  worka,  and  the  worka  are  all  open  to 
the  ooontry  on  all  other  lidfls.  There  is  no  entranoe  gats 
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which  IB  used ;  then  ia  an  ordinary  five  barred  gate  from 
the  turnpike  road,  whioh  is  open  for  oattle  to  go  in. 
There  ia  no  entrance  fi[ate  or  place  where  a  notice  conld 
be  affixed  without  being  exposed  to  the  wind,  rain,  or 


On  re-exftmination  the  witness  said : 

It  ia  the  habit  of  the  men  to  come  on  the  premiaes  just 
when  they  can.  There  is  an  entrance  to  cuive  a  horse 
and  trap  through,  near  the  fitter's  shop.  That  is  the 
entrance  by  which  strangers  would  enter  the  premises. 
There  is  an  entrance  at  the  end  of  the  backs';  this  brings 
the  men  into  any  part  of  the  works.  The  men  come  on 
the  premises  across  a  field,  and  through  the  entrance 
b^dnd  the  premises.  The  men  get  oyer  the  fence  and 
g«t  into  the  works  where  they  can.  A  notice  could  be 
put  up  where  the  entrance  is  for  a  horse  and  trap,  but  it 
must  be  placed  ovtside.  There  is  a  boy  who  works  in 
the  engine  fitting  shop ;  his  name  is  George  Strong ;  he 
runs  of  errands  and  attends  to  the  men  ;  moyes  things 
about  from  one  plaee  to  another  for  the  use  of  the  men. 
I  know  a  boy  of  the  name  of  Eyles ;  I  do  not  know 
whether  either  of  those  bo^  is  under  the  age  of  eighteen 
years.  Most  of  the  work  is  carried  on  under  a  felt  coyer, 
open  aU  round.  There  is  no  division  between  the  cement 
works,  the  lime  works,  the  carpenters'  shop,  and  the 
fitting  work,  only  the  walls  to  support  the  buildings  and 
gear.  There  is  nothing  to  prevent  anyone  getting  into 
the  works  in  certain  places  where  there  are  no  fences. 
The  railway  runs  at  the  too  of  the  works,  but  there  is  a 
field  between  the  works  ana  the  railway :  that  field  is  not 
part  of  the  premises  where  manufacturing  process  goes 
on ;  the  field  is  the  boundary  of  those  premises. 

5.  It  was  contended  on  the  part  of  the  respon- 
dents, that  the  premises  were  not  a  factory,  within 
the  meaning  of  the  Factory  Acts ;  that  the  manu* 
factonr  carried  on  is  not  one  of  those  mentioned  in 
sect.  3  of  the  said  Act  30  &  31  Vict.  c.  103,  or  of  a 
similar  nature;  that  those  Acts  apply  only  to 
closed  buildings ;  that  there  is  no  separate  baild- 
ing  in  which  fifty  persons  are  employed;  that 
30  &  31  Vict.  c.  15,  s.  3,  sub-sect.  7,  does  not  apply 
to  cement  works  like  those  in  question,  and  tnat 
the  principle  involved  in  the  case  of  Kent  v.  Ashley 
(5  Cox*s  Mag.  Gas.  171)  was  precisely  the  same  as  in 
the  case  before  us ;  that  the  several  sheds  could 
not  be  considered  as  being  joined  together  for  the 
purpose  of  bringing  them  within  the  provisions  of 
the  Factory  Acts ;  that  only  one  boy  is  employed 
on  the  premises  under  the  age  of  sixteen  years, 
and  he  is  employed  out  of  doors  in  the  open  air  as 
a  tally  boy,  to  see  what  chalk  and  mud  is  put  into 
certain  wash  mills. 

6.  We  being  of  opinion  that  the  evidence  so 
adduced  before  us  did  not  bring  the  case  within 
the  operation  of  the  said  Act  of  Parliament  of  the 
30  &  31  Vict  c.  103,  sect.  3,  sub-sect.  7,  gave  our 
determination  against  the  appellant  in  the  manner 
before  stated. 

7.  The  question  of  law  for  the  consideration  of 
the  court  therefore  is,  are  the  cement  works  and 
premises  before  described  within  the  operation  of 
the  Factory  Acts  P 

8.  If  the  court  should  be  of  opinion  that  they 
are.  then  the  case  is  to  be  remitted  to  us. 

Given  nnder  our  hands  the  1st  Aug.  1873,  at 
Rochester  Cathedral  Precinct,  in  the  county  of 
Kent  aforesaid. 

James  Hulkes. 

J.  H.  Bakeb. 

John  M.  Knight. 

C  Boweti,  for  the  appellant,  contended  that  the 
premises  <^  the  responomit  were  a  factory  within 
the  meaning  of  30  db  31  Vict.  c.  103,  s.  3,  sub-sect. 
7,  where  factory  is  defined  to  include  "  any  pre- 
misefl*  whether  wdiioinmg  or  separate,  in  the  same 
oooaptttioiiy  aitaate  in  the  aame  dtj,  town,  parish. 


or  place,  and  constituting  one  trade  establishment 
in,  on,  or  within,  the  precincts  of  which  fifty  or 
more  persons  are  employed  in  any  manufacturing 
process;    the    words,  "manufacturing    process, 
Deing  by  the  same  section  defined  to  mean,  "  any 
manual  labour  exercised  by  way  of  trade  or  for 
purposes  of  gain  in  or  incidental  to  the  making  any 
article  or  part  of  an  article,  or  in  or  incidental  to 
the  altering,  repairing,  ornamenting,  finishing,  or 
otherwise  aidapting  for  sale  any  article.    The  case 
of  Kent  V.  AatUy  (L.  Rep.  SJ  Q.  B.  19),  relied 
on   by   the    defendants,  is  by  no'  means    deci- 
sive of  the  question.    That  case  decided  that  a 
slate  quarry,  which  was  a  large  open  space  extend* 
ing  over  an  area  of  400  acres,  the  worfcs  of  which 
were  carried  on  in  the  open  air,  the  only  buildings 
being  sheds,  and  in  which  more  than  fifty  persons 
were  employed  in  splitting  the  rock  into  slates 
and  shaping  them  for  sale,  was  not  a  factory  within 
the  meaning  of  the  Act.    The  court  in  that  case,  it 
is  submitted,  did  not  intend  to  draw  a  hard  and 
fast  line  between  works  carried  on  in  the  open  air 
and  those  carried  on  under  cover ;  but  the  decision 
turned  on  the  particular  facts  of  the  case.    "  No 
doubt,"  said  Cockbum,  C.J.,  "  the  object  of  the 
Legislature  was  to  prevent  the  crowding  together 
of  workmen  and  their  detention  at  labour  for  an 
undue  time,  and  the  mingling  of  the  sexes.     By 
degrees  the  Legislature  has  extended  the  operation 
of  the  Acts  to  manufactures  not  originally  within 
then*  scope.    But,  except  in  cases  which  have  been 
specially  provided  for,  it  has  not  as  yet  included 
works  carried  on  in  the  open  air,  because  they  are 
less  exposed  to  the  evils  incident  to  manu&ctures 
carried  on  in  buildings.   Where  the  mischief  is  the 
same  the  remedy  ought  to  be  applied;   but  we 
ought  not  to  outstrip  the  Legislature,  and  apply 
these  statutes  to  circumstances  to  which  the  Le- 
gislature appears    to  have  considered  that  thej 
could  not  be  properly  applied.    I  cannot  think  it 
was  intended  that  where  a  process  like  this  is  car- 
ried on  in  the  immediate  proximity  to  a  quarry,  it 
is  to  be   included  in  statutes  meant  to  apply  to 
manufactures  carried  on  in  buildiugs."    The  in- 
ference to  be  drawn  from  this  judgment  is,  that 
the  circumstances  of  each  particular  case,  and  the 
nature  of  the  work  carried  on,  is  to  bo  regarded ; 
and   the   real  question   in   the  present  case  is, 
whether  the  place    where    this  cement  is   made 
is    not    a    factory,    within  the  meaning   of   the 
Act.      If,   substantially,    there    is    no    confine- 
ment of  the    persons  employed,   then    the    pre- 
mises do  not  come  within  the  Act ;  but  if  there 
is,  the  object  of  the  Legislature  is  carried  out  by 
holding  that  the  premises  are  a  factory  within  the 
Act.     Cement  manufacture  necessitates   a  great 
deal  more  of  indoor  working  than  slate  quarrying. 
There  is  nothing  in  the  Act  requiring  that  all  the 
buildings  should  form  one.     [IJlackburn,  J.— No 
doubt  it  it  is  always  a  question  of  more  or  less.] 
The  process  here  was  clearly  a  manufacturing 
process. 

Manisty  (with  him  F.  Lee),  for  the  respondents, 
was  not  called  upon. 

CocKBURN,  C.  J.  — I  think  this  case  is  really 
governed  by  the  decision  in  Kent  v.  Astley  {ubi. 
sup.),  I  think,  when  the  word  "premises"  is 
used  for  the  place  where  a  manufacturing  process 
ia  carried  on,  something  more  is  implied  than  what 
is  carried  on  in  the  open  air.  If,  indeed,  it  were 
essential  to  the  manufacture  of  cement  to  have  so 
many  sheds  that  the  buViOinf^^  ^novi^dL  \^  >iXi^  ^^t^* 
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dominant  feature  of  the  whole  concern,  the  case 
might  be  different.  Here,  however,  that  is  not  so ; 
and  I  am  therefore  of  opinion  that  the  case  does 
not  come  within  the  Act. 

Blackbusn,  J. — I  am  of  the  same  opinion.  I 
have  no  doubt  that  this  making  of  cement  is  a 
manufacturing  process  withing  the  meaning  of  the 
Act ;  and  if  it  appeared  that  on  these  ten  acres  of 
jpround  there  were  so  many  sheds  and  other  build- 
ings, that  the  process  was  carried  on  for  the  most 
part  under  cover,  the  justices  might  have  been 
justified  in  finding  that  the  place  was  a  ftustory. 
Mere,  however,  they  have  found  that  it  was  not ; 
and  I  think  they  were  right  in  so  finding.  If  the 
intention  of  the  Legislature  was  not  to  confine  the 
operation  of  the  Factory  Acts  to  processes  carried 
on  in  buildings,  they  had  an  opportunity  of 
making  this  dear  in  the  Act  of  18/1,  after  the 
decision  of  the  court  in  Kent  v.  Astley  (vibi  «up.)> 
but  they  have  not  said  so. 

Judgment  for  reepondenie. 


COUBT  OF    COMMOV 

Scporied  hj  BTKxmxvoTOv  Bmitk  ui4  J.  li.  Lxlt,  Iteqn., 

Banriflten^t-LAw. 

Monday,  May  4, 1874. 
Bows  (app.)  o.  Fbkwick  (resp.) 

Betting— 16  ^  17  Viet.  e.  119 --Consiruction— 
Office  or  place — Temporary  etruciure — UmbreUa 
etuek  in  the  grotmd — Aecertained  place. 

A  man  took  up  a  position  on  a  raeecouree,  etanding 
upon  a  low  eiool.  A  large  umbrella,  capable  of 
covering  eeveraH  pereons,  was  fiaoed  over  his  head 
hy  mea/ns  of  a  long  jointed  snck  with  a  spike  at 
the  end,  which  was  inserted  into  the  growtko.  The 
uwhreUa  was  kept  open  irrespective  of  the 
weather,  and  on  the  otUstde  was  a  placard  hear* 
ing  the  owner^s  name  and  address,  and  an  an* 
nouncement,  "  We  pay  aU  bet^  first  pcut  the 
post."  Underneath  he  made  bets  upon  the  races 
and  received  deposits  of  money : 

Held,  (hat  this  was  a  "  place  "  within  the  meaning 
of  16  4- 17  Vict.  c.  119,  s.  S : 

Bemble,  per  Lord  Coleridge,  OJ.,  ihaJt  U  was  an 

HelilSiat  ''place"*  in  ss.  1,  2,  oiuJ  3  of  16  ^  17 

Vict,  c  119,  means  an  "  ascertained  ntace.** 
This  was  a  case  stated  under  20  &  21  Vict.  c.  43, 
by  justices  of  the  city  of  Chester,  for  the  opinion 
of  the  Court  of  Common  Pleas,  as  to  the  validity 
of  the  conviction  of  the  appellant  under  the  fol- 
lowing circumstances. 

An  information  was  preferred  against  the  ap- 
pellant for  having,  on  the  19th  May  1873,  been  the 
occupier  of  a  certain  stand  on  the  racecourse  at 
Chester,  and  having  used  it  for  the  purpose  of 
betting  on  a  horse  race  with  persons  resorting 
thereto,  contrary  to  the  1st  section  of  16  &  17  Yict. 
c.  119. 

The  appellant  was  upon  the  Boodee  or  race- 
course at  Chester  on  the  day  named  in  the  infor- 
mation, during  the  races,  and  stood  upon  a  stool 
about  2ft.  high,  and  under  an  umbrella  which  was 
7ft.  or  8ft.  above  the  ground,  and  was  capable  of 
accommodating  several  persons.  The  umbrella 
was  like  a  carriage  umbrella,  but  the  stick  was 
made  with  screw  joints  and  bad  a  point  at  the  end, 
by  which  it  was  fixed  into  the  around.  It  was  a 
showery  day,  but  the  umbreluk  was  kept  up, 
whether  it  was  nuniDg  or  not,  throughout  the 


whole  day.  On  the  outside  was  painted,  "0. 
Bows,  Yietoria  Club,  Leeds,"  and  there  was  also 
a  card  displayed  on  which  was  printed,  "  We  pay 
all  bets  first  past  the  post."  The  appellant  stood 
underneath  the  umbrella,  and  kept  calling  out, 
offerinj^  to  make  bets,  and  was  seen  to  make 
several  bets  with  persons  upon  the  races  which 
were  being  run,  and  money  was  deposited  with 
him  by  the  persons  betting,  to  whom  he  jgave 
tickets.  Upon  these  facts  Uie  justices  convicted 
the  appellant,  and  inflicted  a  penalty  of  5L  The 
question  was,  whether  the  stand  of  the  appellant 
constituted  a  "  place  "  within  the  meaning  of  the 
Act  16  &  17  Vict.  c.  119. 

Straight,  for  the  appellant. — This  stool  with  the 
umbrella  over  it  is  not  an  office  or  place  within 
the  meaning  of  the  Act.    It^  is  no  more  a  place 
than  the  ^p:*ound  under  a  tree  in  Hyde  Park,  which 
was  held  m  Doggett  v.  Cattems  (12  L.  T.  Bep.  N.  S. 
365 ;  34  L.  J.,  169,  C.  P.),  not  to  be  within  the 
statute.     [Lord  Coleridge,  C.  J. — This  is  more 
like  Shaw  v.  Morley  (19  L.  T.  Bep.  N.  S.  15 ;  L. 
Bep.  3  Ex.  137),  where  the  judgment  of  Kelly,  C.B. 
shows  what  is  the  meaning  of  the  words  in  the 
Act.]  But  this  is  not  a  structure  as  that  was,  which 
had  desks  and  was  in  a  spot  railed  off  and  inclosed. 
The  appellant  here  was  only  standing  as  anyone  els^ 
might  have  done.    He  might  have  been  made  to 
move  on  at  any  moment.    [Brett,  J. — Suppose  he 
had  used  ropes  and  spikes  as  at  a  prize  fight  P] 
This  is  not  nzed  so  definitely ;  there  was  onlv  the 
umbrella  stuck  for  the  time  into  the  ground,  and 
it  could  have  been  moved  easily   and   directly. 
[Denman,  J. — The  3rd  section  of  the  Act  seems  to 
contemplate  a  place  of  which  a  man  can  be  owner 
or  occupier.]    Yes ;  that  shows  the  real  intention 
of  the  statute.     There  was  nothing  here   which 
was  capable  of  being  owned  or  occupied.    Can  it 
be  saia  tliat  the  ground  under  the  umbrella  was 
capable  of  being  owned  or  occupied   when    the 
umbrella  might  be  moved  at  any  moment  P  [Bbbtt, 
J. — Is  the  test,  then,  that  of  being  moved  on  P 
What,  then,  if  so,  could  be  said  with  re^rd  to  an 
awning  or  a  waggon  P]    A  waggon  might  be  in 
itself  a  defined  inclosure,  and  would  come  within 
the  structure  described  by  Martin  B.  in  his  judg- 
ment in  Shaw  v.  Morley  {ubi  sup.),  bat  this  is 
surely  very  different.   The  words,  "  or  other  place," 
in  the  first  section,  show  that  the  place  intended 
must  be  e^usdem  generis  with  a  house,  office,  or 
room,  ana  not  such  a  thing   as  this   umbrella 
struck  into  the  ground.    This  has  been  done  for 
years  without  interference,  and  it  would  be  strain- 
mg  the  Act  to  include  this  within  it.    A  penal 
statute  must  be  construed  strictlv,  and  nothing  of 
this  sort,  it  is  submitted,  is  specified  in  it. 
No  one  appeared  for  the  respondent. 
Lord  CoLEEiDGE,  C.J. — I  am  of  opinion  that  in 
this  case  the  conviction  must  be  affirmed.    The 
conviction  proceeded  on  the  terms  of  the  1st  sec- 
tion (^  16  db  17  Vict.  c.  119,  which  enacts  that  "  no 
house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occu- 
pier, or  keeper  thereof  or  any  person  usine  the 
same,  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  oocapier,  or 
keeper,  or  person  using  the  same,  or  of  any  person 
having  the  care  or  management,  or  in  any  maimer 
uonducting  the   business   thereof,   betting  with 
persons  resorting  thereto;"  and  the  2nd  seoticm 
has  the  same  wonls,  "  every  house,  room,  office,  or 
place  opened,  kept,  or  used  for  the  purposes  atoe- 


MAGISTRATES'  CASES. 


47 


C.P.] 


Bows  (app.)  V.  Fenwick  (reap.). 


[O.P. 


raid,  or  any  of  them  shall  be  taken  and  deemed  to 
be  a  common  gaming  house  within  the  meaning 
of  8  A  9  Yiot.  c.  109."  Then  the  3rd  section, 
which  is  the  one  upon  which  in  truth  this  convic- 
tion must  be  sustamed,  if  sustained  at  all,  though 
it  is  nominally  stated  under  the  1st,  is,  "  any 

Eerson  who,  being  the  owner  or  occupier  of  any 
ouse,  office,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the  same  for 
the  purposes  herembefore  mentioned,  &o,*'    Now 
in  this   case   the   factB   found    by   the   justices 
are  that  the  Chester  races  were  gomg  on,  and  the 
defendant  went  on  the  Boodee  or  race-course,  and 
took  up  his  position,  standing  on  a  stool  about 
2ft.  high,  over  which  was  placed  an  umbrella  of  a 
size  cc^Mkble  of  covering  several  persons :  the  stick 
of  the  umbrella  was  jointed  like  a  sweep's  brush, 
and  had  a  spike  at  the  end  which  was  stuck  in  the 
ground.   The  umbrella  when  opened  was  about  8ft. 
from  the  gpround,  and  had  on  the  outside  the  name 
of  the  defendant  painted,  and  the  reference  to  a 
betting  club  of  which  he  was  a  member.    He  there 
offered  bets  in  money,  and   persons  came  and 
deposited  money,  ana  receivea  a  caxd  or  ticket. 
If  this  umbrella  and  stool  were  an  office,  place,  or 
room  within  the  meaning  of  the  Act,  it  is  clear  that 
the  defendant  was  using  them  for  betting  purposes, 
and  the  only  question  therefore  is  whether  this 
was  an  office,  house,  room,  or  place.    It  was  not  a 
bouse  or  room.    It  might  perhaps  be  said  that  it 
was  an  office ;  I  do  not  give  an  opinion  on  that 
point,  because  I  am  certainly  of  opinion  that  it 
was  a  place.    It  was  an  ascertainea  place,  for  the 
umbrella  was  fixed ;  the  place  whence  the  defendant 
came  was  stated  on  the  outside,  and  cards  were 
^ven.    Then  the  umbrella  was  kept  up,  whether 
It  was  wet  or  dry,  and  I  am  therefore  of  opinion 
that  he  was  using  a  place  within  the  meamns  of 
the  Act.    A  man  has  a  perfect  rieht  to  eva&  a 
stringent  Act  if  he  can  ao  so ;  and  this  is,  as  my 
brother  Brett  says,  a  stringent  Act,  and  an  inter- 
ference with  the  liberty  of  tne  subject.  Now  there 
were  two  cases  cited,  which  we  have  considered  as 
bearing  on   this    case.      In  Doggett  v.   Oattema 
{ubi  nm.)  it  appeared  that  a  man  who  was  in  the 
habit  of  standing  under  a  tree  in  Hyde  Park  for 
the  purpose  of  betting  was  not  within  the  Act. 
This  court   had    thought   otherwise,    but   their 
jad^g^ent  was  reversed  in  the  Exchequer  Chamber, 
though  certainly  on  conflicting  gprounds ;  the  Chief 
Baron  thinking  that  the  locu8  in  quOf  although 
not  a  place  because  open,  yet,  because  it  was  in 
Hyde  ]Park  and  could  not  have  an  owner  or  occu- 
pier, was  not  within  the  Act.  Baron  Bramwell,  on 
the  other  hand,  decided  that  the  defendant  was 
not  using  an  ascertained  place,  and  therefore  not 
within  the  Act,  and  half  the  Court  agreed  with  the 
Chief  Baron  and  half  with  Bramwell,  B.  So,  though 
the  judgment  of  the  Court  below  was  unanimously 
reverseo,  yet  it  was  reversed  on  different  grounds 
by  the  dinerent  judges,  and  we  may  say,  having 
regard  to  the  &icts,  that  the  decision  in  the  Ex- 
cheo^er  Chamber  does  not  apply  here  so  as  to  bind 
118.  There  nothing  was  done  in  the  park ;  the  man 
only  walked  under  a  tree  and  stood  there,  so  that 
I  do  not  wish  at  all  to  quarrel  with  the  co  iclusion 
tbeone  arrived  at.    The  other  case  was  3haw  v. 
MoHeiy  {%M  iup.),  where  the  circumstances  were 
mgjUD,  different.    There  the  appellant  had  a  desk, 
pars  of  a  temporary  wooden  structure  placed  on  a 
atrip  of  Uuid,  adjoining  the  Doncaater  race  course, 
audi  b^und  the  desk  he  conducted  his  business  aa 


a  betting  agent.  It  was  held  that  this  structure 
was  an  "  office"  and  a  "  place"  within  the  meaning 
of  the  Act,  and  the  conviction  of  the  appellant  was 
upheld ;  the  Chief  Baron  Kelly  saying,  "  It  is  no 
matter  whether  there  is  a  roof  or  none,  or  whether 
the  structure  is  movable  or  fostened  to  the  earth, 
it  is  clearly  an  office  within  the  meaning  of  the 
act;"  and  Martin,  B.  says,  "The  structure  described 
was  both  an  office  and  a  place,"  and  that  it  was 
most  like  those  movable  offices  in  which  merchants 
conduct  their  business  at  the  docks  at  Liverpool. 
Now,  without  saying  that  the  case  is  exactfy  in 
point,  yet  I  do  think  that  the  facts  are  more  like 
those  before  us  than  are  those  in  Doggett  v.  Oattems 
{ubi  sup.),  and  the  reasoning  of  the  judges  carries 
us  to  the  conclusion  to  which  we  come  here.  There 
is  an  ascertained  spot,  for  the  fixing  of  the 
umbrella  makes  it  an  ascertained  place,  and  under 
it  was  carried  on  what  was  undoubtedly  against 
the  statute.  I  am  therefore  of  opinion  that  the 
conviction  was  right  and  must  be  afQrmed. 

Brett,  J. — When  this  Act  was  passed  the  Legis- 
lature had  not  made  up  its  mind  to  prohibit  bettmg 
altogether,  nor  has  it  yet  gone  so  far ;  but  what  it 
had  made  up  its  mind  to  do  is  expressed  in  the 
preamble  to  the  statute.    "  Whereas  a  kind  of 
^ming  has  of  late  sprung  up  tending  to  the 
injury  and  demoralization  of  improvident  persons 
by  the  opening  of  places  called  betting  houses  or 
offices,  and  the  receiving  of  money  in  advance  bv 
the  owners  or  occupiers  of  such  houses  or  offices. 
The  kind  of  betting  there  described  it  had  deter- 
mined ought  to  be  suppressed,  and  the  first  section 
shews  against  what  sort  of  proceeding  the  Act  is 
directed — ^viz.  the  opening  of  "  places  for  betting 
purposes,  with  persons  resorting  thereto."    It  de- 
sired to  prevent  fixed  places  bemg  established  to 
which  the  unwary  might  resort  for  betting.  It  did 
not  prevent  persons  betting  on  the  course,  but 
prohibited  their  having  a  certain  place.   No  doubt 
to  satisfy  the  statute  a  fixed  place  is  required, 
such  a  place  at  any  rate  as  might  be  ascertained 
and  which  could  be  used.    The  case  of  Doggett  v. 
Cattema  (ubi  sup,)  shews  this.     So  now  arises  the 
real  question,  was  this  spot  a  fixed  place  to  which 
the  appellant  could  invite  any  other  person  to 
resort.    It  is  said  that  he  went  on  the  course  with 
a  stool,  and  with  what  for  his  sake  is  called  an 
umbrella,  but  it  was  not  an  umbrella  in  the  ordinary 
sense  of  the  word,  nor  was  it  used  as  such ;  it  was 
an  open  tent.    For  why  did  he  take  it  P    Not  to 
shelter  himself,  but  to  make  for  himself  a  fixed 

Elace,  and  tell  people  where  he  was,  for  he  described 
imself  upon  it.  He  put  on  it,  "  we  pay  all  bets 
first  past  the  post,"  but  really  that  means  "  we  pay 
here  all  bets.'  He  did  not  wish  to  refer  people  for 
payment  to  the  Victoria  Club,  Leeds;  he  said  if 
you  will  resort  to  this  umbrella,  here  is  a  place 
where  you  can  deposit  your  money,  and  here  you 
will  be  paid.  It  seems,  therefore,  to  me  that  he 
comes  within  the  statute,  and  within  the  principle  in 
Doggett  v.  CoUtems  and  8hau)  v.  Morley  (ubi  sup,), 
Mr.  Straight  says  it  is  not  a  fixed  place,  because 
the  appellant  was  liable  to  be  moved  on,  and 
because  he  does  not  pay  rent,  and  so  is  not  an 
owner  or  occupier,  but  I  do  not  agree  that  that  is 
so,  and  the  conviction  must  be  affirmed. 

Denman,  J. — I  agree  with  my  Lord  that  neither 
of  the  cases  cited  is  absolutely  in  point,  but  I 
think  that  Shaw  v.  Morley  (ubi  eup,)  is  more  nearly 
so  than  Doggett  v.  Oatt^m%  {^M,  sup.^  *YVi^  q^^^XIv^t^ 
is  whether  what  baa  \)eeiii  d^^cf^o^  \»^  "oa  Ve^  ^ 
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place  within  sect.  3  of  the  Act.  I  think  it  is 
sufficient  to  have  an  ascertained  and  appropriated 
place.  Here  the  appellant  stood  on  a  stool,  and 
was  sheltered  above  by  an  umbrella,  capable  of 
covering  several  persons,  which  was  kept  there 
wet  or  dry,  and  which  required  unscrewing  before 
it  could  be  moved.  Then  there  was  an  advertise- 
ment on  it  with  the  appellant's  name,  and  reference 
to  his  club,  and  he  himself  was  there  offering  and 
making  bets  and  giving  tickets.  Therefore  1  am 
of  opinion  that  it  was  quite  clear  that  in  an  ascer- 
tained place,  and  one  which  he  had  taken  some 
trouble  to  appropriate,  he  was  cairying  on  betting 
within  the  Act.  Conviction  affirmed. 

Attorneys  for  appellant,  Doyle  and  Edwarde,  for 
Cartwright,  Chester. 


Wednesday,  May  6, 1874 

Bawlengs  V,  Coal  Consttmebs  Association 

(Limited). 

Action  for  fdUe   imprisonment  —  Indictment  for 

embezzlement — Agreement  not  to  s^ie  if  no  evidence 

offered  (m  ir^idmefni — Breach    of  agreement — 

lUegcdity    of  a<freement — Action    aUowed  to  be 

proceeded  with. 

An  agreement  between  a  prisoner  and  a  prosecutor 

that  the  prisoner  will  not  sue  the  prosecutor  for 

false  imprisonment  if  the  prosecutor  will  offer  no 

evidence  upon  an  indictm^ent,  is  iUegcd  and  void, 

and  the  vrosecnUor  may  be  sued  by  the  prisoner 

for  false  imprisonment,  any  such  agreement  not' 

withsta/nding. 

The  plaintiff  had  been  indicted  by  the  defendants  on 

three  separate  charges  of  embezzlement.    Hie  jury 

having  acquitted  him  on  the  Ursi,  it  was  agreed 

between  tne  counsel  for  the  prosecution  and  the 

counsel  for  the  defence,  thai  no  evidence  should  be 

offered  on  the  other  two  indictments  in  considera* 

turn  that  the  plaintiff  would  not  sue  the  defendants 

for  false  imprisonment,  whereupon  verdicts  of  not 

guUty  were  taken  by  consent,  and  counsel  indorsed 

their  briefs,  "  Verdict  not  guilty.    No  action  to  be 

brought : 

Held,  that  the  agreement  being  void,  the  a^ion  could 

be  brought,  and  a  rule  to  stay  proceedings,  as  in 

breach  of  good  faith,  refused. 

This  was  a  rule  to  stay  proceedings  in  an  action 

for  false  imprisonment  and  malicious  prosecution 

brought  by  the  plaintiff  against   the  defendant 

under  the  following  circumstances : 

In  Jan.  1874  the  plaintiff  was  committed  for 
trial  on  various  charges  of  embezzlement  of  the 
moneys  of  the  defendants,  his  masters,  at  the 
Lambeth  Police  Court,  and  three  indictments  were 
preferred  against  him  for  embezzlement  at  the 
Central  Criminal  Court  accordingly.  The  plaintiff 
was  tried  upon  the  7th  April  upon  one  of  these 
indictments,  before  the  Common  Serjeant,  de- 
fended by  counsel,  and  acquitted.  Thereupon  a 
conference  was  had  between  the  prosecuting  and 
defending  counsel,  the  result  of  which  was  that 
the  brief  of  the  prosecuting  counsel  was  indorsed. 
"Verdict,  not  guilty.  Second  indictment  not 
proceeded  with.  No  action  to  be  brought,"  such 
indorsement  being  si^ed  by  both  counseL 

The  plaintiff  deniea  having  given  an  authority 
to  his  counsel  to  undertake  not  to  sue  the  defen- 
dants ;  but  the  affidavit  of  the  attorney  for  the 
prosecutors,  the  now  defendants,  was  to  the  effect 
^Aal  "he  waa  informed  and  believed  that  it  was 


arranged  by  and  with  the  consent  of  the  pliuntiff 
and  his  then  attorney,  that  no  evidence  should  be 
offered  on  the  remaining  indictments,  the  plaintiff 
on  his  part,  through  his  counsel,  undertaking  that 
he  would  bring  no  action  for  false  imprisonment  or 
malicious  prosecution  in  reference  to  the  charges 
made  against  him."  The  said  affidavit  was  to  the 
further  effect  that  the  indorsement  of  the  briefs  of 
counsel  was  made  in  good  faith,  and  that  it  was 
upon  the  distinct  understanding  that  no  action  was 
to  be  brought  by  the  plaintiff  against  the  defen- 
dants ;  that  no  evidence  was  offered  by  the  counsel 
for  the  prosecution  against  the  plaintiff  upon 
either  of  the  other  indictments  then  remaining  to  be 
tried ;  but  verdicts  of  not  guilty  were  taken  on 
both,  and  that  the  action  was  brought  against  good 
faith. 

Very  shortly  after  his  acquittal,  under  the  cir- 
cumstances above  stated,  the  plaintiff  issued  a  writ 
against  the  defendants,  whereupon  the  defendants 
took  out  a  summons  before  Archibald,  J.  to  stay 
proceedings,  who  granted  a  summons  nisi,  but  upon 
cause  being  shown,  referred  the  matter  to  the  court. 

"R.  E.  Webster  now  moved  for  a  rule  to  stay  pro- 
ceedings.— This  action  is  brought  against  good 
faith  and  in  breach  of  an  agreement  made  in  good 
faith.  There  was  no  compounding  of  a  felony 
here.  [Brett,  J. — It  appears  to  me  you  are  in  a 
dilemma.  Either  the  counsel  for  the  prosecution 
had  some  evidence  to  give,  and  then  it  was  com- 
pounding a  felony,  or  no  evidence,  and  then  there 
was  no  consideration  to  support  the  promise  of  the 
plaintiff.]  The  judge  consented  to  no  evidence 
Dein^  taken,  and  the  prisoner  was  acquitted.  The 
consideration  was  the  release  from  exposure  which 
a  man,  however  innocent,  would  naturally  dread,  and 
especially  as  he  had  already  been  tried  for  the  same 
ofl^ce.  [Brett,  J. — I  should  be  inclined  to  look 
very  narrowly  into  an  agreement  of  this  character 
made  by  a  prisoner  at  the  dock.]  The  agreement 
was  made  by  the  advice  of  his  counsel.  [Brett,  J. 
— Could  this  have  been  done  before  the  trial  of 
the  first  indictment  P  If  not,  what  difference  is 
there  between  that  and  the  two  others  ?]  Keir  v. 
Leeman  (6  Q.  B.  308 ;  9  Q.  B.  371)  will  be  relied  on 
by  the  other  side ;  but  that  case  is  distinguishable, 
as  there  was  there  a  compounding  of  a  criminal 
offence,  whereas  here  there  is  no  such  compound- 
ing. [Lord  Coleridge,  C.J. — In  Keir  v.  Leeman 
(t£i  «up.),  Tindal,  C.  J.,  in  delivering  the  considered 
judgment  of  the  Exchec[uer  Chamber,  said,  "  It 
seems  clear  that  some  misdemeanors  are  of  such  a 
nature  that  a  contract  to  withdraw  a  prosecution 
in  respect  of  them,  and  to  consent  to  give  no  evi- 
dence against  the  parties  accused,  is  founded  upon 
an  illegal  consideration.  Such  was  the  case  of  Coll  ins 
V.  J3Zantem  (2  Wils.  341,347,  Sm.L.C.  vol.1),  which 
was  the  case  of  a  prosecution  for  perjury.  It  is 
stranffe  that  such  a  doubt  should  ever  have  been 
raised.  A  contrary  decision  would  have  placed 
it  in  the  power  of  a  private  individual  to 
make  a  profit  to  himself  by  doing  a  great  public 
injury.  ...  It  is  very  remarkable  what  very 
little  authority  there  is  to  be  found,  rather  con- 
sisting of  dicta  than  decisions,  for  the  principle, 
that  any  compromise  of  a  misdemeanor,  or  indeed 
of  any  public  offence,  can  be  otherwise  than  illegal, 
and  anv  promise  founded  on  such  a  considera- 
tion otherwise  than  void."]  It  is  submitted  that 
if  a  man  be  convinced  in  his  own  mind  that  he  has 
no  cause  against  a  prisoner,  he  is  justified  in 
withdrawing  from  it. 
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French,  who  was  prepared  to  show  cause  in  the 
first  instance,  was  not  heard. 

Lord  CoLERCDOE,  C.J. — I  am  of  opinion  that 
there  shonld  be  no  role  in  this  case.  It  is  said 
that  the  action  was  brought  in  breach  of  good 
faith,  in  breach  of  an  agreement  made  between  the 
plaintiff  and  the  defendant  under  the  following 
circumstances :  [The  learned  judge  stated  the 
fkcts  as  above  set  forth,  and  proceeded :]  Now  I 
entirely  agree  with  the  interlocutory  remarks  of 
my  brother  Brett.  I  think  that  the  court  ought  to 
look  with  a  most  scrupulous  eye  upon  these  agree- 
ments, and  with  a  strong  desire  to  prevent  the 
fulfilment  of  them  ;  otherwise  counsel  for  prisoner, 
for  inadequate  reasons,  gives  up  rights  wnich  are 
justly  his,  or  counsel  for  the  prosecution  is  a  party 
to  that  which,  by  which  the  course  of  public  jus- 
tice may  be  seriously  impeded,  and  foregoes  those 
public  l^ights  of  which  he  is  the  constituted  guar- 
dian. This  is  a  dilemma  which  has  been  put  by 
my  brother  Brett,  and  I  do  not  think  that  it  hc^ 
been  answered.  On  every  principle,  agreements  of 
this  kind  on^ht  to  be  steadily  discountenanced, 
and  I  cannot  help  saying  that  counsel  for  the  pro- 
secution in  such  a  case  either  puts  forward  a  conr 
sideration  which  is  no  consideration,  or  is  a  party 
to  the  stifling  a  prosecution.  So  far  as  to  the 
principle  involved  in  this  case.  With  regard  to 
authority,  I  find  that  not  only  the  Court  of  Queen's 
Bench,  but  also  a  strong  court  of  error,  in  Keir  v. 
Leman  [ubi  sup.),  pronounced  against  an  agree- 
ment of  this  kind,  and  that  in  a  case  where  the 
indictment  was  for  an  act  of  far  less  moral  crimi- 
nality, the  taking  part  in  a  riot.  I  have  already 
read  the  striking  language  of  Tindal,  C.J .  in  deli- 
vering judgment  in  that  case  in  the  court  of  error, 
and  I  will  not  repeat  it.  But  I  find  the  law  also 
laid  down  in  GoUins  v.  Blantem  (1  Sm.  L.  C,  5th 
edit.,  p.  321),  where  Grould,  J.,  speaking  of  an 
agreement  to  buy  off  a  witness  against  a  man  ac- 
cused of  perjury,  savs,  "This  is  an  agreement  to 
stifle  a  prosecution  tor  wilful  and  corrupt  perjury, 
a  crime  most  detrimental  to  the  commonw^th ; 
for  it  is  the  duty  of  every  man  to  prosecute,  ap- 
pear against,  and  bring  offenders  of  this  sort  to 
justice."  Now,  embezzlement  is  an  offence  of  a 
very  grave  kind.  This  agreement  was  either  an 
agreement  to  stifle  a  prosecution,  or  it  was  an 
agreement  made  without  consideration.  Upon 
strong  authority,  as  well  as  on  principle,  I  am  of 
opinion  that  it  was  utterly  illegal  and  void,  and 
that,  consequently,  this  rule  must  be  refused. 

Brett,  J. — If  it  be  the  case  that  these  agree- 
ments are  not  uncommon  at  the  Old  Bailey,  it  is 
highly  desirable  that  the  opinion  of  this  court  upon 
them  should  be  made  known.  That  opinion  has 
now  been  made  known  by  the  judgment  just 
delivered  by  the  Lord  Chief  Justice,  and  I  entirely 
concur  in  the  way  in  which  the  Lord  Chief  Justice 
expressed  that  opinion.  The  agreement  before  us, 
if  made  for  consideration,  was  tantamount  to 
the  prisoner  giving  a  sum  of  money  to  the  pro- 
secntion  to  desist  from  prosecuting  him,  and 
therefore  amounted  to  the  compounding  of  a 
felony,  which  is  abhorrent  to  the  law  of  England. 

Denxan,  J. — I  entirely  agree  with  the  judgment 
of  the  rest  of  the  court ;  and  I  agree  with  it  upon 
the  grounds  which  have  been  already  given. 

Aule  refused. 

Attorneys  for  plaintiff,  Bradford  and  Co. 
Attorneys  for  defendants,  Wontner  &ud  Sons. 
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Friday,  May  8, 1874. 
James  and  another  t;.  Henderson  and  another. 

Election  petition — BaUot  Act  1872,  rule  42 — Order 
to  prodtice  marked  register  for  inspection. 

The  marked  register  of  voters  being  (wen  to  pubUc 
inspection  by  rule  42  of  the  BaiUot  Act  1872, 
inspection  thereof  on  behcdf  of  an  election  peti' 
tioner  will  be  ordered  as  of  course. 

The  Durham  election  'petition  charged  bribery  and 
treating,  but  did  not  pray  for  a  scrutiny  ; 

Ordered,  per  Lord  Coleridge,  0.  J.  and  Brett  and 
Denman,  J  J,  that  thai  the  vfiarked  register  of 
voters  be  exhibited  to  the  agent  of  the  petitioner, 

Stowe  V,  Jolliffe  (30  L.  T  Rep,  N.  8,  299)  followed. 

This  was  a  rule  obtained  on  Thursday,  7th  May,  on 
behalf  of  John  William  James  and  Henry  Ash- 
worth,  petitioners,  calling  upon  John  Henderson 
and  Thomas  Charles  Thompson,  respondents,  to 
show  cause  peremptorily  on  tnis  day  why  the  Clerk 
of  the  Crown  in  Chancery  should  not  be  at  liberty 
to  open  a  certain  sealed  packet,  alleged  to  contain 
the  marked  register  of  voters  for  the  City  of  Dur- 
ham, and  permit  the  petitioners  and  respondents 
respectively,  or  their  agents,  to  inspect  such  marked 
register,  and  take  copies  of  the  same  if  required 
upon  paying  for  the  same,  the  Clerk  of  the  Crown 
in  Chancery  taking  care  that  no  other  papers  than 
the  said  marked  register  be  inspected.  The  rule 
had  been  drawn  up  on  reading  the  petition  and 
the  following  affidavit  of  the  attorney  for  the 
petitioners : 

1.  I  have  the  oondnct  of  this  petition  in  London  as 
agent  for  Messrs.  Trotter,  Bmce,  and  Trotter,  of  Bishop 
Auckland  in  the  County  of  Dnrham,  who  act  as  attorneys 
for  the  petitioners. 

2.  The  petition  amongst  other  things  oharges  bribery 
and  treating. 

3.  I  am  advised  and  believe  it  to  be  true  that  it  is 
necessary  for  the  ease  of  the  petitioners  to  inspect  and 
take  copies  of  the  marked  register  of  voters  for  the  last 
election  at  the  said  city. 

McKellar  for  the  respondents,  showed  cause. 
Stowe  V.  Jolliffe  (ubi  sup.)  and  Malcolm  v.  Ingram 
(not  reported)  will  be  relied  on  by  the  other  side, 
but  in  both  those  cases  a  scrutiny  was  prayed  for, 
so  that  they  are  distinguishable.  Moreover  in 
Stowe  V.  Jolliffe  {ubi  sup.)  Grove,  J.,  agreed,  not 
without  doubt.  [Denman,  J. — The  majority  of  the 
court  must  be  taken  to  have  held  that  the  marked 
register  was  to  be  freely  open  to  inspection.]  There 
is  no  sufficient  reason  alleged  in  the  affidavit  for 
the  exhibition  of  this  marked  register,  and  although 
it  is  open  to  public  inspection  by  rule  42,  it  is, 
according  to  rule  29,  as  read  by  Grove,  J.,  to  be 
sealed  up  with  the  counterfoils  which  by  rule  41 
are  not  to  be  opened  without  an  order  of  the  court. 
Rule  42  being  thus  in  conflict  with  the  other  rules, 
the  court  will  not  give  effect  to  rule  42  without 
stronger  reason  being  shown  than  is  shown  upon 
this  affidavit. 

A,  L.  Smith,  for  the  petitioners.— This  is  a  case 
of  treating,  and  it  is  sought  to  know  who  voted  in 
order  to  prove  what  effect  the  treating  had.  [Lord 
Coleridge,  C.  J. — If  rule  42  says  that  the  marked 
register  is  to  be  "  open  to  public  inspection,"  I  see 
no  reason  why  the  order  applied  for  should  not  be 
made].  A  reason  has  been  given,  if  a  reason  be 
required.    [He  was  then  stopped.] 

Lord  CoLEKiDGE,  C.J. — This  is  a  very  clear  case. 
We  are  asked  to  permit  the  inspection  of  a  public 
document,  made  open  "  \»o  pTsXi^iJi  YCkS^ecJCviV''  \j>i 
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the  Terr  terms  of  rule  42.(a)    This  order  mast  be 
made  as  praved. 

Bkett  and  Dknican,  JJ.  concurred. 

EiuU  abgohii*. 

Attomej  for  the  petitioners,  Ormady. 

AttomeTH  for  the  respondents,  Rogerton  and 
Pord,  for  MarthaH,  Dnrham. 


FriAay.  Hay  29, 1874. 
Mabbhall  asd  akoihbk  (pets.)  n.  Jamxb  (rasp.) 
TinHTON  ELKCTio.-i  Pbtition. 
'Election  petition — CosU  — BittoluHon  tame  day  at 
deteminaHtnt  of  petition — Oral  order  of  judge  a* 
to  eotU — Certifieaie  of  jvdge  recmvad  by  Speaker 
after  dtttolittion  —  Preemption    ai   to  preeita 
tinte  of   judicial  proceedings  ■ —  Parluunenfary 
EUeiion»  Act  1868,  s.  4,  iu£-«sd.  13  of  a.  11,  u. 
26,41. 
When  Parliament  is  ditaoloed  on  ike  tame  day  at 
the  deltrminaiion  of   an  election  judge   it   pro- 
nounced, the  anUemporaneout  order  of  tuck  judge 
at  to  eoftt  it  good. 
Judicial  proeeedingt  ara  preeamed  to  have   taien 

eloiM  at  the  earliett  period  of  the  day. 
The  Taunton  Election  Petition  mum  determined  by  a 
judgment  of  the  Action  judge  in  Javour  of  the 
retpondent  on  the  nomiTtg  of  the  day  on  which 
Parliament  wat  dietolved.     The  judge,  in  deliver- 
ing  hit  judgment,   ordered  the  petitionert  to  pay 
eostt,  and  forthwith  fortoarded  a  report  and  cer- 
tificate of  hit  determinaiion  to  the  Speaker,  under 
ted.  11,  tubsed.  13,  of  the  Farliameniary  Elec- 
tions Act  166a     Buch  certificate  toot  sHent  at  to 
eotte,  but  the  order  at  to  costs  had  been  indorted 
on  the  petition  by  the  regietrar  at  Taunton.     The 
eertifieate  reached  the  Speaker  on  the  evening  of 
and  after  the  dittoluiion,  but  was  not  reported  to 
the   House  till  the   next    Seteion,   whm  it  was 
entered  upon  the  Journals  of  the  House,  pursuant 
to  sect.  13  of  the  Act  of  1868  : 
Held,  thai  the  determination  of  the  petition  must  be 
oresumed  to  have  taken  place  in  point  of  time 
before  the  dissolution;  thai  the  order  as  to  costs 
was  good,  and  a  nde  to  stay  taxation  discharged 
wilheotlt. 
Semble,  that  the  order  at  to  costs  would  have   beon 
equally  ^ood  if  made  on  a  day  subsequent  to  &e 
dissolution. 
This  was  a  mle  oallii^  upon  the  respondent  to 
the  Taanton  Election  Petition  to  show  canse  why 
the  taxation  of  costs  and  all  proceedings  inddeut 
to  Bnch  taiation,  and  genertdl;  in   the  matter  of 
the  petition,  should  not  be  stayed,  and  why  the 
taxation,  if  any,  shonld  not  be  set  aside. 

From  theafGdavits  of  Mr.  Ellis,  one  of  the  at- 
torneys for  the  petitioners,  and  Mr.  Holmes,  the 
agent  for  the  respondent,  and  from  the  statements 
of  Grove,  J.,  who  tried  the  petition,  the  facts  ap- 
peared to  be  as  follows : 

The  petition  was  presented  on  the  4th  Not.  1873, 
against  the  return  of  the  respondent  (Sir  Henry 
James,  Q.C.)  for  the  borongh  of  Taunton,  and 
security  for  costs  to  the  amount  of  lOOOi.  was  on 
that  day  given  on  behalf  of-the  petitioner. 

The  petition  was  appointed  to  be  and  was 
beard  on  the  12tb  Jan.  1874,  and  snch  sabaequent 


(a)  Tbli  rule,  logetber  with  the  other*  dted  in  the 
argnmenk  will  be  found  set  oat  at  letisth  in  the  report  of 
SAniv  r,  Jol^t^lu  T.  Bap.  N.  S.  SCO). 


[C.  P. 

days  as  were  needful,  beforeOroTe,  J.,  wbodeliTered 
an  oral  judgment  about  half-past  ten  a.m.  on 
Uonday,  the  26th  Jan.,  determining  that  the  re- 
spondent was  dnly  elected,  and  bhut  the  petitioners 
should  pay  the  respoadent's  costs  of  the  petition. 
The  learned  judge  immediately  afterwards  certified 
the  Speaker  of  the  House  of  Commous  in  manner 
hereafter  appearing.  Such  certificate  was  posted 
at  Taunton  about  noon,  and  reached  the  Speaker 
on  Monday  night. 

The  foUowiuK  indorsement  was  made  npon  the 
petition  immemately  after  the  delivery  of  the  jing- 

The  Psrliamentai;  Eleotjonti  Act  1668. 

At  a  ocmrt  holden  at  the  Shire  Hall,  TaonlOD,  in  the 
ooQuty  of  Somermt,  on  Uonds}',  th«  12th  Jmn.  1874u  and 
■eretal  daja  sftenrmTdB.  before  the  Hon.  Sir  William 
Robert  Oicve,  Knight,  the  within  petition  (am*  on  to  be 
tried,  aad  tha  pstibooen  and  reepondeut,  hj  their  ooon. 
sel  and  kttomeya,  severaU;  appewed.  And  upon  heaiinf 
ooonsel  on  both  sides,  and  the  evidesoe  addnoed  b^  and 
on  behalf  of  the  rtspective  partiea,  the  aud  Sir  William 
Bobert  OroTo,  at  the  oonclnsion  of  the  PUd  tri^.  detsr. 
mined  u  followa : — Flrat,  th&t  the  said  Henry  Jamea 
was  duly  eleoted  sud  returned  ;  aeoondlf ,  that  tb* 
petitioners  do  and  shall  pay  to  the  respondenta  thsii 
ooats,  charges,  and  eipenras,  to  be  taxed  in  tha  preaeiibed 
manner.  Jas.  L.  Hatthiwb,  Begiatrar. 

On  the  said  Monday,  the  26th  Jan.  1874,  the 
then  present  Parliament  was  dissolved  by  Kcyal 
Proclamation  in  the  ordinary  form. 

By  sect.  13  of  the  Act  of  1868,  the  House  <rf 
Commons,  on  being  informed  of  the  certificate  and 
I  report  of  an  election  jndge,  "shall  order  the  same 
(  to  he  entered  in  their  journals,"  and  the  following 
'  entry  appeared  in  such  journals  for  the  19th  March 
I  1874  (being  the  day  on  which  the  Honse  first  met 
for  bnsinese),  the  Speaker  of  the  old  Parliament 
having  been  re-elected  : 

"  Ur.  Speaker  informed  the  Honse  that  he  bad  reoeiTed 
from  Mr.  Jostiee  Qrove,  one  of  tbe  judges  aeleoted  for 
the  trial  of  election  petdtions,  parauant  to  the  Parlia- 
mantaiy  Elections  Act  1B68,  a  oertiflcate  and  report  !*• 
lating  to  the  eleotion  tor  the  boroagh  of  Taanton. 

"  Mr.  Speaker  also  intorDud  the  Honse  that  tbe  said 
oertiSoste  having  been  given  and  the  report  made  before 
tbe  diasolution  of  the  late  Parliament,  were  not  reoeiTad 
by  him  until  after  nmh  diaaolutioQ,  but  be  thought  it 
right  that  the  same  shonld  be  laid  before  the  Honae." 
And  tiie  lame  waa  read  aa  followeth : 

[Then  followed  the  report  of  the  judge,  which 
m^es  no  mention  of  costs.] 

And  tbe  said  certificate  and  report  were  ordered 
to  be  entered  on  the  Journals  of  the  House. 

There  was  no  affidavit  as  to  the  precise  lime  ot 
the  delivery  of  the  judgment  of  Grove,  J.,  which 
was  taken  to  be  half -past  ten,  from  tbe  statement 
of  tbe  learned  judge  himself;  bnt  it  will  be  seen 
from  the  judgment  that  such  precise  time  was  im- 
materiaL  The  precise  time  oi  the  dissolntioii  was 
wholly  unascertained. 

Giffard,  Q.C.  (with  bim  B.  8.  Wright)  now 
showed  cause. — The  burden  of  proof  is  npon  the 
other  side  to  displace  the  jurisdiction  which  prima 
facie  esiats — the  jnriBdiotion  of  the  election  judge. 
The  dissolntion  of  Parliament  could  not  affect  that 
jurisdiction;  thecertificate  to  the  Speaker  is  merely 
the  formal  mode  of  signiiying  that  result  of  the 
petition  which  affects  the  ^use  of  Commons — 
whethertherespondentisnnseatedornot.  Whether 
costs  be  given  and  how,  is  a  collateral  matter  in 
which  the  Honse  of  Commons  as  such  has  no  in- 
terest. It  is  true  thai  the  effect  of  a  dissolntion  of 
Parliament  while  an  election  petition  is  pending, 
is,  thMt  the  petition  drops,  and  the  court  will  order 
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the  secarity  for  costs  to  be  returned  to  the  peti- 
tioners :  {Carter,  app,  v.  Mills,  resp,  (Exeter  petition), 
L.  Bep.  9  C.  P.  117.)  But  in  that  case  the  dissola- 
tion  took  place  before  the  hearing.  And  although 
the  court  observed  that  a  case  having  arisen  not 
ezpreeslj  provided  for  by  the  Parliamentary  Elec- 
tions Act,  they  must  guide  their  proceedings  by 
the  old  Parliamentary  practice,  according  to  which, 
said  Lord  Coleridge,  G.  J.,  "  the  petition  abated  or 
dropped  in  such  case ;"  this  may  be  explained  by 
the  consideration  of  the  constitution  of  the  Parlia- 
mentary Committees.  An  election  committee^ 
being  composed  of  individuals,  themselves  mem- 
bers of  Parliament,  ceased  to  exist  at  the 
moment  of  dissolution,  so  that  the  tribunal 
beini^  gone,  the  petition  was  gone  also.  The  elec- 
tion judiciary,  on  the  other  hand,  survives  a  disso- 
lution of  Parliament,  and,  what  is  more,  an  election 
judge  has  to  decide  many  collateral  issues,  e.g., 
whether  corrupt  practices  have  prevailed,  whether 
the  respondent  has  by  bribery  disqualified  himself 
from  sitting  in  another  Parliament.  [Lord  Cole- 
ridge, C.  J. — We  are  expressly  referred  by  sect.  26 
to  the  old  Parliamentary  practice.  Bhbtt,  J. — 
According  to  your  argument,  the  whole  trial  of 
the  petition  might  be  be^n,  continued,  and  ended 
after  the  dissolution.]  That  is  so,  and  it  is  so  con- 
tended. The  Legislature  can  never  have  intended 
that  the  jurisdiction  of  an  election  judge  should  ter- 
minate by  a  dissolution.  The  old  practice  was,  that 
even  prorogation  terminated  the  jurisdiction  of  an 
election  committee.  This  was  altered  by  28  Geo.  3, 
c.  52,  s.  33.  Parliament  has  often  sat  and  done 
business  on  the  day  of  dissolution,  as  is  shown  by 
extracts  from  the  Journals  of  both  Houses,  Dec. 
29, 1660,  June  10,  1818,  July  17,  1837,  July  23, 
1847,  July  21, 1852,  March  21, 1857,  July  6, 1865. 
[Lord  CoLBBmoE,  C.  J. — William  the  Fourth  once 
diraolved  during  debate.]  It  is  a  recognised  prin- 
ciple of  law  that  judicial  proceedings  are  presumed 
to  have  taken  place  at  the  earliest  possible  period 
of  the  day : 

Wright  V.  MiUs,  4  H.  A  W.  488 ;  28  L.  J.  223,  Ex. ; 

8helUy*$<a8e,  1  Bep.  93. 
So  that  the  determination  as  to  costs  will  be  pre- 
sumed to  have  been  given  in  point  of  time  before 
the  dissolution,  or  rather  it  is  immaterial  in  point 
of  law  whether  it  was  given  before  or  after  it. 
[GBOVEy  J.  stated  that  as  a  matter  of  fact  his  judg- 
ment was  delivered  about  half-past  ten  a.m.,  and 
that  the  certificate  to  the  Speaker  was  posted 
before  noon.  The  registrar,  he  said,  had  better  de- 
pose formally  to  the  exact  hour,  if  anything  should 
turn  upon  that.]  However  that  may  be,  the  cer- 
tificate has  been  in  fact  entered  upon  the  Journals 
of  the  House.  With  respect  to  the  party  to  whom 
the  certificate  is  given,  the  term  "Speaker"  is 
satisfied  by  Deputy-Speaker  or  Clerk  of  the  House, 
or  even  by  other  officer  performing  the  duties  of 
the  Clerk  of  the  House : 

Ballot  Aot  1872,  8.  4: 

Strachey  v.  TurU^,  7  East,  194 ; 

Bz  parts  Stockhndge  Railway  Bill,  L.  Bep.  2  Eq. 
364. 
In  Strachey  t.  Twiey  {uhi  eup.),  a  very  similar 
objection  to  that  in  the  present  case  was  raised — 
that  ^e  authority  given  to  a  Sneaker  did  not  ex- 
tend to  the  Speaker  of  another  Parliament ;  but  it 
was  said  by  Bayley,  B. :  "  It  is  agreed  that  the  act 
to  be  done  is  merely  ministerial,  and  may  as  well 
be  performed  by  one  Speaker  as  another.  The 
Act  (28  Geo.  8,  o.  52,  s.  W)  mentions  the  Spitaker 
genmU  J ;  and  though  it  does  not  add  for  the  time 


being,  yet  if  such  a  construction  be  necessary  to 
advance  the  remedy,  we  must  so  construe  the 
general  words.  No  injustice  can  ensue  from  such 
a  construction,  but  great  injustice  would  ensue 
from  a  narrower  one,  for  immediately  after  a  re- 
port made  of  a  frivolous  and  vexatious  petition. 
Parliament  might  be  dissolved  before  any  taxation 
could  be  made,  and  then  if  the  Speaker  in  the 
next  Parliament  could  not  direct  the  taxation  and 
grant  a  certificate)  the  remedy  would  altogether 
fail." 

(7%  Ritseelly  Q.C.  and  W,  G,  Sarrison,  for  the 
petitioners,  supported  the  rule. — This  is  a  point  of 

freat  importance,  and  being  unprovided  for  by  the 
.ct  of  lo68,  the  court  ought  to  decide  it  according 
to  the  old  parliamentary  practice  before  that  Act. 
The  election  judges  inform  the  House  in  the  same 
manner  as  a  parliamentary  committee  was  accus** 
tomed  to  do ;  they  are,  in  fact,  merely  the  succes- 
sors of  the  parliamentary  committees,  and,  except 
as  the  Act  directs,  have  the  same  powers,  neither 
more  nor  less.  The  vacancy  in  the  office  of 
Speaker,  provided  for  by  sect.  4,  did  not  happen  in 
this  case;  the  determination  of  the  Speaker's 
office  by  a  dissolution  is  ouite  a  different  thing 
from  the  contingency  provided  for  by  that  section. 
In  Hurdle  v.  WaHng  (30  L.  T.  Rep.  N.  S.  329),  it 
is  said  by  Lord  Coleridge,  C.  J.,  at  p.  331 :  "  The 
true  construction  "  (of  the  words  "  return  their 
names,"  in  sect.  2  of  the  Ballot  Act  1872)  "  is,  that 
'  return  to  be  made,*  means  that  the  officer  is  to 
make  it  in  such  sense  as  that  the  Clerk  of  the 
Crown  can  act  upon  it."  [Lord  Coleridge,  C.  J. 
— That  decision  was  founded  on  the  special  cir- 
cumstances of  the  case,  and  on  the  peculiar  posi- 
tion of  the  Clerk  of  the  Crown.]  They  also  argued 
that  "  given,"  in  sub-sect.  13  of  sect.  11,  implied 
a  donor  and  a  donee,  and  that  the  suit  beiufi;  at  an 
end  by  reason  of  the  dissolution,  there  was  no 
jurisdiction  to  give  costs  under  it. 

Lord  Coleridge,  C.  J. — It  is  material  to  state 
the  facts  of  this  case,  because  I,  for  my  part,  wish 
to  decide  it  mainly  upon  the  facts  alone.  The 
petition,  then,  was  filed  on  the  4th  Nov.  1873, 
came  on  to  be  heard  before  Grove,  J.  on  the  12th 
Jan.  1874,  and  the  trial  of  it  was  proceeded  with 
till  the  26th  of  that  month.  On  that  dav,  about 
half-past  ten  in  the  morning,  Grove,  J.  aclivered 
judgment  against  the  petitioners,  and  ordered 
costs  to  be  paid  by  such  petitioners.  He  also 
"  forthwith  " — an  expression  which  I  repeat  now 
for  an  obvious  reason — signed  a  certificate  and 
re]x>rt  to  the  Speaker  of  the  House  of  Commons, 
reporting  the  non-existence  of  corrupt  practices. 
The  report  and  certificate  were  posted  at  Taunton 
some  time  between  eleven  a.m.  and  noon,  and 
reached  London  the  same  night.  The  present 
Speaker,  who  was  also  the  Speaker  of  the  late 
House  of  uommons,  received  the  certificate  and 
report  after  the  dissolution  of  that  Parliament.  A 
curious  question  might  arise  in  other  matters  us  to 
the  precise  period  of  a  dissolution,  whether  it  is  to 
be  fixed  by  the  affixing  of  the  sign  manual,  or  the 
counter  signature  of  the  minister,  or  the  publish- 
ing of  the  Royal  Proclamation.  But  we  have  to 
deal  with  judicial  proceedings  here;  and  with  regard 
to  such  proceedings,  it  is  a  well-established  rule 
that  they  are  presumed  to  have  taken  place  at  the 
earliest  possible  moment  of  the  day.  The  rule  is 
well  laia  down  in  the  elaborate  decision  in  Wright 
V.  Mills  (vhi  Bwp,),  which  exhausts  the  ^h<^V^  \^»»t^- 
ing  of  the  subject.    T\i\a  \u!i^mftTi\.  'sq^a  ^Yq«CL^^\A 
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this  certificate  was  written  and  given  during  the 
life  of  Parliament,  and  contemporaneonslj  with  his 
judgment,  Grove,  J.,  by  word  of  mouth,  made  the 
order  as  to  costs  which  is  now  called  in  question. 
All  that  could  be  done  physically  and  judicially  by 
Grove,  J.,  was  done  by  him  during  the  lifetime  of 
Parliament.    But  then  it  is  said  that  the  Act  of 
1868  makes  two  parties  necessary  to  a  certificate 
— that  not  only  should  the  judge  certify,  but  that 
the  person  who  is  to  be  oertifi^  should  be  in  fact 
certified,  and  that  the  Speaker  was  not  certified, 
on  the  ground  that  when  the  certificate  reached 
him  he  was  no  longer  Speaker.    It  becomes  neces- 
sary, therefore,  to  consider  the  basis  of  this  con- 
tention.    Various  sections  of  the  Act  have  been 
referred  to,  but  it  is  not  neceesary  to  examine  any 
of  them  in  detail,  except  sub-sect.  13  of  sect.  11. 
[The  learned  judge  read  the  sub-section,  and  pro- 
ceeded:]    The  language  of  this  most  important 
sub-section  is  most  carefully  framed.    Now,  with- 
out deciding  what  would  have  been  the  result  if 
the  certificate  had  been  given  after  the  dissolution 
of  Parliament,  in  the  present  case  it  is  enough  to 
say  that  the  terms  of  this  sub-section  have  oeen 
complied  with.     When  the  certificate   had  once 
been  siven  by  the  judge,  the  determination  be- 
came final  to  all  "  intents  and  purposes."    But  we 
are  referred  to  our  judgment  in  Hurdle  y.  Waring 
{uhi  sup,),  and  it  is  urged  that  as  in  that  case  we 
looked  to  the  party  receiving  as  distinguished  from 
the  party  sending  a  public  document,  so  in  this 
case,  where  words  of  a  somewhat  similar  kind  are 
used,  we  ou^ht  to  look  only  to  the  Speaker  and 
not  to  the  judge.    It  is  enough  to  say  that  the 
objects  of  the  two  sections,  sub-sect.  2  and  sect.  11, 
sub-sect.   13  of  this  Act,  are  difierent,  and    the 
words  are  different.     In  Hurdle  v.  Waring  (ubi 
sup,),  the  time  for  presenting  a  petition  was  to 
be  calculated  from  a  particular  event — the  making 
cf  the  return  to  the  Clerk  of  the  Crown  in  Chancery. 
Our  decision  in  that  case  in  no  manner  conflicts 
with  our  decisicn  in  this.    The  question  of  costs  is 
not  a  matter  contained  in  the  certificate,  nor  has 
any  reference  to  it.    It  forfbs  no  part  of  the  certi- 
ficate, and,  strictly  speaking,  has  no  connection 
with  the  certificate  at  all.    Now,  can  the  dissolu- 
tion take  away  the  validity  of  the  decision  as  to 
costs  ?    I  think  not,  if  sub*  sect.  13  has  been  com- 
plied with.    Even  from  the  narrowest  construction 
of  that  section,  it  follows  that  the  order  as  to  costs 
was  pronounced  at  a  time  when  the  judge  had 
jurisaiction.     The  momeiit  that  the   order    was 
pronounced,  a  vested  ri^ht  to  those  costs  accrued 
to  the  respondent  by  virtue  of  the  order,  and  the 
petitioners    cannot  defeat  that  vested   right  by 
virtne  of  the  subsequent  dissolution.     It  is  not 
necessary  to  go  into  sect.  41,  but  I  strongly  incline 
to  the  opinion  that  even  if  the  order  for  costs  had 
been  given  after  the  dissolution,  such  an   order 
would  have  been  good  if  the  other  proceedings  in 
the  petition  had  taken  place  before  the  ^ssolntion. 
The  judge  might  have  taken  time  to  consider,  and 
the  question  of  costs  is  often  complex,  and  always 
ancillary  to  the  substantial  question  in  the  petition. 
Mr.  Ginard  has  properly  laid  great  stress  upon  the 
large  and  elastic  po  f^ers  given  by  sect.  41,  and  it  is  my 
present  impi-^ssion  that  the  jurisdiction,  well  founded 
upon  and  well  exercised  under  that  section,  cannot 
be  ousted.    We  have  been  pressed  with  our  deci- 
sion in  Carter  v.  MiUa  {ubi  sup.).    We  are  not  dis- 
posed to  go  back  from  that  decision,  which  pro- 
ceeded upon  right  grounds,  and  in   no  manner 


conflicts  with  our  decision  here.  This  petition 
prosecuted  to  the  end,  and  all  that  remained  to  be 
done  was  to  reduce  the  order  as  to  costs  into  for- 
mal shape  by  the  process  of  taxation.  It  is  within 
the  words  of  the  Act,  it  is  also  consonant  with 
justice,  that  where  petitioners  have  made  a 
groundless  accusation,  they  should  have  to  pay 
costs,  and  the  mere  accident  of  a  dissolution  an 
hour  or  two  afterwards  ought  not  to  excuse  them. 
Still,  accident  or  no  accident,  we  construe  the  Act 
as  we  find  it,  and  I  think  that  the  respondent  is 
entitled  to  the  costs  which  the  Election  Judge  has 
awarded. 

Brett,  J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  The  arguments  to  the  contrary 
are,  that  some  acts,  whence  the  vested  right  to 
costs  is  sought  to  be  derived,  were  done  after  the 
dissolution  of  Parliament,  and  therefore  have  no 
validity,  and  that  other  acts  cannot  be  done  now. 
But  I  think  that  afler  a  petition  is  once  launched, 
any  vested  rights  given  by  interlocutory  steps  in 
it,  might  be  realised,  notwithstanding  a  dissolution. 
I  am  clearly  of  opinion  that  it  is  not  correct  to  say 
that  a  petition  drops  by  virtue  of  a  dissolution 
happening  at  any  time  previous  to  the  determina- 
tion of  it,  however  probable  it  may  be  that  no  new 
rights  could  accrue  after  a  dissolution.  But  the 
determination  of  the  judge,  under  sub-sect.  13  of 
sect.  11,  is  a  determination  in  open  court,  and  after 
that  determination  is  once  given,  I  do  not  see  how 
it  can  be  set  aside.  Whether  a  certificate  could  be 
given  after  the  dissolution  it  is  not  necessary  to 
decide.  In  this  case  it  is  clear  that  the  certificate 
was  drawn  up  and  delivered  as  final  before  the 
dissolution.  But  it  is  said  that  the  certificate  did 
not  arrive  in  time ;  that  sub-sect.  13  of  sect.  11 

Presumes  a  donor  and  donee,  that  there  was  no 
onee  here,  the  Speaker  having  vacated  his  office 
by  the  dissolution,  and  in  this  respect  it  is  urged 
that  Hurdle  v.  Waring  (ubi  sup, )  is  an  authority 
for  the  petitioners.  But  that  case  was  so  decided 
upon  the  ^ell  established  rule  that  the  section 
there  construed  was  to  be  construed  with  reference 
to  the  state  of  things  existing  <  efore  the  Act  passed. 
Here,  "given"  is  equivalent  to  "given  by,"  not 
"  given  to,"  and  when  the  certificate  was  received 
is  not  material.  When  once  given  by  the  judffe 
it  became  final  to  all  intents.  I  incline  to  thimc 
that  an  order  for  costs  would  be  good,  even  if  made 
after  a  dissolution,  but  it  is  not  necessary  to  decide 
that  point.  Here  a  final  judgment  was  pronounced, 
by  virtue  of  which  a  vested  right  to  costs  accrued 
to  the  respondent  under  sect.  41. 

Grove,  J. — 1  have  very  little  to  add.  I  purposely 
refrained  from  making  any  observations  m  the 
course  of  the  argument,  except  for  the  sake  of 
giving  information,  inasmuch  as  my  own  judicial 
acts  were  under  examination  ;  however,  it  appears 
those  acts  were  not  in  any  way  incorrect.  I  think 
this  judgment  was  complete  when  given  in  open 
court,  and  my  strong  impression  is,  that  an  onler 
as  to  costs,  having  the  same  force  as  the  judgment, 
might  be  made  auite  irrespectively  of  the  certifi- 
cate to  the  Speaker.  The  judgment  once  given, 
the  judge  has,  by  sect.  41,  a  plenary  power  as  to 
costs,  enabling  him  if  not  before,  at  least  after  the 
judgment,  to  make  an  order  for  their  payment. 
Such  an  order  is  not  a  judgment,  but  rather  a 
judicial  adjudication  of  questions  subsidiary  to  the 
question  determined  by  the  judgment.  It  must  be 
remembered  that  in  considering  costs,  we  can  ^et 
nothing  from  the  common  law,  but  must  examme 
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each  statute  under  which  the  costs  are  given. 
When  tliis  certificate  was  delivered,  the  work  of 
the  judge  was  done,  and  it  is  admitted  that  all  that 
worK  was  done  during  the  lifetime  of  Parliament. 
I  do  not  see  how  the  subsequent  dissolution  can 
relate  back,  and  make  that  work  or  any  part  of  it 
coram  non  judice,  I  think,  both  on  the  true  con- 
struction of  sect.  15  and  sect.  41,  the  determination 
was  final.  Rule  discha/rged  with  ooBts, 

Attorney  for  the  petitioners,  EUis, 
Attorney  for  the  respondent.  Holmes, 


Sepoitod  hj  M.  W.  McEsllab,  Esq.,  B&rristor<«t-Law. 


Nov.  26,  27, 1873,  and  Feb.  10, 1874. 

BS6.  V.  CUU&CHWARDENS  OF  WiGAN  AND  OTHERS. 

Mandamus — Loan  for  repairing  church — Lapse  of 

twenty  years — 5  Qeo.  4,  c.  36. 
In   1849  ihe  ehwrchwardens  and  overseers  of  the 
parish  of  Wigan  borrowed  45402.  from  the  Public 
Works  Loan  Oommissioners  under  5  Qeo.  4,  c.  36, 
s.  1,  for  the  purpose  of  enlarging  and  repairing 
ihe  parish  church.     The  Act  requires  revaymsnt 
by  assignment  of  rates,  to  be  made  a/nd  levied  in 
the  same  way  as  church  rates,  and  as  tlie  com- 
missioners shaU  direct,  so  that  tJ^e  repayment  of 
principal    and  interest  may  be    secured  wUhin 
twenty  years  at  furthest  from  the  date  of  the  loan. 
The  raies  were  auly  assigned  as  required,  and  four 
annual  instcdments  were  paid  to   the  commis' 
sioners,  but  nothing  was  paid  after  1853.     Sin^s 
then  the  paritsh  has  been  divided  under  several 
Acts  of  Parliament,  and  in  1871    tlie   commis* 
sioners  obtained  a  writ  of  mandamus  to  compel 
payment  by  the  overseers  of  all  the  districts  com- 
pnsed  in  ihe  old  parish  of  the  instaltnent  due 
ml854. 
Held,  by    the   Exchequer    Chainber  reversing  the 
Queen*s  Bench,  upon  demurrer  to  tlie  return,  {hat 
the  terms  of  th%s  Act  of  Parliamsnt  both  ex- 
pressly  ^and  impliedly  prohibit  the  making  of  a 
rate  under  ihe  circumstances  of  this  case ;  ar^ 
that  the  return  to  the  fnandamus  setting  out  the 
dates  and  facts  was  a  good  answer  to  ihe  writ. 
This  was  error  from  a  judgment  of  the  Court  of 
Queen's  Beach  upon  demurrer  to  the  return  to  a 
writ  of  mandamius. 

The  writ  was  issued  on  the  15th  Dec.  1870,  on 
the  prosecution  of  the  Public  Works  Loan  Com- 
missioners, and  was  directed  to  the  church- 
wardens of  the  parish  of  All  Saints,  in  Wigan, 
and  the  overseerM  of  the  townships  respectively  of 
Wigan,  Abram,  Aspull,  Billinge  Cnapel  Mnd, 
Billinge  Higher  End,  Dalton,  SCaigh,  Hindley, 
Inoe,  Orrell,  Pemberton,  nphollan(£  and  Win- 
atanley. 

The  writ,  after  reciting  5  Geo.  4,  c.  36,  ss.  1  and  2 ; 
19  ac  20  Vict.  c.  104,  ss.  1, 2,  15, 29 ;  31  and  32  Vict. 
a  109,  B.  3;  and  that  before  the  17th  Sept.  1849, 
the  several  ecclesiastical  districts,  the  overseers 
of  which  are  defendants,  were  formed  within  the 
ancient  parish  of  Wigan  by  various  orders  in 
ODuncil,  under  59  Geo.  3,  c.  134,  proceeded: 
^  And  whereas  we  have  been  given  to  understand, 
and  be  informed  in  our  court,  before  us,  that  on 
the  10th  Aug.  1849,  the  churchwardens  of  the 
parish  of  Wigan  aforesaid,  and  the  overseers  of 
she  said  several  townships,  did  in  pursuance  of 
Iha  said  Act  of  5  G^.  4^  with  the  consent  thereby 
required*  apply  to  the  said  Public  Works  Loan 


Commissioners,  for  a  loan  of  4540L,  for  the  pur- 
pose of  repairing,  and,  in  part,  rebuilding  and 
restoring  the  church  of  the  said  parish.  And  that 
the  said  commissioners,  being  satiftfied  that  such 
consent  as  required  by  the  said  Act  of  5  Greo.  4, 
had  been  given,  did  in  pursuance  of  the  said  lasi- 
mentioned  statute  on  the  13th  Aug.  1849,  duly 
grant  for  the  purposes  aforesaid,  a  loan  of  the  sum 
of  4540L,  which  sum  was  received  by  the  said 
churchwardens  and  overseers,  and  that  afterwards 
for  the  purpose  of  securing  repayment  of  the  said 
loan  of  4540L,  and  interest  at  the  rate  of  41.  per 
cent,  per  annum  in  manner  and  form  in  that  behalf 
directed  and  appointed  by  the  said  commissioners, 
a  certain  indenture,  dated  17th  Sept.  1849,  was 
duly  made  between  the  said  churchwardens  and 
aU  of  the  said  overseers  of  the  one  part,  and  John 
Strettell  Brickwood,  Esq.,  the  then  secretary  of 
the  said  commissioners,  of  the  other  part." 

This  indenture,  which  was  set  out  at  length  in 
in  the  writ  of  mandamus,  recited  the  said  various 
Acts  of  Parliament  and  the  completion  of  the 
preliminaries  thereby  required,  and  also  that  the 
thereinbefore  named  churchwardens  and  overseers 
constituted  the  whole  of  the  churchwardens  and 
overseers  acting  in  or  nominated  or  appointed  to 
act  in  or  for  the  said  parish,  or  in  or  for  any 
township,  district,  or  place  within  the  said  parish ; 
and  witnessed  that  in  consideration  of  the  Public 
Works  Loan  Commissioners  having  caused  to  be 
delivered  to  the  said  churchwardens  and  overseers 
or  their  order  a  certificate  in  respect  of  which  such 
churchwardens  and  overseers  would  be  entitled  to 
receive  from  the  Commissioners  for  the  Reduction 
of  the  National  Debt  the  sum  of  4540^.,  the  receipt 
of  which  certificate  the  churchwardens  and  over- 
seers did  thereby  admit,  the  said  churchwardens  and 
overseers  did  for  themselves  and  their  successors 
thereby  assi(^  to  the  then  Secretary  of  the  Public 
Works  Loan  Commissioners  "all  and  every  the 
annual  or  other  rates  which  shall  from  time  to 
time  be  made  in  the  said  parish  of  Wigan  under 
or  in  pursuance  of  such  direction  or  appointment 
as  aforesaid  or  which  may  be  otherwise  niade  under 
or  by  virtue  of  the  provisions  of  the  said  Act  of 
Parliament  made  and  passed  in  5  Geo.  4,  and  all 
and  every  sum  and  sums  of  money  accruing  and 
payable,  or  which  shall  or  may  at  any  time  or 
times  hereafter  accrue,  become  payable,  or  be  made, 
levied,  or  collected,  or  received  in  the  said  parish 
from  or  in  respect  thereof,  to  have,  hold,  receive, 
perceive,  and  take  the  said  rates,  sum  and  sums  of 
money  unto  and  by  the  said  John  Strettell  Brick- 
wood,  his  successors  and  assigns,  subject  to  the 
proviso  hereinafter  expressed  and  contained,  that 
is  to  say,  provided  always  that  if  the  said  church- 
wardens and  overseers  of  the  poor,  or  other  the 
churchwardens  and  overseers  of  the  poor  for  the 
time  being  of  the  said  parish,  or  any  of  them,  do 
and  shall  on  the  17th  Sept.  next,  and  which  will 
be  in  the  year  1850,  and  on  the  17th  Sept.  in  every 
then  succeeding  year  until  the  whole  of  the  prin- 
cipal moneys  intended  to  be  hereby  secured  shall 
have  been  fully  paid  off  and  satisfied,  pay  or  cause 
to  be  paid  unto  the  cashiers  of  the  Bank  of  Eng- 
land at  their  office  for  the  use  of  her  said  Majesty, 
her  heirs  or  successors,  interest  at  the  rate  of 
4  per  cent,  per  annum  on  the  said  sum  of  4540^  or 
on  such  part  thereof  as  shall  for  the  time  being 
remain  unpaid,  such  interest  to  be  computed  from 
the  day  to  be  mentioned  for  such  purnose  at  the 
foot  of  the  certificate  to  \)^  \&^u^  (ot  vx&  ^\^^\itgl 
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of  4540L  and  the  further  sum  of  2271.  in  or  towards 
the  discharge  of  the  said  principal  sum  of  45401., 
until  the  whole  of  the  said  principal  sum  of  4540L 
and  the  interest  thereof  shall  be  discharged ;  then 
and  in  that  case  or  on  any  other  acceptance  of  the 
said  sum  of  45401.  and  the  interest  thereof,  by  or 
under  the  order  or  direction  of  the  said  Public 
Works  Loan  Commissioners,  the  assignment 
hereby  made  as  aforesaid  shall  become  absolutely 
▼oid.'*^ 

The  writ  went  on  to  recite :  "And  whereas  we  haye 
iurther  been  giyen  to  understand  and  be  informed 
in  our  court  before  us,  that  of  the  instalments  of 
principal  made  payable  yearly  by  the  aforesaid 
indenture,  four  only,  amounting  to  9082.,  were  paid 
with  interest  thereon,  up  to  the  17th  Sept.  1853, 
by  means  of  general  church  rates  made  and  leyied 
by  the  churchwardens  of  the  parish  of  Wigan 
oyer  the  whole  parish  of  Wigan,  mcluding  the  said 
townships  and  districts ;  and  that  no  further  pay- 
ment has  been  made  in  respect  of  either  principal 
or  interest  on  the  said  indenture,  notwithstanding 
that  applications  for  payment  of  the  instalments 
due  and  the  interest  thereon  haye  been  from  time 
to  time  duly  made ;  and  that  no  church  rate  has 
been  raised  in  the  parish  of  Wigan  since  the  30th 
Dec.  1853,  which  was  the  day  of  the  date  of  the 
last  payment,  and  that  the  instalments  remaining 
unpaid,  according  to  the  said  indenture,  amounted 
to  4841L  lbs.  lOd.  for  principal  and  interest  up  to 
the  17th  Sept.  1866.  And  wnereas  we  haye  further 
been  giyen  to  understand  and  be  informed  in  our 
court  before  us  that  there  has  been  no  rate  assess- 
ment or  taxation  made  by  you,  the  churchwardens 
of  All  Saints,  in  Wigan,  and  the  oyerseers  of  the 
townships  of  Wigan,  Abram,  AspuU,  Billinge 
Chapel  End,  Billinge  Higher  End,  Dalton,  Haigh, 
Hindley,  Ince,  Orrell,  Femberton,  Upholland,  and 
Winstcoiley,  upon  the  inhabitants  ana  occupiers  of 
lands,  tenements,  houses,  and  other  things  rateable 
within  the  said  parish  and  the  said  townships  for 
and  towards  the  payment  of  any  of  the  said  mstal- 
ments  now  remaining  due,  or  of  the  interest  there- 
on ;  and  that  although  you,  the  said  church wwdens 
and  oyerseers.  haye  been  often  requested  to  make 
such  rate  for  the  purpose  aforesaid,  according  to 
the  form  of  the  Statutes  in  such  case  made  and 
proyided,  yet  you,  the  said  churchwardens  and 
oyerseers,  not  regarding  your  duty  in  this  behalf, 
haye  absolately  refused  and  neglected,  and  still  do 
absolutely  refuse  and  neglect  to  make  such  rate, 
assessment,  or  taxation  for  the  purpose  aforesaid, 
according  to  the  form  of  the  Statutes  in  such  case 
made  and  proyided,  in  contempt  of  us,  and  to  the 
great  damage  and  grieyance  of  the  said  commis- 
sioners as  we  have  been  informed.  Therefore  we, 
being  willing  that  due  and  speedy  justice  should 
be  done  in  this  behalf,  as  it  is  reasonable,  do  com- 
mand you,  the  said  churchwardens  and  oyerseers, 
and  eyery  of  you,  firmly  enjoining  you  that  imme- 
diately Mter  the  receipt  of  this,  our  writ,  you  do 
without  delay  make  and  publish,  leyy,  and  collect, 
a  rate  pursuant  to  the  said  Statute  of  5  Geo.  4,  c. 
36,  for  payment  of  the  sum  of  2271.,  one  year's 
instalment,  due  the  17th  Sept.  1854,  of  the  said 
loan  of  45402.,  and  1452.  5^.  7(2.,  one  year's  interest 
at  the  rate  of  42.  per  cent,  per  annum  on  36322., 
the  unpaid  balance  of  the  said  loan  due  and  pay- 
able to  the  said  Public  Works  Loan  Commis- 
sioners, and  secured  by  the  said  mortgage  or 
assignment,  dated  the  17th  Sept.  1849,  of  the  rates 
o/  the  pariah  of  Wigan  aforesaid ;  or  that  you  sig- 


nify to  us  cause  to  the  contrary  thereof,  leet  by 
your  default  the  same  complaint  should  be  repeated 
to  us." 

Three  separate  returns  were  made  to  the  writ  of 
mandarMMh—(\)  by  the  ohurchwardens  of  Wigan 
and  the  oyerseers  of  Wigan,  OrreU,  and  Uphol- 
land; (2)  by  the  overseers  of  Abram,  Aspnll, 
Billinge  Chapel  End,  Dalton,  Haigh,  EEinaley, 
Ince,  Pemberton,  and  Winstanley ;  and  (3)  by  the 
overseers  of  Billinge  Higher  End. 

These  returns  were  at  great  length ;  bat  the 
only  objections  to  the  writ  argued  before  the  Ex- 
chequer Chamber  were  those  raised  as  follows  in 
ihe  first  of  the  said  returns.  The  same  objec- 
tions, although  not  in  the  same  words,  were  simi- 
larly raised  in  the  other  returns,  together  with 
other  objections  which  need  not  be  particularly 
set  out : 

"  That  the  said  principal  sum  of  money  in  the 
said  indenture  mentioned  was  advanced  as  afore- 
said by  the  said  commissioners  under  the  powers 
and  authorities  of  an  Act  of  Parliament  passed  in 
the  fifth  year  of  Geo.  4,  c.  36,  and  not  otherwise ; 
by  which  said  Act  it  is  directed  that  all  instal- 
ments of  the  principal  money  advanced,  together 
with  all  interest  on  the  same  shall  be  repaid 
within  the  period  of  twenty  years  at  the  farthest 
from  the  advancing  of  any  such  sums  respeo- 
tiyely ;  and  that  the  said  period  of  twenty  years  is 
now  long  since  expired,  and  had  so  expired  at  the 
time  of  the  date  of  the  said  writ  of  mandamus^ 
wherefore  the  now  pleading  churchwardens  and 
oyerseers  return  to  the  court  here  that  no  rate 
can  or  ought  to  be  levied  for  the  amount  of  prin- 
cipal and  interest  in  the  said  writ  mentioned,  aad 
tlmt  they  cannot  make,  or  ought  they  to  be  com- 
pelled to  make,  a  rate  for  the  levying  or  collecting 
of  the  said  amount." 

Of  the  churchwardens  and  overseers  who  made 
the  three  above-mentioned  returns,  those  who 
made  the  returns  numbered  above  (1)  and  (3) 
appeared  together,  and  were  represented  by  the 
same  counsel. 

The  points  relied  upon  by  the  defendants,  who 
are  above-numbered  (1)  and  (3),  and  included  in 
the  returns,  were — First,  that  the  sums  of 
1452.  50.  7(2.  and  2272.  make  up  together  a  much 
larger  sum  than  the  sum  due  in  any  one  y^Af 
from  the  defendants  to  the  said  Public  Loan  Com- 
missioners ;  secondly,  that  the  said  churchwardens 
and  overseers  are  not  the  successors  of  the  church- 
wardens and  overseers  to  whom  the  l>an  was 
made  by  the  said  Public  Loan  Commissioners; 
thirdly,  that  the  time  within  which  the  said  loan 
was  to  have  been  repaid,  is  now  long  since 
elapsed,  and  that  the  said  churchwardens  cannot 
now  lawfully  make,  levy  and  collect  a  rate  for  the 

Eurpose  of  repaying  the  said  loan ;  fourthly,  that 
y  reason  of  the  long  time  which  has  elapsed  since 
the  making  of  the  said  loan,  the  inhabitants  of  the 
said  parish  of  Wigan,  and  of  the  townships  of 
Orrell  and  Upholland,  are  difierent  persons  from 
those  who  contracted  the  said  loan,  and  that  the 
said  now  existing  inhabitants  never  consented  to 
the  contracting  of  the  said  loan,  and  have  had  no 
benefit  therefrom,  and  that  it  is  unjust  to  compel 
them  to  repay  the  said  loan ;  fifthly,  by  the  Act  of 
Parliament,  5  Geo.  4,  c.  25,  and  other  Acts  in  that 
behalf,  empowering  the  said  commissioners  to 
make  the  said  loan,  it  is  provided  that  the  repay* 
ment  of  the  said  loan  shall  be  made  in  a  rertam 
prescribed  manner  and  not  otherwise,  and  that  il 
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is  now  impossible  to  repay  the  said  loan  in  that 
manner  by  the  said  Act  of  Parliament  prescribed ; 
sixthly,  and  the  churchwardens  of  All  Saints  will 
contend  that  if  any  rate  or  rates  can  now  be  laid 
snch  rate  or  rates  must  extend  over  the  whole  of 
the  ancient  parish  of  Wigan,  and  that  the  over- 
seers of  all  the  townships  comprised  within  the 
said  ancient  parish,  and  tne  churchwardens  of  all 
districts  therein  comprised,  which  have  since  the 
2nd  Sept.  1849  become  separate  and  distinct 
parishes  for  ecclesiastical  pur()oses,  must  join  the 
churchwardens  of  All  Saints  in  making  and  levy- 
ing such  rate  or  rates. 

The  points  relied  upon  by  the  other  defendants 
(2),  and  included  in  their  return,  were: — First, 
That  the  statute  5  Geo.  4,  c.  36,  limits  the 
repayment  of  a  loan  contracted  under  its  pro- 
visions to  annual  or  half-yearly  rates,  made  in  such 
manner  and  form  as  the  commissioners  shoald 
direct  and  appoint,  and  the  commissioners,  by  the 
mortgage  or  assignment,  dated  17th  Sept.  1849,  in 
the  said  case  mentioned,  directed  and  appointed 
the  manner  and  form  of  the  rates  to  be  made  in 
repayment  of  the  loan  therein  mentioned,  to  wit, 
that  such  rates  and  repavments  should  be  made 
annually,  as  therein  specined,  and  that  the  defen- 
dants herein  cannot  now  levy  a  rate  for  an  instal- 
ment of  the  said  loan,  or  for  interest  which  were 
respectively  due  on  the  17th  Sept.  1854;  secondly, 
that  separate  ecclesiastical  districts  formed,  under 
the  58  Greo.  3,  c.  45,  and  subseauent  Church 
Building  Acts  in  manner  as  certifiea  and  returned 
by  the  said  overseers  in  their  return  to  the  said 
writ  of  mandamus  herein  are  by  the  58  Geo.  3,  c. 
45,  s.  71,  exempted  from  liability  to  contribute  to 
the  repair  of  the  original  parish  church  afber 
twenty  years  from  the  cocsecration  of  the  church 
or  chapel  therein,  and  it  was  beyond  the  power  of 
the  churchwardens  and  overseers  of  the  parish 
church  of  Wigan  to  contract  an  obligation  which 
should  bind  such  districts  beyond  the  said  period 
of  twenty  years ;  thirdly,  that  the  indenture  of 
the  17th  Sept.  1849,  is  void,  inasmuch  as  the 
therein-named  churchwardens  and  overseers,  who 
were  parties  to  the  said  indenture,  did  not  con- 
stitute the  whole  of  the  churchwardens  and  over- 
seers acting  in  or  nominated  or  appointed  to  act 
in  or  for  the  said  parish  of  Wigan,  or  in  or  for  any 
township,  district,  or  place  within  tJie  said  parish, 
as  by  the  statute  5  G«o.  4,  c.  36,  is  in  that  behalf 
required;  fourthly,  that  the  defendants  are  not 
proper  persons  to  make  and  levy  a  rate  for  paying 
and  satisfying  the  claims  herein,  inasmuch  as 
they  are  not  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Wigan,  or  their 
SQCoessors. 

Manitiy  Q.C.  (with  him  FUz  Adam),  argued  on 
behalf  of  the  overseers  of  Abram,  Aspull,  Billinge 
Chapel  End,  Dalton,  Haigh,  Hindley,  Ince,  Fom- 
berton,  and  Winstanley,  appellants  from  the  deci- 
sion of  the  court  below. — ^Tlns  loan  was  obtained 
under  5  Gieo.  4  c.  36,  which  by  sect.  1  enables 
churchwardens  and  overseers,  with  consent  of  the 
bishop  and  a  certain  proportion  of  the  inhabitants, 
to  apply  to  the  commissioners  authorised  and 
empowered  to  make  advances  for  public  works, 
nnoer  the  provisions  of  some  previous  Acts  for 
such  sum  in  exchequer  biUs  or  money  as  shall  be 
necessary  for  defraying  the  expense  or  any  part  of 
the  expense  of  rebuilding,  repairing,  enlargmg,  or 
otherwise  extending  the  accommodation  in  any 
chorch  or  ohapel  of  any  parish,  district,  or  division. 


The  commissioners  are  authorised  to  grant  the 
loan,  and  the  churchwardens  and  overseers  to 
apply  it  to  the  purposes  required;  the  section 
goes  on,  "  From  and  after  the  grant  of  any  such 
loan  or  advance  it  shall  be  lawful  for  the 
churchwardens  or  chapelwardens  and  the  over- 
seers of  the  poor  of  the  parish,  in  respect  of  which 
such  loan  or  loans  shall  be  advanced  as  aforesaid, 
and  their  successors  from  time  to  time  for  the 
time  being,  and  they  are  hereby  authorised  and 
required  to  make  such  annual  or  half-yearly  rates 
for  the  repayment  of  the  sums  so  advanced,  in 
such  proportions  and  at  such  times  as  shall  be 
directed  and  appointed  by  the  said  commissioners 
on  that  behalf,  and  to  assign  the  rates  so  to  be 
made  as  aforesaid,  as  a  security  for  the  repayment 
of  the  sums  so  advanced,  in  such  manner  and  form 
as  the  said  commissioners  shall  direct  and  appoint ; 
and  so  as  to  secure  the  repayment  of  all  sums  so 
advanced,  with  interest  tnereon,  at  and  after  the 
rate  of  4  per  cent,  per  annum,  by  annual  or  half- 
yearly  instalments,  on  the  amount  of  the  principal 
money  advanced  within  the  period  of  twenty  years 
at  farthest  from  the  advancing  of  any  such  sums 
respectively."  Sect.  2  enacts  ''That  it  shall  be 
lawful  for  any  churchwarden  or  chapelwarden  or 
overseer  of  or  in  any  parish  or  district,  or  division 
of  any  parish  in  which  any  lates  shall  be  made 
under  the  provisions  of  this  Act,  to  collect,  demand, 
and  receive,  sue  for,  levy,  and  recover  all  such 
rates,  by  all  such  ways  and  means  as  any  chui*ch 
rates  may  bylaw  be  collected,  demanded,  received, 
sued  for,  levied,  and  recovered,  as  fully  and  effec- 
tually as  if  all  powers,  authorities,  provisions, 
penalties,  and  forfeitures  relating  to  the  collecting, 
demanding,  suiufi:  for,  levying,  receiving,  and  re- 
covering of  any  chnrch  rates,  or  relating  to  any 
refusal  to  pay  any  like  rates,  were  specially  re- 
peated and  enacted  in  this-  Act,  any  law,  statute, 
usage,  or  custom  to  the  contrary  notwithstanding." 
This  loan  was  obtained  in  1849,  and  this  mandamus 
directs  the  payment  now,  or  when  it  was  issued 
in  1870,  of  the  ini^talment  due  in  1854.  The 
inhabitants  of  this  parish  in  1870  cannot  be  liable 
for  the  debt  of  the  inhabitants  of  1854.  The 
Legislature  has  prescribed  exactly  the  time  and 
means  for  the  repayment  of  these  loans,  and  the 
commissioners,  having  omitted  to  adopt  the  provi- 
sions of  the  statute,  cannot  employ  other  means  of 
enforcing  payment  for  which  no  provisions  have 
been  maide.  It  was  the  intention  of  the  Legisla- 
ture that  the  actual  inhabitants  of  the  parish 
which  had  the  benefit  of  the  advance,  should  repay 
the  loan,  and  not  those  who  followed  after  them. 
Further,  the  churchwardens  and  overseers  cannot 
make  such  a  rate.  Sect.  2  provides  that  it  shall 
be  done  in  the  same  way  as  a  church  rate,  and  there 
is  no  power  at  common  law  to  make  a  church  rate, 
except  prospectively,  that  is,  for  expenses  not  yet 
incurred.  [Coleridge,  C.J. — Does  the  1st  section 
mean  that  no  payment  is  to  be  made  after  twenty 
years,  or  merely  that  the  commissioners  are  so  to 
direct  ?]  No  payment  can  be  made  afber  twenty 
years.  The  first  case  on  the  subject  seems  to  be 
Meg  V.  Durslev  (5  A.  &  E.  10),  in  which  it  was 
held  that  under  59  Geo.  3,  c.  134,  s.  14,  church- 
wardens cannot  raise  a  loan  on  the  credit  of  the 
church  rates  to  pay  a  debt  for  repairs  incurred  in 
a  past  year.  The  loan  ought  to  be  raised  at  the 
time  when  the  repairs  are  done,  and  the  laying  of 
rates  for  the  repayment  should  commeufiA  VBiTCk&- 
diately ,  and  be  oonUnuedL  «o  «ka  \a  v^^  ^"^  ^^  ^^*^ 
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by  the  anntial  instalnionts.  [Colekcdoe,  G.J. — 
That  is  not  the  question  in  this  case.]  Bnt  the 
iudgment  is  with  respect  to  church  rates,  similarly 
to  which,  by  sect.  2,  these  rates  are  to  be  levied. 
Wightman,  J.  said  of  that  section,  in  Beg,  y.  The 
Justices  of  Staffordshire,  Ex  parte  The  Chv/rch- 
wardens  of  Abbotts  Bromley  (27  L.  T.  Bep.  284), 
"  Whatever  the  intention  of  the  Legislature  may 
have  been,  the  words  of  the  Act  are  so  strong  and 
unambiguous  that  I  cannot  distinguish  this  case 
from  that  of  an  ordinary  church  rate."  Lord 
Denman  said,  in  the  former  case,  at  p.  15 :  '*  It  is 
a  general  rule  with  respect  to  parish  rates,  founded 
on  obvious  principles  of  policy  and  justice,  that 
they  are  not  to  be  made  retrospectively.  The 
payers  being  a  fluctuating  body,  nothing,  generally 
speaking,  is  more  just  or  more  likely  to  conduce 
to  economy  than  to  hold  that  they  whocreate  a  charge 
shall  themselves  bear  it."  And  after  alluding  to 
the  required  sanction  of  the  vestry,  bishop  and 
incumbent,  and  the  authority  to  raise,  by  rate,  a 
sum  not  less  than  10  per  cent,  of  the  principal, 
he  proceeds:  "It  appears  to  us  that  all  these 
provisions  point  clearly  to  the  limits  of  departure 
from  the  general  principle  above  statea."  In 
B.  y.  The  Churchwardens  of  8t,  MichaeVs,  Pem- 
broke, the  agreement,  under  59  Geo.  3,  c.  134, 
B.  40,  was  that  the  sum  borrowed  should  not  be 
called  in  for  twenty  years,  but  that  interest  should 
be  paid  in  the  meantime.  Application  in  that 
case  was  made  to  this  court  before  the  end  of  the 
twenty  years,  and  one  ground  of  the  arsument 
was  that  the  applicant  could  have  no  reme^  when 
the  time  expired.  B.  v.  Carpenter  (6  A.  &  E.  794), 
is  another  instance  of  a  refusal  to  grant  a 
m,a/ndamus  to  make  a  rate  for  the  repayment  of  a 
loan  after  the  time  fixed  by  statute.  B,  v.  8t. 
MichaeVs,  Southampton  (6  E.  &  B.  807),  was  dis- 
tinguished from  B,  V.  Dursley,  in  that  the  loan 
was  for  a  present,  and  not  a  past  debt.  And  in 
Piggott  y.  Bearblock  (4  Moo.  P.  0.  399),  it  was  held 
that  59  Geo.  3,  c.  134,  s.  14,  did  not  authorise 
churchwardens  to  borrow  money  upon  the  credit 
of  the  church  rates  for  repayment  of  a  debt  incurred 
in  past  years  for  repairs  to  the  church  In 
Cortis  V.  Kent  Waterworks  Company  (7  B.  &  G.  314), 
it  was  held  that  under  a  local  Act,  with  somewhat 
similar  provisions  to  these,  commissioners  could 
not  make  a  retrospective  rate  in  order  to  reimburse 
themselves  in  one  year  money  which  they  had  paid 
in  a  former  year  on  account  of  the  gaol  rate. 
Bayley,  J.,  in  delivering  the  judgment  of  the 
court,  stated  at  p.  344,  that  the  first  objection  to 
the  rates  there  mentioned,  **  is  that  they  are  re- 
trospective, and  have  the  effect  of  casting  upon 
the  tenants  at  one  period  burdens  which  ought  to 
have  fallen  on  those  who  were  the  tenants  at  a 
preceding  period ;"  and  afterwards,  p.  345,  **  these 
objections  to  the  gaol  rates  appear  to  us  to  be 
fatal."  So  it  was  held  in  Woods  v.  Beed  (2  M.  &  W. 
777),  that  under  the  Municipal  Gorporation  Act, 
the  council  of  a  borough  have  no  power  to  make 
a  retrospective  rate. 

Field,  Q.C.  (with  him  Barstow),  followed  on 
behalf  of  the  other  appellants: — This  is  a  man- 
damus to  the  defendants  to  do,  not  what  they 
ought  by  statute  to  have  done,  for  that  is  now  im- 
possible, but  something  quite  diflerent,  in  order 
that  the  commissioners  may  be  repaid.  The  Act 
gives  to  the  defendants  only  power  to  levy  such 
rates  as  the  commissioners  directed ;  those  rates 
were  Sxed  by  the  deed  of  assignment,  so  as  to  in- 


sure payment  by  certain  instalments.  Those  in- 
stalments cannot  now  be  paid,  and  this  mandamus 
asks  for  payment  in  a  totally  different  manner. 
In  Burland  v.  Local  Board  of  Health  of  Hull  (3 
B.  &  S.  271),  certain  occupiers  who  had  paid  rates 
in  error  applied  for  a  mandamus  to  the  local  board 
to  levy  a  rate  for  the  purpose  of  repaying  them ; 
but  as  it  was  provided  by  the  Local  improvement 
Act  that  any  rate  to  be  laid  for  defraying  liabilities 
incurred  should  be  laid  within  six  months,  it  was 
held  that  as  the  six  months  limited  by  the  statute 
had  expired,  they  were  not  entitled  to  the  man' 
damns.  And  further,  even  if  the  defendants 
under  any  circumstances  could  be  liable  now  for 
this  claim  of  the  commissioners,  it  must  first 
devolve  upon  the  latter  to  explain  the  delay  since 
default  took  place.  This  was  so  held  under  6  &7 
Will.  4,  c.  96,  s.  3,  which  provides  for  payment  of 
a  sum  charged  within  a  certain  time  in  B,  v. 
Overseers  of  Hurstbourne  Tarrant  (E.  B.  &  E. 
246.)  [GoLERiDOE,  G.J. — Is  your  construction  of 
this  Act  necessarily  right  ?  May  not  the  limita- 
tion of  twenty  years  apply  to  the  assignment  only, 
and  not  to  the  security  r  If  so,  the  liability  would 
continue  upon  the  successors  of  the  original  rate- 
payers.] The  natural  meaning  of  the  section  is 
that  the  limiting  words  apply  to  both  parts  of  the 
sentence.  In  Waddington  v.  Guardians  of  London 
Union  (E.  B.  &  E.  370),  where  collected  rates  were 
embezzled,  it  was  held  that  a  rate  partly  to  take 
the  place  of  this  lost  amount  was  wholly  bad,  being 
partly  in  the  nature  of  a  retrospective  rate, 
although  some  items  were  free  from  objection. 

H.  Cowie,  for  the  Public  Works  Loan  Gommis- 
sioners,  supported  the  judgment  of  the  Queen's 
Bench. — There  can  be  no  question  before  this 
court  of  laches  on  the  part  of  the  commissioners, 
and  there  has  been  no  suggestion  that  the  loan 
was  not  valid  and  legal.  This  is  in  the  nature  of 
a  demurrer,  and  the  only  point  to  be  decided  is 
whether  tlus  return  is  sufficient.  There  is  no 
suggestion  of  any  laches  on  the  record ;  and,  by 
directing  the  writ  to  issue  the  court  below  has 
decided  all  the  facts  in  favour  of  the  commissioners. 
Then  it  must  be  remembered  that  this  is  not  a 
church  rate,  although  it  has  to  be  levied  in  a 
similar  manner.  Special  stress  was  laid  upon  this 
distinction  by  the  rrivy  Gouncil  in  Smailbones  v. 
Churchwardens  of  Whitchurch  (40  L.  J.  8,  Bca 
Gas.),  where  it  was  held  that  other  persons  besides 
those  subject  to  church  rates  were  subject  to  the 
payment  of  rates  under  this  Act.  And  further, 
the  House  of  Lords  has  laid  down  the  rule  as  to 
retrospective  rates  on  a  common  sense  basis  veiy 
different  from  the  contention  of  the  other  side; 
it  was  held  in  Harrison  v.  Stickney  (2  H.  of  L. 
Gas.  108),  that  there  is  no  rule  of  law  which  pro- 
hibits a  retrospective  rate.  In  every  case  of  rating 
the  (question  is  whether  the  Act  under  which  a 
rate  is  made  either  expressly  or  impliedly  pro- 
hibits such  rate  from  being  retrospective.  With 
regard  to  the  main  question  the  three  cases  B* 
V.  Carpenter,  B,  v.  St,  MichaeVs,  Southampton, 
and  jB.  v.  Overseers  of  Hurstbourne  Tarrant^  in 
all  of  which  the  earlier  cases,  although  cited  were 
not  followed,  are  distinct  authorities  in  favonr  of 
the  commissioners.  The  mortgage  in  this  case  is 
according  to  the  form  given  in  the  statute,  and  its 
validity  throughout  has  not  been  disputed.  The 
intention  of  the  Legislature  may  have  been  that 
the  money  should  be  repaid  in  twenty  years,  bat 
there  is  nothing  in  the  Act  to  preclaoe  the  oofm- 
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missionera  {rom  reooyering  after  the  lapse  of  that 
period ;  and  this  cannot  be  justly  saia  to  be  any 
nardfihip  upon  the  present  inhabitants,  for  they 
haTA  the  benefit  of  this  pnblic  money,  and  now 
euyoj  the  use  of  the  restored  church.  [Bramwell, 
B. — The  state  of  things  seems  to  me  to  be  this  : — 
yon  had  a  right  to  a  rate  in  1853 ;  therefore  you 
say  you  have  a  right  to  the  same  rate  in  1873 : 
that  is,  the  churchwardens  of  Wigan,  not  having 
done  that  which  they  ought  to  have  done  in  1853, 
you  now  ask  us  to  mandamus  them  to  do  some- 
thing else.  Ck)LERn)GE,  C.J. — That  objection 
woald  have  applied  to  a  mandamus  in  1854  as 
much  as  now.  Bramwell,  B. — Perhaps  so,  but 
then  the  prosecntors  ought  to  show  in  the  writ 
that  there  have  been  no  laches  on  their  part.] 
The  Queen's  Bench  have  found  in  our  &vour  on 
that  point,  and  it  cannot  now  be  disputed.  The 
Hurstboume  Tarrant  case  turned  on  the  same 
point.  [Denman,  J. — There  is  no  statement  in 
the  writ  that  you  have  not  been  guilty  of  negli- 
gence. GoLE&iDGE,  C.J. — It  is  stated  that  the 
commissioners  made  application  for  payment  from 
time  to  time.]  The  case  of  Burland  v.  Local 
Board  of  Health  of  Hullj  was  reviewed  and  ex- 
plained in  Worthington  v.  HuUon  (L.  Rep.  1  Q.  B. 
63).  Mellor,  J.,  said  of  it  (at  p.  66),  that  "  all  that 
was  necessary  for  the  decision  of  the  case,  and 
all  that  can  be  considered  as  really  decided  by  it, 
was  that  a  plaintiff  could  not  claim  as  of  right,  a 
mandamus  to  enforce  a  judgment,  wh6re  there 
was  great  and  unexcused  delay  in  commencing 
the  ori^nal  action."  That  the  remedy  by  man- 
damus 18  not  barred  by  any  lapse  of  time  appears 
from  Ward  v.  Loumdes  (29  L.  J.  Q.  B.  40),  and 
R.  V.  Churchwardens  of  St,  Mary,  Lambeth  (3 
B.  &  Ad.  651.) 

Manisty,  Q.G.,  in  reply. — This  is  not  an  appeal 
to  review  a  matter  of  discretion  in  the  Court  of 
Queen's  Bench.  That  court  has  a  discretion  only 
in  its  issue  of  the  writ  of  mandamus.  After  the 
return  to  a  writ,  the  court  has  no  discretion  at 
all.  Then  the  matter  becomes  one  of  strict  law 
for  every  court  which  has  to  consider  it. 

Cv/r.  ado,  vtdt, 

Feb,  10,  1874. — Lord  Coleridge,  C  J.,  delivered 
the  judgment  of  the  court  (Lord  Coleridge,  C.J., 
Bramwell,  B.,  Keating,  J.,  Cleasby,  B.,  Grove,  J., 
Pollock,  B.,  and  Denman,  J.). — This  is  a  proceeding 
in  which  the  Public  Works  Loan  Commissioners 
are  attempting,  by  a  mandamtts  issued  in  the  year 
1871,  to  enforce  against  the  present  churchwardens 
of  Wigan  the  repayment  to  them  of  the  balance 
of  a  sum  of  4540L  advanced  by  them  to  the 
then  churchwardens  of  Wigan  in  Sept.  1849.  The 
money  was  originally  advanced  under  the  powers 
of  5  Geo.  4,  c.  36,  s.  1,  nnd  the  repayment  was 
secured  by  a  deed  by  which  the  commissioners 
directed  the  making  of  certain  annual  or  other 
rates,  ond  the  churchwardens  assigned  the  said 
rates  each  respectively  on  the  terms  of  the  Act  of 
Parliament.  JPour  annual  instalments  were  paid 
amounting  altogether  to  9082.,  the  last  instal- 
ment havmg  been  paid  on  the  17th  Sept.  1853. 
Nothing  has  been  since  paid.  The  vfiandamus  has 
been  issued  to  compel  the  payment  of  an  annual 
instalment  of  227Z.,  which  was  due  on  the  17th 
Sept.  1864,  and  1452.  hs.  Id,,  one  year's  interest  at 
4  per  cent,  on  the  unpaid  balance  of  the  loan. 
Varioos  changes  and  divisions  have  taken  place 
imder  yarioas  Acts  of  Parliament  in  the  parish  of 
Wigmn   since  1854;  but  it  was  considered,  and 
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we    think    rightly,    that    those    made    no    sub* 
stantial  differencs  in  the  question  to   be  deter-' 
mined,     and    we    content    ourselves     therefore 
with    mentioning   the    fact   in    general   without 
pursuing    it  further  in  detail.     We  are  unfor- 
tunately not  in  possession  of  the  reasons  which 
led  the  Court  of  Queen's  Bench  to  issue  the  m^sm.' 
daynus.    The  Court  appears  to  have  given  judg- 
ment upon  the  return  without  much  argument, 
having,  as  we  understand,  heard  the  rule  very 
fully  argued  before  the  wnt  was  issued,  and  given 
judgment  upon  the  return  in  accordance  witn  the 
opinion  they  had  previously  ini^imated ;  and  the 
Court  of   Queen's  Bench,  supposing  ic  to  be  a 
matter  of  discretion,  do  not  state  that  they  have 
in  fact  exercised  that  discretion  upon  the  par- 
ticular circumstances  of  this  case,  or  whether  they 
were  of  opinion  that   the    commissioners    were 
entitled  to  the  writ,  ex  debito  justitioe,  and  that  no 
Question   of  discretion  arose.      In  this  state  of 
tnings  the  matter  comes  before  us,  and  the  ques- 
tion is  whether  this  peremptory  writ  of  mandamus 
shall  or  shall  not  issue.    By  the  terms  on  which 
the  money  was  advanced,  the  commissioners  were 
to  be  repaid  in  twenty  years  by  annual  payments, 
the  fnnas  for  which  were  to  be  procured  by  rates 
made  yearly  or  half-yearly.    This  was  the  bargain 
in  accordance  with  the  statute.     The  commis* 
sioners  had  no  right  to  assent  to  earlier  payment: 
they  had  no  power  to  postpone  the  time  of  pay- 
ment of  the  whole,  or  any  instalment.    No  agree- 
ment with  the  parish  could  make  such  a  postpone- 
ment  lawful.      They   had    no  right,  therefore, 
according   to    the   strict  words   of  the   statute, 
directly  or  indirectly,  to  two  annual  payments  in 
one  year,  nor  to  any  payment  after  the  twenty 
years,  nor  to  the  maScing  of  any  rate  other  than 
those   agreed   for.     In   this    case,   it  should  be 
noticed  that  the  amount  is  not  made  a  charge  upon 
the  church  rates,  or  any  known  fund  of  a  similar 
description,  as  in  two  cases  referred  to  in   the 
argument  in  Reg.  v.  8t,  Michael,  Southampton  (6  E 
&  B.  807),    and    Reg.  v.    Hurstboume    Tarrant 
(E.  B.  &  E.  246).     We  have  only  an  enactment 
that  it  shall  be  repaid  by  the  means  specified.     It 
is  true,  as  Mr.  Cowie  pointed  out,  that  in  the  deed 
the  words,  "  or  which  may  otherwise  be  made," 
are  used  as  to  rates,  with  what  object  does  not 
appear.     But  the  phrase  would  be  satisfied  by 
quarterly  rates,  or  by  rates  not  made  precisely 
half-yearly,  bat  say  at  intervals  of  four  or  eight 
months  in  the  twelve.    The  commissioners  have 
no  right  except  to  annual  payments,  the  funds  for 
which  were  to  be  provided  in  the  year  preceding 
the  day  of  payment.      They  now   say  that  they 
are  entitled  to  sixteen  instalments  at  once,  the 
funds  to  be  raised  by  rate  or  rates  to  be  forthwith 
made  many  years  after  the  first  instalment  became 
due,  and  some  years  after  the  last  did  so.    The 
present  mandamus,   indeed,   is  in  respect  of  one 
mstalment  only,  but  it  is  claimed  on  reasoning 
which,  if  good  for  that  one,  is  good  for  the  whole 
sixteen;   and,  indeed,  at  first  the  claim  was  for 
a  rate   or  rates  to  raise    funds   for  the    whole 
balance     unpaid.      It     is     clear,     from     what 
has    been    skid    that     they    are    not    entitled 
to  this  by  virtue  of  the  bargain  at  the  time  of  the 
advance ;  if  entitled  to  it  at  all,  it  is  on  some  other 
ground.    It  must  be  some  right,  if  any,  resulting 
From  the  contract  and  what  has  followed  on  it — in 
tact,  resulting  from  this,  that  the  parish^  NvvtVsk^Vi^ 
stuSeraaoe  of  the  Gomm\&%voTi<bt«,\^  tl^x^^^^.  '^^« 
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remains  to  consider  if  there  is  any  such  right.  As 
already  pointed  ont,  the  commissioners  had  a 
right  to  require  that  snch  rates  as  agreed  for 
shoold  be  made.  If  the  churchwardens  and  OTer- 
seers  failed  to  make  them,  they  would  probably 
have  been  liable  to  a  proceeding  in  the  nature  oi 
an  action  for  breach  of  duty  in  not  making  the 
rate.  But  the  commissioners  could  not  in  our 
opinion  have  been  confined  to  this  personal 
remedy.  De&ult  or  not  in  the  overseers,  yet  if  the 
rate  proved  insufficient,  or  could  not  be  collected, 
or  was  embezzled  by  the  collector,  the  commis- 
sioners would  have  oeen  entitled  to  compel  by 
mandamus  the  parish,  which  by  its  officers  had 
made  default  in  making,  collecting,  or  handing 
over  a  rate,  to  pay  and  make  a  rate  for  payment. 
It  is  true  that  the  persons  subject  to  such  rate 
would  be  as  to  some  individuals  different  from 
those  who  would  have  been  subject  to  the  rate 
which  ought  to  have  been  made.  That  is  matter 
which  could  not  have  been  helped  from  the  nature 
of  the  case.  But  the  present  proceeding  is  not 
that  or  anything  like  it ;   it  is  a  demand  on  the 

E resent  inhabitants  to  pay  a  debt  which  ought  to 
ave  been  paid  by  others ;  not  to  make  good  their 
own  defaults,  but  those  of  other  people;  to  make 
rates  now  not  to  provide  for  instalments  becoming 
due,  but  for  instalments  due  long  ago,  and 
suffered  by  the  commissioners  to  remain  unpaid. 
It  is  said  in  answer  to  this  that  if  the  commis- 
missioners  might  come  six  months  after  de^ult, 
they  may  come  after  twenty  years,  and  that  the 
only  (question  would  be  in  each  case,  have  they 
come  m  a  reasonable  time,  and  that  has  been  de- 
cided by  the  Queen's  Bench  conclusively.  To  this 
answer  the  following  replies  seem  good  and  suffi- 
cient :  There  is  nothing  in  the  mandamus  to  show 
that  this  rate  is  asked  for  upon  and  in  consequence 
of  the  default  of  the  parish,  in  such  a  way  as  that 
in  which  there  might  have  been  a  rignt  to  ask 
for  it.  There  is  nothing  shown  save  that  the 
money  has  not  been  paid ;  and  this  it  may  be  by 
consent  of  the  commissioners,  though  indeed  some 
years  ago  they  appear  to  have  asked  for  it,  but  to 
have  made  no  attempt  to  enforce  compliance  with 
their  request  by  any  legal  measure.  Had  this  been 
shown,  and  if  there  was  a  question  whether  they 
had  come  in  a  reasonable  time,  calling  on  the 
parish,  the  same  persons  as  near  as  might  be,  to 
make  good  their  default,  then,  if  the  right  is  dis- 
cretionary, the  judgment  of  the  Queen's  Bench  on 
the  motion  for  the  mandamus  would  be  final.  But 
no  question  of  discretion  of  this  nature  arises  in 
this  case.  The  writ,  no  doubt,  is  a  prerogative 
writ,  and  not  of  right.  But  it  is  a  writ  asked 
for  to  enforce  a  private  right.  The  right 
is  one  which,  but  for  the  technical  difficul- 
ties of  suing,  might  be  claimed  in  an  action. 
How  could  a  court  of  law  refuse  judgment  for  the 
plaintiffs  on  the  ground  that  they  had  not  come 
within  a  reasonable  time,  if  they  had  a  right  to 
come  at  any  time  P  The  Queen's  Bench  exercises 
discretion  as  to  granting  the  writ  where  it  is 
sought  to  enforce  a  public,  not  a  private,  right,  or 
where  there  is  another  remedy,  and  from  lapse  of 
time  or  other  reason  that  by  m^mdamus  is  moon- 
venient.  But  on  what  ground  can  the  court 
refuse  to  enforce  a  right,  barred  by  no  statute  of 
limitations,  on  the  ground  that  there  has  been 
delay  P  None  has  been  suggested,  nor  can  we 
suggest  one.  Suppose  the  technical  difficulty  of 
majntaining  as  action  of  mandamus  did  not  eziat, 


and  if  such  an  action  had  been  brought  by  the 
commissioners,  there  would  have  been  no  question 
of  discretion  in  this  court.  The  commissioners 
would  have  to  show  that  they  came  at  a  proper 
time.  Any  averment  to  that  effect  micrht  have 
been  traversed,  and  must  have  been  tried  by  the 
jury.  And  surely  this  case  must  have  been  de- 
cided on  the  same  principles,  although  the  writ 
asked  is  a  prero^ive  wnt.  It  must  be  remem- 
bered that  there  is  here  no  other  remedy,  and  to 
refuse  this  mandamus  can  only  be  on  the  ground 
that  there  is  no  right.  If  their  not  coming  in  a 
reasonable  time  causes  the  commissioners  to  lose 
their  ri^ht,  their  coming  in  a  reasonable  time  is 
a  step  m  their  title  to  the  remedy,  and  whether 
they  have  come  in  a  reasonable  time  or  not  is  a 
question  of  fact,  and  this  mandamus  is  bad  for  not 
averring  that  they  had  come  in  a  reasonable  time. 
It  is  very  easy  to  understand  why  it  is  not  averred. 
In  Beg,  v.  Stainforth  Canal  Company  (1  M.  A  S. 
82),  and  in  Beg.  v.  Leeds  and  Liverpool  Canal  Com' 
pany  (11  A.  A  E.  316),  where  the  mandamus  was 
refuseid  because  the  application  was  late,  there  was 
another  remedy.  In  another  case  decided  in  the 
Court  of  Queen's  Bench,  the  writ  was  refused 
because  there  was  another  remedy,  and  that  bj 
mandamus  would  have  been  oppressive  (see 
Norris  v.  Irish  Land  Company,  8  E.  &  B.  512). 
As  to  the  authorities  on  the  subject  of  retrospec- 
tive rating,  it  was  admitted  on  all  hands  that  ihe 
question  aepended  on  the  particular  statute  and 
bargain  in  tnis  case ;  but  there  can  be  no  doubt 
that  the  rule  or  principle  is  that  parishes  are  not 
to  get  into  debt,  and  leave  succeeoing  inhabitants 
to  pay  off  what  should  have  been  paid  by  them. 
Lord  Wensleydale  indeed,  delivering,  as  Parke,  B., 
the  unanimous  opinion  of  the  judges  in  JETarrt- 
son  V.  Stichney  (2  H.  of  L.  Cas.,  p.  125),  expresses 
himself  as  follows:  "There  is  no  rule  of  law 
which  prohibits  a  retrospective  rate.  That  depends 
upon  the  intention  dt  the  Legislature,  and  Uie 
question  is  whether  the  Act  under  which  each  rate 
is  made  does  so  expressly  or  impliedly."  We  have 
already  explained  why  we  think  the  court  below  is 
not  to  be  taken  to  have  exercised  its  discretion  in 
this  case  in  any  sense  which  would  render  it  im- 
proper for  us  to  review  it,  and  we  think  that  the 
terms  of  the  Act  of  Parliament  do  in  this  case,  in 
the  words  of  Lord  Wensleydale,  both  expressly 
and  impliedly,  prohibit  the  making  of  the  rate,  to 
enforce  the  maJdng  of  which  the  man^damus  has 
been  issued.  We  are  of  opinion  that  the  judg- 
ment must  be  reversed. 

Judgment  for  defendants. 

Attorneys  for  prosecution,  Barnes  and  Bernard. 

Attorneys  for  defendants,  the  Churchwardens 
of  Wigan,  and  the  Overseers  of  Wigan,  Orrell, 
and  TJphoUand,  Paterson,  Snow,  and  Bumey. 

Attorneys  for  defendants,  the  Overseers  of 
Abram,  Aspull,  Billinge  Chapel  End,  Dalton, 
Haigh,  Hindley,  Lice,  Pemberton,  and  Win- 
stanley,  Sluirpe,  Barkers,  Prttchardt  and  Sharps, 
for  Mayhew  and  Son,  Wigan. 

Attorneys  for  defendants,  the  Overseers  of 
Billinge  Higher  End,  Gregory,  Bowdiffe,  and  Co, 
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CBOWV  CASES  BE8EBVED. 

Reported  Ivy  Jois  Thompbov,  Esq.,  Barrister-at-Lew. 


April  26  and  May  8, 1874. 

(Before  Lord  Golebidob,  G.J.,  Blackburn,  J., 
PiooTT,  B.,  Lusn,  J.,  and  Gleasbt,  B.) 

Bb&  v.  G.  S.  Francis. 

Svidence — ^jPa2«e  pretence — OuiUy  knowledge. 

Prieaner  toae  indicted  for  an  attempt  to  obtain 
money  from  W„  a  pawnbroker,  by  false  pretences 
{inter  alia)  that  a  ring  was  a  diamond  rvng;  and 
dUo  for  an  attempt  to  obtain  money  from  D. 
another  pawnbroker  by  a  similar  false  pretence. 
To  show  guHty  knowledge,  evidence  that  he  had 
shortly  before  offered  other  false  articles  to  other 
pawnbrokers  was  held  to  be  properly  admissible. 
Case  reserved  for  the  opinion  oi  this  Gourt  by 
Blackburn,  J. 

The  prisoner  was  indicted  at  Northampton 
Assises  jointly  with  one  Joseph  Boberts. 

The  indictment  contained  connts  for  a  conspiracy 
to  defrand  and  also  a  count  for  an  attempt  to  obtain 
money  from  one  George  Walters  by  false  pretences 
inter  alia  that  a  ring  was  a  diamong  ring.  And 
a  count  for  attempting  to  obtain  money  from  Galeb 
Dyer  by  a  similar  false  pretence. 

On  the  trial  evidence  was  given  that  Francis 
came  on  the  8th  Jan.  1873,  to  the  shop  of  Walters, 
who  is  a  pawnbroker  in  Northampton,  and  asked 
for  an  advance  of  151.  on  the  pledge  of  a  hoop  ring 
which  he  represented  to  be  a  diamond  ring,  a  silver 
watch,  and  a  gold  chain.  The  pawnbroker 
examined  the  ring,  and  declared  it  was  not  a 
diamond  ring.  He  refused  to  advance'  anything 
on  it.  The  prisoner  Francis  after  asking  for  an 
advance  of  111,  \eh  the  shop.  Francis  immediately 
proceeded  to  the  shop  of  Dyer,  who  is  also  apawn- 
broker  in  the  same  street,  and  asked  for  an  advance 
of  131.  on  the  same  property.  He  obtained  no 
advance,  and  was  taken  into  custody  on  a  charge  of 
giving  a  false  name  and  address  under  the  Pawn- 
brokers' Act. 

The  ring  was  produced  in  court  and  evidence 
was  given  that  the  stones  were  not  diamonds,  but 
cr^tab  and  were  not  worth  more  than  6d.  each. 

"Francis's  statement  when  taken  and  his  defence 
at  the  trial  was  that  he  did  not  know  that  the  ring 
was  false,  he  being  employed  as  he  said  by  Boberts 
to  pawn  the  ring,  and  believing  his  assertion  that 
it  was  a  diamox:^  ring. 

Evidence  was  then  offered  in  order  to  prove 
ffuilty  knowlege  in  Francis  that  he  had  shortly 
before  offo^  other  false  articles  to  other  pawn- 
brokers. I  admitted  the  evidence,  but  as  the  cases 
relied  on  for  the  prosecution  were  all  cases  either 
of  forgery  or  uttering  counterfeit  coin,  I  reserved 
the  question  whether  on  such  a  charge  as  this,  such 
evidence  was  admissible  for  the  purpose  of  proving 
guilty  knowledge. 

A  witness  was  called  who  proved  that  on  the  6th 
Jan.  1873  at  Bedford,  the  prisoner  Francis  obtained 
35e.  from  a  pawnbroker  of  the  name  of  Lazenby 
on  the  pledge  of  a  chain  represented  by  him  to  be 
a  gold  chain,  and  that  he  then  gave  a  false  name 
and  address.  The  chain  was  produced  in  court 
and  evidence  was  given  that  it  was  silver  coated 
with  gold  and  not  worth  35«. 

On  the  same  day  the  6th  Jan.  Francis  at 
Lieoester,  offered  to  a  pawnbroker  called  Stowe, 
who  was  called  as  a  witness,  in  pledge  a  watch  and 
a  oluater  ring  consisting  as  he  said  of  diamonds. 


and  asked  for  an  advance  of  Ibl.  upon  them.  The 
pawnbroker  refused  to  advance  anything,  telling 
nim  the  riug  was  not  a  diamond  ring. 

On  the  same  day  Francis  offered  in  pawn  to 
Taylor,  also  called  as  a  witness,  the  son  of  a  pawn- 
broker in  Leceister,  a  watch  and  a  cluster  ring 
which  he  said  was  a  diamond  ring,  and  asked  132L 
on  them.  Taylor  thought  the  ring  not  a  diamond 
ring,  but  did  not  say  so  to  the  prisoner.  He  told  him 
that  he  could  not  advance  so  much  in  the  absence 
of  his  &ther,  and  desired  the  prisoner  to  come 
again  next  day.    He  did  not  do  so. 

The  cluster  ring  mentioned  by  these  two  wit- 
nesses was  not  produced  in  Gourt,  and  the  only 
evidence  that  it  was  false  was  the  opinion  of  Stowe 
and  Taylor  that  it  was  so. 

There  was  no*  sufficient  evidence  against  Boberts, 
and  I  directed  his  acquittal  and  a  verdict  of  not 
guilty  on  the  counts  for  a  conspiracy. 

I  left  to  the  jury  the  case  against  Francis  on  the 
counts  for  an  attempt  to  obtain  monev  by  false 
pretences,  telling  them  that  it  was  of  the  essence 
ot  the  charge  not  only  that  Francis  attempted  to 
obtain  the  advance  on  the  ring  as  a  diamond  riug 
when  it  was  not,  but  also  that  he  then  had  guilty 
knowledge  that  it  was  not.  And  I  left  to  them  as 
evidence  of  that  guilty  knowledge  the  previous 
transactions.  The  jury  found  him  guiltv.  I  have 
no  doubt  that  the  evideoce  admitted  had  much 
weight  with  them  and  therefore  if  the  evidence 
was  improperly  received  the  conviction  should  be 
quashed. 

I  sentenced  the  prisoner  to  five  months'  imprison- 
ment but  respited  the  execution  of  the  sont^ce  till 
the  point  of  law  was  determined,  directing  that  he 
should  be  admitted  to  bail  if  he  could  find  two 
sureties  in  50Z.  each. 

The  question  for  the  opinion  of  the  Gourt  is. 

Whether  the  evidence  above  mentioned  was 
properly  received  for  the  purpose  of  proving  guilty 
knowledge. 

(Signed)        Golin  Blackburn. 

Hensman  for  the  prisoner. — The  evidence  in 
question  oughti  not  to  nave  been  received,  for  it  was 
calculated  merely  to  introduce  prejudice  against 
the  prisoner,  and  to  embarrass  bim  in  his  defence  by 
importing  a  number  of  other  charges  into  the  case 
without  notice,  and  which  he  had  not  a  fair  opport- 
unity of  defending  himself  against.  By  the 
Prevention  of  Grime  Act  1871  (34  &  35  Vict. 
c.  112),  s.  19,  evidence  of  other  stolen  property 
having  been  found  in  the  possession  of  a  person 
proceeded  against  for  having  received  goods 
knowing  them  to  be  stolen,  may  be  given,  but 
that  is  limited  to  the  period  of  twelve  months 
previously.  But  here  the  principle  upon  which  it 
IS  proposed  to  admit  the  evidence  in  question,  has 
no  limit  in  point  of  time.  [Blackburn,  J. — Yes» 
it  must  be  reasonably  near  the  time  to  the  case 
before  the  court,  to  afford  a  presumption  of  the 
prisoner's  innocence.]  Evidence  of  this  kind  has 
neretofore  been  usually  confined  to  cases  of  passing 
counterfeit  coin,  and  for^d  bank  notes.  In  1  Bus. 
on  Grimes  127  (3rd  edit)  it  is  said  "  For  the  purpose 
of  proving  the  act  charged  in  the  indictment  to 
have  been  done  knowingly,  it  b  the  practice  to 
receive  proof  of  more  than  one  uttering,  committed 
by  the  party  about  the  same  time,  though  only  one 
uttering  be  charged  in  the  indictment.  This  is 
in  conformity  with  the  practice  on  trials  for 
disposing  of  and  putting  away  forged  bank  notes^ 
knowing  them  to  b^  fer^e^."      u\.  B.^^  's .  0^^\^ 
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(20  L.  J.  198,  M.  G. ;  5  Gox  G.  G.  110),  where  before 

the  34  &  35  Vict.  c.  112,  it  was  held  that  on  an 

indictment  for  receiyin|;  stolen  goods,  evidence  that 

the  prisoner  had  at  a  time  previous  to  the  receipt 

of  the  prosecutor's  goods  had  in  his  possession 

other  similar  goods  stolen  from  another  person, 

Lord  Gampbell,  G.J.  said  "  that  the  evidence  went 

to  show  that  the  prisoner  was  a  very  bad  man  and 

a  likely  person  to  commit  such  offences  as  those 

charged,  but  that  the  law  of  England  does  not 

allow  one  crime  to  be  proved  in  order  to  raise  a 

probability  that  another  crime  has  been  committed 

by  the  same  person,  that  the  evidence  which  wis 

received  did  not  tend  to  show  that  the  particular 

goods  in  the  indictment  were  stolen  at  the  time 

that  he  received  them,  that  the  rule  which  had 

prevailed  in  the  case  of  indictments  for  uttering 

forced  bank  notes  of  allowing  evidence  to  be  given 

of  the  uttering  of  other  forged  notes  to  dif^rent 

persons,  had  ^ne  to  great  lengths,  and  that  he 

should  be  unwilling  to  see  the  rule  applied  generally 

in  the  administration  of  the  criminal  law.      So  in 

Beg  V.  HoU  (30  L.  J.  11,  M.  G. ;  8  Gox  G.  G.  411)  it 

was  held  that  upon  an  indictment  for  obtaining  a 

sum  of  money  from  a  customer  of  the  prosecutors 

by  a  &l8e  pretence,  evidence  that  the  prisoner  had 

obtained  within  a  week  previously  another  sum  of 

money  from  another  customer  by  a  like   folse 

pretence  was  ina^issible.    [Lord  Coleridge,  G.  J. 

referred  to  Beg  v.  Gray  (4  F.  &  F.  1102),  where 

the  prisoner  was  indicted  for  arson  with  intent  to 

defraud  an  insurance  company,  and  in  order  to 

prove    that   the    fire  was  the  result  of   design 

and  not  of  accident,  evidence  was  admitted  that 

the  prisoner  had  previously  occupied  two  houses 

in  succession  both  of   which  had  been  insured, 

that    fires  had  broken  out  in    both,    and   that 

the  prisoner  had  been    paid  by   the    insurance 

companies  in  respect  of  such  fires.      Again  in 

Be^  V.  Oeering  (18  L.  J.  215,  M.  G.)  where  upon 

an  indictment  of  a  woman  for  poisoning  her  husband 

by  arsenic  in  order  to  show  that  his  death  was  not 

accidental,  evidence  was  admitted  that  arsenic  had 

been  taken  by  three  of  the  sons  a  few  months  after 

their  father's  death,  and  that  the  huslxuid  and  the 

three  sons  all  exhibited  the  same  symptoms,  and 

that  the  woman  had  been  in  the  habit  of  preparing 

their  meals.]  In  those  cases  the  evidence  seems  to 

have   been  admitted  on  the  ground  that  it  was 

evidence  of  one  continuing  transaction.     In  Beg  v. 

Oddy,  Alderson,  B.  said  one  reason    why  such 

evidence  had  been  held  to  be  admissible  in  charges 

of  utterinff  may  be  that  one  act  of  uttering  a  forged 

note  or  bill  may  be  said  to  be  similar  to  another 

act  of  uttering  a  forged  note  or  bill.    And  so  it  is 

clear  that  the  Act  received  in  evidence  is  of  the  same 

nature  as  that  which  it  is  admitted  to  explain."  A 

man  has  no  right  to  be  in  possession  of  forged 

notes,  but  he  has  aright  to  be  in  possession  of  false 

diamonds.    Again  the  evidence  received  was  of 

offences  against  different  persons.    The  cases  of 

Bex  V.  MxUard  (Bus.  &  By.  245),  Beg  v.  Forhee 

(7  C.  &  P.  224)  and  Beg.  v.  Oooke  (8  G.  &  P. 

582)  were  then  referred  to.      However  it  may 

be  with  respect  to  the   admission  of  evidence 

of  the  acts  themselves,  what  was  said  and  done 

by  the  prisoner  and  the   pawnbrokers    at  the 

time  was  not  receivable.    Evidence  only  of  the 

fact  of  pawning  and  attenipting  to   pawn  false 

jewellery  was  admissible :  (Bex  v.  Phillips,  1  Lew 

106;  Beg.  v.  Frindge,  33  L.  J.  74,  M.  (J. ;  9  Gox 

CO.  430.) 


No  counsel  was  instructed  to  argue  for  the 
prosecution. 

Owr.  adv.  vult. 

May  8. — ^The  judgment  of  the  court  was  this 
day  delivered  by  l^rd  Golbridob,  G.J. — In  this 
case  the  question  reserved  for  the  court  is,  whether 
the  evidence  mentioned  in  the  case  was  properly 
received  for  the  purpose  of  proving  guilty  know- 
ledge. No  question  is  reserved  as  to  the  weight  of 
that  evidence,  the  judge  who  tried  the  case  not 
entertaining  any  doubt  that  if  the  evidence  was 
properlv  received  the  verdict  was  justified.  It 
seems  clear  upon  principle  that  when  the  fact  of 
the  prisoner  havmg  done  the  thing  charged  is 
proved,  and  the  only  remaining  question  is,  whether, 
at  the  time  he  did  it,  he  had  guilty  knowledge  of 
the  quality  of  his  act,  or  acted  under  a  mistake, 
evidence  of  the  class  received  must  be  admissible. 
It  tends  to  show  that  he  had  been  pursuing  a  course 
of  similar  acts,  and  thereby  it  raises  a  presumption 
that  he  was  not  acting  under  a  mistake.  It  is  not 
conclusive ;  for  a  man  may  be  many  times  under  a 
similar  mistake  or  may  be  many  times  the  dupe  of 
another.  But  it  is  less  likely  he  should  be  so  often 
than  once,  and  every  circumstance  which  shows 
that  he  was  not  under  a  mistake  on  any  one  of 
these  occasions  strengthens  the  presumption  that 
he  was  not  on  the  last.  This  is  amply  borne  out 
by  authority.  In  the  case  of  Bex  v.  TattersaU, 
mentioned  by  Lord  Ellenborough  in  Bex  v.  Wylie 
(1 N.  B.  93),  the  question  reserved  by  Ghambre,  J., 
was  "  Whether  the  prisoner  had  not  furnished 
pregnant  evidence,  and  whether  the  jury,  from  his 
conduct  on  one  occasion  mi^ht  not  infer  his  know- 
ledge on  another."  The  opmion  of  the  judges  was 
that  the  jury  were  at  liberty  to  make  such  an 
inference.  The  cases  in  which  this  had  been  acted 
on  are  most  commonly  cases  of  uttering  forged 
documents  or  base  coin,  but  they  are  not  confined 
to  those  cases.  Now,  in  the  present  case  the 
prisoner  was  tried  on  two  charges  of  attempting  on 
the  8th  Jan.  at  Northampton,  to  obtain  money 
from  two  different  pawnbrokers  by  the  false 
pretence  that  a  wortnless  piece  of  jewellery  con- 
sisted of  real  stones,  and  evidence  that  he,  on  the 
6th  Jan.  at  Bedford,  obtained  monev  from  another 
pawnbroker  on  the  pledge  of  a  chain  which  he 
represented  to  be  gold  when  it  in  fact  was  not  gold, 
was  surely  matter  from  which  the  jury  might  infer 
that  he  was  pursuing  a  course  of  cheating  pawn- 
brokers by  knowingly  passing  off  on  them  false 
articles  under  the  pretence  that  they  were  genuine; 
and  that  inference  was  greatly  strengthened  by  the 
fact  that  he  at  that  time  ^ve  a  false  name.  And 
though  the  charge  on  which  he  was  tried  was  for 
attempting  to  pass  off  a  false  ring,  the  inference 
that  he  had  a  guilty  knowledge  is  as  legitimate  as 
if  it  had  been  a  second  false  chain.  It  was 
objected  that  the  evidence  of  what  took  place  at 
Leicester  was  not  properly  received,  because  the 
cluster  ring  which  ne  tnere  attempted  to  pass  was 
not  product  in  court,  and  that  the  evidence  of  two 
witnesses  who  saw  it,  and  swore  to  its  being  false 
not    admissible.     No    doubt   if    there    was 


was 


not  admissible  evidence  that  this  ring  was 
false  it  ought  not  to  have  been  left  to  the  jury* 
And  though  the  non-production  of  the  article  may 
afford  ground  for  observations  more  or  less  weighty, 
according  to  circumstances,  it  only  goes  to  the 
weight  not  to  the  admissibility  of  the  evidence,  and 
no  question  as  to  the  weight  of  this  evidence  is 
now  before  us.    Where  the  question  is  as  to  the 
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effect  of  a  written  instrament,  the  inBtrament  itself 
is  primary  evidence  of  its  contents,  and  until  it  is 
produced,  or  the  non-production  is  excused,  no 
aeoondary  evidence  can  be  received.  But  there  is 
no  case  whatever  deciding  that  when  the  issue  is 
as  to  the  state  of  a  chattel,  e,g.,  the  soundness  of  a 
horse  or  the  quality  of  the  bulk  of  goods  sold  by 
sample,  the  production  of  the  chattel  is  primarv 
evidence  and  no  oUier  evidence  can  be  given  till 
the  chattel  is  produced  in  court  for  the  inspection 
of  the  jury.  The  law  of  evidence  is  the  same  in 
criminal  and  in  civil  suits.  The  conviction  there- 
fore should  be  affirmed. 

Conviction  affirmed. 


AOLL8  COU&T. 

*i9pogt9d.  by  G.  WiLBT  Kzva  and  8.  H.  S.  Lofthousi,  Etqn., 

BaRister»«t-Law. 


Tuesday,  April  21, 1874 

AtTOKNSY-QeNE&AX  V,  COCKSBMOUTH  LoCAL  BOABO. 

Local  board — Sewage — Ont/aU  into  naiwral 
stream — Fouling  water — Nuisance — Local  Oo' 
vemment  Ad  Amendment  Act  1861  (24  4*  ^ 
Vict,  c.  61)  8,  4. 

Bill  and  information  filed  to  restrain  the  local  hoard 
of  health  of  a  town  from  using  an  outfall  drain 
without  their  district,  by  which  seioage  was  dis* 
charged  into  a  natural  stream,  until  such  sewage 
should  be  freed  from  all  excrementitious  or  other 
foul  or  noxious  matter,  such  as  might  affect  or 
deteriorate  the  purity  and  quality  of  the  water  in 
such  natural  stream,  or  occasion  a  nuisance  to 
the  inhalniants  of  the  district  represented  by  the 
plaintiffs: 

Bui  dismissed  with  costs,  there  being  no  evidence 
of  nuisance  to  the  plaintifs,  hit  injunction 
granted  on  the  information,  which  was  a  pro* 
eeeding  by  the  Attorney -Qeneral  to  enforce  the 
terms  of  a  public  Act  of  Parliament  aaainst  a 
TpMiie  body,  and  did  not  require  any  ewdence  of 
tnjury  to  support  it. 

This  was  an  information  and  bill  by  the  TVork- 
ington  Local  Board,  as  relators  and  plaintiffs, 
a«inst  the  Cockermouth  Local  Board,  to  restrain 
the  defendants  from  using  an  outfall  drain,  situate 
without  their  district  (by  which  the  sewage  matter 
was  discharged  into  the  River  Derwent),  until 
sach  sewage  should  be  freed  from  all  excrementi- 
tious or  other  foul  or  noxious  matter  such  as 
might  affect  or  deteriorate  the  purity  and  quality 
of  the  water  in  the  River  Derwent,  or  occasion  a 
nuisance  to  the  inhabitants  of  the  district  of 
Workington.  The  information  was  filed  to  enforce 
the  provisions  of  the  4th  section  of  the  Local 
GJovernment  Act  Amendment  Act  1861  (24  &  25 
Vict.  c.  61),  which  is  as  follows : 

Looal  boards  may  exercise  the  powers  given  by  the 
forty-fifth  eeotion  of  **  The  PabUo  Health  Aot  1848,"  also 
wit^mt  their  district  for  the  purpose  of  outfall  or  dis- 
tribotioii  of  sewage,  upon  making  dae  compensation,  to 
bo  settled  in  the  manner  provided  in  the  one  hundred 
and  fortor-fonrth  section  of  *'The  Public  Heath  Act  1848," 
provided  always,  that  nothing  herein  contained  shallgivo, 
or  be  construed  to  give,  power  to  any  looal  board,  to 
ooostmot,  or  use  any  outfall  drain  or  sewer  for  the 
parpose  of  conveying  sewage  or  filthy  water  into  any 
aataral  watercourse  or  stream,  until  such  sewage,  or 
filthy  or  refuse  water  be  freed  from  all  excrementitious  or 
oilier  fool  or  noxious  matter,  such  as  would  affect  or 
deteriorate  the  puxi^  and  quality  of  the  water  in  such 
or  wataroourse. 


The  Cockermouth  Local  Board  had,  in  pur- 
suance of  the  Act,  constructed  certain  sewage 
works  for  the  conveyance  of  the  sewage  of  the 
town,  with  an  outfall  into  the  River  Derwent,  at  a 
point  situate  without  their  district.  The  intake  of 
the  Workington  Waterworks  is  situate  on  the  Biver 
Derwent,  about  eight  and  a  half  miles  below  such 
outfall.  From  the  evidence  it  appeared  that  the 
defendants  did  discharge  sewage,  containing  foul 
and  noxious  matter  into  the  river,  but  that  no  trace 
of  sewage  matter  could  be  discovered  in  the  water 
in  the  nver  at,  and  for  some  distance  above,  the 
Workington  Waterworks. 

Southgate,  Q.C.,  Speed  and  Parkin,  for  the 
information,  contended  that  it  was  unnecessarv  to 
prove  a  nuisance  where  the  court  was  asked  to 
restrain  an  act  which  had  been  declared  by  the 
Legislature  to  be  illegal  {Attorney  •  Chneral  v. 
O^ord,  Worcester,  and  Wolverhampton  Railway 
Company,  2  W.  B.  330),  and  for  the  bill  argued 
that  there  was  sufficient  evidence  of  a  nuisance 
for  the  court  to  grant  an  injunction  in  respect  of 
the  private  injury. 

Fry,  Q.C.  and  Davey,  for  the  defendants,  con- 
tended that  the  section  in  the  Act  meant  nothing 
more  than  that  Local  Boards  should  not  be  allowed 
to  commit  a  nuisance,  and  as  the  injury  was  very 
trifling,  the  information  and  bill  ought  to  be 
dismissed  with  costs  (Attorney'Oeneral  v.  Qee, 
L.  Rep.  10  Eq.  131 ;  23  L.  T.  Rep.  N.  S.  209.) 

Sir  G.  JsssEL. — I  must  sav  that  I  think  the  Act 
of  Parliament  is  reasonably  plain.  One  must 
recollect  what  the  position  of  these  bodies  is. 
The  defendants  are  a  public  body  authorised  by 
Act  of  Parliament  to  construct  works  so  that  they 
shall  not  be  a  nuisance.  Originally  the^  could 
not  make  outfall  works  outside  their  district,  but 
now  the  Act  of  Parliament  says  they  may  go 
outside  their  district,  that  is  to  say,  they  may 
take  people's  lands,  and  do  what  certainly  is  very 
likelv  to  be  not  pleasant  to  the  inhabitants  of 
another  district  which  is  not  benefited  by  the 
works.  But  there  is  a  proviso,  "  that  nothing 
herein  contained  shall  give  or  be  construed  to  give 
power  to  any  local  board  to  construct,  or  use  any 
outfall  drain  or  sewer  for  the  purpose  of  conveying 
sewage,  or  filthy  wat«r,  into  any  natural  water 
course  or  stream,  until  such  sewage  ox  filthy  or 
refuse  water  be  freed  from  all  excrementitious  or 
other  foul  or  noxious  matter,  such  as  will  affect  or 
deteriorate  the  purity  and  quality  of  the  water  in 
such  stream  or  watercourse."  Now  I  do  not 
mean  to  say  that  clause  might  not  by  possibility 
have  been  better  drawn  or  expressed,  bat  I  think 
the  meaning  is  prett}  plain,  and  it  means  this — 
"  Tou  shall  not  send  your  sewage  water  into  a 
natural  stream,  until  you  have  made  it  wholesome 
water ;  until  you  have  got  rid  of  all  the  noxious 
matter  in  it.*'^  That  is  the  short  effect  of  the 
clause.  Well  now  if  that  is  the  meaning  of  the 
clause,  the  next  point  is,  what  water  is  to  be 
affected  ?  You  are  not  to  affect  or  deteriorate  the 
water  in  the  river.  Well,  what  water  ?  I  cannot 
accede  to  the  argument  of  the  defendants  that  you 
must  poison  the  whole  river ;  for  a  river  may  be 
hundreds  of  miles  long.  I  do  not  think  that  is 
the  meaning  of  it  at  all;  I  think  it  must  mean 
what  it  says,  namely,  the  water  in  the  river  where 
the  outftdl  is — if  you  at  that  point  pollute  the 
water,  you  shall  not  enjoy  the  privilege  given  to 
you  by  this  Act  of  ParUflim^iv^i  q^  \xi^V\\i%  wv  ^^^- 
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fall  outside  your  district — ^it  is  a  privilege,  and  it 
is  a  privilege  given  on  those  terms. 

Now  the  next  question  is  a  question  of  fact,  and 
there  really  is  no  contest  upon  it.  There  are  several 
witnesses  on  behalf  of  the  informant,  who  say  that 
at  various  times,  fifteen  times  in  all,  within  a 
comparatively  short  period,  within  about  a  year, 
they  have  gone  and  seen  the  sewage  fall  directly 
into  the  river,  without  passing  through  the  tanks 
at  all,  but  again  when  it  does  pass  through  the 
tanks,  no  witness  on  the  part  of  the  defendants 
will  say  the  water  is  pure.  One  witness  says  so 
with  certain  very  remarkable  qualifications,  and 
BO  does  the  defendant's  answer,  but  still  with 
the  same  sort  of  remarkable  qualification  such  as 
"  practically,"  or  some  word  of  that  kind,  or  some 

Sualification  or  other.  Nobody  says  it  does  not 
eteriorate  the  quality  of  the  water  at  that  place 
I  suppose  nobody  could  say  so ;  however,  nobodj 
does  say  so,  and  there  is  really  no  contest  about 
the  matter.  The  defendants,  for  instance,  in  the 
answer,  sa^  that  when  it  reaches  the  said  river,  it 
is  substantially  free  from  all  excrementitious  and 
other  foul  or  noxious  matter,  or  at  any  rate  has  no 
injurious  effect  whatever  on  the  river.  They  do 
not  say  it  is  free,  but  they  use  the  word  "  sub- 
stantially," or  the  words  "  at  any  rate,"  and  again 
they  say,  "  there  is  no  perceptible  deterioration  in 
the  punty  or  quality  of  the  water  600  yards  below 
the  point  where  the  said  outfall  sewer  empties  itself 
into  the  said  river."  There  again  admitting  that 
it  does  so  above  the  point ;  then  they  say  in  another 
place  "  it  is  comparatively  free  from  excremen* 
titious  matter  and  filth.'^  In  fact  they  cannot 
either  in  the  answer  or  in  the  evidence  put  it 
higher  than  that,  not  tibat  it  is  free  from  filtn,  but 
that  there  is  a  good  deal  taken  out  of  it,  and  I  have 
no  doubt  that  that  is  about  the  truth  of  the  matter, 
and  that  when  it  flows  from  the  tankd  a  good  deal 
of  solid  matter  is  taken  out  by  subsidence  or  other- 
wise, and  that  when  it  does  not  flow  through  the 
tanks  it  is  in  its  natural  state,  and  is  very  bad 
indeed.  In  that  state  of  the  case  I  am  of  opinion 
that  they  have  infringed  on  the  terms  of  the  Act 
of  Parliament,  and  that  if  they  take  the  privilege 
at  all  they  con  only  take  it  subiect  to  such  terms 
as  are  imposed  by  the  Act  of  rarliament.  Then 
this  is  an  information  by  the  Attorney-General  to 
enforce  the  terms  of  the  public  Act  or  Parliament 
against  a  |)ublic  body.  Now  if  I  understand  the 
law  upon  the  subject  it  is  not  necessary  for  the 
Attorney-General  to  show  any  injury  at  alL  It  is 
the  Legislature  that  is  of  opinion  that  certain  acts 
will  produce  injury.  The  case  I  have  already 
referred  to  of  the  Attomey-Oeneral  v.  The  Oxford, 
Worcester  and  Wolverhampton  Bailwa/y  {sy^.)  is 
a  case  in  point,  in  which  the  Attorney-General 
would  not  even  answer  the  affidavits  of  the 
defendants,  to  show  there  was  no  injury  caused  by 
the  proceedings  they  were  adopting.  The  Legis- 
lature is  of  opinion  that  it  is  desirable  to  preserve 
our  natural  streams  in  their  present  state,  so  far 
as  purity  is  concerned  at  least,  subject  of  course 
to  further  improvement ;  they  are  not  to  be  further 
injured,  and  it  therefore  has  said  that  you  shall 
not  injure  them  at  all.  The  court  must  assume 
that  the  injury — that  is  the  deterioration  of  the 
water — is  an  injury  which  is  not  prohibited  by  the 
Legislature  for  no  good  cause,  but  for  a  sensible 
reason.  Again,  if  1  look  at  the  evidence  in  the 
case  I  can  see  very  good  reasons  for  it.  We  had 
tAe  eridenoe  of  scientific  men  to  this  efiect,  that 


there  is  always  a  probability  of  danger  when 
injurious  matter  is  tmrown  into  the  stream,  because 
people  may  drink  of  that  stream,  and  if  any  epi- 
demic disease  is  prevalent  in  a  town  from  which 
the  sewage  matter  proceeds  that  disease  may  be 
oommunicated  to  the  inhabitants  of  another  town 
owin^  to  the  water.  Well  that  alone  would  be 
sufficient  iustification  for  the  Le|^lature,  if  it 
entertained  that  opinion,  in  inserting  this  enact- 
ment in  the  Act  ot  Parliament.  Now  that  being 
so,  I  think  I  am  bound  to  grant  an  injunction  in 
the  terms  I  have  mentioned  as  regards  the  infor- 
mation. The  bill  stands  upon  a  totally  different 
footing.  The  bill  is  a  bill  by  the  Local  Board  of 
Workmgtoii,  alleging  nuisance  committed  by  the 
defendants.  Now  I  must  say  I  cannot  find  any 
evidence  of  nuisance  caused  by  the  defendants' 
acts.  The  sewage  is  thrown  into  the  river  in 
comparatively  small  quantities,  at  a  distance  of 
eight  or  nine  miles  from  the  town  of  Workington. 
The  water  has  been  carefully  analysed  at  the 
intake  at  Workington,  and  you  cannot  discover  in 
it  any  trace  of  the  sewage.  That  is  to  say  from 
some  cause  or  other,  tl^t  which  was  polluted 
water  at  or  near  the  outfall,  has  ceasea  to  be 
polluted  water  by  the  time  it  arrives  at  Work- 
ington. At  least,  that  I  take  to  be  the  effect  of 
the  evidence,  and  if  the  plaintiff  board  can  onl^ 
sue  on  the  ground  of  nuisance,  and  they  cannot 
prove  nuisance,  it  follows  that  their  bill  must  be 
dismissed,  which  is  the  order  I  am  about  to  make. 
The  only  Question  is  one  of  costs.  They  are  both 
public  booies;  and  I  cannot  see  why  I  should 
make  the  Gockermouth  people  pay  costs  incurred 
wrongly  by  the  Workington  people  or  vice  verecu 
1  think  the  right  course  thererore  is  to  dismiss 
the  bill  with  costs,  and  to  grant  the  injunction  on 
the  information  also  with  costs,  letting  the  taxing 
master  set-off  one  against  the  other,  a  course 
which  in  these  cases  has  the  effect  of  giving  the 
bulk  of  the  costs  really  to  the  person  who  obtains 
the  decree.  The  defendants  wiU  be  restrained  by 
injunction  from  conveying  sewage  or  filthy  wat^ 
by  means  of  their  outfall  drain  or  sewer  out  of 
their  district,  until  such  sewage  or  filthy  water 
shall  have  been  freed  from  all  excrementitious,  or 
other  foul  or  noxious  matter,  such  as  may  affect 
or  deteriorate  the  purity  and  quality  of  the  water 
in  the  Biver  Derwent. 

Solicitors  :  Wood  and  Tinkler,  Bischoff,  Bompas 
and  Bischoff, 


V.C.  BACOV'8   COUBT. 

Reported  by  the  Hon.  Bobxbt  Butlsb  and  F.  Gouu>, 
Eaq.,  Barritten-at*lAw. 


Wednesday,  June  3, 1874. 

Matob,  Ac,  of  Halifax  1;.'  The  Local  Board  of 

Soothill  Upper. 

Private  Act — Obligation  to  seU  waier  to  a  toumship 
— Sale  by  the  township  of  water  sompulsorikf  oe* 
quired — Demurrer, 

A  corporation  obtained  parlia/mentary  power  to 
collect  all  the  water  from  the  gathering  grwmdi 
of  a  district,  but  were  bou/na  to  suppVu  to  ike 
tovmship  of  T.  not  less  than  25,000  gcUtons^w 
more  than  75,000  aaUons  of  water  per  day,  ai  tks 
price  of  6d,  per  1000  gdUons,  and  the  amowU  to 
be  supplied  between  the  maaimum  and  miiMfiMMi 
limits  was  to  be  at  the  option  of  (he  purchaser : 

Held,  on  demurrer,  that  the  township  of  T.  mi^ 
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T.C.  B.]  Matob,  Ac.,  of  Halitax  v.  Tbb  Local  Boaed  of  Soothill  TJffbo.  [V.C.  B. 


OM^oru  Ike  supply  of  more  than  25,000  gaUmu  f» 

daiy  for  the  pwrpota  of  tdliag  pari  of  it  of  ajirofii 

to  a  nrnghhouriiig  townthip. 
DsitDiuK.  Bj  the  Halifu  Corporation  Water- 
woiks  and  Improvement  Act  1868,  the  plaiatifTs 
BODght  power  to  make  and  maintain  ceiWn  reaer- 
Toira  and  other  waterworkB,  and  to  appropriate  for 
the  parpoae  thereof  all  rivers,  springs,  streams, 
and  waters  found  in  or  nnder  certain  lands  forming 
part  of  the  Savile  estate,  of  which  the  defendant, 
Henry  Savile,  wae  the  tenant  for  life.  The  plain- 
tiSa  did  not,  bj  their  application  to  Parliament, 
propoM  to  make  anj  provision  for  the  supply  of 
w»terto  the  townahipa  ol  Mirfield,  Soothill  Upper, 
andTbomhill,  which  were  aW  part  of  the  Savile 
eatate,  bat  situate  beyond  the  ordinary  water 
Bopply  limits  of  the  oorporation. 

Under  these  circumstances  the  defendant  Uavile 
opposed  the  patssage  of  the  plaintifFs'  Bill,  but  the 
nltimata  result  was,  that  his  opposition  was  with- 
drawn to  that  Bill,  and  a  claase  was  inserted  in  the 
HaUfax  Water  and  Gas  Extension  Act  1870,  which 
so  far  as  material  was  as  follows : 

11.  Witb  ra^eot  to  d  aupplf  of  water  to  ths  Mtatas  of 
Haary  Skvila,  E«q.,  in  tha  townshipi  ot  Uirfleld,  Thorn. 
hiU,  ud  SooUiilLiD  thii  leetion  leiorred  to  aa  the  threa 
towoalupa,  the   foUoniiiK  proviaiona  aball  have  affect, 

LSnb-Mot.  S  provided  that  the  defandant  Savila  ahonld 
five  BotiM  to  the  oorporation  of  hia  deaire  that  a  aapplj 
of  water  ahoold  b*  giv«o  under  thia  aeation.] 

(6)  When  a  meter  has  bean  Bxad  aad  a  main  and  other 

aplianoaa  have  been  laid  is  oonneotion  UMreirith  into 
)  three  townahipa,  or  an;  of  them,  either  by  the  ooi- 
poiatioD  or  otherwiw,  tha  oorporation  shall  oommenot 
and  (imleaa  prevented  by  froat,  or  aooident,  or  other 
raaeopable  caaae)  ihall  thaDoeforth  for  aver  aontinne 
aooh  aopply  ot  wata  aa  hereinafter  mentioned  (that  is  to 
M^r),  tha  ocnporatian  ahall  be  boand  to  deliver  into  the 
mater,  and  the  parohaser  to  take  qnautitiea  of  water,  not 
laaa  or  OKire  than  the  following,  namely : 

(A)  Until  the  oarporatlon  oommeooe  taking  water 
mm  any  raaervoir  anthoriiHl  fay  the  Ant  of  Parliament 
^18e8,notlalathan25,000(^oiu,  or  more  than  75,000 

(7)  Within  the  minimpm  and  the  maiimnm  Umita  ■  .  .' 
the  actual  daily  qnauU^  to  be  anppUed  aball  be  at  the 
option  of  the  pnrahaaer,  to  be  eiarciaed  by  notioe  in 

(B)  Tha  priee  el  water  aopplied  nnder  thia  aeation 
doll  be  &1.  par  1000  giiiaiu  passed  throagh  the  meter 
(eaalnaiTe  ol  intersat  ud  eipenaes  aa  aforesaid). 

An  agreement  was  on  the  3rd  JtiIj  1871,  entered 
into  between  the  plaintiffs  of  the  first  part,  the 
defendant  Savile  of  the  second  part,  the  defendants 
tha  Local  Board  of  Soothill  Upper  of  the  third 
put,  and  the  Looal  Board  of  Thomhill  of  tho 
fonrth  part,  whereby  it  waa  agreed,  inter  alia,  as 
fbllows: 

Claaae  8.  The  eaid  looal  boards  aball  .  .  .  have  the 
naa  of  oil  the  water  to  be  anpplied  bv  the  Corporation  of 
TTmKfcT  nnder  tbe  aaid  reeited  A.ota  In  the  proportioua 
foOowiDB,  namely  i~Three-flfth  porta  of  anoh  water 
•baU  be  Md  and  taken  by  the  said  Local  Board  of  Sixit- 
bill  Dpper,  and  the  remaining  two-flfth  part*  of  inoh 
water  shall  be  had  and  taken  by  the  aaid  Looal  Board  ot 
^horahilL 

The  biU  was  filed  on  the  20th  May  1874,  by  the 
ootporation,  againsc  the  Looal  Board  of  Soothill 
Upper  and  Savile,  stating  that  tbe  defendants,  tbe 
local  boaid,  had  entered  into  an  agreement  with 
the  Looal  Board  for  the  District  of  Horbury  (ivhich 
wM  a  diatriot  not  lying  within  the  three  townsbipe 
ol  Mirfield,  Thornbil^  and  Soothill,  or  any  of 
tbom),  to  >apply  them  with  a  large  qoantity  of  the 
water  whioh  the  plaintiila  were  bound  to  supply  to 
tha  dofendaat  local  board,  under  tbe  agreement  ot 


the  3rd  July  1871  and  seot.  11  of  the  Act,  and 
such  water  .vaa  to  bo  sold  to  the  Horbnry  Local 
Board  at  the  price  of  lid.  per  1000  gallons,  thos 
giving  to  the  defendant  local  board  a  profit  of  hd. 
per  IMO  gallons. 

The  bill  stated  that  the  reaalt  of  the  working  of 
tha  Local  Acts  had  proved  that  the  price  of  6d 
per  thousand  gallons,  being  the  price  at  which  the 

C' stiffs  were  bound  to  supply  water  to  the  defen- 
ts,  was  not  remunerative,  and  that  in  fact  they 
could  not  supply  it  except  at  a  pecaniary  losa ; 
that  a,  water  supply  of  45,000  gallons  a  day  (being 
three-HFths  of  the  maximum  qoantity  of  75,000 
which  the  plaintiffs  could  be  oalled  upon  to  anpply 
under  the  11th  section  of  the  Act,  and  to  whioh 
three-fifths  the  defendant  local  board  cbimed  to 
be  entitled  under  the  agreement  of  the  3rd  Jnly 
1871),  was  in  ezceaa  of  the  requirements  of  the 
defendant  local  board. 

The  plaintiffs  charged  that  the  defendant  local 
board  were  not  entitled  to  coll  upon  them  to  supply 
them  with  any  water  in  eicees  of  the  legitimate 
wants  and  requirements  of  their  own  district  of 
Soothill  Upper,  and  that  having  regard  to  the 
origin  and  nature  of  the  arrangement  made  with 
the  defendant  Savile,  and  the  terms  of  the  11th 
section  of  the  Act,  it  was  inequitable,  and  contrary 
to  the  intent  and  meaning  of  the  parties  and  of 
the  said  section,  that  they  should  be  called  npon  to 
supply  water  to  the  defendant  local  board  at  a 
pecuniary  loss  to  themselves. 

The  bill  prayed  a  declaration  that,  according  to 
the  construction  of  tbe  several  Acts  and  instru- 
ments, and  the  intent  and  meaning  of  the  parties, 
the  plaintiffs  could  not  be  requir^  to  sup{jy  the 
defendant  local  board  with  water  for  the  purpose 
of  enabling  them  to  resell  it  to  any  person  or  local 
authority  not  within  any  of  tbe  three  townships, 
but  only  with  such  water  as  being  within  the 
maximum  and  minimom  limits  defined  by  the  11th 
section  of  the  Act  of  1870,  should  be  needed  for 
legitimate  consumption  within  the  township  of 
Soothill  Upper,  and  for  on  injunction  against  the 
defendant  local  board,  reatroming  them  from  re- 
quiring such  supply. 
The  defendant  local  board  demurred. 
Jackaon,  Q.G.  and  Inee,  for  the  demnrrer. — 
There  is  no  word  in  the  Act  snggeating  any  limi- 
tation aa  to  the  purposes  for  which  the  water  is  to 
be  used,  and  the  purchasers  are  bound  to  take  a 
certain  quantity,  whether  they  reqaire  it  or  not. 
Clause  8  of  the  agreement  of  the  3rd  July  1871, 
provides  that  the  local  board  "  shall  have  the  nse 
of  all  the  water  to  be  SQpplied  by  the  corporation," 
which  is  equivalent  to  giving  them  the  nbaolute 
property  in  the  vrater. 

Kay,  Q.C.  and  W.  Barber,  for  the  bill.— The 
only  objeut  of  the  Act  is  to  enable  tbe  defendant 
Savile  and  other  persons,  vrithin  the  several  town- 
ships, to  take  a  portion  of  the  water  collected  by 
the  plaintiffs.  The  Horbury  district,  to  which  the 
water  is  now  being  sold  at  a  profit  by  the  defen- 
dant local  board,  is  not  within  those  districts. 
Having  the  "  nse  of  the  water  "  cannot  mean  sell- 
ing it  to  Other  persons,  A  railway  company  is  not 
allowed  to  exercise  its  powers  of  compulsory  pur- 
chase in  order  to  sell  the  land  so  acquired.    They 

IToikI  v.  fpranaml  LmlhnhtaA  Rotlwau  Conwany, 

8  C.  B,,N.  S.,  731  i 
Yala  V.  C(Klwin«ath,  Ite.,   Battioon    ConwDomH,^ 

W.ILIOIS; 
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Q.B.J 


Beg.  v.  Sanstobj). 


[Q.B. 


Wehh  y.  Manchester  and  Leeds  RaiUcay  Company ,  4 

My.  &  Cr.  116 ; 
Flwcer  y.  London  and  Brighton  RaUtoay  Company, 

12  L.  T.  Eep.  N.  S.  10 ;  2  Dr.  ft  Sm.  890. 

Jackson  t  Q.C.  was  not  called  upon  to  reply. 

The  Vice-ChancelIiOR  said  that  the  provisions 
of  the  Act  were  partly  heneficial  to  the  corpora- 
tion, and  in  part  onerous.  The  corporation  were 
bound  to  deliver  a  certain  quantity  of  water*  and 
the  purchasers  were  bound  to  take  a  certain 
quantity.  It  was  said  that  the  defendants  were 
about  to  make  an  unfair  use  of  the  water,  but  there 
was  nothing  in  the  Act  to  restrict  them  from  sell- 
ing that  which  they  were  compelled  to  buy  and 
did  not  want.  What  was  to  become  of  it  other- 
wise? Must  they  waste  it?  It  had  been  said 
that  this  was  like  the  case  of  a  railway  company 
puttins  into  force  its  compulsory  powers  of  pur- 
chase m  order  to  sell  the  land  acquired ;  but  had 
it  ever  been  held  that  a  railway  company,  having 
occasion  to  use  a  part  of  a  property,  and  beinff 
compelled  to  buy  the  whole,  could  not  sell  so  much 
as  it  did  not  require  P  There  was  no  equity  on 
the  plaintiffs*  pcut  to  call  for  the  interference  di  the 
court,  and  the  demurrer  must  be  allowed. 

Plaintiffs'  solicitors,  WiUiamson,  HiO,  and  Co. 

Defendants'  solicitors,    Edwards,   Taylor,   and 
Jaques,  for  Scholefidd  and  Taylor,  Batley. 


GOUBT  OF  QTTEEH'S  BEHCK« 

Reported  by  J.  Shoktt  and  M.  W.  McKsllax,  Eaqrs., 

Barristers-at-lAw. 

Saturday,  June  6,  1874. 

Beg.  v.  Sandfobd. 

Justices*  jurisdiction  —  Small    tithes  —  Custom  — 
Claim  of  riaht—Mere  assertion  of  defendants 
attorney— 7  ^  8  WiU.  3,  c.  6. 
Defendant,  a  householder,  was  summoned  before 
justices  under  7^8  WilL  3,  c.  6,  for  non^pay* 
ment  to  the  rector  of  the  parish  of  dominicals,  a 
tax  in  lieu  of  tithes  in  respect  of  dwellings  erected 
on  land  formerly  subject  to  tithes.    Evidence  of 
custoin  in  the  parish  to  pay  these  domiyiicals  was 
adduced  before  the  justices,  and  the  attorney  who 
appeared  for  the  defendant  objected  in  writing 
"  to  the  jurisdiction  of  tlie  magistrates,  on  the 
ground  that  the  defendant  had  a  bond  fide  objec* 
tion  to  the  validity  of  the  payment^  wnich  being 
due  by  custom  they  coidd  not  try"      The  justices 
stated  that  they  thought  the  custom  was  established, 
and  made  an  order  on  defendant  for  payment  of 
the  daim  with  costs. 
Held,  upon   certiorari  to  qiMsh  this  order,  that, 
although  a  claim  of  right  may  oust  the  jurisdic' 
tion  of  justices  und&r  this    statute,   this  mere 
assertion  by  the  attorney  did  not  sufficently  estab- 
lish a  bona  fide  objection  on  the  defendants  part, 
A  RULE  nisi  had  been   obtained    by    defendant 
calliuff    upon    the   prosecutor,    the    Bev.    J.  B. 
Strother,  Bector  of  St.  Mary  Steps,  Exeter,  to 
show  cause  why  an  order  of  two  justices  of  the 
City  of  Exeter  ordering  the  defendant  to  pay  to 
the  prosecutor  the  sum  of  9s.  4d.  as  the  value  of 
certain  offerings,  oblations,  and  obventions  in  the 
said  order  mentioned,  and  also  the  sum  of  7s.  6d. 
for  the  costs  and  charges  of  the  prosecutor,  should 
not  be  quashed. 

It  appeared  from  the  affidavits  of  the  defen- 
dant, and  his  attorney  who  represented  him  before 
Hie  justices,  that   the  offenngs  for   which   the 


defendant  was  summoned  were  generaUy  known 
in  Exeter  as  "  Dominicals,"  and  were  aUMred  to 
be  due  by  custom  to  the  rector  from  the  nouBe- 
holders  in  each  parish  of  that  city.  They  were 
payments  in  the  nature  of  or  in  lieu  of  tithes  in 
respect  of  dwellingn  erected  on  land  which  had 
formerly  been  subject  to  tithe. 

The  evidence  of  the  custom  adduced  before  the 
justices  on  behalf  of  the  rector  was  proof  bv  the 
collector  that  such  payments  had  been  made  for 
twenty  years,  and  that  defendant  himself  had  on 
previous  occasions  paid  the  claims  made  upon 
him. 

Defendant's  attorney  stated  in  his  affidavit  thai 
at  the  end  of  the  complainant's  case,  "  I,  on  behalf 
of  the  said  Henry  Sandford,  submitted  to  the 
justices  that  the  claim  of  the  complainant  to  such 
moneys  or  payments  was  professedly  based 
entirely  on  custom,  that  the  said  Henry  Sandford 
objected  to  the  right  and  title  of  the  complainant 
to  any  such  moneys  or  pa3rments,  and  denied  the 
existence  or  legality  of  any  such  custom,  aad 
further  submitted  that  the  said  justices  had  no 
jurisdiction  to  try  the  right  of  the  complainant  to 
such  moneys  or  payments  or  the  validity  of  such 
alleged  custom,  and  I  cited  the  case  of  BegtV. 
Kidd  (Law  Journal  Notes  of  Cases  for  1866,  p.  81) ; 
and  I  also  submitted  that,  supposing  the  justices 
had  jurisdiction  to  try  a  c^uestion  of  custom,  the 
evidence  produced  was  qmte  insufficient  to  sup- 
port sucn  a  custom  as  alleged,  but  on  the 
ground  of  want  of  jurisdiction  in  the  justices  I 
declined  to  go  any  further  into  the  case.  The 
attorney  for  the  complainant  then  contended 
that  the  payment  claimed  was  in  the  nature  of 
small  tithes ;  that  the  justices  had  jurisdiction  to 
abjudicate  on  the  matter  by  virtue  of  tho  statute 
7&  8  Will.  3,  c.  6 ;  and  that  as  to  the  custom,  the 
defendant  had  admitted  its  existence  by  part  pay- 
ment :  and  I,  on  behalf  of  the  said  Henry  Sandtora, 
contended  to  the  contrary  of  each  of  these,  and 
again  objected  to  the  jurisdiction  of  the  justices  to 
try  and  such  idleged  custom.  The  said  jostioes 
consulted  together,  and  the  chairman,  the  said 
John  Trehane,  Esq.,  then  stated  that  they  should 
adjudicate  that  they  thought  the  custom  was  esta- 
blished, and  that  an  order  would  be  made  on 
defendant  to  pay  the  money  with  costs.  I  then 
handed  into  the  said  justices  a  note  in  writing,  of 
which  the  following  is  a  true  copy : 

Henry  Sandford. 
A  oomplaint  having  been  heard  before  the  jnsticet  for 
he  City  of  Exeter  against  Henry  Sandford,  who  was 
nmmoned   for   payment   of    offerings  and    oblatioah 
amounting  to  9s.  id.,  dne  to  the  Key.  James  Baztw 
Strother,  as  rector  of  the  parish  of  St.  Ifazy    Stepiu 
Exeter,  Mr.  J.  W.  Petherick  appeared  as  attoniey,  aad 
objeoted  to  the  jorisdiotion  of  the  magistrates  on  the 
ground  that  he  had  a  bona  fide  objection  to  the  validil^ 
of  the  payment  whioh,  being  due  by  oostom,  they  ooiild 
not  try.  John  W.  Pxthxbici:. 

Dated  28th  May  1873. 

The  defendant,  in  his  affidavit,  admitted  he  was 
a  resident  householder  in  the  said  parish,  and  had 
made  some  partial  payments  of  claims  for  Domini* 
cals;  but  he  said,  '*I  made  suoh  payments  in 
entire  ignorance  as  to  the  legality  or  otherwise  of 
the  claims  then  made  by  the  rector's  ooUector.  I 
am  now  advised  that  the  daim  cannot  be  sapporied 
at  law,  and  I  deny  and  intend  to  dispute  the  right 
of  the  rector  to  recover  from  me  any  snoh  psj^ 
ment  as  that  now  claimed  by  him." 

The  Bector,  the  Collector  of  DominioaJs,  ftud  the 
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Clerk  to  the  Jastices,  made  affidavits  of  cause 
against  the  rule,  in  which  they  described  the 
aSeeed  custom  and  the  evidence  of  its  existence. 

The  attorney  who  appeared  before  the  jifetices 
on  behalf  of    the  rector,   thus  described  in  his 
affidavit  what  took  place  at  the  hearing  of  the 
summons :  '*  In  opening  the  comploinaut's  case  I 
spoke  in  apology  of  the  course  adtop'^ed  by  him  in 
seeking  professional  assistance,  which  after  the 
numberless    cases   in    which    in  past  years  the 
justices  had  granted  summonses  against  persons 
tor  nonpayment  of  dominicals,  and  had  heard  and 
adjudicated  upon  such  summonses  must  seem  to  the 
Bench  to  be  very  unnecessary,  and  I  explained  that, 
in  consequence  of  what  had  then  lately  appeared 
from  time  to  time  in  one  of  the  newspapers  pub- 
lished in  the  city  in  reference  to  this  particular 
case  and  the  oomplainant*s  conduct  in  regard  to  it, 
he  (the  complainant)  had  thought  it  desirable  to 
be  represented  by  an  attomev  on  the  hearing,  in 
order  that  the  rcwd  facts  of  the  case  might  be  the 
better  elicited  for  the  infoimation  of  the  justices, 
and  through  them  of  the  public ;  that  he  had  no 
desire  to  act  harshlv;   that  as  trustee  of  future 
rectors  of  the  parish  he  was  bound  to  maintain  this 
claim.     I  then  stated  that  the  payment  of  4«.  %d.  a 
year  claimed  by  the  complainant  as  such  rector,  and 
which  was  described  in  the  summons  by  the  terms 
'  offerings,  oblations,  and  obventions,'  were  more 
commonly  called  and  known  in  Exeter  by  the  term 
dominicals,  which  dominicals,    as  I  understood, 
were  payments  in  the  nature  of  tithes,  in  respect 
of  houses  built  upon  land  originally  subject  to 
tithe,  which  view  was  supported  by  the  fact  that 
iu  some  of  the  parishes  in  the  city  both  tithes  and 
dominicals  were  payable,  but  in  no  instance  that  I 
was  aware  of  was  the  same  property  subject  to 
both.    That  the  payment  of  such  dominicals  was 
claimed  by  custom  which  was  not  peculiar  to  the 
complainant's  parish,  but  was  general  throughout 
the  city,  and  I  reminded  the  justices  that  it  was 
something  more  than  mere  custom,  for  it  was  a 
custom  aSSrmed  by  a  verdict  in  an  action  tried  at 
the  assizes  held  in  that  Guildhall  upwards  of  350 
j^ars  a^,  and  I  cited  the  case  in  the  year  151 5,  men- 
tioned m  Izacke*s  Memorials  of  Exeter,  edition  of 
the  year  1724,  p.  108,  of  which  case  I  found  that  the 
said  justices  and  their  clerk  were  already  well 
aware,  for  the  clerk  immediately  produced  a  copy 
of  the  book,  and  pointed  out  the  passage  referring 
to  that  case.    And  I  called  as  witnesses  in  support 
of  the  summons  the  complainant  himself,  and  his 
collector,  Mr.  Henry  Pitts  Taylor,  the  former  of 
whom  spoke  to  the  facts  of  the  case,  and  the  latter 
epoke  to  the  custom  for  twenty  years  past  and 
upwards.    In  cross-examination,  the  said  H.  P.  Tay- 
lor stated  to  the  effect  that  although  in  former  years 
the  defendant  had  only  made  a  few  small  payments 
on  account  of  the  dominicals  due  from  him,  no 
steps  had  been  taken  for  the  recoverv  of  the  ba- 
lances,   as    the  rector  bad  deemed  him   unable 
through  poverty  to  pay  more  than  he  had  done, 
but  that  he  beheved  the  defendant's  circumstances 
were  now  altered,  and  that  at  the  present  time 
he  was  in  a  position  to  pay  the  amount.    The 
defendant's  attorney  then  stated  that  his  client 
disputed  the  complainant's  right  to  tho  said  pay- 
ment, and  denied  the  legality  or  validity  of  the 
said  custom ;  and  he  claimed  that  the  consequence 
of  such  his  dispute  and  denial  was  to  deprive  the 
said  jostioes  of  jurisdiction  to  hear  and  adjudicate 
upon  the  said  complaint,  and  he  cited  the  case 


of  Beg»  V.  Kidd  (as  mentioned  in  his  said  affi- 
davit) in  support  of  his  contention.  In  reply, 
I  referred  again  to  the  verdict  given  in  the  year 
1515,  and  argued  that  the  custom  was  too  well 
established  and  too  well  known  to  be  disputed, 
and  I  referred  to  the  fact  of  the  repeated  con- 
victions by  that  Bench  of  defaulters  upon  complaint 
of  non-payment  of  dominicals,  and  urged  that  thiR 
case  dincred  from  that  of  Beg  v.  Kidd,  and  that 
the  defendant's  attorney  had  shown  no  ground  for 
depriving  the  justices  of  the  jurisdiction  con- 
ferred on  them  by  the  Act.  7  &  8  Will.  3,  c.  H 
(before  referred  to),  which  Act  I  produced  and 
quoted,  and  lastly  I  drew  attention  to  the  fact 
that  the  defendant  had  admitted  the  claim  by 
making  payments  on  account.  The  said  justices, 
after  a  brief  consultation,  stated  that  the  cus- 
tom was  well  known  and  established  in  Exeter, 
and  that  they  held  that  they  had  jurisdic- 
tion, and  that  an  order  would  accordingly  be 
made  upon  the  said  Henry  Sandford  for  payment 
of  the  amount  claimed  and  the  expenses:  the 
chairman,  the  said  John  Trehane,  remarking  to 
the  effect  that  there  was  no  doubt  of  the  custom. 
He  had  himself  been  summoned  many  years  ago 
for  dominicals,  to  the  payment  of  which  he  ob- 
jected, but  he  had  been  obliged  to  pay  them." 

Lopes,  Q.C.  and  Sydney  Hastings  showed  cause 
against  the  rule  for  certiorari. — The  statute  7  A  8 
Will.  3,  o.  6,  which  is  made  permanent  and 
extended  by  10  &  11  Will.  3,  c.  15,  and  3  &  4  Anne, 
c.  18,  provides  "  for  the  more  easy  and  effectual 
recovery  of  small  tithes  and  the  value  of  them, 
where  the  same  shall  be  unduly  subtracted  and 
detained,  where  the  same  do  not  amount  to  above 
the  yearly  value  of  40«.  from  any  one  person ; " 
and  enacts,  sect.  1,  "  That  all  and  every  person 
and  persons  shall  henceforth  well  and  truly  R«t 
out  and  pay  all  and  singular  the  tithes  commonly 
called  small  tithes,  and  compositions  and  agree- 
ments for  the  same,  with  all  offerings,  oblations, 
and  obventions,  to  the  several  rectors,  vicars,  and 
other  persons  to  whom  they  are  or  shall  be  due  in 
their  several  parishes  within  this  kingdom  of 
England,  dominion  of  Wales,  and  town  of  Berwick- 
upon-Tweed,  according  to  the  rights,  customs,  and 
prescriptions  commonly  used  within  the  said 
parishes  respectively,  and  if  any  person  or  persons 
shall  hereafter  substract  or  witnaraw  or  any  ways 
fail  in  the  true  payment  of  such  small  tithes, 
offerings,  oblations,  obventions,  or  compositions  as 
aforesaid,  by  the  space  of  twenty -one  days  at  most 
afler  demand  thereof,  then  it  shall  and  may  bo 
lawful  for  the  person  or  persons  to  whom  the  same 
shall  be  due  to  make  his  or  their  complain^,  in 
writing  unto  two  or  more  of  His  Majesty's  justice-^ 
of  the  peace  within  that  county,  riding,  city,  town 
corporate,  place,  or  division  where  the  same  shall 
grow  due,  neither  of  which  justices  of  the  peace 
IS  to  be  patron  of  the  church  or  chapel  whence 
the  said  tithes  do  or  shall  arise,  nor  any  ways 
interested  in  such  tithes,  offerings,  oblations, 
obventions  or  compositions  aforesaid."  By  sect. 
2  it  is  "  further  enacted  by  the  authority 
aforesaid,  that  if  hereafter  any  suit  or  complaint 
shall  be  brought  to  two  or  more  justices  of  the 
peace  as  aforesaid,  concerning  small  tithes,  offerings, 
oblations,  obventions,  or  compositions  as  afore- 
said, the  said  justices  are  hereoy  authorised  and 
required  to  summon  in  writing  under  their  hands 
ana  seals,  by  reasonable  warning,  every  «,\l!cVi\^'t'&c^^\ 
or  persons  agaVnsl  TR\iom  wx'^'  ^iwit^N^wsaX*  ^ca^  \«i 
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made  as  aforesaid,  and  afler  his  or  their  appearance, 
or  upon  default  of  their  appearance,  the  said  warn- 
ing or  summons  being  proved  before  them  upon 
oath,  the  said  justices  of  peace,  or  any  two  or  more 
of  them,  shall  proceed  to  hear  and  determine  the 
said  complaint,  and  upon  the  proofs,  evidences, 
and  testimonies  produced  before  them,  shall  in 
writing  under  their  hands  and  seals  adjudge  the 
case,  and  give  such  reasonable  allowance  and  com- 
pensation ibr  such  tithes,  oblations,  and  composi- 
tions so  substracted  or  withheld  as  they  shall 
judge  to  be  just  and  reasonable,  and  also 
such  costs  and  charges  not  exceeding  10«.,  as 
upon  the  merits  of  the  cause  shall  appear  just." 
By  sect.  3,  on  i*efusal  to  pay  in  ten  days  after 
notice,  constables  may  distrain.  By  sect.  6,  the 
complaint  is  to  be  made  within  two  years.  By 
sect.  7,  persons  aggrieved  may  appeal  to  the 
quarter  sescrtons.  And  by  sect.  8,  there  is  a  parti- 
cular provision  for  cases  of  tithe,  which  is  suffi- 
cient of  itself  to  show  that  this  rule  should  be 
discharged :  "  Where  any  person  or  persons  com- 
plained of  for  snbstracting  or  withholding  any 
small  tithes  or  other  duties  aforesaid  shall  before 
the  justices  of  the  peace  to  whom  such  complaint 
is  made,  insist  upon  any  prescription,  composi- 
tion, or  tnodtu  dedmandt,  ag^reement  or  tithe 
whereby  he,  or  she,  is  or  ought  to  be  freed  from 
payment  of  the  said  tithes  or  other  dues  in  ques- 
tion, and  deliver  the  same  in  writing  to  the  said 
justices  of  the  peace,  subscribed  by  him  or  her, 
and  shall  then  give  to  the  party  complaining 
reasonable  and  sufficient  security  to  the  satisfac- 
tion of  the  said  justices,  to  pay  all  such  costs 
and  damages  as  upon  a  trial  at  law  to  be  had  for 
that  purpose  in  any  of  His  Majesty's  courts, 
having  cognisance  of  that  matter,  shall  be  given 
against  him,  her,  or  them,  in  case  the  said  pre- 
scription, composition,  or  modus  deeimandi,  snail 
not  upon  the  said  trial  be  allowed ;  and  in  that 
case  the  said  iustices  of  the  peace  shall  forbear  to 
give  any  iudgment  in  the  matter,  and  that  then 
and  in  such  case  the  person  or  persons  so  com- 
]ilaining  shall  and  may  be  at  liberty  to  prosecute 
puch  person  or  persons  for  their  said  substraction  in 
any  other  court  or  courts  whatsoever  where  he,  she, 
or  they  might  have  sued  before  the  making  of  this  Act, 
anything  in  this  Act  to  the  contrary  notwithstand- 
.  ing."  It  is  not  suj^gested  that  any  application  was 
made  to  the  justices  under  the  8th  section,  nor 
were  the  proceedings  there  required  taken  by  the 
defendant.  Even,  therefore,  if  the  general  rule 
as  to  the  ousting  of  jurisdiction  in  cases  of  tithe 
applied  to  such  facts  as  these  under  another 
statute,  it  could  not  appl^  here  except  under  the 
provisions  of  this  section.  The  complainant's 
main  objection,  however,  is  that  the  general  mle 
requires  a  bond  fide  assertij^  of  right,  and  intention 
to  prosecute  tnat  right  m  another  court;  here 
there  was  but  a  mere  denial  by  the  defendant's 
attorney  of  the  existence  of  the  custom.  The  case 
of  Beg,  V.  Kidd  (16  L.  T.  Rep.  203),  cited  before 
the  justices,  is  not  in  point ;  but  this  matter  should 
be  governed  rather  by  Bex  v.  Wrottesley  (1  B.  & 
Ad.  648),  which  was  a  decision  under  53  G^eo.  3,  a 
127,  s.  7,  that  a  mere  statement  to  the  justices  by 
the  party  complained  of  for  non-payment  of  a 
church-rate,  that  he  disputes  the  rate,  and  that  he 
has  entered  a  caveat  in'  the  Ecclesiastical  Court 
against  ite  bein^  allowed,  does  not  deprive  the 
justices  of  jurisdiction.  They  must  still  hear  and 
examine,  to  aacerUun  whether  the  rate  is  hcmd 


I  fide  disputed.  The  case  of  Bex  v.  The  Chapelwarden$ 
of  Milnrow  (5  M.  &  S.  248),  is  there  cited* 
in  which  Lord  Ellenborough  observes,  **  Pier- 
haps  if  a  person  was  merely  to  ssy  before 
the  justices  that  he  disputed  the  rate,  it 
would  not  be  sufficient,  inasmuch  as  be  ooght 
to  show  something  to  manifest  that  he  disputed  it 
bond  fide,"  Again,  there  is  nothing  here  to  show 
that  the  justices  had  no  reasonable  ground  for 
disbelieving  the  bona  fides  of  the  objection,  which 
was  required  for  the  quashing  of  the  order  in 
Beg,  T.  Nunneley  (E.  B.  &  E.  842).  Any  statute 
of  this  kind,  giving  a  summary  recovery  for  rates* 
might  be  evaded,  if  an  attorney  could  oust  the 
justices'  jurisdiction  by  merely  denying  the  eastern. 
The  following  cases  show  that  there  must  be  some 
ground  for  the  objection,  besides  the  laere  aaaw 
tion  of  the  defendant  or  his  attorney : 
Beg,  T.  Blaekhum,  32  L.  J.  41,  H.  C. ; 
Beg.  V,  HuntswortK,  33  L.  J.  131,  M.  C 

Fields  Q.C.  and  Grantham,  supported  the  rule. 
— The  three  propositions  upon  which  the  defen- 
dant relies  are — first,  that  upon  general  principles 
the  jurisdiction  of  justices  is  ousted  bv  a  claim  of 
right ;  secondly,  that  in  order  to  avoid  the  appli- 
cation of  this  general  principle  the  justices  must 
specifically  find  mala  fides  in  the  defendant's  claim 
of  right ;  and  thirdly,  that  in  this  case  the  justices 
have  not  so  found.  In  Beg,  v.  Pedler  (12  L.  T. 
Rep.  N.  S.  17),  Cockbum,  C.J.,  laid  down  the  rule 
on  this  subject  as  follows :  "  But  it  is  perfectly 
clear  that  we  cannot  allow  mag^istrates  to  take  on 
themselves,  simply  because  on  the  merits  they 
may  be  of  opinion  that  eventually  any  attempt  to 
dispute  the  validity  can  onlv  end  in  the  signal 
defeat  of  the  party  raising  the  dispute,  to  deter- 
mine that  the  notice  is  not  bond  fiAe,  and  that  it 
is  not  g^ven  with  an  intention  of  disputing  the 
validity."  [Blackburn,  J. — I  agree  entirely  with 
that.]  The  judgment  of  this  court  in  Reg, 
V.  Kidd  is  equ^ly  in  point.  "The  objection 
was  made  by  a  professional  man,  and  some 
credit  should  have  been  given  to  his  objec- 
tions. If  he  had  made  the  objection  on  oath« 
what  difference  ought  to  have  been  made  ?  There 
was  nothing  to  cast  any  doubt  upon  his  statement 
that  the  custom  was  intendea  to  be  bond  fide 
disputed,  and  the  justices  ought  to  have  forborne 
to  exercise  their  jurisdiction?'  The  order  of  the 
justices  in  that  case  was  made  under  this  very 
statute,  7  &  8  Will.  3,  c.  6,  and  the  attention  of  the 
court  was  called  to  the  8tli  section,  upon  which  it 
was  contended  that  the  fi;eneral  principle  did  not 
apply  so  as  to  oust  the  jurisdiction  g^iven  by  this 
enactment.  The  case,  therefore,  is  a  distinct 
authority  against  the  first  point  taken  for  the 
complainant,  as  well  as  upon  the  sufficiency  of  the 
objection  taken  for  the  defendant.  Not  only  ia 
there  no  specific  finding  by  the  justices  of  maia 
fides  in  the  course  taken  by  the  defendant's  attor- 
ney, but  it  is  not  even  suggejsted  upon  the  affi- 
davite,  and  the  justices  seem  to  have  acted  under 
the  impression  that  the  general  rule  did  not  apply 
to  that  statute. 

Blackburn,  J. — ^I  think  this  case  has  been  re* 
duced  to  a  question  of  fact.  In  Beg,  t.  Kidd,  an 
objection  was  taken  to  the  jurisdiction  upon  a 
complaint  under  this  same  enactment,  ana  this 
court  considered  there  was  a  bond  fide  dispute 
between  the  parties,  and  on  that  ground  neld 
that  the  jurisaiccion  of  the  justices  was  ousted.  I 
do  not  know  what  I  might  have  myself  said  aboat 
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the  affect  of  the  8th  Bectioa  if  there  hod  been  no 
ftntbority  upon  it ;  but  that  csbb  n,  I  think,  a 
diManet  withorit;  that,  if  a  defendant  entertBins 
■  bond  fidt  intention  to  have  the  validity  of  a 
clain  ilDder  this  Act  tried  in  B  Superior  Oonrt,  and 
diapatoB  a  cuBtom  for  that  purpose,  then  the 
jmaiioee  should  etaj  their  bands.  The  authorities 
are  very  nnmerooB  that  if  not  made  boniiluie,  objec- 
tions to  the  Jnrisdiction  on  the  ground  of  a  claim  of 
right  maybe  reviewed  b^  this  court,  and  oo  the  other 
hand  jnstioea  cannot  give  themselves  jurisdiction 
meral^  by  finding  without  sufficient  gronnd  that 
«n  objection  waa  not  bond  fide;  avtandamiu  would 
tie  in  the  oae  case,  and  a  prohibition  by  way  of 
a  eertwrari,  as  this,  in  the  other.  Here  the 
magistrates  have  assumed   jurisdiction,  and   to 

Jiiash  their  order  we  must  be  satisfied  that  the 
efendant  made  a  bond  fide  d&im  of  right  to  refuse 
payment  of  these  oQertngs.  There  was  evidence 
that  the  custom  existed  in  the  time  of  Henry  YIII., 
and  alao  in  this  centmry  for  twentv  years  past.  We 
sra  aalced  to  hold  that  this  was  a  bond  fide  claim  of 
right  on  the  defendant's  part,  merely  because  his 
attorney  asserted  that  he  made  this  objection.  We 
refase  to  qnaeh  the  order,  because  there  appears 
to  be  no  evidence  of  any  bond  fide  objection  to  the 
justices*  jnrisdiotion.  This  will  not  prevent  the 
question  of  the  existence  of  the  custom  being 
raised,  if  it  be  desired,  on  another  occasion. 

Qdadt,  J. — I  am  entirely  of  the  same  opinion. 
I  agree  that  on  theee  factd  there  is  no  evidence  of 
a  bond  fide  objection  to  the  jurisdiction  of  the 
justices  on  the  ground  of  any  clain  of  right  on 
the  defendant's  part.  The  attorney  ought  to  have 
stated  his  reasons  for  claiming  a  right  if  he  had 
any  ^ood  ones.  Merely^  saying  "  I  dispute  the 
validity  of  a  custom  "  is  not  enough,  although 
it  be  said  by  on  attorney.  The  affidavit  of 
the  defendant  merely  says,  ''  I  deny  and  intend 
to  dispute  the  right  of  the  rector  to  recover 
from  me  any  such  payment  as  that  now 
claimed  by  turn."  This  is  quite  oonaiBtent 
with  a  mere  intention  to  evade  the  liability  of 
an  order  of  justices.  Except  Reg.  v.  Kidd,  I  have 
not  heard  one  case  cited  in  which  Che  objection  has 
not  been  inquired  into  before  the  jurisdiction  has 
been  held  to  be  ousted.  Even  in  Beg.  v.  Kidd  the 
attorney  stated  he  hod  witnesses  to  prove  the  non- 
existence of  the  custom,  and  it  did  not  appear,  as 
here,  that  the  custom  bad  been  uniform.  Even 
when  the  attorney  at  the  hearing  of  this  case  put 
his  objection  in  writing,  he  did  not  suggest  wnat 
waathe  ground  of  it.  This  may  not  be  obsolutelr 
neoesHUT  in  all  oases,  but  it  is  a  material  consider- 
ation indedding  the  nature  of  the  objection.  Here 
there  was  a  mere  assertion  in  order,  as  it  seems,  to 
prevent  a  dedeion  against  the  defendant. 

AacBiBuj),  J. — I  am  of  the  same  opinion.  Beg. 
T.  Kidd  is  an  authority  that  a  6ona^ila  claim  of 
right  is  a  good  objection  to  the  jurisdiction  of  the 
jnatioea  in  a  complwnt  under  this  Act,  but  there 
mast  be  evidence  ot  a  bond  fide  objection.  Nothing 
in  tbii  oaae  conveys  to  my  mind  that  the  defendant 
ever  entertained  an  honest  intention  to  dispute 
the  rector's  claim  in  a  Superior  Court,  and  1  tdinlc 
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Attonum 
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<3uU<y,  Exeter, 
for  defendant,  Ttrrdi  and  Ohambar- 
W.  FtOmidc,  Exeter. 


Wedntaday,  May  27, 1874. 

Da  VIES  t>.  Habvet. 

Ouardian  of  the  poor — Supph/  ofgoodefor  parochial 

relief— Knowledge  of  partner — Loan  to  pauper 

—3^4  WiU.  4.  c.  76,  ..  77. 

The  Telieviwt  ot}icer  qf  Ae  union  in  which  the  appd' 

lant  wa>  a  guardian  of  the  poor,  parchated  a  bed- 

itead  for  an  outdoor  pauper  at  the  appeUnnt't 

*hop,    where    he    carried    on    biteineet    aa    ait 

vpholeterer  in  partnerehip  tvith   hit  ion,  in  the 

appellant'$  abeenea  and  without  hit  knowledge. 

There  wa»  no  epeeifie  written  order  for  thii  pur- 

eltaee  by  the  relieving  officer,  but  he  had  authority 

to  procure  i(  from  the  board  of  guardiant ;  aim 

it  was  not  intended  that  the  pauper  ehotdd  have 

the  ledetead  eecept  at  a  loan  from  the  board. 

Upon  a  case  stated  on  conviction  of  the  oppellanl 

under  aect.  77  of  the  Poor  Law  Amendment  Act, 

1834  .- 

Held,  thai  a  guardian  i»  a  perfon  appointed  to  ait 

offiice  concerned  in  the  administralion  of  the  laics 

for  the  relief  of  the  poor ;  and  that  the  appellant 

had  in  thie  cote  fumiehed  or  tupplied  for  hit 

own  profit  or  on  his  own  oeciiunl  goods  for  or  in 

respect   of   the  money   ordered    to    be    given   in 

parochial  relief  to  a  persoit  in  that  union,  loitAin 

the  terms  of  the  Act. 

This  was  a  case  stated  by  four  of  Her  Uajesty's 

Justices  of  the  Peace  in  and  for  the  county  of 

Glamorgan  nnder  the  statute  20  &  21  Vict.  c.  4^, 

on  the  application  in  writing  of  the  appellant,  who 

was  dissatisfied  with  their  aetermination  upon  the 

questions   of   law   which    arose   before  them,   an 

bereinaner  stated,  on  the  24th  Jan.  1873,  at  Neeth 

in  the  said  county ;   the  appellant  having  duly 

entered  into  a    recognizance    to    prosecute    the 

appeal. 

Upon  the  hearing  of  a  certain  information 
preferred  by  the  respondent  against  the  appel* 
lant  nndf-r  sect.  77  of  4  <t  5  Will.  4,  c.  76,  that 
the  appellant  on  the  26th  July  1872,  at  the 
parish  of  Neath  iu  the  borough  of  Neath,  in  the 
conmty  of  Glamorftan,  being  one  of  the  guar- 
dians of  the  poor  for  the  parish  of  Neath  in  the 
Neath  Union  in  the  county  of  Glamor^^an,  and 
a  person  concerned  in  the  administration  of  the 
laws  for  the  relief  of  the  poor,  did  furnish  or  cause 
to  be  furnished  for  his  own  profit  or  on  his  own 
account  goods  and  materials,  to  wit,  an  iron 
bedstead  ordered  to  be  given  in  parochial  relief  to 
a  certain  poor  person  in  the  said  Union  of  Neath, 
contrary  to  the  statute  in  that  case  made  and 
provided.  The  justices  convicted  the  appellant 
and  adjudged  him  to  pay  a  penalty  of  6l.  and 

The  following  facts  were  eitber  proved,  or 
admitted  by  both  parlies : 

(a)  That  the  appellant  was  a  gnardian  of  the 

§00r  for  the  Neath  Poor  Law  Umou,  and  was  so 
uriug  the  month  ot  July  1872.  When  the  said 
bedstead  was  supplied  the  appellant  was,  and  hod 
for  many  years  before  that  dale  acted  as,  guardian 
for  the  Bald  Poor  Law  Union. 

(b)  That  previously  to  the  goods  being  given  or 
otherwise  supplied  in  parochial  relief  an  applica- 
tion is  made  to  the  board  of  guardians  in  a 
prescribed  form  by  the  relieving  officer,  and  the 
order  is  made  by  the  chairman  writing  down  the 
terms  of  t^e  order  opposite  the  application  in 
a  book  called  the  application  and  t&^otXi  \k«i'(.,  vc& 
putting  his  imtisu  \h«TftV^  wcA  vii  ot&a  %n  liiA 
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like  effect  is  made  in  a  book  kept  by  the  clerk, 
called  the  relief  order  book. 

(c)  That  on  the  date  of  the  23rd  Jnlj  1872  there 
is  an  entry,  similar  to  that  in  the  schedule  annexed 
hereto  marked  A  and  which  said  schedule  is  to 
be  taken  as  forming  part  of  this  case,  in  the 
application  and  report  book  of  the  relieving  officer 
of  the  first  central  district  of  the  said  union  in  the 
handwriting  of  Mr.  Thomas  William  Jones,  the 
relieving  officer  of  the  said  district  of  the  said 
union.  On  the  6th  Aug.  1872,  the  said  order  was 
brought  up  for  confirmation  by  the  guardians  at 
their  meeting  held  on  that  day,  and  an  entry 
bimilar  to  that  in  the  schedule  hereunto  annexed 
marked  B,  and  which  said  schedule  is  also  to  be 
considered  as  forming  part  of  this  case,  appears  in 
the  said  relieving  officer's  application  ana  report 
Dook  of  that  date. 

(d)  That  the  appellant,  in  the  months  of  July 
and  Aug.  1872,  and  for  some  years  previously 
thereto,  carried  on  business  at  Neath  aforesaid,  as 
a  cabinet  maker  and  upholsterer,  in  partnership 
with  his  son  James  Fear  Davies»  under  the  style 
or  firm  of  Davies  and  Son. 

(d)  That  on  the  24th  July  1872,  the  said  relieving 
officer  purchased  at  the  shop  of  the  said  Messrs. 
Davies  and  Son  from  the  said  James  Fear  Davies, 
tbe  son  and  partner  of  appellant,  an  iron  bedstead, 
which  was  by  the  direction  of  the  said  relieving 
officer  delivered  by  the  said  James  Fear  Davies  at 
the  house  of  one  Thomas  Beasley,  an  out-door  pauper 
of  the  said  union  -,  but  there  was  no  evidence  to 
show  that  the  said  James  Fear  Davies  or  the  said 
appellant  knew  that  the  said  order  had  been  ^iven, 
or  the  said  application  made ;  nor  that  either  of 
them  knew  as  a  fact  that  the  said  bedstead  was  to 
to  be  given  or  applied  by  way  of  parochial  relief. 

(/)  That  the  appellant  was  not  present  when 
the  bedstead  was  ordered,  nor  when  it  was  paid 
for,  nor  when  it  was  delivered ;  and  that  the  price 
thereof  was  paid  to  the  said  James  Fear  Davies 
alone,  who  made  out  the  account  for  the  same  in 
his  own  name,  and  gave  the  receipt  in  the  same 
manner. 

(g)  That  the  said  bedstead  was  only  lent  to  the 
pauper  and  remained  the  property  of  the  said 
guardians. 

On  the  part  of  the  appellant  it  was  contended : — 

That  a  guardian  "  is  not  a  person  appointed  to 
an  office  concerned  in  the  administration  of  the 
laws  for  the  relief  of  the  poor."  inasmuch  as 
guardians  are  elected  by  the  ratepayers,  and  not 
appointed  by  any  individual  or  corporation  or 
otherwise,  and  that  thereupon  sect.  77,  of  4  <&  5 
Will.  4,  o.  76,  does  not  apply  to  guardians,  bu^i 
only  to  appointed  officers,  such  as  clerks  to  guar- 
dians, relieving  officers,  overseers,  masters  of 
workhouses,  and  so  forth. 

That  the  appellant  did  not  furnish  or  supply  the 
goods,  the  furnishing  or  supplying  by  James  Fear 
Davies  not  being  under  the  circumstances  a  fur- 
nishing or  supplying  by  the  appellant. 

That  the  said  bedstead  was  not  "  goods,  ma- 
terials, or  provisions  ordered  to  be  ^ven  in  paro- 
chial relief,"  for  although  the  apphcation  was  for 
clothing  and  a  bedstead,  the  order  was  only  for 
clothing,  and  no  order  was  made  for  the  supply  of 
the  bedstead. 

That  the  goods  were  only  lent  to  the  pauper  and 

remained  the  property  of  the  guardians,  ana  there - 

/ore  tbejrcoum  not  be  treated,  in  construing  a  penal 

statute,  as  Laving  been  ''given  in  parochial  relief." 


The  justices,  however,  were  of  opinion  that  the 
evidence  given  before  them  as  aforesaid  brought 
the  case  within  the  operation  of  the  enactment 
under  which  the  information  was  laid,  and  gave 
their  determination  against  the  appellant  in  the 
manner  before  stated. 

The  questions  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  this  court  therefore  are 
first,  whether  a  guardian  is  "  a  person  appointed  to 
an  office  "  within  the  purview  of  the  77th  section 
of  4  &  5  Will.  4,  c  76 ;  secondly,  whether  the  fur- 
nishing or  supplying  the  goods  in  question  by 
James  Fear  Davies  was,  under  the  circumstances, 
a  furnishing  or  supplying  by  the  appellant  within 
the  meaning  of  the  said  section  of  the  said  stl&tute ; 
thirdly,  whether  there  was  a  sufficient  order  for  the 
goods  supplied  as  goods,  materials,  or  provisions 
ordered  to  be  given  in  parochial  relief ;  fourthly, 
whether  as  the  goods  were  only  to  be  lent,  and  to 
remain  the  property  of  the  guardians,  they  were 
given  in  parochial  relief  within  the  meaning  of  the 
aforesaid  section.  If  the  court  should  be  of 
opinion  in  the  affirmative  as  to  the  whole  of  the 
at>ove  questions,  then  the  said  conviction  is  to 
stand;  but  if  the  court  should  be  of  opinion  in 
the  negative  as  to  all,  any,  or  either  of  the  afore- 
said questions,  then  the  said  conviction  is  to  be 
quashed. 

The  schedules  mentioned  in  the  finding  of  fact 
(c)  were  separate  entries  acro.<>s  the  application  and 
report  book  under  the  same  printed  headings,  and 
opposite  the  name  of  Thomas  Beasley  in  each  case, 
tne  words  "Application  for  clothing  and  a  bed- 
stead'* were  in  the  first  entry;  but  the  words 
in  the  second  were  '*  Application  for  clothing 
ordered." 

Francis  Turner  argued  for  the  appellant.  4  &  f} 
Will.  4,  c  76,  s.  77  under  which  this  conviction 
was  made,  enacts  *'  that  it  shall  not  be  lawful  for 
any  person  hereafter  to  be  appointed  in  any  parish 
or  union  to  any  office  concerned  in  the  administra- 
tion of  the  laws  for  the  relief  of  the  poor,  or  for  any 
person  who,  after  the  25th  March  1835,  shall  fill 
any  such  office,  to  furnish  or  supply  for  his  own 
profit  or  on  his  own  account,  any  goods,  materials, 
or  provisions  ordered  to  be  given  in  parochial 
relief,  or  to  furnish  or  supply  any  goods,  materials, 
or  provisions  for  or  in  respect  of  the  money  ordered 
to  be  given  in  parochial  relief  to  any  person  in 
such  parish  or  union;  and  every  person  holding 
such  office  shall,  on  conviction  before  any  two 
justices  of  the  peace,  be  subject  to  a  penalty  of  oL 
for  such  offence,  one-half  of  which  shall  be  paid  to 
the  informer,  and  the  other  half  in  aid  of  the  poor 
rates  of  such  parish  or  union."  Sect.  51  of  this 
Act  throws  some  light  upon  the  first  question 
submitted  to  the  court,  viz.,  whether  a  guardian 
is  a  person  appointed  to  an  office  within  the 
purview  of  the  77th  section.  By  sect.  51  the 
penalty  imposed  by  55  Geo.  3,  c.  137,  s.  6,  is 
"  extended  and  maae  applicable  to  every  commis- 
sioner, assistant  commissioner,  guardian,  treasurer, 
master  of  a  workhouse,  or  other  officer  appointed 
under  the  provisions  of  this  Act:"  Proctor  v. 
Mantoaring  (3  B.  &  Aid.  145)  limited  the  prohibi- 
tion in  the  Act  of  55  Geo.  3  to  the  supply  of 
goods  to  a  workhouse  or  the  poor  generally,  and 
therefore  the  extension  of  that  prohibition  to  a 

fuardian  cannot  apply  to  this  case,  which,  like 
Vector  V.  Manwanng,  is  the  supply  of  goods  to 
an  individual  pauper.  The  77th  section  of  the 
later  Act  no  doubt  prohibits  the  supply  of  goods 
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to  an  individual  paaper,  but  it  is  made  applicable 
only  to  the  same  officers  as  those  named  in  the 
previous  Act,  to  which  sect.  51  of  the  later  Act 
added  guardians  for  the  purposes  alone  of  the 
Act  of  55  Geo.  3.  The  Legislature,  therefore,  seems 
to  have  intended  to  apply  to  guardians  the  higher 
penalty  of  lOOL  for  supplying  goods  generally  to 
unions  or  parishes,  but  not  the  lower  penalty  of 
5{.  for  supplying  ^oods  to  an  individual  pauper. 
The  seoonci  G[uestion  is  whether  the  appellant 
could  be  convicted  under  this  section  without  any 
knowledge  on  his  part  of  what  his  son  and  partner 
had  done.  This  depends  upon  whether  the  charge 
is  of  a  criminal  nature  which  requires  a  mens 
rea  to  justify  a  conviction.  The  words  used  in  the 
77th  section,  e.g.,  "conviction,"  "penalty,"  and 
*'  offence,"  show  that  the  Legislature  intended  to 
provide  a  punishment  for  a  criminal  offence.  As 
to  the  third  point,  this  section  requires,  in  order 
to  constitute  the  offence,  that  goods  should  be 
supplied  "  for  or  in  respect  of  the  money  ordered 
to  be  given  in  parochial  relief  to  any  person  in 
such  parish  or  union."  This  must  refer  to  a 
formal  order,  of  which  no  evidence  in  this  case 
appears.  Fourthly,  the  words  just  quoted  do  not 
relate  to  a  mere  loan  to  a  pauper,  which  the  case 
finds  this  bedstead  was. 

Poland  for  the  respondent. — The  effect  of  sect. 
51  of  4  &  5  Will.  4,  c.  76,  is  to  extend  all  previous 
provisions  for  penalties  to  the  officers  there  named, 
and  at  the  same  time  to  apply  the  provisions  in 
the  same  Act  to  the  same  persons.  The  second  is 
the  important  question ;  and  although  there  must 
be  knowledge  on  the  part  of  the  person  supplying 
the  goods  that  they  are  intended  for  parochial 
relief,  and  not  for  the  private  use  of  the  person 
obtaining  them,  yet  the  word  '*  knowingly  "  does 
not  occur  in  the  section,  and  there  is  nothing  in  it 
to  reauire  proof  of  personal  knowledge  on  the 
defenaant's  part  in  order  to  make  him  liable. 
Although  the  word  "  conviction  "  is  used,  the  act 
prohibited  is  not  so  much  of  the  nature  of  a  crime 
aa  of  a  nuisance  or  a  public  injury,  which  does 
not  require  a  guilty  mind  to  make  it  subject  to 
the  penalty  imposed.  The  Legislature  has  thrown 
on  a  guardian  the  duty  that  he  shall  not  directly 
or  indirectly  make  profit  out  of  his  office ;  just  as 
in  a  recent  case  this  court  held  that  a  publican 
was  liable  to  be  convicted  under  35  &  36  Vict. 
a  94,  8. 16,  subsect.  2,  for  the  supply  by  his  servant 
without  his  knowledge  of  liquor  to  a  constable  on 
duty.  In  that  case  {Mullins  v.  CoUinSy  L.  Rep.  9 
Q-  B.  292),  all  the  authorities  on  this  subject  were 
discussed,  and  the  court  decided  that  all  such 
enactments  were  to  be  construed  in  the  way  most 
effective  for  maintaining  the  policy  of  the  Legis- 
lature. The  two  last  objections  cannot  be  tenable 
in  the  face  of  the  words  of  the  enactment,  for  the 
goods  were  supplied  to  the  relieving  officer  who 
was  acting  nnaer  the  orders  of  the  board,  and  for 
the  purpose  of  parochial  relief.  [Blackburn,  J. — 
My  douDt  is  whether  under  the  two  statutes  a 
man  could  be  liable  to  both  the  penalties  for  the 
same  act.] 

Twmer  in  reply. — ^That  point  was  decided  in 
Robinson  v.  Emerson  (4  H.  &  C.  352).  One  ele- 
ment in  the  consideration  of  the  criminality  of 
this  charge  is  the  competency  of  the  defendant  as 
ft  witness.  According  to  Faley  on  Convictions 
(5th  edit.),  p.  108,  and  the  cases  there  cited,  the 
defendant  could  not  give  evidence.  With  respect 
to  knowledge  H«ame  y.  Oaiion  (28  L.  J.  217, 


M.  C),  is  an  authority  that  an  offence  is  not  com- 
mitted unless  the  offender  is  aware  of  the  nature 
of  his  act.  [Lush,  J. — Knowledge  of  the  purpose 
for  which  the  purchase  was  made  is  clearly  neces- 
sary, but  the  question  is  whether  the  defendant 
can  be  Hable  for  his  partner's  knowledge.] 

Blackburn,  J. — I  think  this  conviction  should 
be  affirmed.  First,  we  must  understand  from  the 
case,  notwithstanding  some  of  the  expressions, 
that  the  justices  find  that  the  defendant  s  partner 
perfectly  well  knew  these  goods  were  ordered  for 
the  purpose  of  being  used  by  the  pauper.  There 
is  no  question  as  to  the  sufficiency  of  the  evidence ; 
all  that  we  have  to  consider  is  the  existence  of  any 
ground  for  the  conviction.  The  first  question  we 
are  asked  is  whether  a  guardian  is  an  officer  within 
the  application  of  the  section.  Of  this  I  have  no 
doubt ;  sect.  77  applies  to  all  the  persons  to  whom 
the  51st  section  makes  the  previous  statute  applic- 
able. The  second  question  is  whether  the  supply 
of  goods  by  the  defendant's  partner  is  the  supply 
by  him,  although  he  was  ignorant  of  the  fact, 
which  raises  the  point  whether  a  guilty  knowledge 
is  an  essential  element  of  an  act  for  which  this 
conviction  is  provided.  If  an  offence  is  punishable 
with  hard  labour  it  is  a  crime,  and  it  requires 
knowledge  to  be  shown  in  the  defendant ;  but  I  do 
not  think  this  is  a  crime.  The  section  forbids  the 
supply  of  goods  for  parochial  relief  by  any  person 
filling  an  office  concerned  in  the  administration  of 
the  laws  for  the  relief  of  the  poor.  The  mischief 
provided  against  is  equal,  whether  the  goods  are 
supplied  by  the  defendant  himself  or  his  partner 
or  servant.  No  doubt  there  must  be  knowledge 
in  the  person  actually  selling  or  supplying  the 
goods,  but  that  knowledge  must  be  taken  to  be 
that  of  the  defendant.  I  do  not  think  that  to  make 
an  officer  responsible  under  this  section  it  is  neces- 
sary to  show  personal  knowledge  on  his  part  of  an 
offence  committed  by  his  partner.  On  the  third 
question,  as  to  the  sufficiency  of  the  order,  the 
relieving  officer  must  be  taken  to  have  acted  upon 
the  authority  given  him  by  the  board,  and  the 
words  in  the  book  do  not  limit  the  order.  The 
last  question  is  whether,  this  being  an  outdoor 
pauper  for  whom  the  bedstead  was  obtained,  and 
the  use  of  it  and  not  the  property  in  it  being  that 
which  the  relieving  officer  provided  him,  the 
statute  applies.  It  is  found  as  a  fact  that  the  bed- 
stead was  only  lent  to  the  pauper,  and  remained 
the  property  of  the  guardians ;  but  I  do  not  think 
this  enactment  is  confined  to  the  case  of  goods 
given  entirely  to  a  pauper ;  it  must,  I  think,  be  a 
gratuitous  provision  for  the  relief  of  a  pauper,  but 
whethor  given  or  lent  it  is  equally  supplied  for  or 
in  respect  of  the  money  ordered  to  be  given  in 
parochial  relief.  Our  judgment  therefore  will  be 
for  the  respondents. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
this,  case  comes  precisely  within  the  words  of  the 
Act  of  Parliament.  As  to  the  last  point  I  do  not 
think  it  was  intended  that  the  word  **  given " 
should  be  used  only  in  its  literal  sense ;  if  goods 
are  sent  for  the  use  of  the  pauper  it  is  sufficient. 
On  the  substantial  question  whether  a  guardian 
is  liable  for  an  act  of  his  partner  of  which  he  was 
ignorant,  I  think  the  enactment  relates  to  goods 
supplied  from  a  guardian's  business,  and  his  per- 
sonal knowledge  is  unnecessary.  It  is  obvious 
that  on  the  other  points  the  defendant  is  within 
the  scope  of  the  section. 
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Wednesday,  May  27, 1874. 

Smabt  v,  Pessol. 

Master  and  eervarU — Authority  to  give  notice— Ab» 

iencefrom  service — 30  ^  31  Vict.  c.  J  41. 
The  appellant,  a  coal  miner,  had  been  convided  by 
justice  under  30  4"  31  Vici,  c.  141,  of  neglecting  to 
fulfil  a  contract  of  service  with  his  employers,  the 
respondents,  and  absenting  himself  without  just 
cause  or  lawful  excuse.  The  contra^  was  to  give 
and  take  fourteen  days*  notice,  and  the  respondents 
had  received  notice  of  that  length  from  one  of  their 
workmen  that  the  whole  of  the  men  employed  by 
tliem  would  leave  unless  two  non-union  men  were 
discharged.  No  evidence  was  given  of  any  antho' 
rityfrom  the  appellant  to  his  fellow  workman  to 
give  the  said  notice  ;  and  when  the  period  elapsed 
the  non'union  men  were  not  discharged.  The 
appellant  and  some  others  left  work,  and  the 
remainder  continued  in  the  respondents*  employ. 
Held,  upon  a  case  staled  that  the  conviction  was 

right, 
CkBE  stated  under  20  &  21  Yiot  c.  43. 

^t  a  petty  sessions  holden  at  Tipton,  in  and  for 
the  division  of  West  Bromwich,  Wednesbury,  and 
Walsall,  in  the  coont^r  of  Stafford,  on  the  24th 
May  1873,  an  information  and  complaint  preferred 
by  Jabez  Pessol  on  behalf  of  himself  and  William 
Pessol  (hereinafter  called  the  "  respondents  "), 
against  John  Smart  (hereinafter  called  the  "  appel- 
lant "),  under  sect.  9  of  the  30  &  31  Yict.  c.  141, 
charginfi^  for  that  he  the  said  appellant  bein^  the 
servant  of  the  said  respondents  in  the  trade  or 
business  of  a  miner,  under  a  certain  contract  of 
service  for  a  period  then  unexpired,  did  on  the  12th, 
13th,  and  14th  May  1873,  at  Lower  Church 
Lane,  in  the  parish  of  Tipton,  in  the  county  of 
Stafford  aforesaid,  uulawfuUv  neglect  to  fulfil  the 
said  contract,  and  absented  nimself  from  the  ser- 
vice of  the  said  respondents  without  just  cause  or 
lawful  excuse,  and  tnat  the  amount  of  compensation 
which  the  said  respondents  claimed  for  the  said 
breach  and  nonperformance  of  the  said  contract 
was  II,,  and  applied  that  the  said  appellant  might 
be  summoned  and  adjudicated  upon  under  the  ^th 
section  of  the  Master  and  Servants  Act  1867, 
was  heard  and  determined,  the  said  parties  re- 
spectively being  then  present,  and  upon  such  hear- 
ing the  appellant  was  ordered  to  pay  to  the 
respondents  the  sum  of  12.  forthwith,  and  also  to 
pay  the  said  respondents  the  sum  of  12ir.  6d,  for 
their  costs  in  this  behalf,  and  if  upon  a  copy  or 
minute  of  this  order  being  served  upon  the  said 
appellant  either  personally  or  by  leaving  the  same 
for  him  at  his  last  or  most  usual  place  of  abode, 
the  said  several  sums  were  not  paid  forthwith, 
the  justices  thereby  ordered  that  the  same  be 
levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  appellant,  and  in  default  of  sufficient 
distress  in  that  behalf  they  adjudged  the  said 
appellant  to  be  imprisoned  in  the  House  of  Cor- 
rection at  Stafford^  in  the  said  county,  for  the 
space  of  one  calendar  month,  unless  the  said 
several  sums,  and  all  costs  and  charges  of  the  said 
distress,  and  of  the  commitment  and  conveying  of 
the  said  appellant  to  the  said  house  of  correction 
should  be  sooner  paid.  And  whereas  the  appellant, 
being  dissatisfiea  with  the  determination  upon  the 
heanng  of  the  said  information  and  complaint  as 
being  erroneous  in  point  of  law,  had,  pursuant  to 
sect.  2  of  the  said  statute  20  &  21  Yict.  c.  43,  duly 
MppJied  to  tbeJuBtices  in  ?rriting  to  state  and  sign 


a  case  setting  forth  the  facts  and  the  grounds  of 
such  determination  as  aforesaid  for  the  opinion  of 
this  court,  and  had  duly  entered  into  a  recognizance 
as  required  by  the  said  statute  in  that  beaalf,  the 
said  justices  in  compliance  with  the  said  applica- 
tion and  the  provisions  of  the  said  statute  stated 
and  signed  the  following  case : 

Upon  the  bearing  of  the  information  and  com- 
plaint, the  only  witness  called  and  examined  on 
the  part  of  the  respondents  was  William  Pessol, 
one  of  the  respondents,  and  it  was  proved  by  his 
evidence  and  found  as  a  fact,  that  the  respondents 
are  in  partnership  as  chartermasters  at  No.  17  pit 
in  Dixon*s  Field,  Lower  Church-lane,  Tipton ;  the 
appellant  was  employed  as  a  miner ;  the  terms  of 
the  contract  being  to  g^ive  and  take  fourteen  days' 
notice.  Up  to  and  on  the  10th  May  1873,  appel- 
lant was  in  the  employment  of  respondents. 
Appellant  had  given  respondents  no  notice  to 
leave  or  spoken  to  them  about  leaving  at  all.  On 
Monday,  Tuesday,  and  Wednesday  of  the  follow- 
ing week,  the  12th,  13th,  and  14th  Majr,  the  days 
charged  in  the  information  and  complaint,  appel- 
lant absented  himself  from  work,  and  had  not  been 
since.    Respondents  had  sustained  \l,  damages. 

On  cross-examination  by  appellant*s  counsel, 
witness  stated  that  the  notice  produced,  of  which 
the  following  is  a  copy, — "  Messrs.  W.  &  J.  Pessol, 
we,  that  is,  the  whole  of  the  men  employed  by 
you,  do  hereby  give  you  fourteen  days'  notice  to 
leave  your  emplovment,  unless  those  two  non- 
union men  are  dtischarged,  which  are  Edward 
Drummond,  Edward  Allen.  No.  17  pit,  Messrs. 
Dixon's  Colliery," — was  delivered  to  the  respondent, 
William  Pessol,  by  a  man  named  Samuel  Prince, 
on  Saturday,  6th  April.  Prince  was  one  of  the 
men  working  in  that  pit;  he,  Pessoll,  could  not 
read  the  notice ;  Prince  said  he  would  force  those 
two  (non-union)  men  to  go  into  the  union,  and  he 
would  force  respondents  to  go  in.  Prince  said,  if 
respondents  did  not  discharge  those  two  men  they 
should  strike.  The  notice  was  afterwards  read  to 
the  respondent  (William  Pessol) ;  he  then  knew 
the  contents  of  the  notice;  he  knew  from  the 
notice  that  Prince  intended  to  g^ve  notice  for  the 
whole  of  the  men  to  leave  unless  the  two  men  were 
discharged.  Appellant  was  one  of  the  men  who 
worked  in  the  pit,  and  he  was  one  of  the  men  for 
whom  Prince  was  giving  the  notice.  On  the  next 
Saturday,  3rd  May,  respondent  (William  Pessol) 
asked  Samuel  Prince  how  the  men  were  going  to 
act  when  the  notice  was  up.  Respondent  (William 
Pessol)  told  him  they  (respondents)  should  sum- 
mon the  men  up  if  the  pit  played. 

On  re-examination  witness  stated  that  eighteen 
of  the  men  on  the  pit  continned  to  work,  and  had 
been  at  work  ever  since,  and  were  at  work  then ; 
other  men  had  left.  The  eighteen  were  at  work 
before  the  notice  was  given. 

Neither  Samuel  Prince  nor  the  appellant  were 
called  and  examined,  nor  was  any  evidence  given 
on  behalf  of  the  appellant  to  show  that  Prince 
had  any  authority  to  give  notice  on  behalf  of  the 
appellant. 

it  was  contended  on  behalf  of  the  appellant  that 
the  notice  given  by  Prince  was  a  gooa  and  valid 
one  for  the  whole  of  the  men  then  working  in  the 
pit,  including  appellant,  and  was  properly  served 
on  their  behalf  by  Prince,  and  was  binding  both  oo 
the  respondents  and  appellant,  and  that  the  infbr* 
mation  and  complaint  snoald  be  dismissed. 

It  was  contended  on  behalf  of  the  respoudents 
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th&t  Appellant  had,  in  fact,  given  no  notice  at  all 
to  leave  his  emplo;.  That  the  notice  prodaced 
was  bad  in  law,  and  not  binding  upon  the  respon- 
dents; and  that  it  had  not  been  shown  that  Pnnce 
had  any  authority  to  give  notice  on  behalf  of  ap- 
pellant; and  that  the  notice  itself  did  not  disclose 
any  agnncji  of  Prince  for  appellsnt. 

The  joBtices,  however,  being  of  opinion  that  the 
evidenoe  given  bronght  the  case  within  the  ope- 
ration of  the  aoid  9th  section  of  the  Act  30  &  31 
Vict.  o.  lil,  KBve  their  determination  against  the 
appellant  in  the  manner  before  stated. 

The  questions  of  Uw  arising  on  the  above  state- 
ment fur  the  opinion  of  this  court  therefore  are: 
First,  whether  the  notice  given  by  Samuel  Prince 
was  a  good  and  valid  one  on  behalf  of  the  appel- 
lant; secandly,whether  the  delivery  of  the  notice  by 
Prince  to  the  respondents  nas  a  [iroper  service 
thereof  on  behalf  of  the  appellant ;  thirdly,  whether 
it  was  sufficiently  shown  that  Prince  had  authority 
to  act  aa  agent  for  appellant  so  as  to  bind  respon- 
denta  ard  the  appellant  by  the  notice.  If  the 
court  shoald  be  of  opinion  that  the  said  order 
was  properly  and  legally  made  and  the  appellant  is 
liable  as  aforesaid,  then  the  said  order  is  to  stand ; 
but  if  the  coart  should  be  of  opinion  otherwise, 
then  the  said  information  and  complaint  is  to  be 
dismissed. 

Botavquei  (with  him  Folan^  and  Young)  argned 
for  the  appellant.— The  4th  section  of  30  &  31 
Vict.  0. 141,  provides  that  "  wherever  the  employer 
or  employed  shall  neglect  or  refase  to  fulfil  any 
contract  of  service,  or  the  employed  shall  neglect 
or  refuse  to  enter  or  commence  his  service  accord* 
ing  to  the  contract,  or  shall  absent  himself  from 
his  service,  the  party  feeling  aggrieved  may  lay 
an  information  or  complaint  in  writing  before  a 
justice,  magistrate,  or  sheriff,  setting  forth  the 
grounds  of  coroplaint,  and  the  amount  of  compen- 
sation damage  or  other  remedy  claimed  for  the 
breach  or  non-performance  oE  such  contract," 
And  by  sect.  9  "Upon  the  hearing  of  any  informa- 
tion or  complaint  nnder  the  provisions  of  this  Act, 
two  justices,  or  the  magistrate,  or  sheriff,  after 
due  examination,  and  upon  the  proof  and  establish- 
ment of  the  matter  of  such  information  or  com- 
Elaint,  by  an  order  in  writing  under  their  respective 
ands,  in  their  or  hia  discretion,  as  the  justice  of 
the  cose  recfaires,"  may  make  one  of  several  direc- 
tions therem  provided.  There  was  no  refusal  to 
fulfil  the  contract  of  service,  the  terms  of  the 
contract  being  to  give  and  take  fourteen  days' 
notice.  This  was  a  sufficient  notice  to  conclude 
the  contract;  but  even  if  it  were  not,  the  fact,  o[ 
wbich  there  is  evidenoe,  that  appellant  believed 
notice  bad  been  given,  rendered  the  conviction 
improper.  In  Beth  Turner's  caee  (9  Q.  B.  80), 
where  the  conviction  was  under  4  Geo.  4,  c.  34, 
B.  3,  although  the  words  of  the  statute  were  used 
in  the  information,  it  was  held  that  there  was  no 
offence  unless  the  absence  from  the  service  was 
without  any  lawful  excuse :  the  mere  belief  that 
this  was  sufficient  notice  would,  in  the  appellant's 
case,  be  a  lawful  excuse.  So  in  Eider  v.  Wood 
(2  £.  <fc  £.  338),  it  waa  held  that  to  render  an 
artificer  liable  nnder  the  same  Act  for  absenting 
himself  from  service,  it  is  necessary  not  only  that 
be  ahould  absent  himself  without  a  lawful  excuse, 
bat  that  he  should  have  a  guilty  knowledge  that 
be  has  no  lawful  excuse.  It  was  held  that  a 
aimUftr  oonviotion  could  not  be  sustained  in  Bsg. 
V.  rowb  (6  H.  A  N.  763),  becaose  the  defendant 


appeared  to  have  been  acting  hand  Jide  in  the 
exercise  of  a  supposed  right. 

Griffits,  for  respondents. — This  court  in  JJnwin 
V.  Clarke  (U  L.  T.  Rep.  N.  S.  366;  L.  Ecp.  1 
Q.  B.  417)  refused  to  follow  Beg  v.  Youle,  and 
held  that  no  ignorance  of  the  law  could  ex- 
cuse the  defendant  for  mistaking  the  effect  of 
the  notice.  This  is  in  the  nature  of  a  civil 
remedy  between  master  and  servant,  and  it 
cannot  be  assumed  without  evidence  that  the 
appellant  hod  ever  authorised  the  man  Prinoe  to 

Ere  the  notice  for  him ;  and  it  would  not  have 
en  sufficient,  even  if  it  had  been  proved,  that  the 
appellant  ratified  the  notice  afterwards. 

Blacebcbn,  J. — I  think  there  can  be  no  doubt 
that  if  the  authority  bad  not  been  given  before 
the  notice,  it  would  not  have  been  uie  notice  of 
the  appellant.  It  is  not  enough  ia  prove  a 
subsequent  ratification  of  an  act  done,  as  was 
established  by  Bird  v.  Srown  (4  Ex.  417),  with 
rerercnce  to  a  stoppage  in  tranaita.  Here  there 
was  no  evidence  that  any  authority  to  give  the 
notice  nas  obtained  by  Prince  from  the  appellant 
before  he  gave  it  to  the  respondents.  Whether 
as  a  matter  of  fact  there  may  have  been  any 
antecedent  authority  we  cannot  tell ;  at  all  events 
no  such  evidence  was  produced.  Uavjia  v.  Clarke 
shows  that  the  ignorance  of  the  effect  of  the 
notice  was  an  ignorance  of  law,  and  is  no  defence 
to  this  charge.  The  conviction,  therefore,  was 
right. 
XfSH,  J.,  concurred. 

Judgment  for  retpondente 
lAttomeya  for  appellaal,  Maketon,  Taylor,  and 


Baturday,  May  30, 1874. 

Egberts  (app.)  v.  EaEaTON  (reap.). 

Adulteration  —  Oreen   ten  —  Colouring    mailer  — 

85  §■  36  Viet.  c.  74,  s.  2. 
The  appellant,  who  kept  a  ekop  for  the  tale  of  tea, 
sold   to  the  reapotioent,  mho  asked  for  green  tea, 
some  tea  at  it  was  itnporled  from   China,  which 
had  been  there  painted  or  faced  with  gyptum  and 
Frxueian  blue  for  the   purpose   of  colouring  if. 
This  tea  so  painted  ajid  faced  is  generaUy  known 
OS  green  tea  in  the  lea  trade,   but  there  it  a  pure 
green   tea   imported  from   Japan  which  it  not 
generally  known  by  thai  nams.     This  practice  of 
colouring    tea    is    not    known    to    the    public. 
Upon  a  ease  stated  on  conviction  of  th«  (tp^Uant 
vnder  teef.  2  of  the  Adulteration  of  Food,  I)rugs, 
^e..  Act  1872 : 
Held  [by  Cockbum,  0.  J-,  Blackburn  and  Archibald, 
JJ.,   diisentiente   Quain,  J.),  that  thia   wat^an 
adulterated  article,  sold  at  unadulterated,  and  that 
therefore  the  conviction  wot  right. 
The  following  case  was  stated  by  two  of  Her 
M^esty's  Justices  of  the  Peace  for  the  Pett^  Ses- 
sional Divison  of  the  Hundred  of   Wirral  in  the 
County  of  Chester,  under  20  &  21  Vict  c,  43. 

At  the  petty  sessions  holden  at  Birkenhead  in 
the  said  petty  sessional  division  of  the  said  county 
on  the  19th  June  1873,  the  appellant  by  his  counsel 
appeared  betore  the  said  justices  in  answer  to  a 
summons  issued  by  Richard  Barton,  one  of  the 
aforesaid  justices,  on  an  information  laid  in  due 
form  of  law  against  him  \i^l^«T«K$oti&v(&,^^Kt<^') 
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the  appellant  was  charged  that  he  the  said  Bobert 
Boberts  on  the  12th  May  1873  at  the  said  township 
of  Birkenhead  in  the  said  county,  did  unlawfully 
sell  to  one  Joseph  Millini^n,  as  onadulterated,  a 
certain  article  of  food  or  drink,  to  wit,  two  ounces 
ot  green  tea,  which  was  then  and  there  adulterated 
contrary  to  the  form  of  the  statute  35  &  36  Vict.  c. 
74,  and  which  said  information  then  and  there 
crame  on  to  be  heard,  and  was  heard  before  the 
said  justices. 

By  statute  35  &  36  Vict.  c.  74  s.  2,  it  is 
enacted  that  "  Every  person  who  shall  sell  any 
article  of  food  or  drink  with  which  to  the  know- 
ledge of  such  person  any  ingredient  or  material 
injurious  to  the  health  of  persons  eating  or  drink- 
ing such  article  has  been  mixed,  and  every  person 
who  shall  sell  as  unadulterated  any  article  of  food 
or  drink,  or  any  drug  which  is  adulterated,  shall 
for  every  such  offence  on  a  summary  conviction 
of  the  same  before  two  justices  of  the  peace  at 
petty  sessions  in  England,  or  before  two  justices 
of  the  peace  in  the  justices'  of  the  peace  court  or 
before  the  sheriff  substitute  of  the  county,  or  be- 
fore any  magistrate  acting  under  the  ^neral  or 
local  police  Act  in  Scotland,  or  before  justices  at 
petty  sessions  or  a  divisional  justice  in  Ireland, 
forfeit  and  pay  a  penalty  not  exceeding  20Z., 
together  with  such  costs  attending  such  convic- 
tion as  to  the  said  justices,  sheriff  substitute, 
magistrate,  or  divisional  justice  shall  deem 
reasonable.*' 

The  facts  are  as  follows : — 

The  appellant  keeps  a  shop  at  Birkenhead  for 
the  sale  of  tea  and  coffee,  and  on  the  12th  May 
1873,  Joseph  Millington  went  to  the  said  shop  for 
the  purpose  of  purchasing  some  green  tea.  He 
asked  for  some  green  tea,  which  was  served  to  him 
by  one  of  the  shopmen  of  the  said  appellant,  and 
he  bought  two  ounces  of  it  for  wnich  he  was 
charged  the  sum  of  5^. 

Joseph  Millington  informed  the  said  shopman 
after  he  had  purchased  the  green  tea,  and  before 
he  lefl  the  shop,  that  he  bought  it  for  the  purpose 
of  having  it  analysed  by  the  public  analyst ;  and 
the  shopman  then  stated  that  he  was  authorised 
by  his  employers  to  guarantee  all  their  green  teas 
of  the  value  of  Sa,  per  pound  and  upwards  as 
genuine  green  teas. 

Joseph  Millington  afterwards  delivered  the  said 
two  ounces  of  green  tea  in  the  same  state  in 
which  he  had  received  it  from  the  shopman  of  the 
appellant  to  the  respondent,  who  is  the  officer  duly 
authorised  under  sect.  6  of  35  <&  36  Vict.  c.  74,  for 
the  said  petty  sessional  division  of  the  said  county 
to  submit  samples  of  articles  of  food  or  drink  to  be 
analysed  by  the  public  analyst. 

The  respondent  delivered  the  same  two  ounces 
of  green  tea  to  John  Campbell  Brown,  the  duly 
appointed  public  analyst  for  the  said  county, 
in  the  same  state  in  which  he  received  it  from  the 
said  Joseph  Millington,  for  the  purpose  of  analysis. 

Afterwards  and  on  the  20th  May  1873,  the 
•aid  public  analyst  delivered  the  respondent  a 
certificate,  of  which  the  following  is  a  copy : — 

The  Laboratory,  BojaI  Izifirmary  School  of  Medicine, 

Liverpool,  19th  May  1873. 
County  of  Chester,  Ko.  66. 
The  Acts  for  prvrenting  the  adnlteration  of    articles 
of  food,  drink,  and  of  dmgs  (23  &  24  Vict.  c.  84  and  35 
A  36  Vict.  0.  74.) 

1  hereby  certify  that  for  the  purposes  of  the  above-named 

Acts  I  have  analysed  a  sample  of  gceen  tea  submitted  to 

me  for  sJuUjrgja  on  the  14tb  May  1§73,  by  Superintendent 


Egerton  and  marked  No.  66.  And  I  farther  certify  thai 
snch  sample  is  adulterated  by  a  thick  facing  of  mineral 
matter  and  Prussian  blue. 

(Signed)        J.  Campbell  Beown,  D5., 

Public  Analyst  for  the  County  <d  Chester. 

The  tea  referred  to  in  the  foregoing  certificate 
is  a  portion  of  the  green  tea  purchased,  as  stated 
above,  by  Joseph  Millington  at  the  shop  of  the 
appellant.  It  was  painted  or  faced  with  g3rp8nm 
and  Prussian  blue  for  the  purpose  of  colounng  it, 
and  this  is  the  adulteration  mentioned  in  the  said 
certificate. 

The  green  tea  in  question  was  sold  by  the  ap- 
pellant in  the  same  state  in  which  it  came  from 
abroad,  and  the  appellant  did  not  in  any  way  cause 
the  tea  to  be  painted  or  faced  in  this  country. 

A  sample  of  tea  was  produced  by  the  public 
analyst  before  the  justices  which  resembled  in  colour 
and  appearance  what  is  popularlv  known  as  green 
tea.  This  was  proved  by  tne  public  analyst  to  be 
neither  painted  nor  faced.  He  also  proved  that  he 
had  analysed  other  samples  of  tea  resembling  in 
colour  and  appearance  green  tea,  and  that  they 
contained  no  colouring  matter.  It  was  also  proved 
that  the  tea  which  is  imported  from  China  as  green 
tea,  and  generally  known  as  such  in  the  tea  trade,  is 
painted  and  faced  in  the  manner  and  for  the  pur- 
poses above  described,  and  that  the  sample  of 
tea,  produced  before  the  justices  and  proved  by 
the  public  analvst  to  be  neither  painted  nor  faced, 
was  imported  from  Japan,  and  not  known  gene- 
rally in  the  trade  as  green  tea. 

It  was  also  contended  on  behalf  of  the  ap- 
pellant : 

That  the  merchantable  article  imported  into  this 
country  known  by  the  name  of  green  tea  in  the  tea 
trade  is  a  painted  or  faced  tea,  and  that  it  is  not  a 
natural  simple  production  of  nature;  and  that 
therefore  a  vendor  of  green  tea  cannot  be  taken  to 
represent  that  he  sells  only  the  leaves  of  the  tea 
plant  unafiected  by  any  process ; 

That  green  tea  was  sold  in  the  state  in  which  it 
was  imported  from  China,  and  that  the  painting 
or  facing  was  done  there  and  not  in  this  country ; 

That  painting  or  facing  tea  for  the  purpose  of 
colouring  it  is  not  an  adulteration  within  the 
meaning  of  statute  35  <&  36  Vict.  c.  74,  and  is  not 
done  for  the  purpose  of  increasing  its  weight  or 
bulk. 

The  said  justices  were  of  opinion  that  as  the 
practice  of  painting  and  facing  tea  sold  as  green 
tea  (though  known  to  those  engaged  in  the  tea 
trade)  is  not  known  to  the  public,  the  sale  to 
Joseph  Millington,  when  he  asked  for  green  tea, 
of  tea  painted  and  faced  under  the  circumstances 
of  this  case,  was  a  sale  as  unadulterated  of  an 
article  of  food  or  drink  which  was  adulterated, 
within  the  meaning  of  statute  35  &  36  Vict,  c,  74 ; 
and  they  convicted  the  appellant  in  a  penalty  of 
58.  and  costs,  and  granted  a  case  for  the  opinion  of 
this  court. 

The  question  for  the  opinion  of  the  court  is 
whether  the  appellant  under  the  above-mentioned 
circumstances  was  legally  and  properly  convicted 
of  the  offence  charged  in  the  said  information.  If 
the  court  should  be  of  opinion  that  the  appellant 
was  legally  and  properly  convicted,  then  tne  said 
conviction  is  to  stand.  If  not,  then  the  court  is  to 
make  such  order  in  the  premises  as  it  shall  think 
fit. 

EuseeU,  Q  C.  (with  him  Segar),  argued  for  tha 
appellant. — The  case  finds  no  knowledge  cm  tht 
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appellant's  part  of  theprocess  of  coloarin^  this 
tea.  [Blaclbubn,  J. — We  held  that  to  be  unneces- 
sary to  constitute  an  offence  against  the  second 
part  of  that  second  section  in  Fitzpatrick  v.  KeUy 
(28  L.  T.  fiep.  558 ;  L.  Eep.  8  Q.  B.  337.)]  It 
becomes  necessary  then  to  show  that  the  seller 
represented  the  article  to  be  unadulterated.  [Cock- 
burn,  0.  J. — The  question  raised  by  this  case 
seems  to  be  whether  an  article  cannot  be  adul- 
terated with  impunity  if  the  adulteration  be 
notorious  in  the  trade.]  The  first  question  is 
whether  this  process  was  an  adulteration.  The 
only  attempt  to  define  adulteration  in  the  statute 
is  the  third  section,  which,  however,  only  directs  a 
certain  proceeding  to  be  deemed  adulteration.  Dr. 
Johnson  defines  the  word  as  "  the  act  of  adultera- 
ting or  corrupting  by  foreign  mixture — contami- 
nation." Taking  this  with  the  effect  of  the  three 
first  sections  of  the  statute,  adulteration,  to  be 
within  the  application  of  the  enactment,  must 
mean  the  admixture  of  something  injurious  to  the 
consomer,  or  something  to  increase  the  bulk  or 
weight  of  the  article  sold.  The  case  finds  nothing 
of  the  kind  here,  for  the  only  object  of  the  facing 
18  to  colour  the  tea,  and  the  effect  is  not  found  to 
be  injurious.  [Quain,  J. — Is  tea  an  article  of  food 
or  drink,  or  a  drug  ?  Blackburn,  J. — I  should 
say  it  was  all  three ;  at  all  events  it  is  within  the 
Act.]  But  the  findings  in  the  case  do  not  con- 
stitute an  adulteration  of  the  tea.  Further,  even 
if  this  be  an  adulteration,  there  was  no  representa- 
tion, either  express  or  implied,  that  the  article  was 
anything  but  what  it  was.  The  ground  of  the 
jadgment  of  Qnain,  J.,  in  Fitzpatrick  v.  KeUy,  as 
reported  in  42  L.  J.  135,  M.  C.,  was  that  "  what 
was  sold  was  not  butter  in  the  common  acceptation 
of  the  term."  Here  what  was  sold  was  green  tea 
in  the  common  acceptation  of  the  term,  and  there 
was  no  misrepresentation  in  calling  it  genuine. 
[QuADT,  J. — Is  not  the  proper  question  whether 
this  article  commercially  passes  as  green  tea? 
Blackburn,  J. — ^That  would  be  so  if  the  sale  were 
between  merchants,  but  not  upon  a  sale  to  the 
public,  who  know  nothing  about  it.]  This  is 
analogous  to  the  sale  of  sherry,  which  is  necessarily 
alcoholized,  but  not  misrepresented  if  sold  as 
genuine  sherry. 

Poland,  for  the  respondent. — If,  as  the  case 
finds,  there  is  a  green  tea  in  its  natural  state, 
it  follows  that  this  article  must  be  adulterated 
green  tea.  Here,  when  the  public,  who  know 
nothing  about  it,  ask  for  green  tea,  and  expect  to 
have  it  genuine  and  natural,  they  get  instead  tea 
and  paint.  The  tradesman  who  sells  this  stuff 
may  free  himself  from  liability  by  advertising  it  as 
green  tea  from  China,  or  highly  decorated  green 
tea;  but  the  case  finds  it  is  not  the  green  tea 
which  may  be  had  pure,  although  the  trade  call  it 
by  another  name.  The  statute  lays  upon  a  trades- 
man the  legal  duty  to  find  out  what  articles  he 
sells,  and  to  properly  describe  them  to  his  cus- 
tomers ;  and  this  can  be  no  hardship  to  a  man  who 
most  have  a  knowledge  of  his  trade. 

Riutell,  in  reply. — The  finding  in  the  recital, 
before  the  justices'  opinion,  is  merely  to  the  effect 
that  the  public  do  not  generally  know  the  practice. 
The  case  nowhere  says  that  the  public  believe 
green  tea  to  be  anything  but  coloured  tea. 

^  GooxBiTBN,  C.J. — I  am  of  opinion  that  this  con- 
Tiction  was  right,  although  the  view  taken  of  the 
matter  by  my  brother  Qnain  has  made  me  hesitate. 
The  Bftatate  proyides,  so  far  as  it  is  material  to  this 
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case,  that  "  every  person  who  shall  sell  as  unadul- 
terated any  article  of  food  or  drink  or  any  drug, 
which  is  adulterated,  shall  for  every  such  offence 
be  summarily  convicted."  The  appellant  has  been 
convicted  for  this  offence  in  respect  of  the  sale  of 
some  green  tea,  and  Two  questions  for  our  con- 
sideration arise  from  the  case  stated  by  the  con- 
victing justices.  First,  is  this  an  unadulterated 
article  P  I  think  it  is.  The  case  finds  that  a  kind 
of  green  tea,  which  is  not  painted  nor  plastered, 
comes  from  Japan,  and  resembles  in  colour  and 
appearanc/e  what  is  popularly  known  as  green  tea. 
Green  ten,  therefore,  may  be  had  unadulterated, 
and  this  process  of  painting  or  facing,  as  it  seems 
to  me,  amounts  to  adulteration.  It  is  also  found 
in  the  case  that  the  practice  of  painting  and  facing 
tea  sold  as  green  tea  is  not  known  to  the  public, 
who  are  the  consumers,  and  further  that  this  tea 
was  warranted  as  genuine.  I  conclude  from  the 
case  not  only  that  this  article  was  adulterated,  but 
also  that  the  fact  was  known  to  the  appellant,  who 
keeps  a  shop  for  the  sale  of  tea,  ana  who  must 
be  taken  to  be  one  of  those  engaged  in  the  tea 
trade,  and  found  by  the  case  to  have  knowledge 
of  this  practice.  The  statement  of  the  justices 
may  be  capable  of  a  construction  which  would 
imply  that  this  was  a  genuine  article  of  commerce 
known  as  green  tea;  but  it  must  be  taken  with 
the  fact  that  the  consumer  knows  nothing  about 
the  process ;  he  may,  therefore,  reasonably  expect 
the  genuine  unadulterated  article  of  the  same  name, 
which  it  appears  actually  exists,  although  called 
by  another  name  in  the  trade.  This  being  so,  the 
appellant  has  sold  as  unadulterated  an  article 
which  was  adulterated.  There  is  no  necessity 
with  respect  to  this  provision  of  the  Act  concerning 
the  mixture  of  non-injurious  ingredients,  that  there 
should  be  knowledge  on  the  seller's  part;  but  even 
if  it  were  necessary,  I  do  not  think  the  findings  in 
the  case  would  be  sufficient  to  exempt  the  appel- 
lant. Although  he  obtained  it  in  the  condition  in 
which  he  sola  it,  he  was  bound  to  make  him- 
self acquainted  with  his  business,  and  must  be 
assumed  to  have  the  knowledge  which  is  common 
to  those  engaged  in  the  trade.  I  conclude  from 
the  facts  stated  that  this  was  adulterated  green 
tea,  and  not  the  article  which  the  public  have 
a  right  to  expect  as  green  tea.  If  they  knew  they 
were  buying  a  tea  faced  with  gypsum  and  Prussian 
blue  when  they  asked  for  green  tea,  I  should 
think  they  would  prefer  to  ask  for  and  get 
black  tea.  I  think  this  was  an  offence  within  the 
statute,  and  the  conviction  should  be  affirmed. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
Act  of  Parliament  is  oddly  and  obscurely  worded, 
but  the  effect  of  it  is,  I  think,  sufficiently  clear. 
The  first  section  imposes  a  heavy  penalty  upon 
persons  concerned  in  the  act  of  adulterating 
articles  of  food  or  drink  or  drugs;  the  second 
section  is  with  respect  to  persons  selling  adulte- 
rated articles,  and  it  deals  with  them  in  two  ways  : 
first,  if  the  adulteration  is  injurious  to  the  health 
of  the  person  eating  or  drinking  the  article,  the 
seller  is  liable  to  conviction,  whatever  representa- 
tion he  makes  concerning  the  article  when  he  sells 
it,  provided  that  he  knows  of  the  fact  of  the  adulte- 
ration ;  secondly,  even  if  the  adulteration  be  inno- 
cent in  its  effects  upon  the  consumer,  and  even  if 
the  seller  knows  nothing  about  it,  he  may  be  coat 
yicted  if  he  represents  expressly  or  impliedly  that 
the  article  he  sells  is  genuine.  The  enactment 
puts  upon  the  tradeBm«kix  t\i<^  ^xiVj  \A  ^iKfi^Qs^is)^ 
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himself  with  the  materials  of  which  his  goods  are 
composed,  and  he  must  be  careful  to  represent  them 
accurately  to  his  customers.  Upon  this  second 
provision  of  the  second  section  two  points  arise  in 
this  case,  and  I  will  return  to  them  presently.  The 
third  section  of  the  Act  is  more  obscurely  worded 
even  than  the  second,  bat  I  take  it  to  mean  that 
the  mixture  of  two  wholesome  articles,  with  the 
fraudulent  object  of  increasing  weight  or  bulk,  is 
to  be  deemed  adulteration,  unless  the  seller  is 
ignorant  of  the  mixture  or  declares  it  to  the  pur- 
chaser. It  is  admitted  that  this  section  gives  no 
definition  of  adulteration,  and  for  the  decision  of 
this  case  it  need  not  be  considered  at  all.  I  take 
it  that  "  green  tea  "  means  the  young  leaf  of  the 
plant  simply  dried,  without  any  paint  or  mixture 
of  foreign  substances.  The  facing  or  painting  in 
this  case  was  done  in  China,  and  the  appellant  sold 
the  tea  as  it  was  imported.  We  must  take  it  also, 
as  the  case  finds,  that  all  green  tea  from  China  is 
of  this  kind.  I  doubt  myself  whether  this  is  so, 
as  a  matter  of  fact ;  but  whether  it  is  or  not,  it 
appears  from  the  case  that  green  tea  is  not  neces- 
sarily composed  of  this  mixture.  Specimens  were 
produced  in  court  free  from  the  consequences  of 
any  such  process,  and  I  think  it  of  no  importance 
that  the  trade  do  not  call  tea  of  this  kina  by  the 
name  of  green  tea.  Mr.  Bussell  said  every  one 
should  know  that  Chinese  green  tea  was  thus 
made,  and  by  asking  for  green  tea  one  could  only 
expect  the  article  of  conmierce  known  in  the  trade 
by  that  name.  If  an  article  is  a  compound  of 
different  substances,  or  requires  some  foreign  in- 
gredient either  to  make  it  or  to  render  it  lasting, 
as  for  instance  curaQoa,  which  is  known  to  be  a 
mixture  of  various  materials,  or  sherry,  which  re- 
quires alcohol  to  make  it  fit  for  carriage;  then 
merely  to  call  the  article  by  its  received  name 
would  not  be  to  represent  an  adulterated  article  as 
unadulterated.  But  when  a  simple  article  like  tea 
has  mixed  with  it  foreign  ingredients  like  gypsum 
and  Prussian  blue,  which  are  used  merely  for  the 
purpose  of  colouring  the  tea,  and  are  not  required 
in  the  natural  process  of  drying  or  preparing,  then 
such  a  mixture  is  adulteration.  A  further  question 
arises  as  to  whether  the  appellant  represented  this 
green  tea  as  unadulterated,  when  he  ^  sold  it.  It 
was  called  green  tea,  and  the  case  finds  by  way  of 
recital,  but  sufficiently  for  this  purpose,  that  the 
public  are  not  aware  of  the  process  by  which  it  is 
coloured.  Moreover  the  shopman  stated  that  he 
was  authorised  by  the  appellant  to  guarantee  the 
article  sold  as  genuine  green  tea.  From  these 
fyydB  it  seems  to  me  that  the  appellant  sold  as  un- 
adulterated this  article  of  fooa  which  was  adulte- 
rated, and  that  the  conviction  should  be  affirmed. 

QuAiN,  J. — I  regret  that  I  cannot  agree  in  the 
judgment  of  the  rest  of  the  court.  This  is  a  matter 
of  great  public  importance,  and  it  seems  to  me 
that  a  retail  grocer  at  Birkenhead,  selling  this  tea 
in  the  condition  it  was  imported  by  the  merchants 
from  China,  was  not  intended  to  be  within  the 
application  of  the  Act.  The  case  finds  that  an 
article  of  commerce  known  in  the  trade  as  green 
tea  is  painted  and  faced  in  the  manner  described 
before  it  leaves  China  for  this  country,  and  is 
generally  sold  for  green  tea.  There  is  nothing 
injurious  in  it,  and  its  appearance  is  that  of  green 
tea.  Did  the  appellant  then  by  selling  it  for  green 
tea  impliedly  sell  an  adulterated  article  as 
unadulterated  P  In  my  opinion  he  did  not.  He  sold 
avowedly  an  article  well  known  as  the  green  tea 


of  commerce,  and  the  onW  article  known  by  tbat 
name  in  the  trade.  He  had  not  altered  it  at  all, 
but  sold  it  as  he  bought  it ;  and  I  think  he  ought 
not  to  be  liable  under  this  statute. 

Archibald,  J. — I  agree  with  my  Lord  and  my 
brother  Blackburn  that  this  is  a  case  within  tlie 
application  of  this  Act.  It  may  be  that  green  tea 
may  come  in  time  to  mean  pure  tea  with  a  hcmg 
of  foreign  materials.  According  to  the  case,  that  is 
now  the  opinion  of  the  tea  trade,  and  if  it  were 
material  it  must  be  taken  that  the  appellant,  who 
is  in  the  trade,  is  aware  of  the  process  by  which 
Chinese  tea  is  coloured.  The  question,  however 
is,  what  the  public,  who  are  the  purchasers  and 
consumers,  understand  by  the  expression  "  green 
tea,"  when  they  ask  to  buy  it.  The  case  finds 
that  the  public  know  nothing  about  the  colouring 
of  gypsum  and  Prussian  blue.  Except  for  its 
being  1m  article  of  commeica  known  inthetnde 
as  green  tea,  this  mixture  would  be  admittedly 
an  adulteration;  and  the  fact  of  the  pnbho 
ignorance  makes  it  so  in  this  case,  notwithstanding 
the  received  use  of  the  term  amongst  persona  idio 
know  what  it  means. 

Judgment  for  respondent 

Attorney  for  appellant,  W,  Hunter,  jun.,  Liyer- 
pool. 
Attorneys  for  respondent,  Purkiss  and  Perry. 


Saturday,  May  30, 1874. 

Hampton  (app.)  v,  Bickabd  (resp.). 

Bastardy — Personal  law  —  Place  of  eannedum-^ 

35  ^  36  Vid.  e.  65,  s.  3. 
The  respondent  teas  mother  of  a  bastard  chUd  hem 
in  EngUmd,  of  whom  the  appellant  was  adjudged 
to  be  the  father.    The  appellant  was  an  Irishmtm, 
and  the  connection  took  place  only  in  Ireland  ; 
Held,  upon  a  case  stated  by  the  justices,  thai  iks 
Bastardy  Laws  Amendment  Act  1872,  gave  juris* 
diction  in  aU  cases  where  the  birth  was  in  this 
country  and  the  father  was  present;  and  thai  U 
mattered  not  what  was  the  country  of  the  pa/rents 
or  the  place  of  their  connection. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of 
Cornwall,  under  the  statute  20  &  21  Vict,  a  4Q,  on 
the  application  in  writing  of  the  appellant,  who 
was  dissatisfied  with  their  determination  upon  the 
question  of  law  which  arose  as  hereinafter  stated, 
on  the  12th  Aug.  1873  at  the  Institution  at  Tor- 
point,  in  the  said  county  of  Cornwall,  the  appellant 
naving  duly  entered  a  recognisance  to  prosecate 
the  appeal. 

Upon  the  hearing  of  a  certain  application  pre- 
ferred by  the  respondent  against  the  appellant 
under  section  3  of  the  Bastsurdy  Laws  Amend- 
ment Act  1872,  that  she  had  been  delivered  of  a 
bastard  child  since  the  passing  of  the  Bastardy 
Laws  Amendment  Act  1872,  within  twelve  calendar 
months  from  the  date  of  her  application,  of  which 
bastard  child  she  alleged  the  appellant  to  be  the 
&ther,  the  justices  adjudged  the  said  appellant  to 
be  the  putative  father  of  the  said  bastard  child, 
and  ordered  him  to  pay  to  the  respondent  oertain 
sums  of  money  as  set  forth  in  tne  order  under 
their  hands  and  seals,  dated  the  12th  Aug.  IBTSw 

The  followiufi:  facts  were  either  proved  before 
the  iu6tioes  or  admitted  by  both  parties. 

The  said  bastard  child  was  bom  on  the  4Ui 
Sept.  1872  at  the  parish  of  St.  Germans,  in  the 


<J.B.] 


MAGISTRATES'  CASES. 
Haufton  (app.)  V.  KiCEAXD  (reap.). 


[Q.IJ. 


conntj  of  Ooniwall,  where  the  resDOndent  waa 
then  liTing  with  her  mother ;  the  appellant,  who  is 
Ml  Irishman,  having  been  in  Ireland  at  the  time 
of  the  birth.  The  conneotioa  which  resulted  in 
the  birth  of  the  child  toolc  place  in  Ireland  (no 
connection  baviiie  taken  place  elsewhere  than  in 
Ireland),  where  the  respondent  wob  then  liviii}^  in 
domeatio  service. 

The  application  for  a  snmmons  to  the  appellant 
«H  made  on  the  27tb  Ma^  1873,  and  the  summons 
was  dniy  served  upon  him  on  the  2ud  Jnne  1873, 
and  the  hearing  of  the  application  waa  from  time 
to  time  adjourned  until  tne  12th  Aug.  1873,  when 
Uie  order  was  made  as  before  stated. 

On  the  part  of  the  appellant  it  waa  contended 
that  inaamnf^  aa  the  Bastardy  Laws  Amend- 
ment Act  1872,  does  not  extend  to  Ireland,  and 
the  connection  which  resulted  in  the  birth  of  the 
child  took  place  in  Ireland,  notwithataadiDg  the 
fact  of  the  birth  taking  place  in  England,  the 
josliceB  had  no  jurisdiction  in  this  cose. 

On  the  part  of  the  reapondent  it  was  contended 
that  the  child  being  born  of  an  Engliab  woman  in 
England,  in  the  county  of  Cornwall,  the  jaslices 
had  j  urisdiction. 

The  justices,  however,  being  of  opinion  that  as 
th«  ehfld  was  bom  in  England  as  aforesaid  the^ 
had  jurisdiction  in  Che  matter,  gave  their  determi- 
nation againat  the  appellant  in  the  manner  before 
stated. 

The  question  of  law  upon  which  this  case  was 
Stated  for  the  opinion  of  the  court  therefore  was, 
whether  the  justices  had  or  had  not  jurisdiction 
to  make  the  order  before  stated,  and  whether  the 
order  was  valid,  or  otherwise.  And  the  court  was 
bombl;  solicited  according  to  the  power  vested  in 
the  said  court  by  Che  said  statute  20  &  21  YicC.  c. 
43,  to  remit  the  case  to  the  said  jnaCicea,  with  the 
opinion  of  the  conrt  thereon,  or  to  make  such 
other  order  as  the  court  might  deem  lit. 

Anttia  argued  for  the  appellont,- — All  previous 
li^islatiou  on  thia  anhject  ia  repealed  by  35  &  36 
Tict  o.  65 ;  and  that  is  a  personal  statute.  By 
inteniational  law,  an  act  of  this  kind,  which  is  of 
the  nature  of  a  wrong  on  the  father's  part,  must 
b«  judged  according  Co  the  law  of  the  country  to 
which uie  person  who  ismadeliable  belones.  The 
Legislature  has  thought  proper  to  impose  different 
legislation  concerning  bastardy  upon  Ireland, 
from  that  of  this  country  :  for  this  purpose, 
therefore,  Ireland  must  be  taken  to  be  a 
foreign  country.  [Blackbhbn,  J.— But  this  is 
not  a  wrong  at  all ;  it  is  a  civil  remedy  against 
the  &ther  for  the  maintenance  of  the  child.] 
This  ezaot  point  baa  never  been  raised,  but  there 
are  two  cases  deciding  closely  analogous  questions. 
In  Seott  V.  Beyjnoar  (1 H.  &  0. 219),  the  action  was 
between  two  British  subjects  for  au  assault  com- 
mitted at  Naples;  the  Courts  of  Exchequer  aud 
Exdiequer  Chamber  held  that  the  action  lay  in 
this  conntry,  but  doubted  whether  any  such  action 
could  be  auatuned  if  one  of  the  parties  had  been  a 
Neapolitan.  And  it  was  held  in  The  KamaK 
(iTTBep.  2  P.  C.  505  J  21  L.  T.  Bep.  N.  8. 
159),  that  the  extent  of  the  aatbority  con- 
ferred on  the  master  of  a  vessel  to  bind  tha 
owiun  utiber  of  the  ship  or  cargo,  is  derived  from 
and  |p>verned  by  the  law  of  the  lag.  This  mle  as 
to  pcnNmal  statute*  is  to  be  found  also  in  U- 
Fdifa  Treitise  on  Intamational  Law,  vol.  1,  p.  7H. 
And  DaUoa  in  hia  QeneralJmiaprndenoe,  vol.  sxx., 
p.  U6, 1 1  rati  of  the  rights  of  family  witji  respect 


10  foreigners  in  paragraph  392 ;  he  says,  "  If  the 
relations  of  family  be  established  between  French 
md  foreigners,  iC  ia  always  the  personal  law  of 
each  which  shall  determine  his  state  and  capacity." 
Again,  with  respect  to  the  duty  of  maintenance 
upon  parents  so  situated,  where  there  is  a  differ- 
ence between  the  French  and  foreign  law,  he  says, 
"  It  seems  to  us  Chat,  from  the  rule  that  the  per- 
sonal statute  follows  each  individual,  whatever  be 
the  place  he  inhabits,  the  consequence  flows  that 
in  prinpicle  one  must  consult  only  the  personal 
law  in  order  to  decide  if  he  is  or  not  held  by  such  an 
obligation,  if  he  has  or  not  a  right  to  invoke  such 
a  protection."  [Blackbuen,  J. — That  proposition 
goes  to  thia  eiCent,  if  it  be  applicable  to  this  coun- 
try 1  that  if  a  Frenchman  were  to  come  to  England, 
and  have  a  child  by  an  Englishwoman  who  hod 
never  left  this  country,  he  would  not  be  liable 
under  the  Bastardy  Act.]  That  is  so.  [Cockburn, 
C.  J. — International  law  has  nothing  to  do  with 
the  interpretation  of  this  statute.]  The  3rd  section, 
in  limiting  the  time  for  the  woman's  application  to 
a  justice,  imptiea  that  the  connection  must  be  in 
England ;  it  aays,  "  at  any  time  within  the  twelve 
months  nest  alter  the  return  to  England  of  the 
man  alleged  to  be  the  father  of  auch  child." 
[Cockburn,  C.  J.^That  provision  merely  kee^ 
the  jurisdiction  alive  in  the  case  of  the  father's 
absence  from  this  country.]  It  was  held  under 
the  previous  statutes  on  the  subject  that  the  juris- 
diction existed  only  when  the  birth  waa  in  this 
country  [Beg.  v,  Blane,  13  Q.  B.  769),  and  that  de- 
cision was  baaed  upon  the  personal  law.  The 
same  principle,  and  the  imphed  intention  of  this 
statnte,  both  agree  in  requiring  the  intercourse  as 
well  as  the  birth  to  be  in  thia  country. 

Charles,  for  the  respondent,  was  not  heard. 
Cockburn,  C.  J.— I  think  this  is  the  simplest 
matter  possible.  The  statutes  on  bastardy  were 
intended  Co  make  tha  father  liable  and  to  protect 
the  pariah  ia  which  the  child  is  born  from  liability 
for  its  mainteiianoe.  The  last,  like  the  pre- 
vious Acts,  givea  the  justices  jurisdiction  to  make 
orders  for  this  purpose  whenever  the  child  is  bom 
in  England.  It  is  perfectly  immaterial  what  may 
be  the  rules  of  internaCional  law.  It  is  the 
law  of  England  that  if  a  woman  is  delivered  of  a 
bastard  child  in  this  country,  ond  the  father  is 
within  the  juriadicLion,  ahe  may  apply  for  an  order 
againat  him ;  and  if  the  paternity  be  eatablished,  he 
is  liable  for  the  child'a  maintenance.  The  fatber|a 
presence  ia  material,  and  the  place  of  the  child'a 
birth ;  hot  it  matters  not  where  the  connection 
toolE  place,  nor  to  what  country  the  parents  belong. 
BucKsUKN,  J. — I  am  entirely  of  the  aame 
opinion.  If  the  atatute  made  the  Ulicit  intercourse 
betiveen  the  father  and  mother  penal,  it  might 
have  been  necessary  Co  ahow  the  father's  liability 
according  to  the  law  of  his  country.  As  it  ia  we 
have  only  to  apply  the  words  of  the  statute,  which 
limit  the  jurisdiction  only  to  the  place  of  Che 
child's  birth,  and  the  presence  of  the  father. 
QuAm  and  AacmBAiD,  JJ.  concurred. 

Judgment  for  regpondent. 
Attorneys  for  appellant,  Futvoye  and  Paige. 
Attorneys  for  reapondent,  Coode,  Kiagdon,  and 
Cotto»  for  Bmith  and  Beiutt,  Devonport. 
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COUBT   OF   COMMON   PL£Aa 

Saported  by  Ethxkzngtov  Smith  and  J.  M.  Lslt,  Esqn., 

BarTi8ter8-«t>Law. 


Tuesday,  June  2, 1874. 

Dayies  (pet.)  v.  Kensington  and  Haedt  (resps.). 

Haverfordwest  Election  Petition. 

Election  petition — Befusal  of  returning  officer  to 
receive  nominaiion  of  candidate  not  paying  elec' 
Hon  expenses — Return  of  other  candidate  paying 
such  expenses — Whether  payment  condition  pre' 
cedent  to  taking  poll — BaUot  Act,  1872,  s.  8 — 
Reform  Ad,  1832,  ss.  68,  71. 

The  payment  of  election  expenses  is  no  condition 
precedent  to  the  taking  of  a  poll,  aiid  a  return  is 
void  if  a  returning  officer,  imposing  such  a  con- 
dition, refuses  to  take  a  poll  on  the  ground  of 
non-compliance  with  it. 

By  sect,  S  of  the  Ballot  Act,  1872,  election  expenses  are 
payable  in  the  same  manner  as  the  expenses  of  the 
erection  of  polling  booths  are  payahle ;  and  by 
sect,  71  of  the  Reform  Act,  18«')2,  su^h  booths  are  to 
to  be  erected  ai  the  joint  and  eqiud  expense  of  the 
candidates  by  contract  with  the  candidates  them" 
selves  if  they  think  fU,  and  if  not,  by  the  returning 
officer  at  the  expense  of  the  candidates, 

Haverfordwest  returns  one  member,  and  D,  and  K, 
were  both  duly  nominaied  as  candidates,  K,  paying 
601.  to  the  returning  officer  as  his  share  of  the 
estinuUed  election  expenses,  and  D.  not  making 
any  payment.  The  returning  officer  having 
formally  declined  to  notice  D.*s  candidature  unless 
D.  would  pay,  or  give  security  for  the  payment  of 
40L  as  his  half  &f  the  expenses,  returned  K.  as 
duly  elected,  \ot,  was  a  fair  sum  for  D.  to  pay 
if  any  sum  were  demandahle  by  the  returning 
officer  before  talcing  a  poll. 

Held,  upon  a  special  case,  that  K.  was  not  duly 
elected. 

Special  Case. 

1.  At  the  general  election  in  the  year  1874 
the  respondent  William  Lewis  Harding  was  the 
returning  officer  for  the  boroagh  of  the  town  and 
county  of  Haverfordwest. 

2.  The  said  borough  is  entitled  to  return  one 
member  to  Parliament. 

3.  The  election  for  the  said  boroucrh  was  duly 
appointed  by  the  said  returning  officer  to  be 
holden  on  the  2nd  Feb.  1874,  in  the  grand  jury 
room  of  the  Shire  Hall  at  Haverfordwest  afore- 
said, between  the  hours  of  11  a.m.  and  1  p.m. 

4.  Within  the  two  hours  appointed  for  the 
election  the  respondent  William  Edwards,  Baron 
Kensington,  appeared  in  the  grand  jury  room  as 
a  candidate,  with  two  registered  electors  as  his 
proposer  and  seconder,  and  accompanied  b^  his 
agent ;  and  handed  in  his  nomination  paper  signed 
by  such  proposer  and  seconder  and  purporting 
also  to  be  signed  by  eight  other  registered  electors, 
and  at  the  same  time  deposited  with  the  said 
returning  officer  602.  as  a  deposit  for  one 
moiety  of  the  returning  officer's  expenses  in 
carrying  into  effect  the  provisions  of  the  Ballot 
Act,  1872. 

5.  During  the  two  hours  aforesaid  the  petitioner 
also  appeared  in  the  said  grand  jury  room,  unac- 
companied by  any  proposer  or  seconder  or  other 
person,  and  handed  in  a  nomination  paper 
signed  by  two  registered  electors  as  his  proposer 
and   seconder,    and    by   eight    other   registered 

ejectors. 


6.  The  petitioner's  address  to  the  electors  of 
the  said  borough  was  posted  in  the  public  places 
of  Haverfordwest  several  davs  previous  to  the  day 
of  election,  and  immediately  on  its  appearance 
the  said  returning  officer  wrote  and  sent  to  the 
petitioner  a  letter  in  the  following  terms  : 

Spring  Gardens,  Haverfordwest,  29Ui  Jan.  1874. 

Dear  Sir, — I  observe  thAt  yon  have  published  an 
address  to  uie  electors  of  tMs  boroarh. 

As  it  will  be  utterly  impossible  for  me  to  make  the 
necessary  arrangements  for  the  poU  if  the  London  orders 
are  deferred  longer  than  to-morrow,  1  must  ask  you  to  be 
prepared  with  a  sufficient  deposit  or  approved  security 
Dy  to-morrow  at  noon. 

Be  pleased  to  let  me  hear  from  you  in  the  mean  time 
the  course  you  intend  to  adopt. — ^Yours  truly, 

W.  L.  Habding,  Sheriff  of  Haverfordwest. 

To  this  letter  no  reply  was  sent  by  the  petitioner. 
When  the  petitioner  presented  his  nomination 

Saper  the  said  returning  officer  demanded  of  him  a 
eposit  of  40Z.,  with  which  the  petitioner  was  not 
prepared,  and  which  he  did  not  make. 

The  said  returning  officer  thereupon  wrote  out 
and  served  upon  the  petitioner  a  notice  of  which 
the  following  is  a  copy  : 

To  Mr.  T.  W.  Davies. 

I  hereby  give  you  notice  and  require  you  to  depoeit 
with  me  the  sum  of  40{.,  or  to  give  me  approved  secnritj 
for  the  like  sum,  by  one  o'clock  (local  time)  to-day,  or  in 
default  of  your  so  doing  I  shall  decline  to  notice  your 
candidature  at  the  present  election  for  Haverfordwest. 
The  above  sum  is  one  moiety  of  the  estimated  disburse- 
ments by  the  sheriff. — ^Tours  obediently, 

2nd  Feb.  1874.  W.  L.  Habdino,  Sheriff. 

Assuming  that  the  returning  officer  was  entitled 
to  demand  any  deposit  or  security  from  the  peti- 
tioner, the  said  sum  of  40L  was  not  an  improper  or 
unreasonable  sum  to  be  paid  as  the  amount  to  be 
deposited  or  secured,  and  in  fact  40L  was  the  sum 
which  might  properly  have  been  fixed. 

7.  The  petitioner  did  not  either  during  the  two 
hours  appointed  for  the  election,  or  at  any  time 
aflerwanls  pay  or  tender  to  the  said  returning 
officer  the  said  sum  of  40L,  or  any  other  deposit,  or 
give  or  offer  to  give  any  security  for  the  said  sum 
of  401.  or  any  other  sum. 

8.  The  petitioner  did  not  during  the  time 
appointed  for  the  said  election  give  any  notice  to 
the  effect  that  he  withdrew  from  his  candidature 
signed  by  him  to  the  returning  officer. 

9.  The  petitioner  did  not  declare  nor  was  he 
called  upon  to  declare  in  writing  to  the  returning 
officer  on  or  before  the  day  of  nomination  the  name 
or  address  of  any  agent  or  agents ;  but  the  peti- 
tioner contends  that  if  he  had  been  nominated 
properly,  he  would  have  had  by  law  the  whole 
of  the  rest  of  the  day  for  the  purpose  of  appointing 
such  agent. 

10.  The  said  returning  officer  under  the  ciroom- 
stances  without  adjourning  the  said  election  for  the 
purpose  of  taking  a  poll,  declared  the  said  William 
Edwards  Baron  Kensington,  to  be  duly  elected,  and 
returned  his  name  to  the  Clerk  of  the  Crown  m 
Chancery. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  William  Edwards,  Baron  Ken- 
sington, was  duly  elected  and  returned. 

Qorst,  with  him  Alfred  Hardy,  for  the  petdtdoner. 
— ^There  is  nothing  in  the  Ballot  Act  1872,  or  tlie 
Beform  Act  of  1832,  to  which  sect.  8  of  the  BaDot 
Act  is  intended  to  refer,  which  warrants  the 
imposition  of  this  condition  precedent  to  nomi* 
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nation  by  the  returning  officer,  (a)  They  cited 
Morris  v.  Burdett  (1  Camp.  N.  P.  C.  218  (a.  d. 
1808) ;  2  M.  &  S.  212  (a.  d.  1813).  In  the  Qrst 
case  (reported  1  Camp.)  Lord  EUenborough, 
C.  J.,  held  that  a  candidate  is  only  liable  for 
such  expenses  as  are  imposed  by  positive  sta- 
tute, or  by  his  own  consent,  express  or  implied, 
notwithstsmding  there  might  have  been  a  long 
usage  for  the  expenses  being  rateably  defrayed  by 
all  me  candidates;  and  in  the  second  case  (reported 
2  M.  &  S.  212)  Lord  EUenborough,  C.  J.,  and 
Le  Blanc,  Bay  ley,  and  Dam  pier,  J  J.,  held  that  a 
candidate  proposed  without  his  consent,  but  after- 
wards taking  his  seat,  was  not  liable  to  pay  hustings 
expenses. 

C.  8.  Bowen,  for  the  respondent,  Lord  Kensing- 
ton.— First,  the  receiving  officer  was  right  in 
insisting  upon  having  his  expenses  paid  in  advance; 
secondly,  even  if  he  was  wrong  the  election  is  not 
therefore  void.  Mr.  Davies,  by  not  answering  the 
returning  officer's  letter,  had  shown  that  non-pay- 
ment of  the  expense/)  on  his  part  was  a  probable 
contingency.  At  common  law  the  sheriff  was 
under  no  Uability  to  provide  any  material  for  an 
election ;  such  liability  was  first  cast  upon  him  by 
18  Greo.  2,  0.  18,  s.  7  (repealed).  He  further 
referred  to  34  Geo.  3,  c.  73  (repealed  by  the  Ballot 
Act),  and  51  Greo.  3,  c.  126  (a  temporary  Act). 
MunU  v.  Sturge  (8  M.  &  W.  302)  is  no  doubt  an 
authority  for  the  petitioner,  but  it  is  submitted 
that  it  was  wrongly  decided.  And  such  portions 
of  the  judgments  as  make  for  the  petitioners  were 
not  necessary  for  the  decision  of  the  case — a  quali- 
fication which  will  apply  equally  to  the  judgments 
in  Morris  v.  Burdett  (nbi  sup.) 

Le  Marchant  for  Mr.  Harding,  the  returning 
officer,  argued  as  to  costs  only. — The  returning 
officer  ought  not  to  have  to  pay  costs ;  there  are 
decisions,  of  election  committees  only,  it  is  true, 
to  that  effect.  [Brett,  J. — To  my  knowledge, 
WilleSy  J.  read  all  the  decisions  of  election  com- 

(a)  Ballot  Act  1872  (35  &  36  Vict.  c.  33) ,  s .  8.  "  Subject 
to  the  proviflions  of  this  Act,  eyery  returning  officer 
shall  provide  such  nomination  jMbpers,  polling  stations, 
ballot  boxes,  ballot  papers,  stamping  instmments,  copies 
of  registers  of  voters,  and  other  things,  appoint  and  pay 
such  officers,  and  do  such  other  acts  and  things  as  may  be 
necessary  for  efPectnally  conducting  an  election  in 
man-nftr  provided  by  this  Act. 

"All  expenses  properly  incurred  by  any  returning  officer 
in  oanving  into  effect  the  provisions  of  this  Act,  in  the 
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any  parliamentary  election,  shall  be  payable  in 
the  same  manner  as  expenses  incurred  in  the  erection 
of  polling  booths  at  such  election  are  by  law  payable. 

Beform  Act  1832  (2  Will.  4,  c.  34),  s.  71.  <^  All  booths 
erected  for  the  conyenience  of  taking  polls  shall  be 
erected  at  the  joint  and  equal  expense  of  the  several 
candidates,  and  the  same  shall  be  erected  by  contract 
with  the  candidates,  if  they  shall  thuik  fit  to  make  such 
contract ;  or  if  they  shall  not  make  such  contract,  then 
the  same  shall  be  erected  by  the  sheriff  or  other  return- 
ing officer  at  the  expense  of  the  several  candidates  as 
aforesaid,  subject  to  such  limitation  as  hereinafter  next 
iflptioned,  (that  is  to  say)  that  the  expense  to  be  incurred 
for  the  booth  or  booths  to  be  erected  at  the  principal 
place  of  election  for  any  county,  riding,  parts  or  divi- 
sions of  a  county,  or  at  any  of  the  polling  places  so  to  be 
apiM)inted  as  aforesaid,  shall  not  exceed  the  sum  of  4/01.  ^ 
in  respect  of  any  one  such  principal  place ;  and  the  ex- 
pense to  be  incurred  for  any  booth  or  booths  to  be  erected 
for  any  parish,  district,  or  part  of  any  city  or  borough, 
shall  not  exceed  the  sum  of  251.  in  respect  of  anv  one 
such  parish,  district  or  part;  i>rovided  always,  that  if 
any  person  shaU  be  proposed  without  his  consent,  then 
the  person  so  proposing  Mm  shall  be  liable  to  defray  his 
share  of  the  said  expenses  in  like  manner  as  if  he  had 
been  a  candidate." 


mittees  from  the  earliest  times  downwards,  and 
said  that  he  had  not  found  any  which  did  not 
appear  to  him  to  be  right.]  He  then  cited  the 
Warrington  case  (1  O'Mall.  &  H.  42),  and  further 
stated  that  in  the  Hackney  case  (not  reported). 
Grove,  J.,  ordered  all  parties  to  pay  their  own 
costs. 

Lord  Coleridge,  C.J. — In  this  case  we  are  asked 
to  say  whether  Lord  Kensington  was  duly  elected 
to  serve  in  Parliament  for  the  borough  of  Haver- 
fordwest, in  which  it  appears  that  the  sheriff  acted 
as  returning  officer.  Lord  Kensington  had  been 
duly  proposed  and  seconded,  and  Mr.  Davies  had 
been  duly  proposed  and  seconded  within  the  mean- 
ing of  par.  1  of  sect.  1  of  the  Ballot  Act  1872.  The 
sheriff,  however,  declined  to  put  Mr.  Davies  in 
nomination  on  the  ground  that  Mr.  Davies  de- 
clined to  find  funds  for  the  expenses  of  the  election, 
which  are  to  be  defrayed  in  the  first  instance  by 
the  sheriff  himself.  It  is  beyond  doubt  that  the 
sheriff  imposed  the  giving  of  this  deposit  as  a  con- 
dition precedent  to  the  t^ng  of  a  poll,  and  I  may 
say  that  nobody  impeaches  the  motives  of  the 
sheriff  in  so  imposing  it.  The  case  finds  that  the 
amount  of  40Z.  was  no  exorbitant  deposit  to  ask 
for,  if  the  sheriff  were  entitled  to  ask  for  any 
deposit  at  all.  Now,  was  he  justified  in  imposing 
this  condition  precedent  or  not  ?  I  am  of  opinion 
that  he  was  not.  The  question  depends  on  the 
construction  of  sect.  71  of  the  Reform  Act  of  1832, 
upon  which  section  we  have  opinions  of  the  highest 
authority.  The  Ballot  Act  m  no  way  helps  us, 
inaamuch  as  sect.  8  of  that  Act  merely  directs  that 
election  expenses  are  to  be  payable  in  the  same 
manner  as  the  expenses  incurred  in  the  erection  of 
polling  booths  are  by  law  payable.  Now  th«  law 
as  to  the  payment  of  such  expenses  is  contained  in 
two  sections  of  the  old  Reform  Act  of  1832,  s.  68 
and  sect.  71.  Sect.  68  is  not  of  much  importance 
because  the  greater  part  of  it  has  been  repealed, 
but  is  of  some  use  in  illustrating  the  meaning  of 
sect.  71.  [The  learned  judge  then  read  sect.  71, 
and  proceeded :]  Here  there  is  no  trace  of  any 
condition  precedent,  no  trace  of  an  enactment  that 
if  a  candidate  refuses  to  pay  expenses  he  shall  not 
be  allowed  to  proceed  to  election.  Yet  bo  serious 
a  matter  as  the  refusing  to  allow  a  candidate  to  be 
placed  in  nomination  would  have  been  put  in  clear 
words,  if  it  had  been  intended  that  such  should  be 
the  law ;  and  it  would  not  have  been  left  to  be  got 
at  by  what  I  must  call  a  far-fetched  and  strained 
construction  of  words.  But  we  are  not  left  to  decide 
between  such  a  far-fetched  construction  and  the 
reasonable  construction.  The  section  received 
judicial  construction  in  1841  in  Muntz  v.  Sturge 
(uhi  sup.),  decided  by  such  high  authorities  as  Lord 
Abinger,  C.B.,  and  Parke  and  Anderson,  BB.  In 
that  ca<«e  the  plaintiff  was  returning  officer  for  Bir- 
mingham, and  sued  the  defendant,  who  had  been 
put  in  nomination  but  declined  to  go  to  the  poll, 
for  one-third  part  of  the  expenses  incurred  by  the 
plaintiff  in  erecting  the  polling  booths  under  sects. 
68  and  71  of  the  Reform  Act.  So  the  Act  came 
before  the  court  to  be  construed,  and  I  find  that 
the  very  argument  that  has  been  urged  before  us 
to-day  was  pressed  upon  the  court.  **  It  was  urged 
upon  us,"  said  Lord  Abinger,  C.B.,  "that  this 
cannot  be  the  true  construction  of  the  Act "  (that 
the  candidates  designated  by  sect.  71  are  only  those 
who  go  to  the  poll)  **  inasmuch  as  the  returning 
officer  is  necessarily  obliged  to  incur  a  lar^  ^x- 
tioQ  of  iihe  QxpeuBQ  \>dotQ  Oc^e  ^^  ^x<^  Varc  "Ov^^ 
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Netille  V,  Bridgeb. 
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nomination,  it  bein^  often  impossible  to  erect  the 
necessary  booths  between  the  time  of  the  nomina- 
tion and  the  actual  commencement  of  the  poll. . .  It 
mnst  be  admitted  that  the  constmction  which  we 
put  on  these  clauses  may  in  some  cases  possibly, 
though  not  very  probably,  cast  on  the  returning 
officer  the  burthen  of  preparing  at  least  for  the 
erection  of  booths,  when  there  may  be  never  any 
person  answering  the  description  of  a  candidate 
eventually  liable  to  reimburse  him.  But  at  most 
this  only  shows  that  in  certain  rare  cases  the  post 
of  returning  officer  may  be  one  of  an  onerous 
character;  and  the  Legislature  may  well  have 
considered  that  to  be  a  far  less  evil  than  it 
would  be  to  prevent  proper  persons  from 
being  proposed,  under  the  fear  that  the  pro- 
posers might  afterwards  become  liable  to  the  ex- 
pense of  a  poll,  in  which  they  may  have  taken  no 
part. . .  Our  attention  was  pointed  in  the  argument 
to  the  passage  in  sect.  18,  which  directs  the  returning 
officer  to  give  two  days'  notice.  .  .  .  This  certainly 
shows  that  in  some  cases  the  returning  officer 
must  erect,  or  at  all  events  have  made  preparations 
for  erecting  booths,  before  he  knows  whetner  there 
will  or  not  be  any  necessity  for  them ;  but,  as  we 
have  already  stated,  we  do  not  feel  the  argument 
of  the  plaintiff  resulting  from  that  state  of  things, 
as  amounting  to  anything  like  a  reductio  ad  (ibsur- 
dum"  This  was  a  written  and  considered  judg- 
ment, and  is  of  the  very  highest  authority.  But 
our  attention  has  also  been  called  to  the  earlier 
authorities,  bearing  upon  the  earlier  state  of  the 
law.  These  only  make  in  the  same  direction.  In 
Morris  v.  Burdett  (1  Camp.  218),  I  find  Lord  Ellen- 
borough  saying:  "To  proclaim  the  election  is  a 
duty  which  the  law  casts  upon  the  high  bailiff." 
The  second  decision  (2  M.  &  S.  212)  proceeded 
upon  a  narrower  ground,  but  is  as  authority  for 
the  petitioner  as  far  as  it  goes.  I  am  of  opinion, 
therefore,  that  Mr.  Da  vies  had  a  right  to  refuse  to 
comply  with  a  condition  which  the  returning  officer 
had  no  right  to  impose,  and  that  the  return  of  Lord 
Kensington  is  voio.  As  to  costs,  Lord  Kensington 
did  nothing  wrong,  so  that  we  do  not  give  costs 
against  him.  The  case  of  the  returning  officer  is 
more  doubtful.  I  think  on  the  whole  he  will  be 
sufficiently ;  punished  by  having  to  bear  his  own 
costs. 

Brett,  J. — ^It  is  said  on  the  one  side  that  the 
returning  officer  committed  such  a  breach  of  duty 
as  to  avoid  the  election ;  it  is  replied  on  the  other 
that  he  was  entitled  to  impose  a  certain  con- 
dition precedent,  and  to  refuse  to  receive  the  nomi- 
nation of  Mr.  Davies  as  that  condition  was  not 
complied  with.  It  is  maintained  that  he  was 
entitled  to  force  Mr.  Davies  either  to  pay  the 
expenses  of  the  election  or  to  find  security  for 
their  payment.  Now  the  Ballot  Act  clearly  casts 
upon  the  returning  officer  the  duty  of  finding  all 
things  necessary  for  the  election,  and  the  attendant 
expenses  are  to  be  payable,  it  appears  on  reference, 
in  the  same  manner  as  the  expenses  incurred 
in  erecting  polling  booths  under  the  Beform  Act 
of  1832.  [The  learned  judge  read  the  earlier  portion 
of  sect.  68  of  that  Act  and  proceeded :]  I  think  this 
section  necessarily  implies  that  polling  places  are 
intended  to  be  erected  in  every  borough  in 
England.  Then  sect.  71  provides  that  booths  shall 
be  erected,  but  omits  to  say  expresslv  by  whom. 
If  it  had  been  meant  that  the  candiaates  should 
erect  them,  there  would  have  been  nothing  easier 
ilisn  to  Bay  so.    The  Beotion  then  goes  on  to  pro- 


vide for  contracts,  meaning  thereby  that  the  can- 
didates are  not  to  be  bound  by  the  sheriff's  esti- 
mates, but  may  force  him  to  conclude  a  specific 
contract  with  the  parties  providing  the  booths. 
But  it  has  been  argued  that  the  words  of  51  Grea 
3,  0. 126,  s.  1,  imply  that  the  payment  of  expenses 
was  a  condition  precedent.  I  think  it  unlikely 
that  this  should  be  so,  and  Mr.  Bowen  is  driven  to 
sav  that  the  returning  officer  would  be  entitled  to 
call  for  the  payment  of  the  money  into  his  hands. 
But  however  that  may  be,  the  point  was  clearly 
decided  by  Lord  EUenborough,  C.  J.,  and  the  rest 
of  the  court  in  Morris  v.  Burdett  (2  M.  &  S.  212), 
and  by  the  Court  of  Exchequer  in  Muntz  T. 
Sturge  (ubi  sup.).  But  it  is  said  that  the  conclusions 
of  the  court  upon  the  point  were  not  necessary  for 
the  decision  of  the  case.  I  think  that  is  but  a 
weak  argument  in  a  case  where  the  point  was 
raised  before  the  court,  when  the  court  chose  to 
take  it  into  consideration,  and  pronounced  a  coa- 
sidered  judgment  upon  it.  I  am  clearly  of  opinion 
that  under  the  Ballot  Act  the  payment  of  expenses 
is  no  condition  precedent  to  the  receiving  of  a 
nomination,  and  that  all  the  returning  officer  has 
to  do  is  to  see  that  the  provisions  of  sect.  1  are  com- 
plied with.  The  refusal  to  receive  a  nomination 
going  to  the  very  substance  of  the  election,  and 
not  being  an  infringement  of  merely  directory 
rules,  our  judgment  is  for  the  petitioner.  I  a^^ree 
with  what  my  lord  has  said  as  to  costs.  Lord 
Kensington  has  done  nothing  wrong,  so  that  there 
is  no  reason  that  costs  should  be  given  against 
him.  I  am  disinclined  also  to  give  costs  against 
the  returning  officer,  because  I  cannot  think  that 
Mr.  Davies  did  a  handsome  thing.  Mr.  Davies 
was  no  doubt  entitled  to  stand  upon  his  strict 
rights,  but  looking  to  the  universality  of  the 
practice  which  he  chose  not  to  follow,  I  think  m 
ought  not  to  give  him  costs  as  against  the  return- 
ing officer. 

Judgment  for  petitioner:  Election  certified  io 
speaker  as  void. 

Attorneys  for  petitioner,  EUis  and  Go. 
Attorneys  for  respondent,  Wyatt,  HoskifUf  and 
Hooker. 
Attorney  for  returning  officer,  T.  H.  Smith, 


COXTBT  OF  EXCHEQirsa. 

Beported  by  T.  W.  Saukdsrs  and  H.  LsieXa  Baqn^ 

Barristen-at-Law. 

Second  Division  op  the  Court. 

Monday,  June  8, 1874. 

(Before  Bramwell  and  Pigott,  BB.) 

Neville  v.  Bridges. 

Ecclesiastical  law — Burial  in  vaM  in  chwrek — 
Burial  fees — Bight  of  parson  to  charge  fee  for — 
Parson  s  claim  as  freeholder — Action  for  owrial 
fee  — Jurisdiction  of  Common  Law  Court  over — 
Custom — Beasonahleness  of  fees — ^^on-poruV 
ioner. 

On  an  applicaJtion  to  the  vicar  of  a  parish  for  leavs 
to  open  a  vatdt  in  the  church,  and  to  oury  ike 
corpse  of  a  non-parishioner  therein,  the  vicoTfiU 
having  the  soil  and  freehold  of  the  church  in  hin^ 
self,  m^iy  make  a  bargain  ivith  the  applieomt  for 
the  payment  of  a  special  fee  for  aivvng  hie  eon- 
sent,  and  may  enforce  stich  bargain  by  an  ordir 
nary  a^ion  in  a  common  law  courL 

8o  held,  by  BramvjeU  and  Figott,  BB. 
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Nevilli  v.  Bbidokk. 


[Ex. 


Tbis  waa  »  case  stated  on  nppeal  hj  the  defendant 
from  the  decision  of  the  judge  of  the  Coantjr  Court 
of  Berkshire,  holden  at  Wiadaor,  as  follows  ; 

1.  The  action  came  on  to  bo  heard  before  the 
jadge  of  the  Coantv  Conrt  of  Eerkehire,  holden  at 
Windsor,  without  a  jury  on  the  24th  March,  and  by 
adjoomnient  on  the  20th  April  and  22nd  May  1673. 

2.  On  the  first  adjonmment,  viz.,  the  24th  April, 
ftt  the  commencement  of  the  hearing,  the  cotmael 
tor  tbe  plaintiff  applied  for  leave  to  amend  his  par- 
ticnlaiB  of  demand;  and  the  learned  judge  allowed 
the  proposed  amendment,  anbiect  to  any  objection 
to  be  made  thereto  at  the  then  next  monthly 
meeting  of  the  court,  and  be  adjourned  the  farther 
bearine  and  proceedings  nntil  the  same  day. 

S.  At  tbe  ensning  monthly  sitting,  viz.,  on  the 
22Dd  MAy>  in  the  year  aforesaid,  objection  was 
tftken  on  the  part  of  the  defendant  (the  now 
appellant)  to  the  proposed  amendnicnt,  and  after 
■rgnment  the  learned  judge  overruled  tbe  ob- 
jection, and  allowed  the  amendment. 

4.  The  qnestion  first  hereinafter  raised  and 
■tated  is,  whether  the  learned  judge  had  or  had 
not  power  or  authority  so  to  allow  the  amend- 
meot  of  the  statement  of  the  plaiatifi^s  parti- 
cobrs.  The  particnlars  as  amended  are  as  follows  : 
nil*  foUowiig  BM  the  partionhuis  of  the  pUintiff'B 
elaim  in  ^lii  acticiii  i  For  that  it  vu  a^nMd  by  the 
plaintiff  sBd  the  defendant  that,  in  oonaideration  that  the 


Hrs.  Eliiabeth  Bathiheba  Davieg,  deoeued,  in  tbe 
pariah  oboroh  of  Wrajibiiry,  aitnats  within  the  diatriot 
and  j«liadiation  of  the  uid  Count;  Court,  and  wonld  do 
and  oaoM  to  be  doee  in  the  Hid  ohnrah  all  thinea  neoes- 
MEf  andineidenlal  to  tha  eud  bnrial  in  and  atKnit  the 
ombIb^  a  Tanll  and  otherwiee,  the  defendant  promtBed 
tta  p*-"''*  to  paj  to  him  a  certain  gam  of  monor,  to 
whf  the  intn  of  tmnty  ffnineu  id  that  behalf  ;  and  the 
plaintiff  Haji  that  he  icave  hie  ooDeent,  lioence,  and 
permiiaJon  lo  requested  ae  aforesaid  to  tbe  defendant, 
and  the  bod;  of  the  aaid  E.  B.  Daviaa  was  boried  by 
the  defendant  i*  the  said  ehnroh ;  and  the  plaintiff  did 
andeaBMdta  be  done  all  thinga  neoenary  andinoideiital 
to  th*  eaid  bnrial  in  and  about  opening  a  vaolt  in  the 
•aid  eboroh  and  othecwiae,  jet  Uie  defendant  haa  not 
paid  the  nid  plaintiff  the  aaid  earn,  or  any  part  thereof, 
and  the  mme  temaine  dne  and  nnpaid.  And  (he 
idaintlS  alio  anea  tor  money  payable  by  the  defendant 
to  the  plaintiff  on  an  anoonnt  stated  between  them  ;  and 
tka  plaintiff  <dainM  311.  And  the  plaintiff  withdraw! 
bja  olaim  from  the  ooneidetatioD  of  the  uid  Connty 
Conrt  aa  tet  forth  in  the  original  partioelara  in  this 
Boliom,  tiiat  la  to  aaj— 


Th«  origtnal  particnlars  were  as  follows  ; — 
For  the  following  fMi  dne  from  the  defendant  to  the 
plaintiff,  then  vicar  of  tbe  pariah  of  Wf ardiabaty,  in 
the    eonnty   of  Bnoldngham,  in  oonneetion  with   the 
fnwnl  of  tb«  UtaKra.  Daviea. 

£   s.   d. 

18B&    Jan.  SO.— Entranoe  Fee     3    2    0 

Chnieh  Serrioe 0    9    0 

Buial  in  the  Chnndi .  21    0    0 


I  M  also  daimed  on  i 


5.  Before  the  plaintifTa  case  was  opened  on  tbe 
Snt  di^  of  hearing  (20th  Uarch)  tbe  defendant'" 


iMni  (^ected  to  the  jnriBdiotion  of  the  coort, 
the  gronnd  that  the  partii;alara  of  demand,  qb 
*  to   tbe  plaint,  showed  that    the 


amount  claimed  was  for  fees  alleged  to  be  dne  for 
the  bnrial  of  Mrs.  Davies,  and  that  sncb  fees  were 
recoverable  (if  at  aU)  only  in  the  Ecclesiastical 
Conrts.  Tberenpon,  the  counsel  for  the  plaintiff 
stated  that  he  intended  to  rely  on  the  special  con- 
tract or  promiao  of  the  defendant,  for  a  valid  and 
lawful  consideration,  to  pay  tbe  said  sums  demanded, 
or  some  or  one  of  them,  and  that  he  was  entitled 
to  proceed  in  support  of  his  case  on  the  parti- 
culars as  originally  framed  and  annexed  to  tbe 
plaint,  viz.,  on  the  claim  "  on  the  account  stated." 
The  learned  jud^e  permitted  the  case  to  proceed, 
and  reserved  his  decision  on  the  point  till  the 
evidence  should  be  before  bim. 

6.  The  counsel  for  the  plaintiff  then  opened  bis 
case,  submitting,  amongBt  other  grounds,  that  the 
coort  had  jurisdiction,  partly  on  the  ^ound  that 
there  was  a  contract  between  the  parties,  and  also 
on  tbe  ground  that  burial  fees  may  be  tbe  subject 
of  proceedings  in  a  court  of  common  law,  if  the 
amount  of  fee  or  tbe  costom  of  the  parish  be  in 
dispute. 

7.  The  following  facta  were  proved  by  tbe 
evidence  given  for  the  ptiuntiff.  No  witnesses 
were  called  for  tbe  defendant. 

8.  The  plaintiff,  the  Bev.  Seymour  Ifeville,  was, 
in  Jan.  1866,  at  the  time  of  the  burial  of  Mrs. 
Davies,  hereinafter  mentioned,  vicar  of  Wyardis- 
bury,  or  Wraysbury,  in  tie  county  of  Bucking- 
ham, situate  within  the  jurisdiction  of  the  eoid 
County  Court.  The  defendant,  Mr.  Edward. 
Brideer,  is  the  sole  executor  aod  residoary  legatee 
of  Mrs.  Elizabeih  Bathsheba  Davies,  widow, 
deceased. 


buried  in  a  brick  vault  or  grave,  belonging  to  the 
family  of  Mrs.  Davies,  in  the  aisle  of  Wrayahnry 
Chnrcb.  Ho  was  not  a  parishioner  of  Wraysbury, 
and  his  friends  {for  obtaining  the  consent  of  the 
vicar  of  Wraysbury  to  bis  interment  in  tbe 
church,  and  leave  to  break  the  soil  and  open  a 
vault  therein  for  the  purpose)  paid  tbe  vicar  the 
sum  of  301.  68.  6d.,  such  sum  being  the  amount 
paid  and  charged  by  the  vicars  of  Wraysbury,  for 
the  interment  of  any  non- parishioner. 

10.  On  the  24th  Jan.1868  Mrs.  Elizabeth  Daviea 
died,  and  was  not,  at  the  time  of  her  death  a 
parishioner  of  Wraysbury.  By  her  will  she  ap- 
pointed the  defendant  her  sole  execntor,  and  gave 
directions  that  she  was  to  be  buried  at  Wrays- 
bury church,  near  her  husband.  The  defendant 
authorised  and  gave  orders  to  Mr.  Tbeopbilus 
Wntkins  undertuier,  of  No.,  Lamb's  Conduit- 
street,  London,  who  bad  condncted  the  burial  of 
Mr.  Davies,  to  make  all  necessary  engagements 
and  arrangements  for  the  burial  of  Mrs.  Davies  in 
Wraysbury  church,  if  possible,  and  to  do  all  that 
was  requisite  for  tho  purpose. 

11.  "The  plaintiff  was,  at  the  end  of  Jan.  1868, 
absent  from  Encland.  His  office  waa  temporarily 
filled,  and  ita  duties  discharged  for  bim,  by  a 
curate.  Tbe  fees  due  to  tbe  vicar  and  the 
charges  made  by  him  in  relation  to  his  office  were 
always  received  and  claimed  on  his  account  by  the 
pariah  clerk  of  Wraysbury.  The  curate  and  tbe 
parish  clerk  were  duly  authorised  to  make  all 
necessary  engagements  and  arrangements  for 
burials. 

12.  Mr.  Watkins  communicated  with  the  antho- 
rities  on  the  spot,  and  applied  for  permission  to 
open  the  Daviea  vault  or  En>^«  iii  tts»  dosiidB,  wA 
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to  bury  Mrs.  Davies  there.  Mr.  Watkins  was 
informed  by  the  parish  clerk  that  the  fees  would 
be  high,  or  that  the  charges  would  be  heavy,  in 
consequence  of  the  vault  being  in  the  church. 
Mr.  Watkins  stated  to  the  parish  clerk  that  he  was 
requested  to  bury  Mrs.  Davies  in  the  grave  of  her 
late  husband  within  the  aisle ;  that  he  had  con- 
ducted  the  burial  of  Mrs.  Davies*s  late  husband, 
and  had  paid  the  charges  made  in  respect  thereof. 
The  necessary  consent  was  then  given,  and  the 
bricked  vault  mentioned  in  par.  9  was  opened 
in  the  aisle  of  the  church,  and  on  the  30th  Jan. 
the  said  Mrs.  Elizabeth  Davies  was  interred 
therein.  The  plaintiff's  curate  officiated,  and  the 
defendant  was  present  at  the  funeral. 

13.  The  parish  clerk,  who  had  resided  for 
fifty  years  in  the  parish,  and  who  succeeded  his 
father  in  the  office  of  parish  clerk  in  1845,  and 
had  since  filled  it,  produced  an  old  book.  The  said 
book  is  ordinarily  kept  in  and  was  taken  from  the 
iron  chest  in  the  parish  church,  which  the  witness, 
the  parish  clerk,  received  at  the  time  he  took 
office,  containing,  amongst  other  things,  the  scale 
of  fees  and  charges  made  in  respect  of  burials  in 
the  parish  of  Wraysbury  for  parishioners  and  out 
parishioners.  The  scale  of  fees  and  charges  were 
proved  by  him  to  be  in  the  handwriting  of  the 
deceased  vicar  of  Wraysbury,  and  had  been  in 
force  as  long  as  he  could  remember,  and  had  been 
always  adhered  to.  Ko  claim  in  respect  of  fees 
had  been  resisted  before.  The  scale  of  fees  and 
charges  was  a  matter  of  common  knowledge  in 
the  parish.  For  out  parishioners  all  fees  and 
charges  were,  as  appeared  in  the  entries  in  the 
said  book,  exactly  aouble  what  is  received  and 
claimed  from  the  parishioners. 

On  first  making  a  vault  within  the  church,  the 
sum  of  ten  guineas  was  the  invariable  charge 
shown  by  the  said  book  as  made  by  the  vicar  of 
Wraysbury,  whether  for  parishioners  or  non- 
parishioners.  On  the  opening  of  a  grave  or  vault 
within  the  church,  and  for  the  consent  of  the 
vicar  for  the  burial,  the  sum  (independent  of  the 
fees  for  church  service)  of  ten  guineas,  was  the 
charge  shown  by  the  said  book  as  made  by  the 
vicar  of  Wraysbury  for  parishioners,  and  twice 
that  sum  for  non-parishioners. 

14.  Taylor,  the  parish  clerk,  also  deposed  that 
it  is  usual  for  the  undertaker  to  pay  all  fees  and 
charges  at  the  time  of  the  funeral. 

Shortly  after  the  funeral  the  parish  clerk 
handed  to  Mr.  Watkins  an  account,  of  which  the 
following  is  a  copy. 

Wraysbury,  30th  Jan.  1868. 
For  the  funeral  of  the  late  Mrs.  Henry  Davies. 

£   B.    d. 

Fees  due  to  the  vicar      2    2    0 

Church  service 0    9    0 

Burial  in  the  church       ,    ...21    0    0 

Fees  due  to  the  clerk  for  entrance     ...    0  10    0 
Clerk  and  sexton's  fee  for  opening  and 

dosing  vault 110 

Clerk  and  sexton's  fee  for  burial  in  the 


church 


•  •  •         •  •  • 


.2    2    0 
^£27    4    6 


Mr.  Watkins  thereupon  promised  the  parish 
clerk  to  send  him  a  cheque  by  return  of  post  for 
the  amount.  He  did  not,  however,  do  so,  but  sent 
the  account,  and  afterwards  referred  the  parish 
clerk,  to  the  defendant. 

15.  The  parish  clerk  having  applied  to  the 
defendant,  received  the  following  reply : 


37,  Eling  Williftm*8treet,  London  Bridge,  E.C. 
27th  Feb.  1868. 
Sir, — ^The  account  of  fees  to  which  you  allude  in  your 
letter,  without  date,  just  received,  has  been  handed 
to  me  by  Mr.  Watkins.  It  appears  to  be  solely  for  the 
liberty  to  bury  the  late  Mrs.  Davies  in  her  own  vault, 
and  the  amount  thereof,  ^27  4e.  6d.,  seems  to  me  so  out- 
rageously exorbitant  that  I  cannot  believe  it  has  been 
sent  with  the  knowledge  or  sanction  of  the  Vicar  of 
Wraysbury,  who  was  a  friend  of  the  deceased.  I  cannot, 
therefore,  comply  with  your  request  to  forward  yon  a 
cheque,  but  shall  wait  the  return  of  Mr.  Neville,  who,  I 
understand,  is  at  present  abroad. — I  am,  &c., 

Mr.  Henry  Taylor,  £.  K.  Bbidokb. 

Vicarage  Farm,  Wraysbury,  Staines. 

In  reply,  Taylor  wrote  the  follewing  letter : 

Wraysbury,  28th  Feb.  1868. 

Sir, — I  be^  to  inform  you  that  I  have  received  all  feet 
due  to  the  vicar  for  the  last  twenty- five  years  in  Wrays- 
bury, and  have  to  hand  them  over  to  the  vicar,  who  looks 
to  me  for  the  same.  Mr.  Neville  has  buried  a  great  many 
of  his  friends  at  Wraysbu^,  but  I  never  knew  him  to 
give  any  one  his  fees.  We  have  a  list  of  fees,  which  I 
dare  not  alter.  Although  Mr.  Neville  gave  nermission  to 
bury  the  late  Mrs.  Henry  Davies  in  the  vault,  he  did  not 
mention  anything  about  the  fees  to  be  given.  It  ii 
always  usual  for  the  undertaker  to  pay  me  at  the  time, 
the  day  of  the  funeral. — I  am,  Ac, 

Ht.  Tatlos,  Parish  Clerk. 

E.  K.  Bridger,  Esq. 

16.  On  the  parish  clerk  again  applying  to  the 
defendant,  he  received  the  following  letter : 

37,  Eling  William- street,  London  Bridge,  E.C., 
12th  June,  1868. 
Sir, — I  have  already  stated  to  you  my  objection  to  the 
account  you  sent  me  for  fees  in  respect  of  the  late  Mrs. 
Davies's  funeral,  and  that  I  shall  be  happy  to  pay  any 
reasonable  amount. — ^Tours,  &c., 

E.  K.  B&IDGXB. 

Mr.  H.  Taylor,  Wraysbury. 

Kothing  had  been  paid  by  the  defendant  to  the 
plaintiff,  or  to  the  parish  clerk,  in  respect  of  the 
fees  and  charges  mentioned,  and  this  action  was 
brought  to  recover  the  sum  claimed  by  the 
plaintiff. 

17.  On  these  facts  being  proved  the  counsel  for 
the  plaintiff  contended  that  the  court  had  joris- 
diction  to  hear  and  determine  the  plaintiff's 
demand,  and  that  there  was  evidence  to  sup- 
port it. 

18.  The  counsel  for  the  defendant  objectttd  that 
the  facts  proved  showed  that  the  sums  claimed 
being  burial  fees,  could  not  be  recovered  in  the 
County  Court;  that  even  if  they  could,  borial 
fees  could  only  be  due  by  immemorial  cnstom, 
and  that  there  was  no  evidence  of  such  custom  in 
this  case;  and  that  the  amount  claimed  was  ex* 
ccssive,  and  disproved  an  immemorial  custom,  and 
that  there  was  no  evidence  of  any  contract  or 
promise  to  pay  the  sums  claimed,  nor  of  any 
account  stated.  The  learned  judge  upon  this  part 
of  the  case  expressed  his  opinion  that  the  amount 
claimed  for  the  opening  the  vault  or  grave  for  the 
interment  of  an  out  parishioner,  or  non-parishioner, 
was  not  excessive ;  but  he  reserved  his  judgment 
until  the  next  sitting  of  the  court.  And  at  the 
next  sitting,  which  was  held  on  the  20th  April 
1873,  the  counsel  for  the  plaintiff  applied  for  leave 
to  amend  his  particulars  of  demand,  which  amend- 
ment the  learned  judge  allowed,  subject  to  any 
objections  to  be  made  at  the  then  next  oourt  day, 
and  further  reserved  his  judgment  until  the  same 
day. 

19.  At  the  next  sitting  of  the  court,  namely,  on 
the  22nd  May  1873,  the  objection  on  the  put  of 
the  defendant  to  the  said  amendment  was  renewed, 

,  but  was  overruled  by  the  learned  judge^  wsad  the 
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amendment  was  allowed,  and  made  as  set  forth  in 
par.  3  of  this  case. 

20.  The  learned  jadge  ruled  that  he  had  juris- 
diction to  determine  the  portion  of  the  plaintifiTs 
demand  which  had  not  heen  withdrawn  from  the 
consideration  of  the  court.  He  found  that  the 
sum  claimed  was  a  reasonable  sum,  and  was  the 
sum  customarily  charged  by,  and  paid  to,  the 
Vicars  of  Wraysbury  for  their  consent  to  the 
burial  of  out  parishioners  within  the  parish 
church,  and  their  leave  to  open  the  soil  for  that 
purpose;  and  that  the  defendant  had  himself, 
and  by  his  authorised  agent,  agreed  to  pay  such 
reasonable  amount  as  would  be  reouired,  and  the 
learned  judge  gave  judgment  for  tne  plaintiff  for 
the  sum  in  the  amended  particulars  demanded — 
viz.,21Z. 

From  this  judgment  the  defendant  now  appeals. 
The  questions  for  the  decision  of  the  court  are  : 
first,  had  the  learned  judge  the  power  or  authority 
to  allow  the  amendment  of  the  particulars  of  the 
plaintiff's  demand  under  the  circumstances  stated ; 
secondly,  had  the  County  Court  jurisdiction  to 
entertam  the  plainti£E*s  demand  as  set  forth  in  the 
amended  particulars  in  par  4;  thirdly,  can  the 
verdict  for  the  plaintiff  be  supported  with  or  with- 
out the  amendment. 

Bayfordf  for  the  defendant  (appellant),  con- 
tended, first,  that  on  the  particulars  of  demand 
as  ori^nally  delivered,  the  County  Court  had  no 
jurisdiction  in  the  matter,  inasmuch  as  it  was  an 
action  for  the  recovery  of  burial  fees  which  were 
recoverable  only  in  the  spiritual  or  ecclesiastical 
court;  secondly,  that  the  amendment  of  the 
plaintiff's  particulars  of  demand  was  such  as  the 
judge  had  no  power  to  allow,  and  that  it  ought  not 
to  have  been  made ;  and,  thirdly,  that  even  if  the 
amendment  was  rightly  made,  yet  the  County 
Court  had  still  no  jurisdiction  in  the  matter.  The 
claim  in  the  original  particulars  was  not  for  an 
agreed  amount,  but  expressly  for  ^^jfeea  due  from 
the  defendant  to  the  plaintiff  as  vicar,"  for  the 
burial  of  the  deceased,  under  the  three  heads  of 
"  entrance  fee,"  "  church  service,"  and  "  burial  in 
the  church,"  in  all  amounting  to  232. 11«.  Now, 
unless  due  by  custom,  burial  fees  are  not  charge- 
able or  recoverable ;  and  when  so  due,  the  remedy 
is  in  the  Ecclesiastical  Court,  which  alone  has 
jurisdiction,  and  to  that  court  the  plaintiff  should 
Lave  gone.  No  doubt,  if  the  custom  be  disputed, 
prohibition,  if  applied  for,  would  be  granted;  but 
not,  as  it  is  said,  in  the  books,  "  projpter  defectum 
jurisdictionis,**  but  tricUionia. 

Dean  and  Chapter  of  Exeter's  case,  1  Salk.  334  ; 

Spry  V.  QaUop,  16  M.  &  W.  716 ;  16  L.  J.,  N.S.,  218, 
Ex. 

Spry  T.  The  Directors,  ^c,  of  8t,  Marylehone,  2  CartiB 
Cons.  Bep.  5. 

No  valid  custom  for  payment  of  a  uniform  fixed 
fiom  was  proved  in  the  present  case;  indeed,  it 
appeared,  on  the  contrary,  that  the  sums  charged 
for  burying  in  the  church  varied  on  different 
occasions.    He  cited  on  the  point : 

Mills  V.  The  Mayor,  ire,  of  Colchester,  16  L.  T.  Bep. 
KJ9. 626 ;  L.  Bep.  2  C.  P.  476 ;  36  L.  J.  210,  0.  P. 
Shephard  and  another  r.  Payne  and  another,  6  L.  T. 
Bep.  N.  S.  716  ;  12  C.  B.,  N.  S.,414 ;  31  L.  J.  297, 
0.  P. ;  8.  0.  affirmed  in  error,  10  L.  T.  Bep.  N.  S. 
192  ;  83  L.  J.  158,  0.  P. ;  16  0.  B.,  N.  S.,  132. 
Bryant  r.  Foot,  16  L.  T.  Bep.  N.  S.  55 ;  36  L.  J.  65, 
Q.  B. ;  1.  0.  affirmed  in  error,  18  L.  T.  Bep.  K.  S. 
£78;  LBep.3Q.B.  497;  37  L.  J.  217,  Q.  B. 

The  word  "  fee,"  in  the  particulars,  must  mean  an 
accostomed  payment.    [Bbamwell,  B. — On  that 

Mao.  Oab.-^Yol,  IX. 


point  we  are  both  against  you,  and  think  the  par- 
ticulars are  supportable.]  Again,  though  the 
vicar  has  power  to  give  consent  to  bury  in  the  church, 
yet  he  ought  not  to  exact  a  money  payment  for 
It.  In  Gibson's  Codex,  2nd  edit,  of  1761,  Tit.  23, 
cap.  2,  sect.  3,  p.  453,  it  is  said,  **  No  person  may 
be  buried  in  the  church,  or  in  any  part  of  it, 
without  the  consent  of  the  incumbent."  .  .  .  '*  Our 
common  law  hath  given  this  privilege  to  the 
parson  only,  exclusive  of  the  bishop,"  .  .  . 
**  which  right  of  giving  leave  will  appear  to  belong 
to  the  parson,  not  as  having  the  freehold  (at  least 
not  in  that  respect  alone)  but  in  his  general 
capacity  of  incumbent,  and  as  the  person  whom 
the  ecclesiastical  law  has  appointed  the  judge  of 
the  fitness  or  unfitness  of  this  or  that  person  to 
have  the  favour  of  beiug  buried  in  the  church."  .  .  . 
And  then,  after  stating  the  probable  origin  of 
churchyards,  "  in  which  everybody  had  always  a 
right  to  be  buried,"  the  learned  writer  goes  on  to 
say,  "But,  as  to  the  church,  the  canon  law  adds, 
*  Nullus  mortutts  intra  ecdesiam  sepeliatw,  nisi 
Episcopua,  aut  Ahbates,  aiU  digni  Preshyteri  vel 
fidelea  Laici,*  and  what  we  are  to  understand  by 
fideles  the  laws  of  our  Church  will  best  inform  us. 
Of  which  merit  (and  by  consequence  of  the  reason- 
ableness of  granting  or  denying  the  indulgence) 
the  incumbent  was  in  reason,  the  most  proper 
judge,  and  was  accordingly  so  constituted  by  the 
laws  of  the  church,  without  any  regard  to  the 
common  law  notion  of  the  freehold  being  in 
him ;  which,  if  it  prove  anythmg  in  the  present 
case,  proves  too  much,  that  neither  without  the 
like  leave  may  they  bury  in  the  churchyard, 
because  the  freehold  of  that  is  also  declared  to  be 
in  him."    [Bbamwell,  B. — In  the  case  of  a  non- 

Earishioner  at  all  events,  who  has  no  right  to  be 
uried  in  a  foreign  parish,  may  not  the  vicar,  who 
has  the  freehold,  on  the  principle  of  cujiis  est 
dare,  ejus  est  disponere,  say  "  I  will  not  consent 
unless  you  pay  me  such  and  such  a  sum  ?"]  He 
may  refuse ;  but  if  he  consent  he  can  only  recover 
the  customary  fee.  [Bramwell,  B. — ^Then  you 
would  say  that  the  freehold  is  in  him,  and  he  may 
refuse  or  give  leave,  and  that  in  so  doing  he  is 
discharging  a  duty,  not  for  his  own  benefit,  but  a 
public  duty,  and  so  can  make  no  charge,  and  can 
receive  only  the  customary  fee.  That,  I  think,  is 
your  argument  ?]  Just  so.  It  would  be  contrary 
to  public  policy  that  a  man  having  to  exercise  a 
(/uo^i  judicial  discretion,  should  have  that  discretion 
regulated  by  the  amount  of  money  he  is  to  receive 
for  its  exercise  in  a  particular  way.  In  Rich  v. 
Bushnell  (4  Hagg.  Eccl.  Rep.  164),  an  application 
was  made  by  a  lay  rector  for  the  grant  of  a  faculty 
for  a  vault  in  the  chancel  of  a  church,  to  which 
the  vicar  had  refused  his  consent,  except  on  pay- 
ment of  what  was  called  his  "  reasonable  fee,"  and 
Sir  J.  NichoU,  in  his  judgment  (at  p.  173),  said : 
"  If  the  cause  shown  by  the  vicar  be  not  some- 
thing better  than  his  mere  will  and  pleasure,  it 
wDl  be  insufficient  to  stay  the  issuing  of  the 
faculty,  still  more  so  if  his  consent  be  matter  of 
purchase  and  barter.  If  he  is  to  judge  in  each 
particular  case  whether  it  will  occasion  incon- 
venience or  deformity,  or  be  otherwise  improper, 
that  judgment  must  be  formed,  not  "  by  a  reason- 
able payment,"  but  without  'money  and  without 
price.  IS  the  vault  were  allowed  to  be  con- 
structed, and  the  vicar's  consent  to  interment 
therein  were  necessary,  he  might  object  on  prooer 
ground,  such  as  that.  \iYift  v«r\*^  -^^  t^o!^  ^vA^va\ 
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but  it  cannot  be  tolerated  that  his  decision  on 
the  moral  fitness  of  the  individual  to  be  buried 
in  the  chancel  should  be  guided  by  the  amount 
of  the  fee  to  be  paid,"  &c.  Those  observa- 
tions are  strongly  in  favour  of  the  prebent  con- 
tention on  the  part  of  the  defendant  (appellant). 
To  the  same  effect  also  is  Maidman  v.  Malpcu, 
before  Sir  W.  Scott  (1  Hagg.  Cons.  Eep.  205). 
There  is  a  dictum  in  an  old  case,  The  Dean  a/nd 
Chapter  of  Exeter's  case  (1  Salk.  334)  to  the  eflTect 
that  on  giving  a  licence  the  parson  "  may  stand 
on  his  own  price,"  which  has  been  adopted  by 
many  text  writers,  and  will  no  doubt  be  relied  on 
by  the  plaintiff  to-day.  In  the  last  edition  of 
Bum's  Ecclesiastical  I^w,  by  Phillimore,  however, 
it  does  not  appear,  though  nothing  is  said  against 
it,  and  it  is  submitted  that  it  is  not  sufficient  to 
outweigh  the  numerous  authorities  to  the  con- 
trary. And  now  as  to  the  amendment.  [Bbam- 
WELL,  B. — We  think  the  amendment  is  only  an 
expansion  of  the  original  particulars.]  Then  the 
plaintiff  has  not  given  his  consent.  He  cannot 
depute  or  delegate  his  vicarial  powers  in  this 
respect  to  the  parish  clerk.  [BRiucwELL,  B. — ^At 
any  rate  you  have  had  the  benefit  of  it ;  you  are 
buried.]  Lastly,  the  learned  judg;e  was  not 
warranted  in  finding  that  this  was  a  customary 
and  reasonable  fee,  and  there  was  no  evidence  in 
support  of  the  custom,  and  nothing  on  which  to 
ground  it.  [Bbamwell,  B. — Is  not  the  case  on 
the  defendant's  side  reduced  to  this,  that  this  is 
not  the  subject  of  a  bargain  P]  Yes,  I  think  that 
must  be  so. 

H.  D,  Oreene,  for  the  plaintiff  (resp.),  eorUra,'— 
[Bramwbll,  B.— The  only  point  to  which  we  think 
it  necessary  for  ^ou  to  address  yourself  is  whether 
the  plaintiff's  claim  in  this  case  can  be  made  the 
subject  of  a  barsain.]  This  is  simply  an  action 
on  a  contract  to  recover  a  sum  agreed  to  be  paid 
by  the  defendant  to  the  plaintiff  in  consideration 
of  the  latter's  doing  that  which  he  alone  had  a 
right  to  do,  viz.,  giving  leave  and  licence  to  the 
defendant  to  break  the  soil  of  the  church,  and  to 
open  a  vault  underneath  the  church  for  the 
purpose  of  burying  therein  the  body  of  the 
deceased.  This  is  a  bargain  which,  as  having  the 
freehold  of  the  church  m  him,  the  plaintiff  had 
a  clear  right  to  make.  In  Frances  v.  Ley  (Cro. 
Jac.  366),  It  is  laid  down  that "  neither  the  ordinary 
himself,  nor  the  churchwardens,  can  grant  licence 
of  burying  to  any  within  the  church,  but  the 
parson  only ;  because  the  soil  and  freehold  of  the 
church  is  only  in  the  parson,  and  in  none  other ;" 
and  that  resolution  of  the  court  is  cited  by  Gibson 
in  his  Codex,  p.  453.  That  the  plaintiff  was  legally 
justified  in  demanding  the  fee  charged  here  as  the 
price  of  his  consent,  The  Dean  and  Chapter  of 
Exeter^s  case  (1  Salk.  334),  is  an  express  authority. 
In  that  case  cause  was  shown  against  a  rule  for  a 
prohibition  to  the  Spiritual  Court  to  stay  a  suit 
there  for  a  customary  fee  of  101.  to  the  Dean  and 
Chapter  of  Exeter,  for  burying  in  the  cathedral 
church,  and  the  report  states,  "  8ed  non  aUocaiwr, 
for  no  fee  is  due  for  burial  of  common  right. 
Bat  where  a  licence  is  necessary,  the  person 
giving  it  may  stand  upon  his  own  price,  and  if 
there  he  such  a  cttstom  it  is  triable  at  common  law. 
In  Andreufs  v.  Gawthome  (Willes  536),  Abney,  J., 
in  delivering  the  judgment  of  the  court,  alluding 
to  the  rule  of  the  common  law  as  to  the  burial  of 
only  the  fideles  laiei  withm  the  church,  says  : 
'And  as  the  pariah  priest  by  the  canon  was  the 


sole  judge  of  the  merits  of  the  dead,  and  the  fitness 
of  burial  in  the  church,  and  he  only  would  deter- 
mine who  was  a  faithful  layman,  they  only  were 
judged  faithful  whose  executors  came  up  to  the 

Erice  of  the  priest,  and  they  only  were  allowed 
urial  in  the  church ;  and  the  poorer  sort  were 
buried  in  the  churchyard.  But  in  neither  case 
was  any  fee  claimed  or  pretended  to  be  due  for  the 
celebration  of  the  office.  But,  in  the  first  place,  as 
the  church  was  the  rector's  freehold,  the  payment 
was  made  in  consideration  of  breaking  the  ground 
and  floor,  and  the  sum  was  contracted  for ;  and  in 
the  latter  case  some  small  voluntary  oblation  was 
frequently  made,  and  which  by  length  of  time  has 
grown  up  in  many  parishes  into  a  customary  pay- 
ment." So  in  Ex  parte  Blachmore  (1  B.  &  Ad.  122), 
which  was  an  application  for  a  mandamus  to  compel 
a  rector  to  bury  the  corpse  of  a  parishioner  in  a 
vault  in  the  churchyard,  built  by  the  deceased  some 
years  before  for  the  interment  of  himself  and 
fomily,  the  rector  refusing  to  allow  the  vault  to  be 
opened  except  on  payment  of  a  fee  of  two  guineas 
and  a  half,  but  intimating  that  burial  might  take 
place  in  the  churchyard  without  payment  of  any 
tee,  the  court  of  Queen's  Bench  refused  the  man- 
damus,  and  Littledale,  J.,  in  his  judgment  there 
said :  "  The  clergyman  is  bound  by  Taw  to  buiy 
the  corpses  of  parishioners  in  the  churchyard,  but 
he  is  not  bouna  to  bury  in  any  particular  part  of 
the  churchyard.  He  and  the  churchwardens  exer- 
cise a  discretion  on  the  subject,  and  if  a  rector  is 
asked  to  do  that  which  by  law  he  is  not  bound  to 
do,  he  may  refuse,  except  upon  certain  conditions." 
That  is  a  distinct  authority  to  show  that  he  may  im- 
pose what  conditions,  e.^.,ask  what  price,  he  pleases. 
In  other  words,  the  privilege  of  intramwrdi  sepul- 
ture may,  as  Abney,  J.,  said  in  Andrews  v.  Cawihoms 
{uhi  sup.)  "be  contracted  for."  The  remarks  of 
Sir  J.  Nicholl  in  Rich  v.  BushneU  {ubi  sup),  relied 
on  by  the  other  side,  are  not,  it  is  submitted, 
apphcable  here,  as  they  had  no  reference  to  the 
vicar's  freehold  in  that  case,  but  merely  to  the 
possible  exercise  of  his  vicarial  judgment  as  to  the 
"  moral  fitness  of  a  person  for  burial  within  the 
building."  And  agednst  them  may  be  set  what 
fell  from  Sir  W.  Scott  in  Maidman  v.  Malpas 
(1  Hagg.  Consist.  Hep.  205),  a  case  promoted  by  a 
rector  against  the  defendant  for  erecting  a  monu- 
ment in  the  chancel  without  a  faculty,  where,  in 
allusion  to  observations  about  extortion,  that  leiurned 
judge  says  (at  p.  208),  "  I  conceive  the  clergyman 
may  legally  demand  and  accept  a  fee  for  his  consent; 
nor  is  it  an  improper  thing  that  the  Ecclesiastical 
Court  should  see  that  it  is  done,  and  that  all 
temporal  interests  are  duly  protected,  as  in  other 
instances,  in  the  putting  up  of  an  organ,  &c.,  the 
temporal  interests  are  always  attended  to."  That 
the  parson,  as  the  freeholder  of  the  ohurob,  may 
"  stand  on  his  own  price,"  is  stated  without  qpah- 
fication  or  hesitation  in  the  following  text  books : 


Dr.  Prideanz's  Chorohwardens,  edition  by 

p.  120; 

Stephen's  Eodesiastioal  Law,  p.  207 ; 
C.  Q.  Prideaux'B  Chnrohwarden,  12th  editjon,  p.  888. 

Bayford  in  reply. — Andrews  v.  Cawlhome  {M 
iup,),  decides  than  no  burial  fee  is  due  at  oommoa 
law,  and  can  only  be  claimed  by  costom.  The 
remarks  of  Littleoale,  J.,  ia  Ex  parte  Bladanors 
(u&i  sup,),  do  not  go  to  show  that  the  parson  may 
demana  more  than  the  customary  fee.  lii  the 
present  case  the  fee  claimed,  if  reasonable^  was 
oertainly  not  customary. 
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EuTwooD  (app.)  tr.  llfjLLiK  (resp.)- 


Bkuiweu,  I 
ireU  &  _     " 

think  we  may  feel  tolenbly  safe  in  proaonnaing 
oar  jadgment  with  some  degree  of  confidenoe, 
tfaoagh  it  is  npOQ  a  eabjeot  with  which  I  confeaa 
thai  1  mjself,  at  all  evsnts,  am  not  veiy  familiar. 
I  think,  then,  that  the  plaintiff  ia  entitled  to 
recover  in  this  mtioa.  One  or  two  points  that 
were  originally  made  have  in  the  coarse  of  the 
ar^ment  been  giren  up  bj  the  teamed  counsel 
for  the  defendant.  Zifr.  Bayford  haa  agreed  with 
the  view  taken  by  the  court,  that  the  amendment 
of  the  plaintiff's  particulars  allowed  by  the  judge 
of  the  County  Court  is  after  all  nothing  more  than 
an  expansion  of  the  original  particulars.  In  the 
nest  place,  it  has  been  conceded  by  him  that  the 
plaintiS  was  entitled  to  a  reaaonable  fee  aa  the 
treeholdor  of  the  soil  and  ground  of  the  chnrch. 
The  only  question  remaining,  therefore,  is  that 
which  has  heen  argued  with  so  much  ability, 
DBinely,  whether,  aithoogh  the  freehold  of  the  soil 
ia  in  the  vicar,  and  with  him  lies  the  power  of 
■aying  whether  or  not  it  shall  be  interfered  with 
for  the  purpose  of  the  interment  of  a  body  in  a 
vaalt  beneath,  he  is  bound,  as  exercising  the 
spiritual  functions   of   his  vicarial  office,   to  give 

J'udgment,  and  to  withhold  or  grant  his  permission 
or  HQch  interference  and  interment,  solely  on 
»  consideration  of  the  moral  fitness  or  un&taess  of 
the  person  whose  body  is  proposed  to  be  interred ; 
or  whether,  as  the  owner  of  the  freehold,  be  may 
{^und  hia  judgment  upon  a  pecuniary  considera- 
tion, and  grant  or  withhold  his  permission  aooord- 
ing  to  the  amount  of  money,  more  or  less,  that 
nay  be  paid  to  him.  Mr.  Bayford,  on  the 
part  of  the  defendant,  has  contended  that  the 
former  of  these  two  views  is  the  correct  one,  and 
that  the  bargain  in  the  present  case,  if  not  abso- 
lalely  illegu,  is  at  all  events  without  considera- 
tion,and  that  acontiact  for  the  payment  and  receipt 
of  a  sum  of  money  for  such  a  purpose  is  not  good 
at  common  law ;  and  he  has  adduced  authorities, 
and  especially  the  passage  in  Gibson's  Codez,  in 
support  of  his  proposition.  I  do  not  propose  to  go 
through  them ;  but  it  seems  to  me,  on  the  best  con- 
sideration that  I  have  been  able  to  give  the  matter, 
that  the  bolanoe  of  the  current  of  authorities  is  in 
fiiTonr  of  the  plaintiEF.  There  are  the  case  in  Cro. 
Jac  BepcMts — the  Dean  wad  Chapter  of  Exeter't 
case  in  Salketd,  the  cases  in  1  and  4  Hagg.  B^p., 
the  judmnent  of  Abney,  J.  in  Willes's  Bep.— what 
was  said  hr  Littledale,  J.  in  the  case  in  Bamewall 
and  Adolpnue,  and  the  summing  upof  the  matter  in 
Frideauz  s  Churchwardens.  They  are  all  in  point, 
and  the  authority  of  Mieh  v.  Bugknell,  cited  in 
faTonr  of  the  defendant,  so  far  as  it  is  contrary  to 
the  above  cases,  is,  I  think,  satisfactorily  explaiued 
by  ilr.  Greene.  Now,  it  may  be  that  on  some  more 
important  occasion  than  the  present,  these  authori- 
tiea  nu^  be  more  minutely  looked  into,  and  Mr. 
Bayfonrs  argument  that  this  claim  can  only  be 
enforced  in  the  Ecclesiastical  Court  may  be 
adopted,  and  these  several  cases  may  be  overruled ; 
but  on  the  present  occasion  I  am  not  prepared  to 
decide  contrary  to  them.  In  my  opinion  this  was 
an  ordinary  common  law  bargain  between  the 
pUiotiff  and  the  defendant,  enforceable  in  the 
ordiiMjy  way  in  a  common  law  court,  and  the 
raapan&nt  (plaintiff),  therefore,  ia  entitled  to  oar 
jo^ment  on  this  apptal. 

flcon,  D. — I  am  entirely  of  the  same  opinion, 
ud  bx  iba  same  reaKou.    Nothing  has  been 


bronght  before  us  to  show  that  this  is  not  tho 
proper  sabject  of  a  bargain.  Indeed,  I  think  the 
contrary  is  the  fact. 

Judgment  for  the  plaintiff  (retp). 

Decision  of  the  County  Court  Judge  affirmed. 

Attorney  for  the  plaintiff  (resp^,  C.  T.  Fhillipe, 
7,  Gray's-mn-square,  W.C.,  and  Windsor. 

Attorneys  for  the  defendant  (app.),  Bridger  and 
CoUint.  37,  King  William-street,  London- bridge, 


COITBT  OF  QVEEN'S  BEHCH. 

Xapoit«d  b7  J.  SaoKTT  ul  H.  W.  HcEiLua,  Eiqn., 


Twedajf,  June  30, 1874. 
Eastwood  (app.)  o.  Milue  (reap.) 

Belting^Pigeon  skooling — Placa  kept  or  med  for 
beitrng— Betting  Houaea  Act  (16  ^  17  Vict.  c.  ll'J) 
«.3. 

Ap^pe&ant  wcu  ike  oeewoier  of  certain  ineloted  htd 
vmcovered  grownda,  between  3  and  4  acres  t» 
extent,  to  lo^vch  persons  were  admitted  throiigh  a 
gate,  by  ticket,  for  which  they  paid.  On  lite 
occasion  on  whicX  the  groimda  toere  visUed  bij  a 
policeman,  a  pigeon  ihooting  natch  waa  going  on 
between  two  perione  for  a  wager,  and  bets  wern 
made  bu  eeveral  pereone,  two  bookmakers  sIiouUhii 
out  and  offering  odds.  After  the  ekooting  maich 
there  wae  a  foot  ra«e  ai  which  beta  were  similarly 
made.      Appdiant  tea*  atanding   by,   taking  no 

Crl  in  the  belling,  but  he  could  Jtear  what  the 
jkinakert  and  others  were  saying. 
Held  (1),  thai  these  grounds  were  o.  "  place  "  tcilhin 

sect.  3  of  the  Betting  Hoaies  Act  (16  4"  17  Vict. 

e.  118} ;  and  (2),  that  the  emdenee  teas  sufficient 

to  justify  the  finding  of  jualicea  thai  the  place 

was  permitted  by  the  appellant  to  be   "  kept   or 

used  for  ihepurpose  of  betting. 
Cask  stated  under  the  21  &  22  Tict.  o.  43,  at  the 
request  of  Solomon  Eastwood,  hereinafter  called 
the  appellant,  who  is  dissatisfied  with  our  deter- 
mination in  convicting  the  said  appellant  of  the 
offence  charged  as  hereinafter  mentioned  aa  being 
erroneous  in  point  of  law. 

The  information  is  laid  nnder  the  16  &  17  Vict, 
c.  119,  s.  3,  which  enacts  that — 

An;  penon  who,  being  the  owner  or  ooonpiet  of  any 
hotue,  offioe,  room,  or  other  plaoe,  or  s  paraon  UBing  the 
B&me,  ah»ll  open,  keep,  or  nn  the  eame  lot  the  purposes 
hereinbefore  mentioiied  (Mot.  1),  or  either  of  them,  and 
any  person  who,  being  the  owner  or  oooupier  of  any 
hoDM,  room,  offioe,  or  other  plaoe,  ehall  knowingly  and 
wilfnUf  permit  the  same  to  be  opened,  kept,  or  naed,  by 
an;  other  penon  tor  the  porpoees  aforesaid,  or  either  of 
them  I  and  any  peieon  having  the  care  or  manogeiDent 
of,  or  in  onj  manner  auieUngin  oondoeting  the  bnuiK^aa 
of  any  hooee,  offioa,  TOon,  or  plaoe  opened,  kept,  or  aesd 


and  nuv  be  fnrtbei  adjudged  by  encb  jnetioee  to  pay 
■Doh  coita  attending  anah  oonviction  m  to  the  said 
jnstioea  ehall  aeem  leoeonoble,  and,  on  the  noD-payment 
of  enoh  penol^  and  eoete,  or  In  the  fiiet  iuBtouoa,  if  to 
the  lOid  inetioea  H  aholl  aeem  fit,  may  be  oommittad  to 
the  oomiaon  gaol  or  house  of  oorreotion,  with  or  witiiont 
hofd  labour,  for  any  time  not  Bzoeeding  tis  oolendar 
months. 

The  following  is  the  material  part  of  the  infor- 
mation laid  by  Alexander  ULllar,  the  superinten- 
dent of  polue  lot  tbft  ViTQu^  (A.  'Qo^^'ox^ 
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Q.B.] 


Eastwood  (app.)  v.  Millab  (reap.). 


[QB. 


against  the  said  appellant,  who  saith,  that  on  the 
15th  Nov.  1873,  at  the  borongh  of  Dewsbury 
aforesaid,  Solomon  Eastwood,  of  Dewsbury  afore- 
said, being  then  and  there  the  occupier  of  a 
certain  place,  to  wit,  certain  inclosed  ground 
called  the  Borough  Park  Ground,  did  knowingly 
and  wilfully  permit  such  place  to  be  opened,  kept, 
and  used  by  other  persons  for  the  purpose  of 
betting  on  a  certain  pigeon  shooting  match  for 
money,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

At  the  heanng,  which  took  place  at  the  Court 
House,  Dewsbury,  on  the  20th  of  November 
1873,  the  following  facts  were  proved  by  George 
Forbes  Whittet,  police  constable,  and  two  other 
officers: 

That  on  Saturday,  the  15th  Nov.  1873,  about 
half-past  2  o'clock  in  the  afternoon,  he  and  the 
other  officers  went  to  the  Borough  Park  Ground 
occupied  by  the  appellant.  That  on  arriving  at 
the  gate  at  the  entrance  a  man  stopped  him,  and 
asked  him  for  a  ticket.  That  Wnittet  told  the 
man  at  the  gate  he  was  a  policeman,  and  did  not 
require  one.  That  he  saw  other  people  pay  money 
and  receive  a  ticket,  who  were  then  admitted  into 
the  grounds.  That  he  and  the  other  officers  were 
admitted  into  the  grounds,  which  are  inclosed 
(the  grounds  contain  an  area  of  3a.  3r.  25p).  He 
there  saw  a  number  of  people,  and  amongst  them 
two  bookmakers,  with  books  in  their  hands.  These 
two  men  were  shouting  out  "  twenty  to  two  on  the 
match."  That  the  match  about  to  take  place  was 
a  pigeon  shooting  match  for  lOZ.  a  side  between  a 
person  of  the  name  of  Parkinson,  and  a  person  of 
the  name  of  Wooler.  That  two  men  came  along- 
side Whittet,  and  up  to  one  of  the  bookmakers, 
and  one  of  them  gave  to  one  of  the  men  with  a 
book  a  sovereign.  As  this  man  was  getting  some 
change  back,  the  other  man  sidd,  "  Hold  on,  that 
will  do  for  both  of  us."  The  bookmaker  took  a 
ticket  out  of  his  book  and  gave  it  to  one  of  the 
men,  and  said  "That's  on  Wooler."  Soon  after 
this  Wooler  was  going  to  shoot  at  a  pigeon,  when 
another  man  shouteaout  "  Four  to  one  he  kills." 
This  bet  was  taken,  and  the  man  said  "  Three  to 
one  he  kills."  Persons  were  shooting  all  over  the 
grounds.  Appellant  was  standing  near  to  Whittet, 
and  could  near  what  the  bookmakers  and  other 
persons  said,  but  did  not  take  any  part  or  say  any- 
thing. That  after  the  pigeon  match  a  foot  race 
took  place,  at  which  bets  were  made  as  before  on 
the  pigeon  shooting  match. 

Mr.  Ibberson,  solicitor,  appeared  on  behalf  of  the 
appellant,  and  contended:  first,  that  the  ground 
was  not  used  or  permitted  to  be  used  by  the  appel- 
lant for  betting;  and,  secondly,  that  the  ground 
was  not  a  "  place  "  within  the  meaning  of  the  Act 
of  Parliament. 

Mr.  Ibberson  quoted  the  case  Doggett  v.  Cat- 
terns  (12  L.  T.  Eep.  N.  S.  355;  34  L.  J.  159, 
C.  P.),  in  which  the  appellant  in  that  case  was 
in  the  habit  of  ^oing  beneath  a  tree  in  Hyde  Park, 
and  there  received  bets  from  persons  on  horse 
races. 

We,  however,  answered  that  as  the  appellant 
was  the  sole  occupier  of  the  inclosed  ground,  and 
received  money  (3<2.  from  each  person)  for  admis- 
sion, that  it  was  a  "  place  "  withm  the  meaning  of 
the  Act,  and  that  the  appellant  Imowingly  used 
or  permitted  the  same  ground  to  be  used  for  the 
purpose  of  betting,  and  convicted  t^e  appellant  in 
B  penalty  of  lOL 


The  appellant,  being  dissatisfied  with  our  deter- 
mination as  being  erroneous  in  point  of  law,  re- 
quested a  case  to  be  stated  for  the  opinion  of  your 
honourable  court. 

Should  the  court  be  of  opinion  that  the  eround 
as  stated  in  the  case  was  used  or  permittea  to  be 
used  by  the  appellant  for  the  purpose  of  betting, 
and  that  the  ground  was  a  "  place "  within  the 
meaning  of  the  Act,  then  the  conviction  to  be  con* 
firmed ;  and  if  not,  to  be  quashed. 

Joseph  Day. 

Matthew  Ridowat. 

John  Bates. 
Forbes  for  the  appellant,  contended  that  the  Act 
16  <fe  17  Yict.  c.  119,  was  not  intended  to  apply  to 
such  a  case  as  the  present.  It  is  entitlea,  "  An 
Act  for  the  Suppression  of  Betting  Houses,"  and 
the  preamble  to  it  shows  the  kind  of  betting 
places  which  the  Legislature  intended  to  suppress. 
It  states,  "  Whereas  a  kind  of  gaming  has  or  late 
sprung  up,  tending  to  the  injury  and  demoralisa- 
tion of  improvident  persons,  by  the  opening  of 
places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promise 
to  pay  money  on  events  of  horse  races  and  the 
like  contingencies;  for  the  suppression  thereof 
be  it  enacted,"  &c.  A  field  such  as  that  where  the 
pigeon  shooting  took  place  here,  covering  several 
acres  of  ground,  is  not  a  "place"  within  the 
meaningof  the  3rd  section  of  the  Act.  In  Doggeltv, 
CcUtems  (12 L.  T.  Rep.N.  S.  355 ;  34 L.J.  159,0.  P.), 
where  the  defendant,  a  betting  agent  and 
bookmaker,  was  in  the  habit  of  standing  under 
certain  trees  in  Hyde  Park  and  there  making  bets 
on  horse  races,  and  receiving  deposits,  it  was  held 
by  the  Court  of  Exchequer  Chamber,  reversing  the 
decision  of  the  Court  of  Common  Pleas,  that  the 
ground  underneath  a  tree  in  Hyde  Park  was  not  a 
•*  place "  within  the  meaning  of  16  &  17  Vict,  c 
119.  "The  Act,"  said  Bramwell,  B.,  "was  in- 
tended to  put  down  ascertained  places  of  resort.  I 
think  the  place  here  was  not  capable  of  being  a 
place  within  the  meaning  of  the  statute."  In 
order  to  come  within  the  Act,  the  place  where 
betting  takes  place  must  be  "  kept "  for  that 
purpose.  In  the  present  case  the  betting  was 
merely  incidental,  or,  as  the  evidence  goes,  might 
never  have  taken  place  before;  the  place  was 
"kept"  for  a  different  purpose.  In  Clarh  ▼. 
Haynes  (2  L.  T.  Rep.  N.  S.  85 ;  29  L.  J.  105,  M.  C), 
a  decision  under  12  &  13  Yict.  c.  92,  s.  3,  which 
enacts  that  "  every  person  who  shall  keep  or  use, 
or  act  in  the  management  of  any  place  for  the 

Eurpose  of  fighting  or  baiting  any  bull,"  &c,,  shall 
e  hable  to  a  penalty,  "  and  every  person  who  shall 
in  any  manner  encourage,  aid,  or  assist  at  the 
fighting  or  baiting,  &c.,  as  expressed,"  shall  be 
liable  to  a  penalty,  it  was  held,  that  in  order  to 
constitute  an  offence  under  this  enactment,  the 
aiding  or  assisting  at  the  fighting  or  baiting  must 
occur  at  a  place  kept  or  used  for  the  purpose.  The 
evidence  tnere  being  that  the  appellants  resorted 
to  a  bowling  alley,  with  the  intention  of  causing 
certain  cocks  to  fight,  and  that  they  did  encourage, 
aid,  and  assist  at  the  fighting  of  the  cocks,  but  it 
not  being  proved  that  in  any  other  instanoe  cooks 
had  been  fought  there,  the  conviction  was  quashed. 
So  in  Morley  v.  Oreenhalgh  (32  L.  J.  93,  M.  C; 
7  L.  T.  Kep.N.  S.  624)  it  was  held  to  be  no  offence 
nnder  sect,  8  of  12  <&  13  Yict.  c.  92,  to  aasiai  s»  a 
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cock  fight,  unless  in  a  place  kept  or  used  for  the 
purpose,  the  cock  fignting  having  there  taken 
place  in  a  ouarry,  where  it  was  not  proved  that 
cocks  had  oeen  foa^ht  before.  [Lush,  J. — In  the 
present  case  the  justices  have  found  that  this  place 
was  kept  for  the  purpose  of  betting.]  There  is  really 
no  evidence  to  show  that  betting  ever  took  place 
there  before.  [ABcmBALD,  J. — But  may  there  not 
be  such  a  use  of  a  place  on  one  particular  day  as  to 
lead  irresistibly  to  the  conclusion  that  the  place  is 
kept  for  the  purpose  of  betting  P]  That  might  be 
80,  but  it  is  submitted  that  there  was  no  evidence 
of  such  a  user  on  the  day  in  question  here. 
[Lush,  J.,  read  the  evidence  of  what  took  place, 
and  considered  it  sufficient  to  prove  that  the  place 
was  kept  or  used  for  the  purpose  of  betting.]  If 
the  primary  object  for  which  a  place  is  kept  is 
sport,  thouffh  betting  may  be  generally  or  even 
always  incidental  to  the  sport,  the  place  is  not 
"kept**  for  the  purpose  of  betting,  but  for  the 
sport.  [Lush,  J. — Suppose  the  place  is  kept  for 
both  purposes :  it  is  not  the  less  kept  for  each.] 
The  preamble  to  the  Act  shows  what  was  the  mis- 
chief which  the  Legislature  intended  to  remedy, 
and  that  cases  like  the  present  were  not  contem- 
plated. [Lush,  J. — I  once  heard  Maule,  J.,  say 
that  the  preamble  cannot  be  taken  as  a  key  to  the 
interpretation  of  the  rest  of  an  Act,  but  only  as  a 
reason  for  passing  the  Act,  which  often  goes  much 
beyond  the  preamble.  The  third  section  of  the 
present  Act  says  nothing  about  the  primary  object 
for  which  a  place  is  kept,  but  makes  it  an  offence 
to  permit  it  to  be  "  used  "  for  the  purpose  of  bet- 
ting.] In  the  case  of  Caijne  v.  Brady  (12  Ir. 
Com.  L.  Rep.  577)  the  words  of  the  Irish  Act 
(12  &  13  Yict.  92)  relating  to  cock-fighting  were 
similar  to  those  in  the  present  case.  Sect.  3 
enacted  that  any  person  who  **  shall  permit  or 
suffer  any  place  to  be  so  used,"  i.  e.,  for  the  pur- 
pose of  fighting  or  baiting,  &c.,  should  be  liable  to 
a  penalty ;  vet  the  court  held  that  the  con- 
viction was  bad,  because  no  evidence  had  been 
given  to  show  that  the  place  where  the  cock- 
iighting  took  place  had  been  previously  used  for 
that  purpose. 

The  respondent  was  not  represented  by  counsel. 

liUSH,  J. — ^The  question  in  this  case  is,  whether 
there  is  evidence  to  justify  the  justices  in  coming 
to  the  conclusion  that  the  appellant  used  or  per- 
mitted to  be  used  the  place  in  question  for  the 
purpose  of  betting;  and  that  question  resolves 
Itself  into  two,  (1)  Whether  the  ground  where  the 
betting  took  place  was  a  "place"  within  the 
meaning  of  the  Act ;  and  (2)  W  hether  from  the 
evidence,  it  can  be  said  that  the  appellant  used  or 
permitted  it  to  be  used  for  the  purpose  of  betting. 
Now  the  facts  are  that  the  appellant  is  the  occu- 
pier of  certain  enclosed  grounds  containing  an 
area  of  between  three  and  four  acres,  with  a 
gate  through  which  admittance  was  obtained  by 
ticket;  that  the  policeman  on  arriving  at  the  gate 
ibnnd  a  man  there  who  asked  him  for  a  ticket ; 
that  he  replied  he  was  a  policeman  and  did  not 
require  one.  [His  Lordship  then  read  the  evidence 
above  set  out  as  to  the  betting.]  Does  that 
eviaence  justify  the  magistrates  in  coming  to  an 
affirmative  conclusion  on  the  two  questions  which 
I  have  stated  P  I  am  of  opinion  that  the  evidence 
iras  sufficient  to  justify  them  in  coming  to  the 
condusixm  at  which  the^  arrived,  namely,  (1)  that 
this  was  a  "place"  within  the  meaning  of  the 
Act  of  Parliament;  and*  (2)  that  the  appellant 


used  or  permitted  it  to  be  used  for  the  purpose  of 
betting.  First,  is  it  a  place  within  the  meaning 
of  the  Act?  It  has  not  been  denied  that  an 
open  ground,  one  not  covered  over,  could  be  a 
place  within  the  meaning  of  the  Act.  I  can  see 
no  reason  why  an  enclosed  area,  though  uncovered, 
should  not  be  a  place  within  the  meaning  of  the 
Act  as  well  as  a  building.  It  is  an  enclosed  place, 
occupied  exclusively  by  the  appellant,  it  is,  there- 
fore, quite  within  the  words  of  the  Act,  and  quite 
within  the  intention  of  it  too.  That  it  is  a  large 
enclosure — between  three  and  four  acres  in  extent 
—  does  not  at  all  affect  the  question  whether  it  is 
or  is  not  a  ''place"  within  tbe  meaning  of  the 
Act,  the  enclosure  being  a  place  to  which  persons 
are  admitted  only  by  leave  of  the  occupier,  the 
appellant.  The  cases  which  have  been  cited  do 
not  in  any  way  limit  the  construction  to  be 
put  upon  this  part  of  the  Act.  In  Doggett 
V.  Catteme  (ubi  sup.),  where  the  person  stood 
under  some  trees  m  Hvde  Park  for  the  pur* 
pose  of  betting,  it  could  not  be  said  that  that 
was  a  place  kept  or  used  for  the  purpose  of 
betting.  The  person  betting  was  not  the  occu- 
pier, and  in  no  sense  could  he  be  said  to  have  kept 
or  used  the  place  for  the  purpose  of  betting.  The 
same  thing  may  be  said  as  to  the  case  of  Morley 
V.  Greenhalgh  (uhi.  sup.),  where  the  persons  pro- 
ceeded against  resorted  to  a  quarry  for  the  pur- 
pose of  cock-fighting,  and  it  was  held,  on  the 
authority  of  the  previous  case  of  Clark  v.  Hayne 
{uhL  sup.),  that  as  the  quarry  was  not  kept  by 
the  owner  for  the  purpose  of  cock-fighting,  it  was 
not  a  place  within  the  meaning  of  the  Act.    The 

Sart  of  the  Act  dealing  with  that  offence  was  not 
irected  a^inst  the  persons  who  took  part  in  the 
cock-fighting,  but  against  the  person  who  kept  a 
place  for  that  purpose.  A  similar  remark  applies 
to  the  case  of  Clark  v.  Hayne,  where  two  persons 
went  to  a  bowline:  alley  belonging  to  the  appellant 
for  the  purpose  of  cock-fighting ;  and  it  was  not 
shown  tnat  the  owner  or  occupier  had  anything 
to  do  with  the  cock  fighting,  or  even  knew  of  its 
existence.  Here,  what  was  done  was  with  the 
knowledge  and  consent  of  the  appellant,  who  was 
the  sole  occupier  of  the  ground.  The  facts,  as 
proved  in  evidence  before  the  justices,  satisfy  the 
words  of  the  Act.  The  next  question  is  whether 
the  evidence  was  sufficient  to  show  that  the  place 
was  kept  or  used  for  the  purpose  of  betting.  It 
has  been  said  that  the  evidence  is  only  of  what 
took  place  on  one  occasion,  and  further,  that  the 
primary  object  for  which  the  place  was  kept  or 
used  was  not  betting,  but  pigeon  shooting,  and 
that  we  should  look  to  the  primary  object,  and  not 
to  the  incidental  user  on  one  occasion.  I  cannot 
take  that  view  of  the  matter.  I  think  the  evi- 
dence was  sufficient  to  justify  the  justices  in 
coming  to  the  conclusion  that  the  place  was  kept 
or  used  for  the  purpose  of  betting  as  well  as  for 
the  purpose  of  pigeon  shooting ;  and  I  think  there 
was  good  reason  for  coming  to  the  conclusion  that 
it  was  kept  for  the  one  purpose  as  well  as  the 
other.  There  is  no  decided  case  against  this  view 
of  the  matter.  The  case  cited  from  the  Irish  Com- 
mon Law  Reports  is  very  like  the  Hyde-park  case ; 
there  was  no  permission  by  the  owner.  That  case 
does  not  touch  the  case  of  the  occupier  of  the 
premises  where  betting  is  carried  on  allowing  his 
premises  to  be  used  for  the  purpose.  I  am,  there- 
tore,  of  opinion  that  the  jaaticea  w^t^t\^\i\\!L^^\i.- 
victing* 
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Akchibild,  J. — I  am  ofttie  same  opi Dion.    The 
two  qaestioDS  for  our  determioaiiion  are :  First, 

wbether  this  waa  a  "  place  "  within  the  meaning 
of  the  Aot ;  BecondlT,  whether  there  is  evidence 
sufficient  to  show  that  it  waa  by  the  appellant 
permitted  to  be  need  for  the  purpose  at  bstting. 
Kow  I  think  we  ehonld  fait  very  far  short  of  our 
datj  in  carrying  ont  tbe  inteation  of  Lhe  Act,  if 
we  held  that  it  waa  necessary  that  the  betting 
Bhoold  be  carried  on  in  a  room  or  office,  or  an 
erection  on  some  land,  in  order  to  come  within 
the  Act.  There  may  be  a  "plaoe"  nsed  for  the 
purpose  of  betting,  thongh  it  is  open  to  the  air; 
there  may  be  a  place  for  that  purpose,  though 
there  be  no  erection  at  alL  Ab  the  facts  appear 
upon  this  case  it  seema  to  mo  that  the  juaticea 
were  justified  in  holding  that  this  was  such  a  place 
BB  catne  within  the  Act.  It  waa  enclosed,  it  was 
entered  by  a  gate ;  people  were  admitted  throash 
that  Kate  only  by  tickets  for  which  they  paid ;  tne 
appellant  waa  the  occupier  who  received  the 
mooey  paid  for  admiseion.  Under  these  circum- 
stances it  cannot  be  said  that  it  waa  not  a  place 
within  the  meaning  of  the  Act  In  Doggett  t.  Cat- 
tern)  (u6i  tup,),  peraons  who  made  the  beta  had  no 
more  right  to  resort  to  the  apoi  where  the  beta  were 
made  in  Hyde  Park  than  anyone  elae.  Tbe  same 
may  be  said  of  the  Irish  case.  It  moat  depend 
on  the  facta  of  each  particular  case  whether  tbe 
place  where  betting  ia  carried  on  oomea  within  the 
Act  or  not.  The  second  question  ia  whether  the 
focts  juatified  the  conclusion  that  the  appellant 
"  knowingly  and  wilfully  permitted  the  place  to 
be  open^,  kept,  or  naed  for  the  purpose  of 
betting."  It  has  been  argued  that  the  primary 
object  for  which  the  place  was  kept  or  used  waa 
pigeon  ahooting,  and  that  betting  was  only  an 
incidental  to  that,  and  therefore  that  the  place 
was  not  "  kept  or  used  "  for  a  purpose  prohioitod 
by  the  Act.  It  seems  to  me  that  that  contention 
cannot  be  upheld ;  and  that,  though  persons  may 
go  there  (or  the  purpose  of  seeing  the  pigeon 
shootiuK,  if  ther  are  allowed,  as  a  practice,  to  bet, 
it  cannot  be  said  that  the  place  is  not  used  for  the 
purpose  of  betting ;  the  manner  in  which  the  place 
was  used  on  one  particular  day  being  quite  suffi- 
cient to  satisfy  the  justices  that  that  was  the 
ordinary  custom  and  practice  of  the  plaoe.  On  all 
these  grounds,  I  think  the  case  comes  within  the 
third  section  of  the  Act,  and  that  the  cases  cited 
□n  behalf  of  tbe  appellant  do  not  touch  the  point, 
those  cases  being  cases  where  the  user  for  the 
prohibited  purpose  was  not  with  the  permission 
of  the  owner  or  occupier.  The  occupier  was  the 
person  who  gave  admission  here,  and  that  makes 
all  the  difference. 

Judgment /or  retpornient. 
Attorn^s  for  appellant,  BlakeUy  and  Setioiek, 
for  Ibberson,  Dewabniy. 


Friday,  May  22, 1874. 

Keg.  v.  Th2  iMHAHiriHis  of  Bkadfield. 

Highway — DedUalton  io  the  p^tblie — Private  road 

m(    out    under    indoaure    award — InaiUUi/   to 

CommieaitMert  had  in  1789,  by  an  ateard  under  an 
indoiure  Act, set  ouiaraad  tuan  oeeupalionroad 
road,  and  ordered  thai  the  adjoining  landowneri 
er  oeeupUrt  thould  ever  afier  it^ep  the  rood  in 
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repair.     On  the  trial  of  an  indictment  againtt  a 
parish  for  non-repair  of  the  road  at  a  hightoaif, 
tugieient  evidence  of  user  uiiu  given  to  twpport  a 
pretumpiion  of  dudiealion   to  tlie  public   in  on 
ordinary  ease  before  tke  General  Higkmay  Act 
1835  (5^6  Will.  4,  c.  50) : 
Held,  that  the  fad  of  the  road  having  been  eel  out  <u 
a  private  road  by  the  aviard  to  be  ever  aflenBarde 
repaired  by  the  adjoining  landowners  or  oecupiert, 
did  not  prevent  ite  beeoming  a  public  hignwaj/ 
repairable  by  the  parish. 
In  this  a  rule  nisi  hod  been  obtained  by  Field,  Q.C. 
to  enter  for  tbe  defendant  a  verdiot  which  had 
been  entered  for  the  Crown  at  the  trial  of  an  indict- 
ment  against   the    inhabitants    of    Sradfield,  in 
Yorkshire,  for  non-repair  of  a  road  called  Hyerv- 

In  the  year  1789  the  road  in  question  bad  been 
set  out  as  an  occupation  road  by  an  award  under 
on  inclosore  Act,  by  which  award  the  adjoining 
landowners  or  occupiers  were  to  keep  the  road  in 
repair  ever  afterwarda.  It  was  admitted  on  behalf 
of  the  parish  that  there  was  sufBcient  evidence  d 
naer  by  the  public  to  prove  a  dedication  of  tha 
rood  to  the  public  before  the  General  Highway  Act, 
5  ft  6  Will.  4,  c.  50,  (a)  in  an  ordinary  caae,  but  tha 
parish  denied  its  liability  to  repair  on  this  ground, 
that  the  award  setting  out  tbe  road  had  thrown 
the  bnrden  on  tbe  adjoining  landowners  or 
occupiers. 

Maide,  Q.C.  now  showed  canse  E^iunat  the  mie, 
and  contended  that  the  fact  that  the  road  in  ques- 
tion was  originally  set  out  under  the  award  as  a 
private  road  and  repairable  by  private  individuals 
did  not  of  itaelf  present  such  a  rood  from  ever  after 
becoming  a  public  highway  and  repairable  by  the 
parish.  Eex  v.  St.  Benedict  (4  B.  &  Aid.  447),  relied 
on  by  the  other  side,  does  oot  go  any  such  length. 
There  the  road,  which  was  proved  to  he  out  of 
repair,  was  originally  made  under  tbeprovisicmsof 


(a)  SBct.23otS  t  6  Will.  4,  o.  50,  enaota  "that  no  md 
or  oocnpatioQ  way  made  or  hereafter  to  be  made  by  and 
at  the  expense  of  any  individual  or  private  person,  body 

Colitic  or  oorporate,  nor  an;  roods  Blceady  sat  out  or  to 
0  hereaiter  sat  oat  as  a  private  driftway  or  hoiaapath 
in  any  award  of  conunisaionerB  under  an  incloanie  Aot, 
shall  ba  deemed  or  taken  to  be  a  highway  which  the 
inhabitants  of  anj  pariah  shall  be  oompellable  or  liablt 
to  repair;  unless  the  peraoii.  bod;  pohtio  or  corporate, 
proposing-  to  dedicate  anoh  highway  to  the  use  ol  tin 
pablic  sluJl  give  three  oalendar  months'  previcnu  notiea 
in  writing  to  the  snrveyor  of  the  parish  Ot  his  intentJOB 
to  dedicate  waob  highwa.y  to  the  use  of  the  pnblie, 
describing  its  situation  and  extent ;  and  shall  have  madt 
or  shall  make  the  same  in  a  substantia]  manner  and  ot 
the  width  required  b;  this  Act,  and  to  the  aatdsEaotaon  of 
Uie  said  anrveyor  and  ot  any  two  JDStioes  ol  the  paaee  <d 
the  division  in  which  snoh  highway  is  sitaat«  in  pettf 
sessions  assembled;  who  are  hereby  reqoired,  on  reoeivinc 
notice  from  snoh  parson,  &c.  to  view  tha  same,  and  tc 
certify  that  snoh  highway  has  been  made  in  a  anbetanlial 
maimer  and  of  the  width  Toqmrod  b;r  this  Act,  at  the 
expense  of  the  party  reqniring  snoh  view,  dto. ;  provided 
nevertheless  that  on  receipt  of  snah  notiaa  as  iftgeasid, 
the  snrreyor  of  the  said  parish  shall  call  avoH^y  nUMting 
of  the  inhabitanta  of  anch  parish ;  and,  if  aach  restry  shaD 
deem  snch  highway  not  to  be  of  snfBcient  utility  to  the 
inhabitants  of  the  said  parish  to  jnstify  its  being  k(^  ia 
repair  at  the  expense  of  tbe  said  parish,  any  one  jaalJM 
of  the  peace,  on  the  application  of  the  laid  amtvejor,  ahal 
Bnmmon  the  party  proposing  to  make  the  new  hi^waf 
to  appear  before  tbe  justices  at  the  next  speoial  mmIobs 
for  the  higbwayi  to  be  held  in  and  for  the  dtrlidoa  in 
which  the  laid  intended  highway  shall  ba  iitnata ;  asd  Ik* 
qaeatjon  h  to  the  ntiUty  lioTeiaid  of  snoh  highwaj  daS 
bfcdetemiiiitd  at  t^  diHreticni  of  meh  jnatidM." 
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a  local  Act  passed  41  Qeo,  8 ;  and  by  a  clause  in 
that  Act  the  commissioners  were  directed  to  set 
oat  two  specific  private  roads  therein  particularly 
described,  which,  when  set  out,  were  to  be  used  by 
such  persons  only  as  were  entitled  to  use  an  old 
occupation  road  running  in  the  same  direction  as 
the  latter  of  the  two  roads,  and  the  commissioners 
by  their  award,  dated  27th  June  1803,  set  out  the 
road  presented  as  one  of  these  two  roads.  From 
the  date  of  the  award,  however,  until  the  finding 
of  the  presentment  [the  case  was  tried  in  1820]  the 
road  had  been  used  by  the  public  without  inter- 
ruption as  a  carriage  waj ;  and  the  question  was 
whether,  under  these  circumstances,  this  was  a 
public  road  which  the  parish  was  bound  to  repair ; 
and  the  court  held  that  it  was  not.  [Blackburn,  J. 
— 1  must  confess  I  do  not  understand  the  judg- 
ment as  reported,  delivered  by  Abbott,  C.J.  in  that 
case.]  If  tne  ratio  decidendi  of  this  case  was  that 
a  private  road  can  never  by  user  become  a  public 
highway,  it  has  been  overruled  by  subsequent 
cases.  In  Beg,  v.  East  Mark  (11  Q.  B.  877)  the  road 
had  formed  part  of  the  waste  of  a  manor,  and  had 
been  set  out*  as  a  private  road  by  award  of  com- 
missioners under  a  private  inclosure  Act,  and  had 
been  used  by  the  public  generally  ever  since  it  had 
been  so  set  out,  a  portion  of  the  waste  land  having 
been  allotted  to  the  lord  as  directed  by  the  Act,  in 
respect  of  his  interest  in  the  soil.  After  verdict 
for  the  Crown  it  was  argued  for  the  defendants,  on 
motion  to  enter  a  verdict  for  them,  that  the  soil  of 
the  road  had  been  taken  from  the  lord  and  trans- 
ferred to  no  other  person,  and  therefore  there  was 
DO  owner,  or  none  against  whom  a  dedication  to 
the  public  could  be  presumed ;  and  that,  if  the 
Crown  were  the  owner  the  jury  should  have  been 
directed  that  stronger  evidence  was  necessary  to 
raise  a  presumption  of  dedication  than  if  the  owner 
had  be^  a  private  person ;  but  this  court  held  that 
dedication  might  be  presumed  against  the  Crown 
from  long  acquiescence  in  public  user,  and  that  the 
jnry  were  rightly  directed  to  consider  whether  the 
owner,  whoever  he  might  be,  had  consented  to  the 
public  user  in  such  a  manner  as  to  satisfy  the 
lory  that  a  dedication  to  the  public  was  intended. 
Lord  Denman,  C.  J.  said :  '*  I  think  the  public 
are  not  bound  to  inquire  whether  this  or  that 
owner  would  be  more  likely  to  know  his  rights  and 
to  assert  them,  and  that  we  have  gone  quite  wrong 
in  entering  upon  such  inquiries.  Ijujoyment  for  a 
great  leng[th  of  time  ought  to  be  sufficient  evidence 
of  dedication  unless  the  state  of  the  property  is 
such  as  to  make  dedication  impossible."  Bex  v. 
Wright  (3  B.  &  Aid.  681),  which  was  the  case  of  an 
indictment  for  encroaching  on  a  public  highway,  is 
an  erpresa  authority  on  the  present  point.  There 
commissioners  had,  in  1771,  set  out  the  road  in 

auestion  under  an  incldsure  Act  which  empowered 
iem  to  set  out  public  and  private  roads,  the 
former  to  be  repaii^  by  the  township,  the  latter 
by  such  persons  as  the  commissioners  snould  direct, 
the  pubhc  roads  to  be  60  feet  wide  between  the 
fences.  The  commissioners  in  their  award 
described  a  road  as  private  and  eight  yards  wide,  but 
in  setting  it  out  a  space  of  60  feet  was  left  between 
the  fences ;  and  they  directed  both  the  public  and 
private  roads  to  be  repaired  by  the  township ;  the 
centre  only  of  the  60  leet  was  ordinarily  used  as  a 
carriage  road,  and  the  township  repaired  it ;  the 
apace  said  to  be  encroached  anon  was  at  the  side 
of  this  road  and  there  was  a  diversity  of  evidence 
at  to  the  nae  made  of  this  space  by  the  public,  and 


its  condition  since  the  time  of  the  award.  It  was 
held  that  the  commissioners  had  exceeded  their 
authority  in  awarding  that  private  roads  should  be 
repaired  by  the  township ;  out  that  on  the  whole 
of  the  evidence  it  was  a  proper  question  for  the 
jury,  whether  or  not  the  road  in  question,  though 
originally  intended  to  be  private,  had  been 
dedicated  to  and  adopted  by  the  public.  [Black- 
burn, J. — ^Was  not  the  case  of  Bex  v.  St,  Benedict 
reviewed  in  some  later  case  P]  Yes,  in  JB«j  v.  Leake 
(5  B.  <&  Ad.  469).  In  that  case,  referring  to  the 
dictum  of  Bayley,  J.  in  Bex  v.  St,  BenMct  that 
notwithstanding  a  dedication  to  the  public  "I  think 
that  in  consequence  of  the  want  or  some  Act  of 
acquisecence  or  adoption  by  the  parish,  they  are  not 
liable  to  the  repair  of  the  road.  Parke,  B.,  says 
"  with  every  respect  for  that  very  learnt  judge,  I 
must  say  I  cannot  accede  to  the  doctrine  there 
laid  down,  and  I  am  not  aware  that  there  is  any 
authority  in  support  of  it.  The  repair  by  the  parish 
of  the  part  in  auestion  is  undoubtedly  a  sufficient 
adoption,  if  aaoption  be  necessary,  whieh  I  am 
clearly  of  opinion  it  is  not." 

Field,  Q.C.,  in  support  of  the  rule,  contended  that 
the  defendants  were  not  liable  to  repair  tbe  road 
in  (question.  The  reason  why  the  charge  of 
repairing  highways  is  thrown  on  the  parish  is 
because  the  owner  of  the  soil  has  given  a  consider- 
ation for  it  in  giving  up  the  exclusive  right  which 
he  formerly  possessed  of  passing  over  it ;  and  it 
is  only  fair  tnat  they  who  enjoy  the  benefit  should 

Say  the  expenses  of  the  necessary  repairs.  [Quain, 
.  referred  to  an  anonymous  case  in  Lonl  Eay- 
monds'  Hep.  p.  725  where  it  was  laid  down  by 
Holt,  C.J.  that  the  inhabitants  of  every  parish  of 
common  right  ought  to  repair  the  highways ;  and 
therefore  if  particular  persons  are  made  chargeable 
to  repair  the  said  ways  by  a  statute  lately  made 
and  they  become  insolvent,  the  justices  of 
peace  may  put  that  charge  upon  the  rest  of  the 
inhabitants.]  The  language  of  Abbott,  C.J.  in 
Bex  V.  St,  Benedict  (ubi  sup!)  is  distinctly  in  favoui- 
of  the  view  now  contendea  for.  He  said  "  I  am  of 
opinion  that  this  was  not  a  public  road,  and  that 
the  parish  are  not  bound  to  repair  it.  It  was  in 
this  case,  as  appears  from  the  clause  in  the  local 
Act,  compulsory  on  the  owner  of  the  soil  to  permit 
a  qualified  passage,  viz.,  to  all  persons  entitled  to 
use  the  old  occupation  road.  That  circumstance 
distinguishes  this  from  the  cases  cited.  If  this  be 
a  public  road,  it  would  follow  that  whenever,  under 
an  inclosure  Act  an  occupation  road  was  set  out 
and  it  happened  to  be  convenient  for  passage,  it 
would  become,  almost  immediately,  a  public  road 
and  the  burden  of  repairing  it  would-be  thrown 
on  the  parish."  [Blackburn,  J. — I  must  say  that 
I  find  a  difficulty  in  following  that  reasoning. 
Archibald,  J. — May  not  the  explanation  be  that  the 
Chief  Justice  was  under  the  same  impression  as 
Bayley,  J.  in  the  same  case,  that  the  consent  of  the 
parish  was  necessary  P] 

Blackburn,  J. — I  think  that  this  rule  must  be 
discharged.  The  fact  that  the  road  was  originally 
set  out  under  an  award  by  inclosure  Commis- 
sioners as  a  private  occupation  road,  to  be  used 
and  repaired  by  particular  individuals,  no  doubt 
prevented  its  being  a  highway  then ;  and  the  land 
over  which  the  road  passed  was  held  by  the  owners 
of  it  subject  to  this  qualified  easement  in  favour  of 
particular  persons,  but  there  was  nothing  whatever 
to  prevent  the  owners  of  the  soil,  if  they  were  so 
minded,  from  ded^catin^  \ti  \a  \i\i<^  '^\i\:k&s^  %c^  ^^  V^ 
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become  a  publio  highway.  There  the  common  law 
steps  in  and  says  that  when  once  a  road  becomes 
a  public  highway,  the  parish,  or  township  must 
repair  that  highway.  The  difficulty  is  that  in  the 
case  of  Bex  v.  St.  Benedict  (ubi  sup.)  Lord  Tenter- 
den  uses  language  which  appeared  to  me  to  express 
an  opinion  that  where  a  road  was  originally  set  out 
as  a  limited  occupation  road,  it  could  never  after- 
wards become  a  highway  repairable  by  the  parish ; 
but  when  the  case  is  looked  at  closely  it  is  found 
not  to  go  so  far  as  that.  We  find  that  the  road  there 
was  set  out  in  1803,  and  the  case  was  tried  in  1820 
— seventeen  years  only  after  the  road  was  set  out 
under  the  award ;  and  it  was  found  as  a  fact  that 
**  from  the  date  of  the  award  until  the  finding  of 
the  presentment,  the  road  had  been  used  by  the 
public  without  interruption  as  a  carriage  way; 
and  the  question  was  whether,  under  these  circum- 
stances, this  was  a  public  road  which  the  parish 
was  bound  to  repair."  If  the  question  were 
whether  on  that  evidence,  extending  over  that 
period  of  time,  it  was  incumbent  on  the  jury  to  find 
that  it  was  a  public  highway,  then  the  case  would 
be  intelligible,  for  it  clearly  was  not  incumbent  on 
the  jury  to  find  so  on  that  evidence.  I  can  see 
good  reason  for  not  hastily  assuming  a  dedication 
to  the  public,  otherwise  you  would,  as  Lord 
Tenterden  says,  almost  always  make  a  public  road. 
I  think  there  must  be  some  mistake  in  the  language 
attributed  to  Lord  Tenterden  in  the  report  of 
that  case.  All  he  meant,  I  think  was  that  in 
the  case  of  a  road  which  was  originally  a  private 
one,  the  degree  of  user  by  the  public  should  be 
looked  at  more  cautiously  than  in  the  case  of  a 
road  which  has  never  been  private.  Since  the 
General  Highway  Act  this  point  has  become  of  far 
less  consequence  than  it  would  otherwise  be.  I 
think  that  the  rule  should  be  discharged. 

Qua  IN,  J. — I  am  of  the  same  opinion.  The  parish 
is  bound  to  repair  public  highways,  though  some 
other  persons  may  oe  also  bound  to  do  the  same. 
I  am  not  prepared  to  say  that  because  under  an 
inclosnre  Act  a  road  is  set  out  as  a  private  road, 
it  is  therefore  impossible  that  it  shoula  ever  becomo 
a  public  road  repairable  by  the  parish.  The  evidence 
of  public  user  in  the  present  case  is  admitted  to  be 
sufficient  to  render  the  parish  liable  in  ordinary 
cases.  That  bein|r  so  the  liability  to  repair  is  in  the 
nature  of  a  "  pubho  tax,"  as  it  has  been  called  in  one 
of  the  cases,  on  the  inhabitants  of  the  parish,  unless 
they  can  show  that  some  other  persons  are  liable 
to  repair.  Though  private  persons  may  be  bound 
to  repair,  still  if  thev  fail  the  parish  must  do  it. 
"  The  inhabitants  of  every  parish"  said  Lord  Holt 
in  the  case  to  which  I  have  alreadv  referred  "  of 
common  right  ought  to  repair  the  highways ;  and 
therefore,  if  particular  persons  are  made  chargeable 
to  repair  the  said  ways  by  a  statute  lately  made, 
and  they  become  insolvent,  the  justices  of  peace 
may  put  that  charge  upon  the  rest  of  the  inhabit- 
ants.' No  authority  has  been  cited  to  show  that 
a  road  set  out  under  an  award  as  a  private  road 
cannot  become  a  public  highway,  except  Ee»  v. 
Benedict;  and  I  do  not  understfuid  that  case  as 
Koing  to  that  extent.  The  judges  seem  to  me  to 
nave  considered  simply  the  question  whether  there 
was  sufficient  evidence  in  that  case  to  show  a  dedi- 
cation to  the  public ;  and,  as  far  as  I  understand 
the  case,  we  are  not  now  deciding  anything  incon- 
sistent with  it.  I  am  of  opinion  that  the  rule  should 
ibe  discharged, 
Archibald,  J.  concurred.         Bute  discharged. 


Attorneys  for   the    prosecution.    Pilgrim    and 
PhiUips  for  Smith  and  Hinde,  Sheffield. 

Attorneys  for  the  defendants,  Torr  and  Co.  for 
Dransfield  and  Sons,  Penistone. 


Wednesday,  May  27. 

Cheltenham  Union  Guardians  (apps.)  v.  Guardians 
OF  Birmingham  (resps.) 

Pauper— Settlement — Occupation  for  one  whole  year 
— Notice  of  grounds  of  removal — Jurisdiction  of 
quarter  sessions  to  decide  on  a  point  not  included 
in  grounds  of  removal. 
The  notice  of  the  grounds  of  removal  of  a  female 
pauper  from  the  respondent  parish,  having  alleged  a 
settlement  in  the  appellant  parish,  gained  by  the 
pauperis  deceased  husband,  by  renting  a  tenement 
and  payment  of  taxes  under  i  Sf  b  Will.  4,  c.  76, 
s.  66,  the  quarter  sessions,  though  of  opinion  that 
a  good  settlement  under  that  statute  had  not  been 
proved,  and  though  tu)  other  was  alleged  in  the 
notice,  upheld  the  order  of  removal,  on  the  ground 
that  a  good  settlement  had  been  proved  by  payment 
of  parochial  rates  under  6  Oeo.  4,  c.  57,  «.  2. 
Hdd,  that  the  quarter  sessions  had  jurisdiction  to 
confirm  the  order  of  removal  on  a  ground  not 
stated  in  the  notice. 
An  appeal  against  an  order  of  two  justices  re- 
moving Isabella  Mitchell  and  her  eight  children 
from  the  parish  of  Birmingham,  in  the  borough  of 
Birmingham,  in  the  County  of  Warwick,  to  the 
parish  of  Cheltenham,  in  the  Cheltenham  union, 
m  the  county  of   Gloucester,  was  beard  at  the 
Easter    quarter    sessions    for   the   borough   of 
Birmingham,    held  the    21st   April    1873,  when 
the    recorder    confirmed    the    order    subject   to 
the  opinion  of  the  court  upon  the  following  case : — 
The    order    of    removal    was  dated  the    23rd 
Dec.    1872,  and  on  the  same  day   the    respon- 
dents    sent     to    the    [appellants     the      proper 
notices,  and  also  the  following  grounds  of  removal 
and  particulars  of  settlement. 

"  Take  notice  that  the  following  are  the  grounds 
of  the  said  removal  and  the  particulars  of  the 
settlement  or  settlements  relied  upon  in  support 
thereof,  that  the  said  paupers  had  come  to  and 
did  then  inhabit  in  the  said  parish  of  Birmingham, 
and  had  become  and  then  were  actually  chargeable 
to  the  said  parish  of  Birmingham,  not  having 
acquired  any  settlement  there,  nor  having  pro- 
duced any  certificate  acknowledging  them  to  be 
settled  elsewhere,  and  that  the  last  place  of  lawful 
settlement  of  the  said  paupers  is  in  the  said  parish, 
township,  or  place  of  Cheltenham,  in  the  county  of 
Gloucester,  being  one  of  the  places  comprised  in 
the  said  Cheltenham  union,  in  tho  coonty  of 
Gloucester." 

And  the  following  are  the  particulars  of  the 
settlement  or  settlements  relied  upon  in  support 
of  such  order  of  removal : — 

''  That  the  said  Isabella  Mitchell  is  the  lawful 
wife  of  Joseph  Mitchell,  deceased,  and  the  eaid 
eight  children  are  their  lawful  issue. 

"That  the  said  Joseph  Mitchell,  the  husband 
of  the  pauper,  in  or  about  the  year  1869.  com* 
menced  bona  Me  renting  and  actually  oocnpying 
as  yearly  tenant  thereof,  a  certain  tenement  con* 
sistmg  of  a  separate  and  distinct  dweUiug-hoiise 
or  tenement  of  the  full  yearly  value  of  ten  pCMOOidB 
and  upwards,  situate  and  being  Huugerford  Yillit 
\  in  tbe  parish  of  Cheltenham  in  the  OhelfeenhMD 
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union,  in  the  county  of  Gloucester,  which  he  con- 
tinned  BO  to  rent  and  occupy  as  such  yearly  tenant 
thereof  for  the  space  of  one  whole  year  and  up- 
wards, and  during  the  whole  time  he  so  occupied 
the  said  tenement,  he  paid  the  rent  for  the  same 
to  the  amount  of  14 L  per  annum,  and  was  charged 
with  and  paid  his  share  towards  the  public  levies 
and  taxes  of  the  said  parish  of  Cheltenham,  in- 
cluding the  rates  made  and  assessed  to  the  relief 
of  the  poor  thereof,  for  and  in  respect  of  such 
tenement  rented  and  occupied  by  nim  as  afore- 
said." 

2.  The  following  are  the  grounds  of  appeal  so 
far  as  is  material : — 

"  That  the  said  paupers  at  the  time  the  said 
order  ¥ras  made  were  not  lawfully  settled  in  the 
parish  of  Cheltenham,  in  the  said  Cheltenham 
Union,  as  alleged. 

"  That  Joseph  Mitchell,  the  husband  of  the  said 
pauper  Isabella  Mitchell,  did  not,  in  or  about  the 
year  1869,  commence  bond  fide  renting,  and  did 
not  actually  occupy,  as  yearly  tenant  thereof,  a 
certain  tenement  of  the  full  yearly  value  of  101, 
and  upwards,  being  Hungerford  Villa,  in  oar  said 
parish  of  Cheltenham,  and  did  not  continue  to  rent 
and  occupy  the  same  as  such  yearly  tenant  for  the 
spice  of  one  whole  year  and  upwards,  and  did  not, 
during  the  whole  time  he  so  occupied  the  said 
tenement,  pay  the  reut  for  the  same,  and  was  not 
charged  with  and  did  not  pay  his  share  towards 
the  public  levies  and  taxes  of  the  said  parish  of 
Cheltenham,  including  the  rates  made  and  assessed 
for  the  relief  of  the  poor  thereof  for  and  in  respect 
of  such  tenement." 

3.  At  the  hearing,  the  respondents  proved  that 
Joseph  Mitchell  occupied  Hungerford  Villa  as  a 

J  early  tenant,  at  a  rent  of  14{.  per  annum,  from 
une  1870,  tUl  Aug.  1871,  when,  being  in  poor 
circumstances,  he  made  an  arrangement  with  his 
landlord  and  left.  It  was  admitted  by  the  appel- 
lants that  an  amount  of  rent  had  been  paid 
requisite  for  a  settlement  by  renting  a  tenement. 

4.  With  regard  to  the  payment  of  rates  the  re- 
spondents proved  the  following  facts. 

On  the  dOth  April  1870,  a  poor's  rate  was  duly 
made  for  the  parish  of  Cheltenham  for  the  then 
ensuing  twelve  months,  payable  by  two  instal- 
ments, on  the  2nd  May  1870,  and  on  the  30th 
Oct.  1870. 

When  the  rate  was  made  Hungerford-villa  was 
unoccupied,  but  it  was  charged  with  a  rate  of 
IL  11#.  6d.,  payable  by  two  instalments  of  15«.  9d, 
each. 

When  Joseph  Mitchell  came  into  occupation 
bis  name  was  inserted  in  the  rate  book,  aud  he 
was  served  with  a  demand  note  for  150.  9d.,  being 
the  whole  of  the  first  instalment  of  the  rate.  This 
amount  he  objected  to  pay,  and  eventually  78.  Qd, 
was  deducted  in  consequence  of  the  house  having 
been  void  previous  to  his  occupation,  and  he  paid 
the  remaining  8«.,  and  afterwards  paid  the  whole 
of  the  second  instalment. 

Another  rate  was  made  on  29th  April  1871,  for 
the  then  ensuing  twelve  months,  likewise  payable 
by  two  instalments,  and  no  portion  of  this  rate 
was  paid  by  him,  but  no  demand  of  the  first  in- 
stalment was  made  on  Mitchell  before  he  gave  up 
possession  of  the  house. 

The  counsel  for  the  respondents,  on  the  counsel 
for  the  appellants  intimating  that  he  did  not 
intend  to  call  witnesses,  summed  up  the  case,  and 
relied  on  the  settlement  gained  by  the  pauper's 
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husband,  Joseph  Mitchell,  by  his  having  rented 
a  tenement  of  the  value  of  more  than  10^  per 
annum,  and  having  paid  the  rent  for  the  same 
for  one  whole  year,  and  the  rates  and  taxes  due 
and  payable  thereon.  The  counsel  for  the  appel- 
lants thereupon  objected  tbat  the  rates  and  taxes 
had  not  been  paid  tor  one  whole  year  as  required 
by  statute  4  <fe  5  Will.  4,  c.  76.  s.  Q^y  and  asked 
the  court  to  quash  the  order  on  this  point.  The 
recorder,  however,  after  examining  the  order  and 
grounds  of  removal,  declined  to  quash  the  order, 
being  of  opinion  that  although  the  respondents 
had  not  proved  a  good  settlement  by  renting  a 
tenement  and  payment  of  rates  and  taxes  under 
statute  4  &  5  Will.  4,  c.  76,  s.  Q^y  yet  that  the 
respondents  had  proved  a  good  settlement  by  pay- 
ment of  parochial  rates  under  statute  6  Geo.  4, 
c.  57,  s.  2,  and  decided  that  the  order  was  therefore 
good.  The  counsel  for  the  appellants  thereupon 
objected  that  this  ground  of  settlement  had  not 
been  set  out  by  the  respondents  in  the  grounds  of 
removal,  nor  alluded  to  by  their  counsel  during 
the  trial ;  but  the  recorder  adhered  to  his  decision, 
and  declined  to  quash  the  order  of  removal,  but 
granted  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench. 

The  questions  for  the  opinion  of  the  court  are : 
— Was  the  recorder  bound,  under  the  circum- 
stances above  set  out,  to  question  the  order  of 
removal  as  asked  for  by  the  appellants  P  If  the 
court  should  be  of  opinion  that  the  recorder  was 
not  so  bound,  did  tne  grounds  of  removal  suffi- 
ciently set  out  a  settlement  of  the  pauper's  hus- 
band gained  by  payment  of  parochial  rates  P  and 
was  there  a  sufficient  payment  of  rates  to  esta- 
blish a  settlement  by  payment  of  rates,  the 
renting  and  occupation  having  been  sufficient 
to  satisfy  the  statute  6  Geo.  4,  c.  57?  If  the 
court  should  be  of  opinion  that  the  recorder's 
judgment  was  wrong  on  any  one  of  these  ques- 
tions, then  the  order  of  sessions  confirming  the 
order  of  removal  is  to  be  quashed,  otherwise  the 
order  of  sessions  is  to  stand. 

Soden,  in  support  of  the  order  of  sessions,  con- 
tended that  a  settlement  had  been  acquired  under 
6  Geo.  4,  c.  57,  s.  2,  which  enacts  "  that  no  person 
shall  acquire  a  settlement  in  any  parish  or  town- 
ship mamtaining  its  own  poor,  by  or  by  reason  of 
settling  upon,  renting  or  paying  parochial  rates 
for  any  tenement  not  being  his  or  her  own  pro- 
perty, unless  such  tenement  shall  consist  of  a 
separate  and  distinct  dwelling-house  or  building 
or  of  land,  or  of  both  hand  fide  rented  by  such 
person  in  such  parish  or  township,  at  and  for  the 
sum  of  lOL  a  year  at  the  least,  for  the  term  of  one 
whole  year ;  nor  unless  such  house  or  building  or 
land  shall  be  occupied  under  such  yearly  hiring, 
and  the  rent  for  the  same,  to  the  amount  of  lOt. 
actually  paid,  for  the  term  of  one  whole  year  at 
the  least;  provided  always  that  it  shall  not  be 
necessary  to  prove  the  actual  value  of  such  tene- 
ment." There  was  an  occupation  here  for  a  whole 
year,  and  rent  to  the  required  amount  was  paid, 
the  payment  of  any  parochial  rates  being  sufficient. 
4  &  5  Will.  4,  c.  76,  s.  m,  enacting  "  that  from 
and  after  the  passing  of  this  Act  no  settlement 
shall  be  acquired  or  completed  by  occupying  a 
tenement,  unless  the  person  occupying  the  same 
shall  have  been  assessed  to  the  poor  rate,  and 
shall  have  paid  the  same  in  respect  of  such  tene- 
ment for  one  year,"  leaves  nnalW^  \»\Nft  ^jwajoaav 
tion  of  a  BettlementVjy  paym'cnXiol  ^M«2t»a^x^^«^« 
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On  this  point  Beg.  ▼.  8t  Mary  Kalendar  {9  A.  & 
£1.  626)  is  conclusive.  There  it  was  held  that 
since  the  passing  of  4  &  5  Will.  4,  c.  76,  s.  66,  a 
person  cannot  gain  a  settlement  by  renting  and 
occupying  a  tenement,  unless  he  has  been  assessed 
to  and  paid  the  poor  rate  in  respect  thereof  for  a 
year ;  but  he  may  gain  a  settlement  by  payment 
of  rates  under  3  &  4  Will.  &  M.  c.  11,  s.  6, 
if  he  has  been  assessed  to  and  paid  poor  rate  for 
part  of  the  year  only,  provided  his  renting  and 
occupation  have  been  such  as  to  satisfy  6  Geo.  4, 
c.  57, 8. 2.  There  the  pauper,  ten  days  before  the  end 
of  the  year,  quitted  the  premises  with  his  family, 
locked  up  the  house,  leaving  only  some  few  things 
in  it,  ana  went  into  another  house.  He  likewise 
offered  the  key  to  his  landlady,  but  she  refused  to 
accept  it  tiU  the  end  of  the  year,  when  he  gave  it 
up  to  her,  and  paid  the  full  rent,  and  this  was  held  to 
be  a  sufficient  occupation  by  the  pauper  for  a  year 
under  6  Qeo,  4,  c.  57,  s.  2.  In  the  next  place,  this 
court  cannot  review  the  decision  of  the  recorder  as 
to  the  sufficiency  of  the  statement  of  the  grounds 
of  removal.  11  &  12  Vict.  c.  31,  s.  4  enacts  that 
upon  the  hearing  of  any  appeal  against  an  order 
of  removal,  no  objection  whatever  on  account  of 
any  defect  in  the  form  of  setting  forth  any  ground 
of  removal  or  of  appeal  in  any  such  statement 
shall  be  allowed,  ana  no  objection  to  the  reception 
of  legal  evidence  offered  in  support  of  a  ground  of 
removal  or  appeal  alleged  to  be  set  forth  in  any 
such  statement,  shall  prevail,  unless  the  court 
shall  be  of  opinion  that  such  alleged  m)und  is  so 
imperfectly  or  incorrectly  set  fortn  as  to  be 
insufficient  to  enable  the  party  receiving  the  same 
to  inquire  into  the  subject  of  such  statement,  and 
to  prepare  for  triaL"  And  sect.  7  provides  that 
the  decision  of  the  court  upon  the  hearing  of  any 
appeal  against  any  order  of  removal,  as  well  as 
upon  the  sufficiency  and  effect  of  the  statement  of 
the  grounds  of  removal  and  of  appeal,  and  of  the 
notice  of  chargeability,  and  of  the  copy  or 
counterpart  of  the  order  of  removal  sent  to 
the  appellant  parish,  as  upon  the  amending 
or  refusing  to  amend  the  order  of  removal  as 
aforesaid,  or  the  statement  of  grounds  of  removal 
or  appeal,  shall  be  final,  and  shall  not  be  liable  to 
be  reviewed  in  any  court  by  means  of  a  writ 
of  certiorari  or  mandamtu  or  otherwise.  In  Beg. 
V.  Buyton  (1  B.  &  8.  544),  Grompton  J.  said :  *'  I 
am  disponed  to  take  a  very  wide  view  of  the  enact- 
ment of  statute  11  &  12  Vict.  c.  31,  and  to  hold 
it  applicable  to  every  case  where  an  objection  is 
made  that  the  grounds  of  removal  are  not  suffi- 
cient to  let  in  the  case  of  the  party ;  and  if  this  be 
so,  it  would  determine  the  present  case  in  favour 
of  the  respondents,  as  the  only  point  made  for 
the  appellants  is  as  to  the  evidence  not  being  ad- 
missible on  the  grounds  of  removal  stated.  I  am 
disposed  to  think  that  the  effect  of  the  7th  section 
of  statute  11  &  12  Yict.,  c.  31,  is  to  prevent  any 
question  as  to  the  grounds  of  removal  not  being 
sufficient  being  brought  into  this  court,  and  to 
make  what  is  done  by  the  court  below  final.  The 
grounds  of  removal  seem  to  me  to  be  put  by  the 
enactment  in  G[uestion  in  exactly  the  same  position 
as  particulars  m  a  trial  at  Nisi  f  rius  now  stand.  If 
there  is  an  objection  to  the  sufficiency  and  effect  of 
the  grounds  of  removal  the  court  of  quarter 
sessions  is  to  consider,  just  as  in  the  case  of  par- 
ticulars, whether  they  really  let  in  the  case  of  the 
party;  and,  if  not,  to  amend  them  and  adioum  the 
case,  &o.,  BO  as  beat  to  meet  the  ends  of  justice ; 


and  by  the  7th  section  the  decision  of  the  court 
of  Quarter  sessions  is  to  be  final.  The  doctrine 
of  aefects  and  variances  in  the  examinations  and 
grounds  of  removal  before  the  trial  of  appeals  had 
been  mischievous;  and  the  statute  in  question 
was  a  most  beneficial  alteration  of  the  law,  de- 
signed to  check  a  practice  which  had  introduced 
lamentable  and  disgraceful  technicalities  into  the 
trial  of  settlement  cases,  and  I  should  be  sorry  to 
put  a  narrow  construction  on  so  useful  an 
enactment." 

Dugdale,  for  the  appellants,  contended  that  the 
recorder  could  not  give  judgment  on  a  ground  of 
removal  not  stated  in  the  notice,  and  indeed  not 
alluded  to  by  either  party  at  the  hearing.  [Black- 
BTTKN,  J. — If  a  judge  sees  clearly  in  a  trial  at  Nisi 
Prius  that  there  ought  to  be  a  nonsuit,  is  he 
bound  to  refrain  from  nonsuiting  because  neither 
of  the  counsel  has  seen  the  point  P]  11  &  12  Yict. 
c.  31,  which  (sect.  1)  did  away  with  the  necessity 
of  accompanying  notices  by  a  copy  of  the  examina- 
tion upon  which  the  order  was  made,  provides 
(sect.  2)  "  that  instead  thereof  such  notice  shall  be 
accompanied  by  a  statement  in  writin|r  under  the 
hands  of  such  overseers  or  such  guardians,  or  any 
three  or  more  of  such  guardians,  setting  forth 
the  grounds  of  such  removal,  including  the  par- 
ticulars of  the  settlement  or  settlements  relied 
upon  in  support  thereof  ;  provided  always  that  on 
the  hearing  of  any  appeal  against  any  oriier  of  re- 
moval, it  shall  not  be  lawfiil  for  the  respondents 
to  go  into  or  give  evidence  of  any  other  grounds  of 
removal  than  those  set  forth  in  such  statement,"  a 
distinct  and  positive  enactment  which,  it  is  sub- 
mitted, prevented  the  consideration  of  any  grounds 
of  removal  not  set  forth  in  the  statement  of  par* 
ticulars.  Before  that  enactment  any  grounds  of 
removal  might  be  taken  into  consideration,  and  it 
was  upon  the  old  state  of  the  law,  prior  to  this 
statute,  that  Beg.  v.  St.  Mary  Kalenaar  {ubi  sup.) 
was  decided.  No  settlement  was  acquired  here 
under  3  W.  &  M.  c.  Ill,  because  to  gain  a  settlement 
under  that  statute  the  person  must  have  resided 
forty  days  in  the  parish  after  payment  of  the  rate. 
See  B.  ▼.  Bvngstead  (B.  &  Gross.  607).  [Lush,  J. 
— ^The  whole  series  of  such  discreditable  decisions 
was  swept  away  by  the  Act  of  1848.]  Sect.  4  of 
that  Act  (11  &  12  Yict.  c.  31)  does  not  come  into 
operation  unless  the  objection  relied  on  is  taken  at 
the  trial,  and  that  was  not  so  here. 

Blackburit,  J. — I  think  it  is  qmte  dear  that  the 
recorder  was  not  bound  to  quasn  the  order  of  re- 
moval under  the  circamstances.  If  the  facts  were 
so  incorrectly  set  forth  as  really  to  mislead  the 
parties,  the  case  might  be  different ;  but  as  the 
facts  were,  I  think  he  was  right  in  not  giving 
effect  to  the  objections  of  the  appellants. 

Lush,  J.  concun^. 

Order  ofaessioiu  eon/SrmecL 


Saturday,  May  30, 1874. 
Ebo.  v.  The  No&wich  Ii7corporatioh. 


SetUemefU  by  renting  a  tenement — Yearly 

ConstrVfCtion  of  lease. 

The  tenant  of  a  puhlio-houee  had  agreed  to  hold  ik$ 
eamefor  the  term  of  three  calendar*;monih§  ikemoe' 
forth  next  ensuing,  at  the  rent  or  twm  o^  15L  jmt 
quarter;  the  landlord  agreeing  that  he  ehoM 
continue  to  occupy  the  premises  c^s  tenatUfnm 
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quarter  to  quarter  at  the  like  rent,  until  the  re- 
ceiving or  giving  three  months*  notice  to  quit  by 
either  of  the  parties,  inding  at  one  of  the  usual 
quarter  days  %n  the  year  : 
Held:  that  this  agreement  did   not   constitute    a 
yearly  hiring  of  a  tenement  for  the  sum  of  lOl,  a 
year  at  the  least,  within  the  meaning  of  6  Geo.  4, 
e.  57 1  s.  2 ;  and  that,  therefore,  the  occupation  did 
not  give  the  tenant  a  settlement. 
At  the  general  quarter  session  holden  for  the 
county  of  Middlesex,  on  the  26th  April  1873,  an 
appeal  against  an  order  of  one  of  the  magistrates 
of    the  police  courts  of   the  metropolis  for  the 
removal  of  Ellen  Prentice  and  her  lour  children 
from  the  Westminster  Union    to  the   Norwich 
Incorporation  as  the  place  of  her  last  legal  settle- 
ment, was  heard,  in  which  the  guardians  of  the 
poor  of  the   Norwich    Incorporation   were   the 
appellants,  and  the  guardians  of  the  poor  of  the 
Westminster  Union  were  the  respondents,  when 
that  court  confirmed  the  said  order,  subject  to  the 
opinion  of  this  court  on  the  following  case : 

The  said  Ellen  Prentice  was  the  widow  of  John 
Prentice,  and  the  four  children  mentioned  in  the 
order  were  their  lawful  children. 

The  settlement  relied  upon  by  the  respondents 
was  one  by  renting  a  tenement  by  the  said  John 
Prentice  in  the  fjarish  of  St.  Stephen,  Norwich, 
in  the  incorporation  mentioned,  under  6  Geo.  4, 
a  57,  s.  2. 

The  tenement  referred  to  was  rented  by  the  said 
John  Prentice  of  Messrs  Seaman  and  Grimmer 
under  the  following  agreement : — 

An  agreement  made  the  25th  Deo.  1879,  between 
Samuel  Grimmer  and  Frederic  Grimmer  of  the  city  of 
Norwich,  wine,  spirit,  and  porter  meroluuitfl»  of  the  one 
part,  and  John  Prentice  of  the  other  part. 

The  eaid  Samnel  Grimmer  and  Frederic  Grimmer  agreed 
that  the  said  John  Prentice  shall  enter  into  and  take  pos- 
Mssion  of  all  that  pnblic-hoiise  called  the  Mitre  Tayern, 
Briggs-street,  sitnate  in  the  parish  of  St.  Stephens,  with 
the  i^portenanoes  thereto  belonging,  on*  the  25th  March 
next,  and  the  said  John  Prentice  hereby  agrees  that  he 
wiU  on  that  day  take  possession  of  the  same  poblic- 
honaey  and  premises,  and  hold  the  same  for  the  term  of 
three  oalendar  months  thenceforth  next  ensning.  at  the 
rent  or  sum  of  152.  per  qaarter,  and  will  pay  all  rates 
and  taxes  (except  the  land  tcuc),  in  respect  of  the  said 
premises.  And  it  is  hereby  also  agreed  between  ^ 
•aid  parties  that  the  said  John  Prentice  shall  and  may 
oontanoe  to  occupy  the  said  pnblic-honse  and  premises 
aa  tenant  from  quarter  to  qaarter  at  the  like  rent  or  snm 
of  151.  until  the  receiyinp^  ot  giving  notice  to  quit  the 
■aae  as  hereinafter  mentioned,  that  is  to  say,  that  the 
•aid  John  Ftentioe  shall  and  will  qnit  and  dehver  op  the 
poasession  of  the  said  pabUc  house  and  premises  to  the 
•aid  Samnel  Grimmer  and  Frederic  Grimmer,  or  either 
of  them,  at  any  time  hereafter,  npon  receiving  three 
months'  notice  in  writing  from  them,  or  either  of  them, 
to  ouit  the  same, ending  atone  of  the  usual  qaarter  days 
in  the  year,  without  reference  to  the  commencement  of  ue 
tenancy  of  the  said  John  Prentice,  and  the  said  John 
Prentice  shall  not  quit  the  possession  of  the  said  public- 
hoose  and  premises  without  giving  to  the  said  Samuel 
Grimmer  and  Frederic  Ghimmer  or  one  of  them,  the  like 
Dotioe  in  writing  ending  as  aforesaid.  That  the  said 
John  Prentice  shall  keep  the  said  house  open  as  a  public- 
house,  and  not  suffer  the  same  to  be  snat  up,  or  tiie 
trade  thereof  to  be  injured,  and  in  the  event  of  his  failing 
to  perform  any  or  either  of  these  conditions,  then  he 
•haU  forfeit  and  pay  to  the  said  Samuel  Grimmer  and 
Frederic  Grimmer,  or  either  of  them,  the  sum  of  20Z.  by 
way  of  additional  or  increased  rent,  to  be  recoverable  in 
the  aame  manner  as  the  said  original  rent  of  151.,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said 
John  Prentioe,  or  by  action  at  law.  That  he  shall  also 
buy  and  take  of  the  said  Samuel  Ghrimmer  and  Frederic 
Onmmer.  or  one  of  them,  all  the  beer,  ale,  porter,  and 
€(kar  aah  Uqaora  and  all  spirituouB  liquors  and  wines   • 


to  be  sold,  spent,  and  consumed  Dy  hiin  in  the  said 
house,  Ac 

The  said  John  Prentice  occupied  and  resided 
in  the  said  public-house  under  this  agreement  for 
a  period  of  one  year  and  nine  months,  and  during 
the  whole  of  that  period  he  was  licensed  in  respect 
thereof,  and  conducted  the  business  thereof;  he 
was  also  assessed  to  and  paid  the  poor  rates  of  the 

Earish  of  St.  Stephen  in  respect  of  the  said  public- 
ouse,  and  paid  the  rent  quarterly  during  the  whole 
period. 

The  only  point  raised  by  the  appellants  was 
that  the  written  agreement  did  not  constitute  a 
yearly  hiring  or  renting  of  the  public-house  foi*  the 
term  of  one  whole  year  within  statute  6  Gea  4, 
c.  57,  s.  2.  The  respondents  contended  that  the 
agreement  showed  that  the  parties  contemplated 
originally  that  the  holding  would  endure  for  a  year 
or  more,  though  it  might  be  put  an  end  to  b^ore 
the  expiration  of  the  year,  and  that  as  it  was  not 
put  an  end  to  during  the  year,  but  was  occupied 
by  the  said  John  Prentice  for  a  year  and  nine 
months  under  the  agreement,  he  gained  a  settle- 
ment. 

The  justices  at  the  said  general  Quarter  sessions 
decided  that  such  agreement  did  constitute  a 
yearly  hiring  as  required  by  the  said  statute 
6  Geo.  4,  c.  57,  s.  2. 

The  question  for  the  opinion  of  this  court  is. 
Whether  the  written  agreement  constituted  such 
yearly  hiring  or  renting  of  the  public-house  for 
the  term  of  one  whole  year  as  required  by  the 
statute. 

If  the  court  shall  answer  this  question  in  the 
affirmative  then  the  order  of  the  sessions  confirm- 
ing the  order  of  removal  is  to  stand  confirmed, 
otherwise  the  order  of  the  sessions  and  the  order 
of  removal  are  to  be  quashed. 

Poland,  for  the  respondents,  supported  the 
orders  of  removal  and  of  quarter  sessions.  The 
words  of  the  section  upon  which  this  question 
turns  are,  "That  no  person  shall  acquire  a  settle- 
ment in  any  parish  or  township  maintaining  its 
own  poor,  by  or  by  reason  of  settling  upon,  rent- 
^gt  or  paying  parochial  rates  for  any  tenement, 
not  being  his  or  her  own  property,  unless  sach 
tenement  shall  consist  of  a  separate  and  distinct 
dwelling  house  or  building,  or  of  land,  or  of  botb, 
bond  fide  rented  by  such  person,  in  such  parish  or 
township,  at  and  for  the  sum  of  102.  a  year  at  the 
least,  for  the  term  of  one  whole  year ;  nor  unless 
such  house  or  building  or  land  shall  be  occupied 
under  such  yearly  hiring,  and  the  rent  for  the 
same  to  the  amount  of  102.,  actually  paid,  for  the 
term  of  one  whole  year  at  the  least."  In  the 
Hastings  Union  v.  8t.  James,  Clerhentcell  (L.  Rep. 
I  Q.  B.  88),  where  the  cases  on  this  subject  were 
discussed  in  a  considered  judgment  of  the  court, 
the  agreement  was  to  hire  a  house  quarterly,  at  a 
yearly  rent  of  252.,  to  be  paid  on  the  usual  four 
quarter  days,  a  quarter's  notice  to  be  given  by 
either  party;  that  was  held  to  be  within  the 
statute,  and  to  give  the  tenant  a  settlement.  It 
was  decided  by  Reg  v.  8t,  Oiles*s,  Cripplegate 
{4s  B.  &  S.  509),  that  if  the  hiring  is  such  as  in  its 
inception  will  last  a  year,  unless  determined  by 
notice,  and  the  tenancy  does  in  fact  continue  for 
a  year,  that  is  sufficient,  although  the  hiring  was 
not  for  a  whole  year  certain.  As  was  remarked 
by  Grompton,  J.,  in  Beg,  v.  Thornton  (2  E.  A  E. 
788,  at  p.  792),  "  A  tenancy  for  any  term  must  be 
oonsiderod  to  oontmu^  wbXjCL  \»^;^^  ^^XAsrmai^^^ 
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The  hiring  here  was  created  by  this  agreement 
until  put  an  end  to  by  a  quarter's  notice,  and  it 
lasted  beyond  the  required  time;  this,  therefore, 
is  within  the  principle  contained  in  Rex  v.  Herat' 
monceatbx  (7  B.  &  G.  551)  that  such  an  agreement 
as  this  *'  is  to  be  considered  a  lease  for  so  many 
years  as  the  party  shall  occupy,  unless  in  the 
mean  time  it  shall  be  defeatea  by  notice  on  the 
one  side  or  on  the  other." 

Tindal  Atkinson,  contra,  not  heard. 

CocKBURN,  C.J. — I  think  no  settlement  was 
gained  in  the  appellant's  union.  It  is  quite  clear 
that  to  constitute  such  a  settlement  there  must  be 
an  occupation  for  twelve  months  under  a  yearly  ten- 
ancy. There  is  here  to  begin  with,  only  a  quarter's 
tenancy,  and  it  is  obvious  that  the  parties  con- 
template that  the  premises  may  be  quitted  within 
the  year,  which  is  in  contradiction  of  any  yearly 
letting.  In  the  other  cases  it  has  been  held  there 
was  a  yearly  letting,  some  words  have  been  used 
such  as  "at  the  yearly  rent  of"  a  sum  stated. 
Here  there  is  nothing  to  indicate  any  yearly  rent, 
but  only  a  Quarterly  rent.  It  is  not  enough  that 
the  tenancy  does  in  fact  continue  for  a  whole  year 
unless  it  so  continued  under  a  yearly  letting.  It 
would  be  a  contradiction  in  terms  to  hold  any 
such  yearly  letting  here.  I  am  not  disposed  to 
carry  the  principles  laid  down  in  Bex.  v.  Heratmon* 
ceaux  any  further  than  their  application  in  that 
case.  The  quarter  sessions  were  wrong  in  their 
construction  of  this  agreement. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
statute  requires  a  yearly  hiring,  but  the  cases  of 
Rex  V.  Heratmonceaux^  and  Haatinga  Union  v.  8t. 
Jamea,  Clerkenwell,  have  decided  that  the  tenancy 
being  defeasible  in  less  time  than  a  year,  does  not 
prevent  a  settlement  from  being  acquired.  If  the 
matter  were  rea  integra,  1  should  say  that  by  those 
decisions  the  statute  has  been  defeated ;  but  it  is 
not  here  necessary  to  reconsider  those  cases,  for 
they  do  not  apply  to  the  present  agreement.  Here 
not  only  is  the  tenancy  defeasible  within  a  year, 
but  the  premises  were  not  rented  for  a  year  at  all. 

QuAiN  and  Archibald,  JJ.  concurred. 

Judgment  for  appeUanta, 

Attorneys  for  appellants,  Hudaon,  Matthewa, 
and  Co. 

Attorneys  for  respondents,  C.  and  /.  Allen  and 
Son. 


Wedneaday,  June  3, 1874. 
Cutler  (app.)  v.  Turner  and  another  (resps.) 

Maater  and  aervcmt — Servant  dbaeniing  himaelf — 
Remediea  —  Second  offence  —  Impriaonment  — 
Maater  and  Servant  Act  1867  (30  ^  31  Vict. 
c.  141),».  9. 

The  appellant,  a  fireiron  forger,  in  the  employ  of 
tlie  reapondenta,  waa  aummoned  under  aect.  9  of 
Tlie  Master  and  Servant  Act  1867  (30  ^  31  Vict, 
c.  141),  for  abaenting  himaelf  without  lawful 
excuae,  and  ordered  to  pay  a  certain  sum  to  the 
reapondenta  as  compenaation,  which  aum  waa  paid. 
The  following  month,  not  hiving  returned  to  his 
work,  he  was  again  summoned  under  the  aame 
aeclion,  ordered  to  find  security  for  the  fulfilment 
of  the  contract,  and  in  defauU  sentenced  to  three 
months  impriaonment,  which  Ufrm  of  imprison- 
m^ent  he  auffered.  After  its  expiration,  appellant 
con^inuififf  to  absent  himself,  was  agavn  sum- 

moned  under  the  iame  section,  and  ordered  to  pat/ 


a  further  sum  to  the  respondents  by  way  of  com- 
pensation : 

Held,  that  the  contract  of  service  had  not  been 
annulled  by  eitJier  or  both  of  the  previous  orders, 
and  that  (he  nMgistraie  had  jurisdiction  to  make 
the  last  mentioned  order,  notwithstanding  that  (he 
appellant  had  suffered  three  m^onths'  imprison- 
ment for  al)8eniing  himself  from  the  same  service. 

Case   stated  by  the  police    magistrate  for    the 

borough  of  Sheffield,  for  the  opinion  of  the  Court 

of  Queen's  Bench. 

1.  A  summons  under  the  Master  and  Servant 
Act  1867,  came  on  for  hearing  before  me  on  the 
31st  Oct.  1873,  and  again  by  ^joumment  on  the 
18th  Nov.  The  summons  charged  William  Cutler, 
being  the  servant,  as  a  fire-iron  forger,  of  William 
Turner,  with  absenting  himself  from  the  service 
without  iust  cause  or  lawful  excuse,  and  claimed 
that  he  should  be  directed  to  fulfil  his  said  con- 
tract, pursuant  to  the  Master  and  Servant  Act» 
30  &  31  Vict.  c.  141,  s.  9. 

2.  On  the  18th  Nov.  before  mentioned,  I  made 
an  order  directing  the  defendant  to  pay  the  sum 
of  111.  149.,  as  compensation  to  the  complainants, 
being  of  opinion  under  the  circumstances  herein- 
after stated,  that  an  order  to  fulfil  the  contract  as 
prayed  in  the  summons  was  not  the  most  appro- 
priate remedy,  an  adjournment  having  been  pre- 
viously granted  on  the  application  of  the  defen- 
dant's attorney  to  meet  tne  question  of  com* 
pensation. 

3.  The  defendant  being  dissatisfied  with  my 
determination,  and  having  duly  appUed  to  me  in 
writing,  I  state  this  case,  setting  forth  the  fatAs 
and  grounds  of  such  determination  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

4.  On  the  25th  Feb.  1871,  the  parties  made  the 
following  agreement  in  writing : — 

An  agreement  made  this  25th  Feb.  1871,  between 
Thomas  Hague  and  William  Turner,  of  Sheffield, 
in  the  county  of  York,  fender  and  fire-iron  manu- 
facturers of  the  one  part,  and  William  Cutler,  of 
Sheffield  aforesaid,  fire-iron  forger,  of  the  other 
part ;  whereby  it  is  mutually  agreed  between  the 
said  parties  as  follows : 

(1.)  The  said  William  Cutler  agrees  to  work  for 
the  said  Thomas  Hague  and  William  Turner  as  a 
fire-iron  forger  for  the  term  of  five  years  fr>m  tiie 
date  hereof,  during  which  said  term  he  will  com- 
plete and  finish  in  a  workmanlike  manner  for  his 
said  employers  all  such  work  as  shall  be  assignad 
to  him  by  them. 

(2.)  The  said  William  Cutler  will  not  during  the 
said  term  work  for  any  other  employer  than  the 
said  Thomas  Ha^e  and  William  Turner. 

(3.)  The  said  Thomas  Hague  and  William  Turner 
agree  to  employ  and  provide  work  by  the  piece  for 
the  said  William  Cutler  during  the  whole  of  the 
said  term  of  five  years,  paying  him  weekly  for 
such  work,  as  he  shall  complete  and  finish  for  them 
in  manner  aforesaid,  the  usual  prices  allowed  by 
those  in  the  same  trade  for  similar  work. 

As  witness  the  hands  of  the  parties  the  day  and 
year  first  above  written. 

(Signed  hyparHes.) 

5.  The  defendant  entered  into  the  service  d  the 
complainants  under  the  agreement. 

6.  On  the  8th  Feb.  1873,  a  notice  given  on 
behalf  of  the  defendant  was  received  by  the  oom* 
plainants. 

"  I  hereby  respectfhlly  fi:ive  yon  notice  thai  cm 
and  a^Aic  8ta  March  1873  the  pricea  of  work  dsm 
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hy  me  in  your  employment  will  be  increased  by 
20  per  cent,  (the  same  as  given  in  Birmingham), 
ana  in  case  of  non-compliance  with  the  same,  shall 
feel  compelled  to  suspend  mj^elf  from  your  ser- 
vice from  that  date  until  the  same  is  conceded. 

"William  Outlee." 

7.  On  the  1st  March  1873,  the  defendant  ceased 
to  work  for  and  absented  himself  from  the  service 
of  the  complainants. 

8.  On  the  1st  April  1873,  the  complainants  took 
out  a  summons  against  the  defendant  for  absent- 
ing himself  without  cause,  and  claiming  161,  12a. 
as  compensation. 

9.  The  case  was  heard  by  me  on  the  13th  May 
1873,  when  the  parties  appeared  in  person  and  by 
their  attomevs,  and  being  of  opinion,  after  hearing 
them,  that  the  defendant  had  wrongly  absented 
himself,  and  also  that  the  complainants  had  sus- 
tained damage  by  reason  of  such  absence,  between 
the  said  1st  March  and  the  issuing  of  the  sum- 
mons, to  the  amount  of  111.  8a.,  I  ordered  the  defen- 
dant to  pay  that  sum,  together  with  the  costs  of 
the  summons  and  order,  at  the  same  time  express- 
ins  my  opinion  that  the  contract  was  still  in  force, 
azfi  I  assumed  that  the  defendant,  after  hearing 
mv  decision  would  return  to  his  employment  and 
fulfil  the  contract  for  the  remainder  of  the  term. 
The  damages  were  assessed  on  the  following  prin- 
ciple,— the  defendant  could  make  if  at  work  24  sets 
of  fire-irons  every  week,  and  the  net  profit  of  the 
employers  was  3a.  3c2.  per  set,  equal  to  3L  18a.  per 
week. 

The  order  not  having  been  complied  with,  an 
order  for  imprisonment  was  drawn  up,  but  the 
amount  was  paid  on  behalf  of  the  defendfiint  before 
his  actual  imprisonment. 

10.  The  defendant  did  not  return  to  his  work, 
and  on  the  6th  June  1873,  the  complainants 
issued  a  summons  against  the  defendant  for  absent- 
ing himself,  and  claiming  that  he  be  directed  to 
f  uml  the  contract. 

11.  This  complaint  was  heard  on  the  7lh  July 
1873,  before  two  justices  of  the  peace  for  the 
borough,  the  parties  beins  present  but  not  appear- 
ing by  attorney,  and  the  defendant  was  ordered  to 
find  security  to  fulfil  the  contract,  and  to  pay 
15a.  6d.  for  costs. 

12.  This  order  was  not  complied  with,  and  the 
defendant  subsequently  underwent  the  three 
months'  imprisonment  in  default,  and  on  his 
liberation  he  continued  to  absent  himself  from  his 
employment. 

13.  The  summons  of  the  28th  Oct.,  mentioned 
at  the  commencement  of  the  present  case,  was 
thereupon  taken  out,  and  the  oraer,  the  subject  of 
this  appeal,  made,  as  already  stated,  as  upon  con- 
sideration (after  objection  taken  and  reference 
to  the  cases  of  Unmn  v.  Clarke,  35  L.  J.,  N.  S., 
193,  M.C.  (decided  under  a  previous  Master  and 
Servant  Act)  Crcme  v.  Fowell,  38  L.  J.,  N.  S.,  43, 
M.  C. ;  and  Bcbimsley  v.  Taylor,  37  L.  J.,  N.  S.,  39, 
Q.  B.)»  I  was  of  opimon  that  neither  of  the  previous 
orders  was  a  bar  to  the  last  summons  and  order. 

14.  The  damages  in  the  last-mentioned  order 
irere  purposely  limited  by  the  complainant  to 
those  that  accrued  by  the  breach  between  the 
period  of  the  defendant's  liberation  from  prison 
and  the  issuing  of  the  last  summons,  being  three 
weeks'  net  profits  on  the  defendant's  labour  at 
dL  18a.  a  week.  I  expressed  my  opinion,  however, 
that  as  it  appeared  before  me  on  tne  last  case,  and 
was  avowea  by  the  defendant's  attomej,  that  the  • 


defendant  was  acting  wilfully  in  the  sense  of  act- 
ing under  the  direction  or  by  the  advice  of  his 
trade  union,  and  that  he  did  not  intend  to  perform 
the  contract  at  all,  that  whatever  damages  were 
claimed  and  ordered  to  be  paid  under  the  last 
summons  must  be  taken  as  in  final  satisfaction  of 
the  contract,  as  the  complainants  could  not,  under 
those  circumstances,  bring  an  unlimited  number 
of  complaints. 

15.  The  question  of  law  for  the  opinion  of  the 
court  is,  whether  the  orders  of  the  13th  May,  and 
of  the  7th  July  1873  (or  either  of  them),  were  a 
bar  to  the  subsequent  complaint  and  summons  of 
the  28th  October  1873,  and  the  order  thereon.  If 
not,  the  last-mentioned  order  is  to  be  affirmed; 
otherwise,  to  be  reversed. 

J.  E.  Davis. 

Hopwood,  Q.C.  (with  him  Forhes),  for  the  appel- 
lant, contended  that  the  three  months'  imprison- 
ment which  the  appellant  had  suffered  before  the 
making  of  the  last  order  exhausted  and  annulled 
the  contract  of  service,  and  that  the  last  order  of 
the  magistrate  was  therefore  bad.  Sect.  4  of  30 
&  31  Vict.  c.  141,  provides  thsj*  "  whenever  the 
employer  or  employed  shall  neglect  or  refuse  to 
fulnl  any  contract  of  service,  or  the  employed  shall 
neglect  or  refuse  to  enter  or  to  commence  his 
service  according  to  the  contract,  or  shall  absent 
himself  from  his  service,  or  whenever  any  question, 
difference,  or  dispute  shall  arise  as  to  the  rights  or 
liabilities  of  either  of  the  parties,  &c.,  the  party 
aggrieved  may  lay  an  information  or  complaint  in 
writing  before  a  justice,  magistrate,  or  sheriff, 
setting  forth  the  grounds  of  complaint,  and  Hke 
amount  of  compensation,  damage,  or  other  remedy 
claimed  for  the  breach  or  non-performance  of  sucn 
contract,"  and  upon  complaint  made  the  justice  is 
to  issue  a  summons  or  citation.  Then  sect.  9  enacts 
that  "upon  the  hearing  of  any  information  or 
complaint  imder  the  provisions  of  this  Act,  two 
justices,  or  a  magistrate,  or  sheriff,  after  due 
examination  and  upon  the  proof  and  establish- 
ment of  the  matter  of  such  information  or 
complaint,  by  an  order  in  writing  under  their 
respective  hands,  in  their  or  his  discretion,  as 
the  justice  of  the  case  reauires,  either  shall 
make  an  abatement  of  the  whole  or  any  part  of 
any  wages  then  already  due  to  the  employed,  or 
else  shall  direct  the  fulfilment  of  the  contract  of 
service,  with  a  direction  to  the  party  complained 
aguinst  to  find  forthwith  good  and  sufiicient 
security,  by  recognisance  or  bond,  with  or  with- 
out sureties,  to  the  satisfaction  of  a  justice,  magis- 
trate, or  sheriff,  for  the  fulfilment  of  such  contract, 
or  else  shall  annul  the  contract,  discharging  the 
parties  from  the  same  and  apportionmg  the 
amount  of  wages  due  up  to  the  completed  period 
of  such  contract,  or  else  where  no  amount  oi  com- 
pensation or  damage  can  be  assessed,  or  where 
pecuniary  compensation  will  not^  in  the  opinion  of 
the  justices,  &c.,  meet  the  circumstances  of  the 
case,  shall  impose  a  fine  upon  the  party  complained 
against,  not  exceeding  in  amount  the  sum  of  20Z., 
or  else  shall  assess  and  determine  the  amount  of 
compensation  or  damage,  together  with  the  costs, 
&c. ;  and  if  the  order  shall  direct  the  fulfilment 
of  the  contract  and  direct  the  party  complained 
against  to  find  good  and  sufficient  security  as 
aforesaid,  and  the  party  complained  against  neglect 
or  refuse  to  comply  with  such  order,  a  justice, 
magistrate,  or  sheriff  mo^,  il  Vi^  \.VkXtl^fi.  ^'^>  V^ 
warrant  under  Yi\a  \iaxid,  coTxmi\\»  v^^  ^^ns^i  v^ 
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the  oommon  gaol  or  house  of  correction  within 
his  iurisdiction,  there  to  he  confined  and  kept 
nntil  he  shall  so  find  surety,  but  nevertheless  so 
that  the  term  of  imprisonment,  whether  under  one 
or  several  successive  committals,  shall  not  exceed 
in  the  whole  the  period  of  three  months;  provided 
always  that  the  two  justices,  magistrate,  or  sheriff 
may,  if  they  or  he  think  fit,  assess  and  determine 
the  amount  of  compensation  or  damage  to  be  paid 
to  the  party  complaining,  and  direct  the  same  to 
be  paid,  whether  the  contract  is  ordered  by  them 
or  him  to  be  annulled  or  not,  or,  in  addition  to  the 
annulling  of  the  contract  of  service  and  discharge  of 
the  parties  from  the  same,  may,  if  they  or  he  tnink 
fit,  impose  the  fine  as  hereinbefore  authorised," 
&c.  Sect.  11  provides  that "  Where,  on  the  hearing 
of  an  information  or  complaint  under  this  Act  an 
order  is  made  for  the  payment  of  money,  and  the 
same  is  not  paid  as  directed,  the  same  shall  be 
recovered  by  distress  or  jpoinding  of  the  goods 
and  chattels  of  the  party  failing  to  pay, .  and  in 
default  thereof  by  imprisonment  of  such  party, 
according  and  subject  to  the  acts  described  m  the 
second  schedule  ,to  this  Act ;  but  no  such  im- 
prisonment shall  be  for  more  than  three  months, 
or  be  with  hard  labour."  Sect.  12  enacts  that 
''from  and  after  the  expiration  of  the  term  of 
any  such  imprisonment  as  aforesaid,  the  amount 
of  fine,  compensation,  or  damages,  together  with 
the  costs  so  assessed  and  directed  to  oe  paid  by 
any  such  order  ad  aforesaid,  shall  be  deemed  and 
considered  as  liquidated  and  discharged,  and  such 
order  shall  be  annulled  accordingly,  and  the  said 
parties  exonerated  from  their  respective  obhgations 
under  the  same;  provided  always  that  nowa^es 
or  any  portion  thereof  which  may  be  accruing 
due  to  the  employed  under  any  contract  of  service 
after  the  date  of  such  order,  shall  be  assessed  to 
the  amount  of  compensation  or  damages  and 
costs  directed  to  be  paid  by  him  under  any  such 
order  or  warrant  of  distress  or  poinding,  to  be 
seizable  or  arrestable  under  the  same."  It  was 
the  intention  of  the  Legislature  that  for  breach  of 
the  contract  the  maximum  of  imprisonment 
should  be  three  months,  and  that  had  already 
been  inflicted  and  suffered  by  the  appellant  in  the 
present  case  before  the  last  order  was  made  by 
the  magistrate.  The  chief  difficulty  which  the 
appellant  has  to  contend  with,  is  the  case  of  Unwin 
V.  Clarke  (L.  Rep.  1  Q.  B.  417),  decided  under  the 
Act  4  Geo.  4,  c.  34,  s.  3,  where  a  workman  had 
entered  into  a  contract  with  a  master  to  serve  him 
for  the  term  of  two  years,  and  having  absented 
himself  during  the  continuance  of  the  contract, 
was  summoned  before  justices,  convicted,  and 
committed ;  after  the  imprisonment  had  expired, 
and  while  the  term  still  continued,  he  refused  to 
return  to  his  master's  service,  and  was  again 
summoned  before  justices,  when  he  stated  that  he 
considered  his  contract  determined  by  the  com- 
mitment. Though  the  justices  found  that  he 
bond  fide  believed  that  he  could  not  be  compelled 
to  return  to  his  employment,  and  dismissed  the 
summons,  this  court  neld  that,  although  the 
servant  had  not  returned  to  his  employment,  yet 
as  the  contract  continued,  he  had  been  guilty  of  a 
fresh  offence  for  which,  notwithstanding  his  con- 
viction and  imprisonment  he  could  be  again 
convicted ;  and  that  his  bona  fide  belief  that  he 
oould  not  be  compelled  to  return  to  his  employ- 
men^  did  not  constitute  a  lawful  excuse  for  his 
abaence.    That  was  a  dedaioa  of  two  judges  only, 


and  Shee,  J.,  though  not  formally  dissenting  from 
the  judgment  of  Kackbum,  J.,  expressed  a  strong 
opinion  against  the  second  conviction.  After  re* 
ferring  to  the  word^  of  the  enactment,  Shee,  J., 
said :  "  I  think  that  on  the  proper  construction  of 
them,  a  servant  who  absents  himself  from  his 
service,  declaring  at  the  time  that  he  will  not 
return,  commits  an  ofience  of  the  same  degree  as 
that  of  declining  altogether  to  enter  into  the 
service,  and  that  it  cannot  have  been  the  intenticm 
of  the  Legislature  that  he  should  be  punishable 
only  once  for  the  latter  offence,  and  totiee  quotie$t 
by  successive  imprisonments  for  the  former. 
The  justices  ought  in  such  a  case  to  take  into 
their  consideration  that  the  person  charged  has 
declined  absolutely  to  return  to  the  semoe,  and 
punish  him  once  for  all.  It  has  been  said  that 
it  is  unreasonable  that  a  second  absenting  from 
the  service  should  not  be  punished  as  well  as  the 
first,  but  in  my  opinion  the  meaning  of  a  man 
absenting  himself  is,  that  being  in  the  servioo  he 
departs  from  it.  If  he  had  returned  to  the 
service  and  then  left  it  aj^in,  he  might  have  been 
punished  again,  but  having  originally  declared  he 
would  never  come  back,  I  think  his  non-return 
was  not  a  fresh  absence,  and  that  he  was  nol 
punishable  a  second  time.  The  weight  of  au- 
thority is  against  this  view,  but  I  agree  with 
Pollock,  G.B.,  and  Martin,  B.,  in  Ex  parte  Baker 
(2  H.  &  N.  219)."  [Lush,  J.— A  strong  point 
against  ^ou  is  this,  that  sect.  9  of  the  Act  gives 
the  justices  or  magistrate  power  v  to  "  annul  the 
contract"  as  well  as  to  direct  its  fulfilment.  This 
assumes  that  any  order  short  of  expressly  annull- 
ing the  contract  is  not  to  be  construed  as  having 
that  effect.]  The  same  section  provides  that  **ih» 
term  of  imprisonment,  whether  under  one  or 
several  successive  committals,  should  not  exceed 
in  the  whole  the  period  of  three  months ; "  and 
as  that  full  period  of  imprisonment  has  been 
undergone  by  the  appellant,  it  is  submitted  that 
all  the  powers  intended  to  be  g^ven  by  the  Act  for 
the  enforcement  of  the  contract  are  exhausted, 
and  that  the  contract  is  at  an  end.  The  Act  of 
Geo.  4,  on  which  TJnwm  v.  Clarke  (ubi  awp.)  was 
decided  contained  no  similiur  provision  astoiihe 
maximum  of  imprisonment.  [Lush,  J. — Sect.  11 
seems  to  contemplate  the  possibility  of  several 
successive  imprisonments  of  three  months'  dura- 
tion each  where  an  order  is  made  for  the  payment 
of  money,  acd  the  amount  cannot  be  leoovered 
by  distress.]  But  not,  as  here,  where  the  order  if 
not  made  for  the  pajrment  of  money,  bat  for  the 
return  of  the  employed  to  service. 

Bodd  for  the  respondents  was  not  called  upon. 

Lush,  J. — I  am  of  opinion  that  the  order  of  the 
magistrate  was  right.  The  question  put  to  as  is, 
whether  the  orders  of  the  13th  May  and  7th  July 
1873  were,  or  either  of  them,  was  a  oar  to  the  sub- 
seouent  complaint  and  summons  of  the  28th  Oct, 
ana  the  order  made  thereon.  The  order  of  the 
13th  May  was  an  order  for  the  payment  of  a  sum 
of  monev  by  the  servant  for  naving  wrongfully 
absented  himself.  The  order  of  the  7th  July  was 
an  order  to  find  security  for  the  fulfilment  of  the 
contract,  and  to  pay  l5«.  6(2.  for  costs,  aad  that 
not  being  complied  with,  the  appellant  was  sen* 
tenoed  to  three  months'  imprisonment,  which  bo 
underwent.  The  question  for  us  now  to  deter- 
mine is,  whether  tnese  orders,  either  or  boih  of 
them,  put  an  end  to  the  contract,  so  that  the 
BervicQ  can  no  longer  be  dischax^ged.    Iiooking  aft 
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the  language  of  the  statute,  I  am  of  opinion  that 
it  was  not  contemplated  by  the  Legislature  that 
such  orders  as  these  should  effect  a  determination 
of  the  contract  of  service.  Sect.  4  gives  a  remedy 
b^  complaint  before  justices  or  a  magistrate  where 
either  employer  or  employed  neglects  or  refuses  to 
fulfil  any  contract  of  service.  Then  sect.  9  states 
what  is  to  be  done  on  the  hearing  of  any  such 
complaint.  The  Justices  may,  by  order  in  writing 
under  their  hands,  either  make  an  abatement  c3 
the  whole  or  part  of  any  wa^es  then  already  due 
to  the  employed,  or  shall  direct  a  fulfilment  of 
the  contract  of  service,  with  a  direction  to  the 
party  complained  against  to  find  forthwith  good 
and  sufficient  security,  by  recognizance  or  bond, 
with  or  without  sureties,  to  the  satisfaction  of  a 
justice,  magistrate,  or  sheriff,  for  the  fulfilment  of 
such  contract,  or  else  shall  annul  the  contract, 
discharging  the  parties  from  the  same,  and  appor- 
tioning the  amount  of  wages  due  up  to  the  com- 
pleted period  of  such  contract,  or  else  where  no 
amount  of  compensation  or  damage  can  be 
assessed,  or  where  pecuniary  compensation  will 
not,  in  the  opinion  of  the  justices,  magistrate,  or 
sheriff,  meet  the  circumstances  of  the  case,  shall 
impose  a  fine  upon  the  party  complained  against, 
not  exceeding  in  amount  the  sum  of  202.,  or 
else  shall  assess  and  determine  the  amount  of 
compensation  or  damage,  together  with  the  costs, 
to  be  made  to  the  party  complaining,  inclusive  of 
the  amount  of  any  wages  abated,  and  direct  the 
same  to  be  paid  accordingly."  Up  to  this  the  sec- 
tion does  not  state  what  is  to  be  the  consequence 
of  disobedience.  The  magistrate  has  a  very  wide 
discretion.  He  mav  abate  the  whole  or  part  of 
the  wages  due,  or  direct  a  fulfilment  of  tne  con- 
tracty  or  annul  the  contract,  or  inflict  a  fine.  But 
the  section  then  goes  on  to  provide  that,  "if 
the  order  shall  direct  the  fulfilment  of  the 
contract  and  direct  the  party  complained  against 
to  find  good  and  sufficient  security  as  aforesaid, 
and  the  party  complained  against  neglect  or  refuse 
to  comply  with  such  order,  a  justice,  magistrate, 
or  shenff  may,  if  he  think  fit,  by  warrant  under 
his  hand  commit  such  t)arty  to  the  common  gaol 
or  boose  of  correction  within  his  jurisdiction, 
there  to  be  confined  and  kept  until  he  shall  so  find 
surety,  but  nevertheless  so  that  the  term  of  im- 
priaonment,  whether  under  one  or  several  suc- 
cessive committals,  shall  not  exceed  in  the  whole 
the  period  of  three  months ;  provided  always  that 
the  two  justices,  magistrates,  or  sheriff  may,  if 
they  or  he  think  fit,  assess  and  determine  the 
amount  of'  compensation  or  damage  to  be  paid  to 
tiie  party  complaininfi:,  and  direct  the  same  to  be 

faidy  whether  the  contract  is  ordered  bj  them  or 
im  to  be  annulled  or  not,  or  in  addition  to  the 
annulling  of  the  contract  of  service  and  discharge 
of  the  parties  from  the  same  may,  if  they  or  he 
think  fit,  impose  the  fine  as  hereinbefore  author- 
ised,'* Ac,  The  limguage  of  this  part  of  the  Act 
of  Parliament  shows  two  things ;  First,  that  the 
Legislatore  did  not  intend  that  one  order  should 
exhanat  the  remedies  or  annul  the  contract; 
secondly,  that  the  imprisonment  to  be  suffered  is 
for  not  finding  security  for  the  due  fulfilment  of  the 
oontraot  of  s^rrioe ;  and  in  that  case  the  imprison- 
ment is  not  to  exceed  in  the  whole  the  period  of 
three  months.  So  that  if  the  servant  nas  once 
been  ordered  to  find  security,  and  in  default  of 
doing  so  has  been  imprisoned  for  a  month,  he  may 
be  imprisoned  again*  bat  the  whole  term  of  im- 


prisonment for  this  is  not  to  exceed  three  months. 
JBut  all  this  is  for  not  finding  securities  for  the 
fulfilment  of  the  contract.    But  then  comes  the 

Eroviso  which  I  have  read,  and  in  it  the  Legis- 
kture  contemplates  that  nothing  short  of  an  order 
expressly  annulling  the  contract  will  put  an  end 
to  it.  The  language  of  the  proviso  is  altogether 
inconsistent  with  the  notion  that  imprisonment  or 
payment  of  compensation  should  of  itself  operate 
to  annul  the  contract,  and  if  the  contract  is  not 
annulled,  the  party  breaking  it  may  be  proceeded 
against  toties  quoties.  Where  a  magistrate  has  in 
the  first  place  imprisoned  a  party  for  not  finding 
security,  he  has  exhausted  his  power  in  that  way, 
but  he  may  still  make  an  order  for  the  payment  of 
compensation  by  the  party  for  absenting  himself 
from  service.  Then  the  remedy  for  the  non- 
payment of  compensation  so  ordered  to  be  paid  is 
given  by  the  llth  section,  which  provides  that 
'*  where  on  the  hearing  of  an  information  or  com- 
plaint under  this  Act  an  order  is  made  for  the 
payment  of  money,  and  the  same  is  not  paid  as 
directed,  the  same  shall  be  recovered  by  distress 
or  poinding  of  the  goods  and  chattels  of  the  party 
failing  to  pay,  and  in  default  thereof  by  imprison- 
ment of  such  party,  according  and  subject  to  the 
Acts  described  in  the  2nd  schedule  to  this  Act ; 
but  no  such  imprisonment  shall  be  for  more  than 
three  months,  or  be  with  hard  labour."  And  the 
12th  section  says,  that "  from  and  after  the  expira- 
tion of  the  term  of  any  such  imprisonment  as 
aforesaid,  the  amount  of  fine,  compensation,  or 
damages,  together  with  the  costs  so  assured  and 
directed  to  be  paid  by  any  such  order  as  aforesaid, 
shall  be  deemed  and  considered  as  liquidated  and 
discharged,  and  such  order  shall  be  annulled 
accordingly,  and  the  said  parties  exonerated  from 
their  respective  obligations  under  the  same,"  &c. 
I  think  this  makes  the  whole  statute  consistent, 
in  this  sense,  that  we  can  see  what  the  Legislature 
meant,  though  we  may  not  understand  all  the 
reasons  for  the  various  enactments.  I  think  that 
on  the  non-payment  of  the  compensation  ordered  to 
be  paid,  the  party  is  liable  to  be  imprisoned  again 
for  a  period  not  exceeding  three  months.  The 
last  order  made  here  was  for  the  payment  of  com- 
pensation, and  I  think  that  order  was  good. 

Archibald,  J. — I  also  am  of  opinion  that  the 
order  made  by  the  magistrate  on  the  28th  Oct. 
should  be  affirmed,  and  that  the  remedy  was  not 
barred  by  any  or  both  of  the  previous  orders. 
The  9th  section  of  the  Act  gives  the  magistrate 
power  to  annul  the  contract,  or  to  direct  that  the 
contract  should  be  continued,  and  to  order  the 
servant  to  find  security  for  the  performance  of  it, 
and  to  give  power  to  enforce  that  order  by  im- 
prisonment, not  exceeding  in  the  whole  three 
months.  It  has  been  argued  that  the  suffering  of 
imprisonment  for  three  months  by  implication 
annuls  the  contract ;  but  that  seems  to  me  to  be 
altogether  at  variance  with  the  intention  of  the 
Le^slature  as  here  expressed.  A  severe  remedy 
by  imprisonment  is  given  in  order  to  enable  the 
parties  to  enforce  the  contract;  but  because  a 
party  is  not  compelled  by  the  application  of  this 
severe  remedy  to  fulfil  the  contract,  it  does  not  at 
all  follow  that  the  contract  is  therefore  at  an  end.  I 
think  that  notwithstanding  that  the  direct  method 
by  imprisonment  of  enforcing  performance  of  the 
contract  has  been  exercised,  the  magistrate  may 
also  exercise  the  power  of  awarding  compensation. 
There  is  nothing  to  skow  ^Iq38X»  V'ft  Sa  ie^w^^ 
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his  power  to  award  it,  and  if  compensation  is 
awarded,  the  remedy  to  enforce  its  payment  is 
given  by  the  11th  section.  I  think,  therefore, 
that  the  contract  of  service  was  not  put  an  end  to 
by  the  three  months'  imprisonment  of  the  appel- 
lant, and  that  the  conviction  was  right. 

Judgment  for  respondents. 

Attorneys  for  appellant,  Doyle  and  Edwards. 
Attorneys  for  respondents,  Eickards  and  Walker, 


Wednesday,  June  3, 1874. 

WiLLUMs  (app.)  V.  The  Assessment  Committee  of 
Bedminster  Union  (resps.). 

Poor  rate — Appeal — Notice  to  assessment  committee 
— Notice  not  staging  all  grounds  of  appeal — Union 
Assessment  Committee  Amendment  Act  1864  (27  ^ 
28  Vict.  c.  39),  s.  1. 

Tlie  notice  required  by  the  Union  Assessment  Com^ 
mittee  Amendment  Act  1864  (27  ^  28  Vict.  c.  39, 
s.  1),  to  be  given  to  the  assessment  committee, 
before  an  appeal  to  Quarter  sessions  against  a 
rate,  must  contain  all  the  grounds  of  appeal, 
though  on  some  of  those  grounds  the  assessment 
committee  may  be  unable  to  give  relief. 

This  was  an  appeal  i^ainst  a  rate  made  for  the 
relief  of  the  poor  by  the  churchwardens  and  over- 
seers of  the  parish  of  Bedminster,  on  the  12th 
April  1872,  in  which  the  appellant  was  assessed  as 
follows : 

"William  Williams, — Occupier  of  toll-house  and 
tolls  for  foot  passengers  on  Princes-street  Bridge, 
— Gross  estimated  rental  7501., — BAteable  value 
650L 

2.  The  appeal  came  on  to  be  heard  at  the 
Michaelmas  Quarter  Sessions  1872,  for  the  city  and 
county  of  Bristol,  when  the  sessions  made  an 
order  that  the  appellant's  name  be  struck  out  of 
the  rate,  and  that  the  overseers  should  repay  him 
56Z.  17 s.  6d.,  and  that  the  assessment  committee  of 
Bedminster  nnion  who  appeared  as  respondents, 
should  pay  the  appellant's  costs,  and  the  rate  be 
amended  subject  to  the  following  caso : 

The  following  case  is  stated  in  pursuance  of  the 
said  order : 

3.  The  said  Princes-street  Bridge  was  erected 
on  the  site  of  an  ancient  ferry,  known  as  the  Gib 
Ferry,  under  the  authority  of  and  in  accordance 
with  the  provisions  of  48  Geo.  3,  c.  xi  (a  copy  of 
which  accompanies  and  is  to  be  taken  as  part  of 
this  case),  by  the  Bristol  Dock  Company,  who  are 
now  represented  by  the  corporation  of  the  city  of 
Bristol,  and  the  said  corporation  have  now  the  ex- 
clusive property  in  the  bridge  and  its  approaches, 
which  together  form  a  public  highway. 

4.  In  accordance  with  the  directions  of  sect.  21 
of  the  said  Act  the  said  dock  company  erected  at 
thpi  Bedminster  end  of  the  bridge,  in  the  parish  of 
Bedminster,  two  toll-houses  opposite  each  other, 
one  for  foot  passengers  and  the  other  for  carriages. 
A  different  collector  occupies  each  toll-house,  and 
between  the  toll-houses  are  two  gates,  a  large  for 
carriages  and  a  smaller  for  foot  passengers,  such 
gates  extending  from  one  toll-house  to  the  other. 

5.  Some  time  previous  to  the  making  of  the 
said  rate,  and  up  to  the  present  time,  one  of  these 
toll-houses  has  been  occupied  by  a  man  in  the 
employ  of  the  appellant,  named  Adolphus  Dye, 
who  collects  at  tliis  toll-house,  which  is  the  toll- 

Iiouse  mentioned  in  the  said  rate,  the  tolls  of  foot 


passengers  and  trucks  referred  to  in  the  2l8t 
section  of  the  said  Act,  48  Geo.  3,  c.  xi,  and  hands 
them  over  to  the  appellant  every  fortnight;  the 
other  toll-house  is  occupied  by  the  Corporation  of 
Bristol,  who  place  therein  a  servant  who  collects 
the  tolls  on  horses,  carts,  and  carriages  referred  to 
in  the  same  section.  Neither  Dye  nor  the  corpora- 
tion collector  interfere  with  any  tolls  but  those 
which  they  are  employed  to  collect,  Dye  attending 
exclusively  to  the  tolls  for  foot  passengers  and 
trucks, '  and  the  corporation  collector  attending 
exclusively  to  the  tolls  for  horses,  carts,  and 
carriages. 

6.  The  toll  is  taken  from  all  foot  passengers  who 
pass  through  the  said  gate,  and  it  is  not  taken 
from  any  foot  passen^r,  even  though  they  pass 
up  to  the  said  gate,  if  they  return  back  ana  do 
not  pass  through  the  said  gate. 

7.  The  amount  of  the  tolb  on  foot  passengers 
and  trucks  collected  at  the  said  toll-gate  and 
received  by  the  appellant,  is  upwards  of  7501.  a 
year. 

8.  The  coropration  of  Bristol,  as  snccessors  to 
the  said  dock  company,  are  bound  to  repair  and 
do  repair  the  said  bridge,  with  the  exception  of  the 
said  toU-honse  for  foot  passengers  and  trucks, 
which  is  repaired  by  the  appellant,  who  is  the 
lessee  of  the  foot  passenger  and  truck  tolls. 

9.  The  appellant  resides  at  the  Market  Hotel  in 
the  city  of  Lincoln.  He  has  no  interest  or  pro- 
perty whatsoever  in  the  bridj^  or  its  approacnes, 
nor  any  interest  in  connection  therewith  other 
than  the  bare  right  to  take  the  tolls  for  foot 
passengers  and  trucks,  and  to  occupy  ono  of  the 
toll-houses. 

10.  The  said  poor-rate  of  the  12th  April  1872, 
was  made  in  conformity  with  the  valuation  list 
then  existing,  and  which  had  been  approved  of  by 
the  respondents. 

11.  On  the  4th  June  1872  the  appellant  served 
on  the  churchwardens  and  overseers  of  the  said 
parish  of  Bedminster,  and  also  on  the  respondents, 
a  notice  of  objection  against  the  said  valuation  list, 
which  was  in  the  following  terms : — 

To  the  assessment  committee  of  the  Bedminster  TJsioiL 
and  to  the  ohnrohwardens  and  oyerBeers  of  the  poor  of 
that  part  of  the  parish  of  Bedminster,  which  is  in  the 
city  and  ooontj  of  Bristol,  and  in  the  said  onion. 

I,  William  Williams,  of  the  Market  Hotel,  Linoofai, 
beinff  aggrieved  by  the  valaation  list  for  the  said  parish, 
hereby  and  according  to  the  provisions  of  the  Unioii 
Assessment  Committee  Act  18€^.  give  to  yon  the  assess- 
ment committee,  and  to  yon  the  cnorohwardenB  and  over- 
seers  of  the  poor  of  the  said  parish,  notice  in  writing  of 
the  objection  against  the  said  list,  for  that  the  aaidiist 
is  bad  as  far  as  it  relates  to  my  property,  becanse  it  it 
not  made  on  a  tme  estimate  of  the  net  ft^nnm^^  value  of 
such  property,  inasmuch  as  I  am  assessed  in  the  said 
valuation  list  in  respect  of  other  property  which  is  not 
in  the  said  parish,  and  is  not  ther^ore  liable  to  be  rated 
therein. 

Dated,  Ao. 

12.  Meetings  were  afterwards  held  by  the 
respondents  at  which  both  the  appellant  and  the 
parish  of  Bedminster  appeared,  and  the  only  con* 
tention  raised  by  the  appellant  when  before  the 
respondents  was  that  as  one  half  of  the  Princes* 
street  bridge  was  in  the  parish  of  St.  St^>h6ns, 
the  appellant  ought  not  to  be  rated  in  the  mid 

Earish  of  Bedminster  in  respect  of  man  than  one 
alf  of  the  said  tolls. 

13.  The  respondents  decided  against  tbe  ooo* 
tention  raised  by  the  appellant,  and  made  no 
alteration  in  the  valuation  list. 
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14.  The  appellant  having  failed  to  obtain  such 
relief  in  the  matter  as  he  deemed  just,  on  the  28th 
Sept.  1872,  served  on  the  churchwardens  and 
overseers  of  the  said  parish  of  Bedminster,  and 
also  on  the  respondents,  a  notice  and  grounds  of 
appeal  in  the  following  terms : — 

To  the  assessment  committee  of  the  Bedminster  Union, 
and  to  the  chnrchwardens  and  OYerseers  of  the  poor  of 
that  part  of  the  parish  of  Bedminster,  which  is  in  the 
ci^  and  conn^of  Bristol,  and  in  the  said  union. 

1,  William  Williams,  of  the  Market  Hotel,  Lincoln, 
beinfT  tLggrieYod  by  a  poor  rate  of  the  said  parish,  mbde 
on  uie  12th  April  1872,  and  made  or  purporting 
to  have  been  made  in  conformity  with  the  yaluation  list 
then  in  force  in  that  part  of  the  said  parish  which  is  in 
the  city  and  county  of  Bristol,  and  also  by  the  said 
valuation  list,  and  having  failed  to  obtain  such  relief  in 
the  matter  from  you,  the  said  assessment  committee,  as  I 
deem  just,  hereby  give  you,  and  each  and  every  of  you 
notice  that  I  do  intend  at  the  next  general  quarter  ses- 
sions of  the  peace  to  be  holden  in  and  for  the  said  city 
and  county  of  Bristol,  to  appeal  against  the  said  rate, 
and  that  the  grounds  of  appeal  relied  upon  by  me  are  as 
follows  ;  that  is  to  say, 

First.  That  the  said  rate  and  assessment  therein,  so 
far  as  they  relate  to  my  property,  are  defective  and  bad, 
becauRe  they  are  not  made  on  a  true  estimate  of  the  net 
annual  value  of  such  property,  inasmuch  as  I  am  assessed 
in  the  said  rate  in  respect  of  other  property  which  is  not 
in  the  said  parish,  and  is  not  therefore  liable  to  be  rated 
therein. 

Second.  That  the  said  rate  and  the  assessment  therein, 
BO  far  as  they  relate  to  my  property,  are  defective  and 
bad,  because  the  alleged  gross  estimated  rental  of  my 
lands  and  hereditaments,  included  in  the  said  rate  and 
assessment,  is  not  the  true  and  fair  gross  estimated 
rental,  bat  very  much  exceeds  it.  inasmuch  as  I  am  not 
rateable  to  the  x>oor  for  the  tolls  for  foot  passengers 
mentioned  in  the  said  rate  or  assessment. 

Third.  That  the  said  rate  and  the  assessment  therein, 
so  far  as  they  relate  to  my  property,  are  defective  and 
bad,  b^»,U8e  the  amount  stated  therein  as  the  rateable 
value  of  my  said  lands  and  hereditaments  is  not  the  true 
and  just  rateable  value  of  the  same,  but  very  much  ex. 
ceeds  it,  inasmuch  as  I  am  not  rateable  to  the  poor  for 
the  tolls  of  foot  passengers  mentioned  in  the  said  rate  or 
assessment. 

And  I  give  to  vou,  the  said  assessment  committee,  and 
to  you  the  said  churchwardens  and  overseers,  notice  that 
I  intend,  on  the  hearing  of  the  said  appeal,  to  avail  my. 
self  of  all  or  any  of  the  said  grounds  of  appeal. 

And  I,  lastly,  ^ve  you  and  every  of  you  notice  to  pro. 
duce  at  the  hearing  of  the  said  appeal  the  said  rate  or 
assessment,  and  also  the  said  valuation  list. 
Dated  the  28th  day  of  September,  1872. 

FUSSELL,  PBICHABD,  AND  SwAN, 

Solicitors  for  and  on  behalf  of  the  said 
William  Williams. 

15.  At  the  hearing  of  the  said  appeal  the  re- 
spondents objected  to  the  said  notice  of  appeal,on  the 
ground  that  the  appellant  was  not  entitled  to  go 
into  the  second  or  tnird  grounds  of  appeal,  inas- 
mnch  as  he  had  given  no  notice  to  the  respondents 
of  objection  to  the  valuation  list  on  these  grounds, 
nnder  the  proviso  to  the  first  section  of  27  &  28 
Vict.  c.  39,  but  the  court  of  quarter  sessions  over- 
ruled this  objection  on  the  ground  that  the  assess- 
ment committee  had  no  power  to  determine  or 
give  relief  on  the  question  of  ratetibility  raised  by 
Uie  second  and  third  grounds  of  appeal,  and  that 
as  those  grounds  of  appeal  could  not  have  been 
gone  into  before  an  assessment  committee  the 
appellant  was  not  bound  under  the  proviso  to  the 
first  section  of  27  &  28  Vict.  c.  30,  to  give  notice 
to  the  respondents  of  objection  to  the  valuation  list 
on  those  grounds,  but  reserved  the  point  for  the 
opinion  ofthis  court,  subject  to  an  objection  raised 
on  behalf  of  the  appellant  that  the  decision  of  the 
ooart  of  quarter  sessions  on  this  point  was  final  by 
Tirtne  of  the  12  A  13  Vict.  c.  45,  s.  9,  and  that  the 
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court  had  no  power  to  reserve  the  point  in  the  form 
of  a  case  for  the  opinion  of  this  court. 

16.  The  court  of  quarter  sessions  further  decided 
that  the  appellant  was  not  liable  to  be  rated  in 
respect  of  the  amount  to  be  received  by  him  from 
the  said  tolls  under  the  circumstance  set  forth  iu 
this  case,  and  that  as  the  appellant  was  rated  iu 
a  conjoint  assessment  in  respect  of  a  toll-house  and 
tolls,  in  respect  of  the  latter  of  which  he  was  not, 
in  the  opinion  of  the  said  court,  liable  to  be  rated, 
the  whole  assessment  on  the  appellant  was  bad,  and 
made  an  order  that  the  rate  should  be  amended 
by  striking  out  the  name  of  the  appellant,  which 
order  is  the  order  sot  forth  in  the  second  paragraph 
of  this  case. 

17.  The  questions  for  the  opinion  of  the  court  are : 
First,  whether  the  appellant  was  entitled  at  the 
hearing  of  the  appeal  to  rely  on  the  second  and  third 
grounds  of  objection  stated  in  his  notice  of  appeal ; 
secondly,  whether  the  court  of  quarter  sessions 
had  power  to  reserve  the  last  preceding  question 
for  the  opinion  of  this  court  in  the  form  of  a  case ; 
thirdly,  M'hether  the  appellant  was  liable  to  be 
rated  in  respect  of  the  amount  received  by  him 
from  the  said  tolls ;  fourthly,  whether  the  court 
of  quarter  sessions  had  power  to  amend  the  rate 
by  striking  out  the  name  of  the  appellant. 

18.  If  the  court  shall  be  of  opinion  on  the  first 
question  in  the  affirmative,  or  on  the  second  ques- 
tion in  the  negative,  and  on  the  third  question  in 
the  negative,  and  on  the  fourth  cjuestion  in  the 
affirmative,  then  the  order  of  sessions  to  be  con- 
firmed. 

19.  If  the  court  shall  be  of  opinion  on  the  first 
question  in  the  negative  and  on  the  second  question 
in  the  affirmative,  or  if  the  court  shall  be  of  opinion 
on  the  third  question  in  the  affirmative,  then  the 
order  of  session  is  to  be  quashed. 

20.  If  the  court  shall  be  of  opinion  on  the  first 
question  in  the  affirmative,  or  on  the  second 
question  in  the  negative,  and  on  the  third  question 
in  the  negative,  and  on  the  fourth  question  in  the 
negative,  then  the  order  of  session  is  to  be  remitted 
back  to  the  court  of  quarter  sessions  to  be 
awarded  in  accordance  with  the  opinion  of  this 
court. 

Murch  (with  him  Sir  /.  B,  KarslaJce)  for 
the  appellant,  contended  that  the  notice  given 
by  him  was  sufficient,  as  it  contained  the  only 
ground  of  objection  to  the  rate  on  which* the 
assessment  committee  could  give  relief.  Sect.  1 
of  the  Union  Assessment  Committee  Amend- 
ment Act  1864  (27  &  28  Vict.  c.  39)  enacts 
that,  "before  any  appeal  shall  be  heard  by 
any  special  or  quarter  sessions  against  a  poor 
rate  made  for  any  parish  contained  in  any  union 
to  which  the  Union  Assessment  Commitee  Act 
1862,  applies,  the  appellant  shall  give  twenty- one 
days*  notice,  in  writing,  previous  to  the  special  or 
quarter  sessions  to  which  such  appeal  is  to  be 
made,  of  the  intention  to  appeal,  and  the  grounds 
thereof,  to  the  assessment  committee  of  such 
union,  provided  that  after  the  Ist  Aug.  next  no 
person  shall  be  empowered  to  appeal  to  any 
sessions  against  a  poor  rate  made  in  conformity 
with  the  valuation  list  approved  of  by  such  com- 
mittee, unless  he  shall  have  given  to  such  com- 
mittee notice  of  objection  against  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  mat- 
ter as  he  deems  just;  and  which  objection,  after 
notice  given  at  any  time  in  the  manuet  i^tq»>c:c>}cm^ 
by  the  said  Acl  ^\lVi  T^ipe^\.  \^  ^\^c.Nl\wia,'OciA 
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committee  shall  hear,  with  fall  power  to  call  for 
and  amend  such  list,  although  the  same  has  b^en 
approved  of,"  &c.  The  appellant  has  satisfied  all 
the  requisites  of  that  enactment ;  he  gave  notice, 
and  he  mentioned  the  only  ground  on  which  the 
assessment  committee  could  give  him  relief,  the 
assessment  committee  having  no  power  to  deal 
with  the  question  of  rateability.  25  &  26  Yict.  c. 
103,  s.  18,  enacts  that  *'  any  person  who  may  feel 
himself  aggrieved  by  any  valuation  list,  on  the 
ground  of  unfairness  or  incorrectness  in  the  valu- 
ation of  any  hereditaments  included  therein,  or  on 
the  grouna  of  the  omission  of  any  rateable  heredi- 
tament from  such  list,  mav  at  any  time  after  the 
deposit  as  aforesaid  of  such  list,  and  before  the 
expiration  of  twenty-eight  days  after  the  notice 
of  the  deposit  as  aforesaid,  give  to  the  committee 
and  to  the  overseers  a  notice  in  writing  of  his 
objection,  specifying  the  ground  thereof,"  that  is 
any  of  the  three  grounds  previously  mentioned, 
viz,  (1)  unfairness,  (2)  incorrectness  in  the  valua- 
tion, (3)  omission  of  any  rateable  heredita- 
ment; but  the  question  of  rateability  or  non- 
rateability  is  not  for  the  assessment  committee  to 
decide,  and  it  is  such  a  question  that  is  raised  by 
the  second  and  third  grounds  of  appeal  given  in 
the  present  case.  [Lush,  J. — K  a  person  is  rated 
in  respect  of  a  non-rateable  matter,  can  he  not  make 
obiection  to  the  assessment  committee  P]  It  is 
submitted  that  he  cannot.  [Lush,  J. — No  appeal 
to  the  assessment  committee  on  this  ground  is 
given  by  the  former  Act,  but  there  is  no  prohibi- 
tion of  appeal.  Previous  objection  to  the  assess- 
ment committee  is  now  made  a  condition  pre- 
cedent to  the  rieht  to  appeal.]  6  &  7  Will.  4,  c. 
96,  which  gives  the  right  of  appeal  against  a  rate 
to  special  sessions  (s.  1),  and  enacts  that,  "  at  such 
special  or  adjourned  sessions  the  justices  there 
present  shall  hear  and  determine  all  objections  to 
any  such  rate  on  the  ground  of  inequality,  unfair- 
ness, or  incorrectness  in  the  valuation  of  any 
hereditaments  included  therein,"  expressly  pro- 
vides "that  the  said  justices  in  special  session 
shall  not  be  authorised  to  inquire  into  the  liability 
of  any  hereditaments  to  be  rated,  but  only  into  the 
true  value  thereof,  and  into  the  fairness  of  the 
amount  at  which  the  same  shall  have  been  rated."  It 
would  be  strange  then  if  the  assessment  committee 
had  a  power  which  is  here  expressly  denied  to  the 
special  sessions  to  which  the  appeal  is  to  be  made. 
In  the  very  recent  case  of  The  Overseers  of  Salford 
Union  v.  The  Justices  of  the  Hundred  of  Salford 
(30  L.  T.  Rep.  N.S.  403),  according  to  the  head 
note,  in  the  event  of  omitting  to  give  notice  of 
objection  and  appeal  to  the  assessment  committee, 
this  court  will  auash  the  order  of  quarter  sessions, 
even  in  cases  wnere  the  assessment  committee  has 
no  power  to  grant  relief ;  and  Blackburn,  J.,  said, 
that  "  the  applicant  ought  to  have  given  notice, 
although  the  assessment  committee  could  give  no 
reUef ,  as  that  is  a  condition  precedent  to  an  appeal 
to  quarter  sessions."  But  m  that  case  no  notice 
was  given  at  all ;  here  notice  was  given,  but  all 
the  grounds  of  appeal  were  not  mentioned.  [Lush, 
J. — ^The  grounds  of  appeal  should  also  have  been 
given.]  (2).  The  recoraer  had  no  power  to  reserve 
the  question  for  the  opinion  of  the  court.  Sect. 
9  of  12  &  13  Vict.  c.  45,  enacts  that  **  the  decision  of 
the  court  of  general  or  quarter  sessions  of  the 
peace,  nnon  the  hearing  of  any  appeal  as  to  the  suffi- 
ciencyoi  tbestat&neDt  of  any  ground  or  gprounds 
of  appeal,  and  aa  to  the  amen£ng  or  refaaing  to 


amend  any  order  or  judgment  of  a  justice  or 
justices  appealed  against,  or  the  statement  of  any 
ground  or  grounds  of  appeal,  Ac.,  shall  be  final, 
and  shall  not  be  liable  to  be  reviewed  in  any  court 
by  means  of  a  writ  of  certiorari  or  mandamus  or 
otherwise."  [Lush,  J. — That  does  not  touch  the 
point.  The  question  is  whether  the  appellant  was 
at  liberty  to  go  into  these  grounds  of  appeal,  no 
notice  having  previously  been  given  to  the  assess- 
ment committee.]  If  the  court  is  against  me  on 
these  two  points,  there  is  no  use  in  urging  any 
others. 

Fieldt  Q.C.  (with  him  Bompas),  for  the  re- 
spondents, was  not  called  upon. 

Lush,  J. — Neither  myself  nor  my  brother  Archi- 
bald has  any  doubt  that  the  court  of  quarter 
sessions  were  wrong.  The  particular  objections 
raised  on  appeal  to  the  quarter  sessions  must 
previously  be  brought  before  the  assessment  com- 
mittee. That  was  not  done  here,  and  the  order  of 
quarter  sessions  must  therefore  be  quashed. 

A&CH1BAXD,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  respondents. 


Wednesday,  June  3, 1874. 
Bateson  (app.)  v,  Oddt  (resp.) 

Hachney  carriage — Flying  for  hire  —  Carriags 
exposed  for  hire  in  private  yard. 

A  hachney  carriage  is  one  which  is  offered  for  mihUt 
hire  to  anyone  who  chcoses  to  engage  vt^  though 
it  stands,  f 01'  tha^  purpose,  in  a  private  yard,  B 
is  not  necessary  that  it  should  he  exposed  for  kits 
in  the  public  streets. 

Case  stated  by  justices  pursuant  to  20  &  21  Yict.& 

43. 

1.  The  information  charged  that  Thomas  Oddy 
the  elder  (the  respondent),  on  the  25th  Sept 
1873,  in  the  township  of  Bilton-with-Harrogate, 
and  within  the  limits  of  the  High  and  Low  Harro- 
gate Improvement  Acts  (4  Yict.  c.  16),  did  stand 
or  ply  for  hire  and  use  a  coach  or  hackney  carriage 
without  a  licence  from  the  commissioners  acting 
under  and  by  the  said  Improvement  Act  or  by  the 
bye-laws  made  in  pursuance  thereof. 

2.  At  the  hearing  of  the  said  information,  on  tiie 
15th  Oct.  1878,  it  was  proved  that  the  appelant  is 
clerk  to  the  said  Harrogate  Improvement  Com- 
missioners, which  body  is  the  Local  Board  of 
Health  acting  in  and  for  the  Improvement  Disteict 
of  Harrogate  as  comprised  in  the  said  Improve* 
ment  Act. 

3.  It  was  further  proved  that  the  North-Sastem 
Bailway  Company  had  a  station  at  Haxrogata 
within  the  limits  of  the  said  Improvement  Distriod 
and  that  the  yard  in  front  of  the  station  is  indoeed, 
and  is  the  property  of  the  said  company. 

4.  That  the  respondent  is  the  proprietor  of  a 
hackney  carriage  which  had  theretofore  been 
hcensed  by  the  said  commissioners,  bat  that  mA 
licence  had  been  revoked  by  the  said  oamnds- 
sioners  under  and  by  virtue  of  sect.  144  of  the  Bfld 
Act. 

5.  That  the  respondent  had,  along  with  oertm 
other  hackney  carriage  proprietors,  arranged  wid^ 
the  North-Eastem  Bailway  to  supply  (upon  oertam 
terms  set  out  in  a  certain  written  agreemon^ 
hackney  carriages  to  stand  in  the  said^  incilnwd 
yard  of  the  said  North-Eastem  Bailway  Conxftaj 
to  await  the  arrival  of  the  passengers  by  the  ttrnm 
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liberty  to  invite  passengers,  and  having  rules  of 
their  own  as  to  priority  of  taking  fares  within  the 
said  yard. 

6.  It  was  farther  proved  that  the  respondent 
after  his  licence  had  oeen  revoked,  was  standing 
with  his  hackney  carriage  within  the  said  railway 
station  yard,  where  he  took  up  passengers  for  hire 
and  drove  them  alongdifferent  streets  (within  the 
said  Improvement  District),  according  to  the 
directions  of  such  passengers. 

7.  It  was  contended  by  the  appellant  that  a 
hackney  carriage  so  used,  without  a  licence  from 
the  said  commissioners,  was  a  plying  within  sect. 
145  of  the  said  Aot4Yict.c.  16,  which  is  as  follows  : 
"  And  be  it  enacted  that  if  the  driver  or  attendant 
of  anv  hackney  carriage,  coach,  or  beast  shall  be 
foand  standing  or  plying  for  hire,  or  using  any 
such  coach,  carriage,  or  animal  within  the  limits 
of  this  Act  without  a  licence  from  the  commis- 
sioners, the  owner,  driver,  or  attendant  of  such 
coach,  carriage,  or  animal,  so  offending,  shall,  for, 
every  suchofirence,forfeitand  pay  any  sum  not  exceed- 
ing forty  shillings."  And  there  being  no  definition 
of  a  hackney  carriage  in  the  said  Act  other  than  as 
set  out  in  sect.  140,  which  enacts  "  That  it  shall  be 
lawful  for  the  commissioners  from  time  to  time 
to  license  such  number  of  hackney  coaches  or 
carriages  of  any  kind  or  description,  whether 
drawn  by  horses,  mules,  or  asses,  or  such  number 
of  saddle  horses,  mules,  or  asses  to  ply  for  hire 
within  the  limits  of  this  Act  as  they  shall  think 
fit,"  the  appellant  cited  and  relied  upon  the  case  of 
Clarke  v.  Stanfard  (L.  Rep.  6  Q.  B.  356). 

8.  It  was  contended  on- the  part  of  the  respon- 
dent that  in  inasmuch  as  the  fares  were  taken  up  in 
the  private  yard  of  the  said  railway  company,  and 
as  he,  the  respondent,  was  one  of  several  cab  pro- 
prietors mentioned  in  paragraph  No.  5,  it  was  not 
a  plying  for  hire  or  using  such  carriage  within  the 
meaning  of  the  above  recited  sections  of  the  said 
Improvement  Act,  as  the  respondent  could  so  ply 
for  hire,  and  use  such  carriage  without  any  license 
from  the  said  commissioners,  under  an  ordinary 
Inland  Bevenae  licence  which  the  respondent  held 
and  produced. 

9.  Our  opinion  was  that  the  said  railway  station 
yard  being  private  property  and  inclosed,  and  the 
respondent,  with  others,  having  a  particular 
contract  with  the  said  railway  company  to  supply 
hackney  carriages  at  the  station  for  the  use  of  their 
nassengerSy  that  the  plying  for  hire  or  using  a 
nackney  carriage  from  such  station  yard  as  afore- 
said was  not  such  as  required  a  licence  from  the 
said  commissioners.  We  therefore  dismissed  the 
said  information. 

10.  The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  this  court  is  whether  the 
respondent's  carriage  was  a  hackney  carriage 
plying  for  hire  within  the  meaning  of  the  said 
recit^  sections,  requiring  a  license  from  the  said 
Improvement  Commissioners,  and  therefore  liable 
to  the  penalty  imposed  by  the  145th  section  of  the 
said  Improvement  Act.  If  the  court  should  be  of 
opinion  that  it  was  then,  the  case  was  to  be  remitted, 
but  if  the  court  should  be  of  opinion  otherwibe,  then 
the  dismiHflftl  of  the  said  information  was  to  stand 
ooafinned  or  such  other  order  was  to  be  made  as 
to  the  court  nuoht  seem  fit. 

WiMddy,  Q.G.  (Tennant  with  him)  for  the 
•ppeUanty  contenaed  that  the  carriage  of  the 
vespondenat  was  a  hackn^  carriage.  In  Gla/rhe  v. 
aUu^ard  (L.  Bep.  6  (^.  B.  356}  it  was  held  that  a 


carriage  whilst  on  the  premises  of  a  railway  com- 
pany, under  a  contract  with  them  to  await  the 
arrival  of  their  trains  for  the  conveyance  of  any 
passengers  by  railway  who  chooses  to  hire  it,  is 
plying  for  hire  within  the  meaning  of  the  Metro- 
politan Public  Carriage  Act  1869  (32  &  33  Vict.  c. 
115,  s.  4,  and  is  therefore  a  hackney  carriage 
requiring  a  licence.  In  that  Act  hackney  carriage 
is  defined  (sect.  4)  to  mean  "  any  carriage  for  the 
conveyance  of  passengers,  which  pHes  for  hire 
within  the  limits  of  this  Act  and  is  not  a  stage 
carriage."  Lush,  J.  in  the  case  cited  said :  "  It 
is  no  long  necessary  that  a  hackney  carriage  to  be 
plying  for  hire  should  be  in  a  public  street.  The 
recent  statute  (32  &  33  Vict.  c.  115)  has  dropped  these 
words.  This  carriage  was  awaiting  the  arrival  of  a 
train  in  order  to  be  hired  by  any  person  who  might 
come  by  the  tram.  That  is  a  plying  for  hire  within 
the  meaning  of  this  statute."  The  decision  in  that 
case  was  followed  by  the  Court  of  Common  Pleas 
in  Allen  v.  Tunbridge  (L.  Rep.  6  C.  P.  481)  where 
it  was  held  that  a  brougham,  the  owner  of  which 
by  agreement  with  a  railway  company  attends  at 
tneir  station  to  await  the  arrival  of  trains  for  the 
conveyance  of  any  passenger  by  the  railway  who 
chooses  to  hire  it,  and  whose  driver  solicits  its 
passengers,  is  a  "  hackney  carriage  plying  for  hire  " 
within  the  meaning  of  the  Metropolitan  Public 
Carriage  Act.  Willes,  J.  said :  "  Clarke  v.  Stanfard 
is  precisely  in  point ;  and  indeed  there  are  some 
circumstances  in  this  case  which  give  even  greater 
reason  for  holding  that  there  was  a  plying  for  hire 
here  than  there.  It  was  assumed  in  that  case 
that  the  words  'in  any  public  street,  road,  or 
place '  were  omitted  from  sect.  4  of  32  &  33  Vict, 
c.  115,  by  reason  of  the  decision  in  Case  v.  Storey 
(L.  Rep.  4  Ex.  319)  that  those  words  did  not 
include  a  railway  station.  A  cab  does  not  become 
any  other  than  a  hackney  carriage  though  plying 
for  hire  in  a  railway  station."  The  same  thing 
applies  where  the  carriage  stands  for  similar  pur- 
poses in  a  private  yard.  These  two  cases  would 
completely  cover  the  present  case  if  there  were  in 
this  local  Act  a  definition  of  hackney  carriage 
similar  to  that  above  quoted  from  the  Metropolitan 
Public  Carriage  Act.  The  local  Act,  however, 
contains  no  definition,  and  so  recourse  must  be  had 
to  the  meaning  of  the  term  hackney  carriage  at 
common  law,  and  that,  it  is  submitted,  is  any 
carriage  which  is  kept  or  exposed  for  public  hire 
by  any  member  of  the  public  who  chooses  to  engage 
it — whether  it  is  kept  or  exposed  for  that  purpose 
in  the  public  streets  or  in  a  private  yard.  The 
justices  should  therefore  have  convicted,  and  the 
appellant  is  entitled  to  judgment. 

maiile,  Q.C.  (with  him  Cave)  for  the  respondent. 
— If  this  carriage  was  a  hackney  carriage  within  the 
meaning  of  the  Act,  then  it  is  acknowledged  that 
it  was  plying  for  hire  in  accordance  with  the  cases 
idready  cited;  but  it  is  submitted  that  it  was  not  a 
hackney  carriage.  The  Public  Health  Act  1858 
(21  &  22  Vict.  c.  98)  which  incorporates  (sect.  44) 
the  Towns  Police  Clauses  Act  1847  (10  &  11  Vict. 
c.  89)  has  been  applied  to  the  town  of  Harrogate, 
and  in  sect.  28  of  the  Towns  Police  Clauses  Act 
hackney  carriage  is  thus  described — "  Every 
wheeled  carriage  standing  or  plying  for  hire  in 
any  street  within  the  prescribed  distance,  and  every 
carriage  standing  in  any  street,  having  thereon  a 
numbered  plate  as  required  by  this  or  any  special 
Act."  [Blackbubn,  J.— Th^  Ak\»  -^Ylvml  ^'^  w^ 
dealing  with  was  paased.  m  l^AtV.    K  ^^x^Mv^xl  va. 
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an  Act  of  1847  cannot  show  what  was  meant  by 
hackney  carriage  in  the  Act  of  1841.  We  must 
come  to  the  question,  what  is  a  hackney  carriage 
at  common  law.] 

Waddy,  Q.C.  referred  to  sect.  4  of  9  Ann.  c.  23, 
the  first  statute  referring  to  hackney  carriages, 
which  provided  "that  from  and  after  the  24th 
June  1715,  &c.,  no  person  or  persons  shall  presume 
to  drive,  or  let  to  hire,  by  the  hour  or  day  or 
otherwise  any  hackney  coach,  or  coach  horses, 
within  the  cities  of  London  or  Westminster,  or 
suburbs  of  the  same,  or  within  the  parishes  or 
places  comprised  within  the  bills  of  mortality, 
without  such  leave  or  license  first  obtained  from 
the  said  commissioners,  <fec."  [Blackburn,  J. — 
That  seems  to  show  to  show  that  common  hire  is 
the  test  of  a  hacknev  carriage.] 

Blackburn,  J. — The  Act  does  not  define  a 
hackney  carriage,  but  it  does  say  that  all  carriages 
found  standing  or  plying  for  hire  within  the  limits 
of  the  Act  must  be  driven  by  a  licensed  driver. 
The  carriage  here  was  used  in  the  streets  for  the 
purpose  of  carrying  people,  and  was,  in  this  sense, 
plying  for  hire ;  but  it  stood  in  a  private  yard. 
It  stood  there  however  for  the  purpose  of  taking 
up  persons  who  hired  it,  and  then  carrying  them 
through  the  streets.  The  matter  comes  to  this 
then — we  must  determine  what  is  a  hackney  car- 
riage within  the  meaning  of  the  Act  of  1841.  Is  it 
enough  that  the  carriage  is  for  common  hire  by 
anyone  who  chooses  to  use  it,  or  is  it  further 
necessary  that  it  should  stand  exposed  in  a  public 
place  for  that  purpose  ?  I  think  this  latter  point  is 
not  necessarily  involved  in  the  notion  of  a  hackney 
carriage,  and  that  it  is  immaterial  whether  the 
carriage  stands  in  the  public  street  or  in  a  private 
yard.  The  case  of  Clarke  v.  Stanford  (ubi  sup.) 
decides  that  a  carriage  may  be  plying  for  hire 
within  the  meaning  of  the  Metropolitan  Public 
Carriage  Act,  though  it  stands  in  a  private  yard, 
and  that  it  must  be  driven  by  a  licensed  driver.  I 
think  that  the  carriage  in  the  present  case  was  a 
hackney  carriage  ana  that  our  judgment  musW>e 
for  the  appellant. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
a  hackney  carriage  is  a  carriage  exposed  for  hire  to 
the  public  whether  kept  in  the  public  streets  for 
that  purpose,  or,  as  may  be  seen  in  some  towns,  in 
a  passage  or  gateway  opening  into  the  streets. 
It  is  sufficient  that  it  is  kept  or  exposed  for  hire. 

Judgment  for  the  appellant. 
Attorneys  for  the  appellant,  Sharpe  and  Ulli- 
ihorne. 
Attorneys  for  the  respondent,  Pitman  and  Lane, 


April  25  and  July  6, 1874. 

MaRWICK  V,  CODLIN. 

Victuallej'*8  or  puhlican^s  licence  after  licence  for 
sale  of  beer  or  wine — New  licence — ConfirmaXion 
—Licensing  Act  1872  (35  ^-36  Vict  c.  94). 

The  respondent,  who  had  held  licences  granted  by 
the  Commissioners  of  Excise  for  the  sale  only  of 
wine  and  beer  for  consumption  on  his  premises, 
in  the  county  of  Middlesex,  under  the  authority 
rf  the  justices*  certificates  required  by  the  Wine 
and  Beerhouse  Act  1869,  applied  for  and  obtained 
ot  the  general  annual  licensing  meeting  in  March 
1873,  a  victualler's  or  publican*s  licencein  respect 
q/  /^/f  same  premises,  under  9  Qeo,  4,  c.  61,  and 

^/te Zicensiufi  Act  1872.     The  confirming  autlioniy 


of  the  said  county  determined  that  the  respondent 
had  not  obtained  a  new  licence  unthinlhe  definition 
contained  in  sect,  74  of  the  Licensing  Act  1872, 
and  therefore  did  not  require  a  confirmation  under 
that  Act.    Following  that  determifmtion,  a  mams' 
trate  dismissed  a  summons  against  the  respondent 
for  selling  spirits  without  being  duly  licensed; 
but 
Held,  upon  a  case  stated,  (liai,  notwithstanding  the 
interpretation  clause,  this  was  a  new  licence  under 
the  Incensing  Act  1872,  and  required  conHrmaiion 
under  sect.  37. 
This  was  a  case  stated  under  20  &  21  Yict.  c.  43. 

The  respondent  Charles  Codlin,  was  charged 
before  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Great  Marlborough 
Street  police  court,  within  the  metropolitan  police 
district,  with  having  on  the  17th  May  1873,  un- 
lawfully sold  and  exposed  for  sale  certain  intoxi- 
cating liquors,  to  wit,  spirits,  without  being  duly 
licensed  to  sell  the  same,  contrary  to  the  3rd  sec- 
tion of  the  Licensing  Act  1872  (35  &  36  Vict  a 
9i.) 

The  said  Charles  Codlin  was  the  occupier  of  the 
house  numbered  4  and  5,  Crown-court,  Pall  Mall, 
in  the  county  of  Middlesex,  and  up  to  the  general 
annual  licensing  meeting,  held  for  the  St.  James's 
division  in  the  said  county  in  March  1873,  he  held 
licences  granted  by  the  Commissioners  of  Excise 
for  the  sale  only  of  wine  and  oeer,  for  consumption 
on  the  said  premises. 

Such  Ucenccs  were  granted  to  him  under  the 
authority  of  the  justices'  certificate,  which  had 
been  granted  to  him  annually  since  the  pasaing  of 
the  Wine  and  Beerhouse  Act  1869  (32  &  33  Vict. 
c.  27)  and  at  the  said  general  annual  licensing 
meeting  such  certificate  was  renewed. 

At  the  said  last-mentioned  general  annual 
licensing  meeting,  the  said  Charles  Codlin  for  the 
first  time  applied  for  a  victualler's  or  publican's 
licence  under  9  Geo.  4,  c.  61,  and  the  Licensing 
Act  1872,  and  he  gave  the  notices  required  to  be 
given  by  persons  applying  for  a  new  licence  under 
sect.  40  of  the  said  Act,  and  in  a<K:ordance  with  the 
rules  of  the  licensing  justices,  he  presented  a 
petition  in  favour  of  such  application. 

WilUam  Marwick,  who  was  a  Hcensed  victualler, 
and  has  carried  on  that  business  for  very  many 
years  at  a  house  in  Crown  Court,  Pall  Mall, 
within  half  a  dozen  yards  of  the  said  Charles 
Codlin's  house,  presented  a  petition  against  the 
grant  of  such  licence  to  the  said  Charles  Codlin 
under  9  Geo.  4,  c.  61,  and  the  Licensing  Act  1872. 
The  form  of  this  licence  was  settled  by  the 
Secretary  of  State  under  sect.  48  of  the  Licensing 
Act  1872,  and  it  contains  on  the  back  of  it  a  form 
to  be  filled  up  by  the  confirming  anthority  for 
the  county  of  Middlesex. 

The  confirming  authority  for  the  said  county, 
consisting  of  the  assistant  judge  and  eleven  other 
magistrates  of  the  county,  held  a  meeting  on  the 
21  St  April  1873,  for  the  purpose  of  confirming  the 
new  licences  granted  by  the  justices  of  the 
county  at  the  various  general  annual  licensing 
meetings  under  the  Licensing  Act  1872. 

At  that  meeting  the  said  William  Marwick 
claimed  under  sect.  43,  to  be  heard  to  show  oaoae 
why  such  licence  should  not  be  confirmed,  and  it 
was  contended  by  the  said  Charles  Codlin  that 
such  licence  did  not  require  confirmation,  on  the 
ground  that  the  same  was  not  anew  licenoe  within 
the  meaning  of  the  said  Act. 
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The  confirming  aathority  determined  that  the 
licence  granted  to  the  said  Charles  Codlin  was  not 
a  new  licence  within  the  meaning  of  the  Licensing 
Act  1872,  but  suggested  that  if  either  narty  felt 
aggrieved,  application  might  be  maae  for  a 
mandamus  to  compel  them  to  hear  the  case  on  the 
merits,  so  that  the  point  of  law  might  be  deter- 
mined by  this  honourable  court. 

The  said  Charles  Codlin  did  not  adopt  this 
coarse,  but  at  once  obtained  from  the  Commis- 
sioners of  Excise  a  licence  authorising  him  to 
retail  spirits. 

The  said  William  Marwick  thereupon  gave  the 
said  Charles  Codlin  notice  that  the  victualler's  or 
publican's  licence,  so  granted  to  him  as  aforesaid, 
was  null  and  void,  because  it  had  not  been  con- 
firmed, and  that  the  excise  licences  granted  under 
it  were  also  null  and  void. 

Such  notice  was  disregarded,  and  the  said 
Charles  Codlin  did  in  fact  sell  by  retail,  and 
expose  for  sale,  the  spirits  in  his  said  house  on  the 
day  mentioned  in  the  summons,  and  the  said  Wm. 
Marwick  then  obtained  a  summons  from  the  magis- 
trate against  Charles  Codlin,  to  answer  the  charge 
before  mentioned. 

On  the  hearing  of  the  summons  the  facts 
herein  stated  were  duly  proved  before  the  magis- 
trate, and  the  certificates  and  licences  mentioned 
were  put  in  evidence. 

It  was  contended  on  behalf  of  the  said  William 
Marwick  that  the  victualler's  or  publican's  licence 
granted  for  the  first  time  at  the  said  general 
annual  licensing  meeting,  holden  in  March  1873, 
was  null  and  void,  because  it  had  not  been  con- 
firmed as  required  bj'  sect.  37  of  the  Licensing  Act 
1872,  and  that  the  excise  licence  for  the  sale  of 
spirits,  granted  in  pursuance  thereof,  was  also 
null  and  void  by  reason  of  9  Geo.  4,  c.  61,  s.  17, 
and  that  in  truth,  and  in  fact,  the  said  victualler's 
or  publican's  licence  was  a  new  licence,  as  the  re- 
spondent had  no  such  licence  before  that  time ; 
and  he  further  contended  that  such  grant  could 
not  be  considered  as  a  grant  "  by  way  of 
renewal." 

On  behalf  of  the  said  Charles  Codlin  it  was 
contended  that  although  he  had  no  victualler's  or 
publican's  licence,  or  a  licence  authorising  him  to 
sell  spirits  before  such  last-mentioned  meeting, 
yet  as  he  had  a  magistrates'  certificate  and  excise 
licences,  authorising  him  to  soil  wine  and  beer, 
finch  victualler's  or  publican's  licence  was  not  a 
new  licence  as  defined  by  sect.  74>  of  the  Licensing 
Act  1872. 

The  magistrate  was  of  opinion  that  the  vic- 
tualler's or  publican's  licence  was  not  a  new 
license  within  the  meaning  of  the  section  referred 
to,  because  it  was  not  "  a  licence  granted  at  the 
general  annual  licensing  meeting  in  respect  of 
premises  not  theretofore  licensed  for  the  sale  of 
mtoxicating  lic^uors,"  as  there  had  been  both  a 
wine  and  beer  hcence  granted  in  respect  of  those 
premises  for  the  sale  of  some  intoxicating  liquors, 
namely,  beer  and  wine,  and  that  therefore  the 
victualler's  or  publican's  licence,  authorising  the 
said  Charles  Codlin  to  obtain  a  spirit  licence,  was 
not  a  new  licence  within  the  meaning  of  that  Act ; 
he  therefore  held  that  the  licences  held  by  him 
were  valid  licences,  and  dismissed  the  summons. 

The  said  Wm.  Marwick  being  dissatisfied  with 
the  magistrate's  determination  as  being  erroneous 
in  point  of  law,  duly  required  him  to  state  a 
in  writing  for  the  opinion  of  this  honourable 


court,  which  he  did.    The  question  for  the  opinion 
of  the  court  was  : 

Whether  the  magistrate  was  wrong  in  point  of 
law  in  holding  that  the  victualler's  or  publican's 
licence  referred  to  was  valid,  although  it  had  not 
been  confirmed  by  the  confirming  authority. 

If  such  licence  was  valid,  his  judgment  was  to 
be  affirmed;  if  otherwise  this  case  was  to  be 
remitted  to  him  in  order  that  he  might  convict 
the  said  Charles  Codlin,  and  inflict  a  nominal 
penalty  for  the  offence  which  was  proved  to  have 
oeen  committed  if  such  licence  was  not  valid. 

Poland  for  the  appellant,  contended  that  if  this 
were  not  held  to  be  a  new  licence,  the  provisions 
of  the  Act  of  1872  would  be  in  a  ^reat  measure 
rendered  ;nugatory ;  as  anyone  holding  a  wine  and 
beer  licence,  or  even  a  grocer's  licence,  under  sect. 
69  of  the  Act,  might  afterwards  turn  this  into  a 
licensed  victualler's  licence  without  any  ratifica- 
tion by  the  confirming  authority. 

Warner  Sleigh,  for  the  respondent,  relied  on 
the  interpretation  clause  of  the  Act,  which  enacts 
that  **  a  new  licence  "  means  a  licence  granted  at 
a  general  annual  licensing  meeting  in  respect 
of  premises  not  theretofore  licensed  tor  the  sale  of 
intoxicating  liquors. 

Poland  in  reply.  Cur.  adv.  vulL 

July  6. — CocKBURN,  C.  J.,  delivered  the  judgment 
of  the  Court  (Cockburn,  C.  J.,  and  Quain,  J.). — 
This  was  an  appeal  against  the  decision  of  one  of 
the  metropolitan  police  magistrates,  dismissing  a 
complaint  against  the  respondent  for  selling  spirits 
without  a  licence,  contrary  to  the  3rd  section  of 
the  Licensing  Act  1872.  The  point  raised  for  our 
decision  is  whether  the  licence  granted  to  the 
respondent  under  the  9  Geo.  4,  c.  61,  and  the 
Licensing  Act  1872,  for  the  sale  of  spirits,  &c.,  for 
the  first  time  at  the  licensing  meeting  in  March 
1873,  was  a  new  licence,  requiring  the  confirma- 
tion of  the  licensing  committee  under  sect.  37  of 
the  Licensing  Act  1872.  It  was  contended  for  the 
respondent  that  it  was  not  a  new  licence,  because 
he  held  at  that  time  a  certificate  and  licence  under 
the  Wine  and  Beerhouse  Acts  1869  and  1870,  for 
the  sale  of  wine  and  beer  to  be  consumed  on  the 
same  premises.  In  support  of  this  contention 
reliance  was  chiefly  placed  on  the  definition  of  a 
new  licence  in  sect.  74  of  the  Licensing  Act  1872. 
That  section  enacts  that  "  In  this  Act,  if  not  in- 
consistent with  the  context,  the  following  expres- 
sions have  the  meanings  hereinafter  respectively 
assigned  to  tbem ; "  and  amongst  others  "  a  new 
licence  means  a  licence  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxicating 
liquors  ; "  and  by  the  same  section,  "  intoxicating 
liquors  "  include  beer  and  wine  as  well  as  spirits. 
Before  the  passing  of  the  Wine  and  Beerhouse 
Act  1869,  a  broad  distinction  existed  between 
beerhouses  and  public  houses,  commonly  so  called. 
The  latter  were  licensed  by  the  justices  under 
9  Geo.  4,  c.  61 ;  the  former  were  licensed  by  the 
Commissioners  of  Excise,  without  the  intervention 
of  the  justices.  Wine  licences,  to  sell  wine  by 
retail,  to  bo  consumed  on  the  premises,  were  also 
granted  by  the  excise  authorities,  under  23  Vict.  c.  27, 
to  refreshment-house  keepers  and  others  ;  but  the 
justices  might  object  to  tne  granting  or  renewal  of 
such  licences.  The  Wine  and  Beerhouse  Act  1869 
was  the  first  Act  which  brought  the  granting  of 
beer  and  wine  licences  directly  under  the  QoxvK.t<iy 
of  the  iusticeB.    By  tJaa  ^Oa.  ^^cXKati  o1  >i>a2b.\»  KsX  \Xk 
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is  enacted  that ''  do  licence  or  renewal  of  a  licence 
for  the  sale  by  retail  of  beer,  cider,  or  wine,  or  any 
of  such  articles  under  the  provisions  of  any  of  the 
said  recited  Acts  shall  (save  as  is  in  this  Act  other- 
wise provided)  be  granted  except  upon  the  produc- 
tion and  in  pursuance  of  the  authority  of  a  certifi- 
cate grantea  under  this  Act."  These  certificates 
are  to  be  granted  by  the  justices  at  the  annual 
licensing  meetings,  held  under  9  Geo.  4,  c.  61,  and 
on  the  same  terms  and  in  the  same  manner  as 
licences  under  that  Act,  subject  to  certain 
exceptions  in  favour  of  licences  existing  on 
the  1st  May  1869,  and  some  other  excep- 
tions contained  in  the  Act.  But  notwith- 
standing this  Act,  and  the  amending  Act  of 
1870,  the  licences  to  sell  beer  and  wine  only  are  kept 
quite  distinct  from  a  licence  to  sell  excisable  liquors 
under  9  Geo.  4,  c.  61,  nor  are  there  any  privileges 
granted  to  the  holders  of  the  former  licences  on 
applying  for  a  licence  under  the  latter  Act.  The 
Licensing  Act  1872  introduces  a  distinction  be- 
tween applications  for  a  new  licence,  and  applica- 
tions to  renew  an  old  one ;  a  distinction  which  seems 
also  made,  or  intended  to  be  made,  in  the  Wine 
and  Beerhouse  Act  1869.  New  licences  must  be 
confirmed  by  the  licensing  committee  appointed 
under  sect.  37  of  the  Licensing  Act  1872,  and 
sect.  40  prescribes  the  form  of  notice  to  be  given 
in  the  case  of  a  new  licence,  and  sect.  43  contains 
certain  provisions  applicable  to  a  person  applying 
for  a  renewal  of  his  licence  and  apparently  facilitates 
the  renewal  of  licences  as  distinguished  from  the 
granting  of  new  licences.  It  is  also  provided  by 
sect.  48,  sub-sect.  2,  that  "  a  renewal  of  a  licence 
may  be  made  by  an  endorsement  on  the  licence,  or 
by  the  issue  of  a  copy  of  the  old  licence."  In 
the  present  case  an  attempt  has  been  made  to 
transform  a  beerhouse  into  a  public-house,  with- 
out the  sanction  of  the  licensing  committee 
appointed  under  sect.  37  of  the  Licensing 
Act  1872.  We  think  that  this  cannot  be  done. 
The  licence  granted  to  the  respondent  was  a  licence 
under  9  Greo.  4,  c.  61,  and  the  Licensing  Act  1872, 
for  the  sale  of  intoxicating  liquors  generally,  as 
defined  in  sect.  74,  including  spirits,  as  well  as 
beer  and  wine.  This  is  either  a  new  licence,  or  a 
renewal  of  an  old  one.  Ic  is  plainly  not  the  latter. 
A  renewal  of  a  licence  is  a  repetition  of  an  old 
one,  and  cannot  include  anything  not  contained  in 
the  old  one.  The  old  licence  held  by  the  respondent 
was  for  the  sale  of  beer  and  wine  only.  The  new 
one,  in  pursuance  of  a  certificate  granted  by  the 
justices  under  the  Wine  and  Beerhouse  Act  1869, 
IS  direct  from  the  justices,  and  includes  spirits  and 
other  intoxicacing  liquors.  The  form  of  renewal, 
as  prescribed  by  sect.  48,  already  cited,  seems 
quite  conclusive  on  this  point.  We  are  of  opinion, 
therefore,  that  the  licence  granted  to  the  respondent 
is  a  new  licence,  and  is  not  valid,  unless  it  has 
been  confirmed  by  the  licensing  committee  ap- 
pointed under  sect.  37.  With  regard  to  the  defi- 
nition of  a  new  licence  contained  in  sect.  74,  we 
think  it  must  either  be  read  as  if  the  words  were 
"a  licence  granted  in  respect  of  premises  not 
theretofore  licensed  for  the  sale  of  intoxicating 
liquors  of  the  same  kind  to  which  the  new  licence 
extends, "  or  the  meaning  assigned  to  the  words 
"  new  licence,"  in  sect.  74,  must  be  considered  as 
not  applicable  to  the  present  case,  as  being  "  in- 
consistent with  the  context "  of  the  Act,  and  with 
the  whole  legislation  on  the  subject. 

J.udgmeni  for  appeUant 


Attorneys  for  appellant,  PovonaU,   Croaa,  and 
Knott. 
Attorneys  for  respondent,  Pawle  and  Fearon. 


COUBT   OF  COMMOST  PLEAS. 

Reported  by  Ethx&xhotov  Smith  and  J.  M.  Lxlt,  Esqn., 

fiuristers-at-Law. 


Thursday,  June  25, 1874. 

BoLiNGBBOKS  (Viscount)  V.    SwDfDON  New  Tows 

Local  Boabd. 

Principal  and  agent — Scope   of  authority — Local 
Board  — Manager  of  "  sewage  farm  " — Trespass 
to  land, 
A  farm  manager,  however  extensive  his  powers  may 
be,  JuLs  no  implied  authority  to  trespass  upon  a 
neighbouring  farm  for  tJie    benefit  of  his  em- 
ployer. 
Tlie  defendants  owned  a  "  sewage  farm,**  and  cn- 
tru^teil    the    entire  managenwnt    thereof  to  B. 
Between  the  sewage  farm  and  certain  land  occu- 
pied by  a  tenant  of  the  plaintiff,  there  flowed  a 
streatn,  for  tJie  purpose  of  scouring  which  B. 
trespassed  upon  the  bank  occupied  by  the  j}laui- 
tiff's  tenant,  and  cut  down  brushwood  growing 
thereon.     The  time  occupied  by  tJie  scouring  of 
the  brook  was  eleven  days,  during  which  none  of 
the  defendants  was  or  could  be  aware  of  the  tres" 
27088  ;  but  B.^s  disbursements  for  wa^es  on  arcount 
of  the  scouring  were  repaid  by  the  defendants  in 
the  same  manner  as  his  ordinary  disbursements. 
The  motive  of  B.  in  scouring  the  brook  thus  was 
to  improve  the  property  of  the  defendants  cmd  the 
neighbourhood  generally. 
Held  (by  Keating  and  (hove,  J  J.),  thai  there  was  no 
evidence  thai  tJie  trespass  of  B.  was  within  the 
scope  of  his  authority,  and  a  rule  to  set  aside  a 
verdict  directed  by  Quain,  J.,  to  be  entered  for 
the  defendants  discharged. 
Foulton  v.  London  and  South-Westem  Bailway 
Company  (17  L.  T.  Rep.  N.8. 11),  distinguished 
from  Bayley  v.  Manchester,  Sheffield  and  Lin- 
colnshire Railway  Company  (28  L,  T.  Rep.  N.&. 
366). 
Declaration  that  a  certain  close  forming  part  of 
the  bed  and  banks  of  a  stream  flowing  oetween 
certain  land  of  the  plaintiff,  on  the  one  aide,  and 
certain  lands  in  the  occupation  of  the  defendants, 
on  the  other  side,  was  m  the  possession  of  one 
Wm.  Plummer,  as  tenant  thereof  to  the  plaintiff, 
the  reversion  thereof  then  belonging  to  the  plain- 
tiff, and  the  defendants  injured  the  plaintifi^s  said 
reversion    in    the    said     close,     by    wrongfully 
and    improperly    cutting    away    the   buiks    of 
the  said  stream,  and  lowering  and  deepening  the 
bed  thereof,  and  also  by  wrongfully  and  impro- 
perly cutting  down  and  destroying  divers  bushel 
and  underwood  of  great  value  then  growing  in  the 
bed  and  upon  the  banks  of  the  said  stream,  and 
also  by  wrongfully  and  improperly  digging  and 
carrying  away  large  quantities  of  earth  and  stone 
from  the  bed  and  banks  of  the  said  stream,  and 
converting  the  same  to  their  own  use,  by  means 
of  which  said  several  premises  the  plaintiff  was 
greatly  injured  in  his  reversionary   interest  in 
the  said  close. 

Pleas:  First,  not  guilty;  second,  that  the  re> 
version  of  the  close  £d  not  belong  to  the  plain- 
tiff ;  third  (by  statute  11  A  12  Yict.  c.  63— the 
PubUc  Health  Act  1848,  s.  139),  payment  of  U 
into  court. 
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Issue  thereon. 

The  caase  was  tried  at  the  Wilts  Spring  Assizes 
1874r,  before  Quain,  J.,  and  a  special  jury,  when 
the  following  facts  appeared  in  evidence  : 

The  defendants,  as  the  Local  Board  of  Swindon 
New  Town,  had  recently  purcliased  about  100 
acres  of  land,  which  they  had  converted  into  a 
**  sewage  farm,"  for  the  purpose  of  disposing  of 
the  sewage  of  their  district.  This  farm  they  had 
placed  under  the  management  of  one  Buchan,  and 
the  only  question  was  whether  or  not  the  de- 
fendants had  authorised  him  to  commit  the  tres- 
pass complained  of,  which  was  admitted.  The 
nature  of  the  complaint  and  defence  set  up 
appears  from  the  following  correspondence : 

Letter  of  the  plaintiff's  solicitors  to  the  clerk  of 
the  local  board,  dated  Oct.  14, 1872  : 

We  are  inatmoted  by  Lord  Bolinsbroke  to  request 
that  yon  will  bring  nnder  the  notice  of  the  Swindon  New 
Town  Local  Board  that  during  the  past  month  the  local 
hoard  has  oanied  him  and  mi  tenant,  Mr.  Plammer, 
ooDtfiderable  injury  and  damage  by  the  cutting  down  oi 
a  large  quantity  of  wood  and  underwood,  which  was  grow- 
ing  on  the  lide  of  the  bank  inclosing  his  land  occupied 
by  Mr.  Plummer,  and  by  the  cutting  away  of  the  oank 
on  the  same  side  of  his  land.  Lord  Bolingbroke  con. 
ndem  it  very  extraordinary  that  his  property  should  be 
interfered  with  in  the  way  referred  to,  and  this,  too, 
without  any  communication  with,  or  notice  to,  his 
tenant  or  himself.  Perhaps  the  trespass  and  injury 
oomplained  of  were  done  without  the  knowledge  of  the 
looaf  board,  but  they  appear  to  be  responsible  for  the 
name.  If  the  local  board  claim  to  have  done  what  we 
are  instructed  by  our  client  to  complain  of.  under  any 
power  conferred  on  the  board  by  any  Act  of  Parliament, 
or  otherwise,  we  shall  be  glad  to  l>e  informed  as  to  the 
authority  under  which  thoy  have  acted ;  but  if,  as  we  are 
at  present  advised  in  the  case,  the  board  have  acted 
illegally  in  this  matter,  we  shall  be  glad  to  hear  what 
the  looal  board  proposes  to  do  for  the  satisfaction  of 
Lord  Bolingbroke  and  his  tenant. 

Answer  thereto,  dated  8th  Nov.  1872. 

I  have  laid  your  letter  to  me  of  the  14th  nit.  before 
this  local  board,  at  their  meeting  held  on  the  7th  inst., 
and  I  am  instructed  to  assure  his  Lordship  through  you 
that  neither  this  local  board  or  any  member  thereof 
have  at  any  time,  directly  or  indirecUy,  authorised  any 
interference  whatever  with  his  Lordship's  land  or  pro- 
perty, and  that  the^  beg  to  express  their  gretkt  regret 
that  any  damage  or  injury  should  have  been  done  to  his 
property  by  cutting  any  wood  or  underwood  thereon,  or 
oy  cattmg  the  bank  on  side  of  stream,  and  to  state  tiiat 
•neh  acta  were  a  wilful  trespass  on  the  part  of  the  farm 
manager,  Mr.  Buchan,  and  wholly  unauthorised  by  this 
k>oal  boiurd,  and  that  they  have  therefore  requested  Mr. 
Buchan  on  his  ^own  account  to  apologise  for  and  make 
aU  the  reparation  in  his  power  for  the  damage  done  by 
*^*~  to  hiB  Lordship  and  his  tenant. 


Buchan  was  paid  weekly,  but  his  engagement,  which 
was  not  a  written  one,  was  determinable  at  three 
monthB'  notice  only.  He  was  accustomed  to  take 
general  directions  from  the  board,  and  to  attend 
board  meetings  for  that  purpose.  He  employed 
two  or  three  men,  whose  wages  he  paid  weekly, 
sending  in  slips  of  paper  to  the  boara  on  which 
the  amounts  due  for  wages  were  entered  (day- 
work  being  distinguished  from  piece-work),  and 
receiving  a  cheque  for  the  amount.  The  work 
which  gave  rise  to  the  action  was  piece-work,  and 
was  completed  in  eleven  days  from  its  commence- 
ment. No  member  of  the  lK)ard  had  seen  the  work 
going  on.  Buchan  had  reported  that  the  brook 
orerSowedy  but  had  received  no  express  directions 
to  scour  it.  He  had  the  work  complained  of  done, 
hd  said,  in  answer  to  the  learned  judge,  without 
^e  knowledge  of  the  board,  and  on  his  own 
respoDBibility,  and  his  motive  was  to  improve  the 


property  of  the  local  board,  the  property  of  the 
plaintiflr,  and  the  neighbourhood  generally.  Upon 
these  facts,  the  learned  judge  directed  a  verdict 
for  the  defendants,  reserving  leave  to  move  to 
enter  it  for  the  plaintiff  for  such  sum  as  might  be 
assessed  by  a  practical  person,  to  be  named  by 
counsel  for  the  parties,  and  in  case  of  difference 
by  himself.  A  rule  was  afterwards  granted  by 
Brett  and  Denman,  JJ.,  to  set  aside  this  verdict, 
and  enter  a  verdict  for  the  plaintiff  on  the  ground 
that  there  was  evidence  that  the  acts  complained 
of  done  by  the  manager,  Buchan,  were  within  the 
scope  of  his  authority. 

Lopes,  Q.C.,  and  MacTcey  showed  cause. — The 
defendants  had  no  statutory  authority  to  take 
this  farm  and  appoint  Buchan  manager  of  it.  The 
case,  therefore,  is  on  all  fours  with  Poulton  v. 
London  and  South-Westem  Railway  Gomvany 
(L.  Rep.  2  Q.  B.  634 ;  36  L  J.  294,  Q.  B. ;  17  L.  T. 
Rep.  N.  S.  11).  In  that  case  the  plaintiff,  re- 
fusing to  pay  the  carriage  of  a  horse,  was  arrested 
by  order  of  the  station-master  of  the  defendants, 
and  it  was  held  that  as  the  defendants  themselves 
would  have  had  no  power  to  detain  the  plaintiff  on 
the  assumption  that  he  had  wrongfully  taken  the 
horse  by  the  tram  without  paying,  there  could  be 
no  authoritv  from  them  to  the  station-master  to 
detain  the  plaintiff,  and  that  they,  therefore,  were 
not  liable  for  the  act  of  the  station-master.  The 
authority  of  a  master  to  his  servant  is  limited  to 
such  acts  as  the  master  could  do  himself.  They 
also  cited — 

Beymofwr  v.  Qreenvoood  30  L.  J.  189,  287,  Ex.;  4  L.  T. 
Eep.,  N.  S.,  633 ;  7  H.  &  N.  355. 

Cole,  Q.C.  and  Finder  supported  the  rule. — 
Although  no  express  authority  was  given  by  the 
board  to  commit  the  trespass,  Buchan  had  an  im- 
plied authority  to  act  as  he  did.  It  appears  that 
the  straightening  of  the  brook  was  discussed  at 
the  boaro,  and  it  was  evidentlv  in  contemplation 
of  the  board  that  something  snould  be  done  with 
regard  to  it.  They  paid  Buchan  for  what  he  had 
had  done  by  the  labourers,  and  are  not  to  be  held 
irresponsible  because  they  chose,  as  it  were,  to 
shut  their  eyes  to  the  exact  character  of  the  work 
as  it  proceeded.  "  It  is  agreed  upon  by  all,"  says 
Blackburn,  J.,  in  Limpvs  v.  London  General 
Omnibus  Company  (32  L.  J.  41,  Ex. ;  7  L.  T. 
Rep.  N.  S.  641),  'Hhat  a  master  is  respon- 
sible for  the  improper  act  of  his  servant, 
even  if  it  be  wilful,  reckless,  or  improper,  pro- 
vided the  act  is  the  act  of  the  servant  in  the 
scope  of  his  emplovment,  and  he  is  executing  the 
matter  for  which  he  was  engaged  at  the  time.'* 
And  it  has  been  held  by  the  Exchequer  Chamber 
and  more  recently  by  the  Judicial  Committee  of 
the  .Privy  Council  that  a  banking  company  is 
liable  for  the  fraud  of  their  agent. 

Barwick  v.  English  Joint  Stock  Bank^  36  L.  J.  174 
Ex. ;  L.  Bep.  2  Ex.  259  ;  16  L.  T.  Bep.  N.  S.  461 ; 

M<ickay  v.  Commercial  Bwnk  of  New  Brwnstoick,  90 
L.  T.  Bep.  N.  S.  180. 

[Keatdjo,  J. — In  commercial  matters  the  doctrine 
of  the  nrincipal*8  liability  has  been  carried  very 
far,  no  aoubt,  but,  if  I  mistake  not,  the  extreme 
cases  are  all  cases  where  the  act  done  was  done  in 
the  transaction  of  the  current  business  entrusted 
to  the  agent — ^generally  a  bank  manager.]  The 
reason  of  holding  the  agent  liable  was  that  the 
principal  was  necessarily  absent — a  reason  equally 
strong  in  the  present  case.  On  this  point  they 
cited 
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Bayley  v.  Manchester ,  Sheffield,  and  lAncoln  Railtcay  t 
Company,  L.  Eep.  7  C  P.  315  (affirmed  on  appeal 
L.  Eep.  8  C.  P.  148  ;  42  L.  J.  119,  C.  P. ;  28  L  T. 
Eep.  N.  S.  366). 

Keating,  J. — We  have  had  the  benefit  of  an 
able  argument  on  both  sides — a  circumstance 
which  always  assists  the  court  in  arriving  at  a 
speedy  as  well  as  a  right  conclusion.  All  the 
cases  which  have  been  cited  are  pertinent,  and  on 
considering  them  I  come  without  difficulty  to  the 
conclusion,  that  this  rule  must  be  discharged. 
There  is  no  doubt,  and  indeed  it  was  admitted, 
that  the  land  of  the  plaintiff  was  cut  into  and  his 
trees  cut  down  by  a  wrongful  act,  and  we  are 
agreed  that  it  is  beyond  question  that  Buchan 
was  entrusted  with  the  most  extensive  powers  in 
the  management  of  this  farm  that  the  board 
could  confer.  It  appears  that  Buchan  hired  and 
and  paid  the  labourers,  his  communications  with 
the  board  being  held  for  the  purpose  of  re- 
ceiving a  cheque  for  the  purpose  of  satisfying 
his  disbursements  on  account  of  wages.  Now  it 
struck  Buchan  that  it  was  necessary  to  deepen 
the  bed  of  a  certain  stream  flowing  between  the 
property  of  the  local  board  and  the  property 
of  the  plaintiff,  and  for  this  purpose  to  cut 
away  the  banks,  and  also  the  brushwood, 
and  it  is  said  trees  which  impeded  the 
flow  of  the  stream.  All  these  were  acts  of 
trespass  to  the  reversion  of  the  plaintiff,  and  the 
only  question  is,  what  evidence  was  there  to  fix 
the  local  board  with  having  given  authority  to 
commit  them.  My  brother  Quain  was  of  opinion 
that  there  was  no  such  evidence.  Having  put 
certain  searching  questions  to  Buchan,  with  the 
view  of  bringing  the  case  within  the  category  of 
the  authorities,  he  directed  a  verdict  for  the 
defendants,  and  I  am  of  opinion  that  he  was  right 
in  so  doing.  It  was  well  argued  by  Mr.  Binder  that 
recent  cases  have  carried  the  liability  of  principals 
very  far.  Baitoick  v.  English  Joint  Stock  Bank 
{uhi  sup.)  and  other  analogous  cases  tend,  un- 
doubtedly, to  show  that  where  a  principal  employs 
an  agent,  with  such  wide  powers  that  the  agent 
may  be  considered  as  standing  in  the  place  of  the 
princip)al  himself,  there  the  principal  is  liable  for 
whatever  the  agent  does.  Thus,  in  Barwick  v. 
English  Joint  Stock  Bank  {uhi  stip.),  a  banking 
company  has  been  held  liable  for  a  false  represen- 
tation made  by  their  manager,  knowing  it  to  be 
false.  These  cases  tend  to  show  that  the  liability 
of  an  agent  is  of  a  most  extensive  character.  Still 
there  is  a  distinction  between  the  cases  which  I 
have  mentioned,  and  those  other  cases  in  which 
the  principal  has  not  been  held  liable ;  and  that 
distmction  is  well  illustrated  by  the  two  cases  of 
PovXton  V.  London  and  South-Western  Railway 
Company  (uhi  sup.),  and  Bayley  v.  ManchesfeVf  Shef- 
field and  Lincoln  Railway  Company  (uhi  sup.). 
In  PouUon's  case  the  defendants  were  held  not 
liable  for  the  tortious  act  of  their  servant,  on  the 
ground  that  they  themselves  could  not  have  com- 
mitted it,  and  consequently  could  not  have  given 
their  servant  any  implied  authority  to  commit  it. 
In  Baylm/s  case,  on  the  other  hand,  the  defen- 
dants were  held  liable  because  they  had  trusted 
their  servant  to  determine  whether  an  act  which 
they  themselves  had  power  to  do,  was  or  was 
not  to  be  done,  according  to  circumstances. 
Applying  that  distinction  here,  I  am  of  opinion 
that  the  authority  to  Buchan  was  limited  to  the 
area  of  the  farm  and  the  management  of  that  area, 


and  could  not  extend  to  a  trespass  upon  land  Iving 
beyond  that  area ;  and  it  appears  to  me  that  there 
is  no  evidence  to  fix  the  board  with  the  acts  of 
Buchan  done  beyond  that  area.  Mr.  Binder  laid 
great  stress  on  the  fact  that  the  board  derived 
benefit  from  these  wrongful  acts  of  Buchan ;  ba« 
I  think  that  however  important  such  a  fact  may 
be  in  some  cases,  it  has  no  importance  in  this, 
where  the  local  board  was  obliged  to  take  the 
work  of  Buchan  as  it  stood,  and  were  unable  to 
forego  the  benefit  of  it,  such  as  it  was.  On  the 
whole,  then,  admitting  that  the  cases  run  very 
close  together,  I  am  of  opinion  that  this  case 
stands  on  that  side  of  the  dividing  line  on  which 
my  brother  Quain  had  placed  it,  and  consequently, 
that  this  rule  ought  to  be  discharged. 

Grove,  J. — I  am  of  the  same  opinion.  It  is 
difficult,  or  rather  it  is  impossible,  to  lay  down  an 
exact  and  absolute  line  of  demarcation  in  these 
cases.  Nevertheless,  there  are  lines  of  deviation 
which  may  reasonably  be  expected  when  it  is 
attempted  to  draw  a  practical  distinction  between 
an  act  done  within  the  scope  of  an  agent's 
authority,  and  an  act  done  upon  his  mere  indivi- 
dual responsibility.  Taking  a  reasonable  and 
practical  view  of  the  facts  of  this  case  then,  I  think 
that  there  is  a  sufficient  hiatus  between  the  scope 
of  Buchan's  authority  and  the  course  of  action 
which  he  in  fact  pursued,  to  absolve  the  board 
from  liability.  It  is  admitted  that  he  did  not  think 
these  acts  to  be  within  the  scope  of  his  authority, 
but  that  he  did  them  because  he  thought  that  they 
would  enure  to  the  benefit  of  the  neighbourhood. 
He  had  no  authority  to  benefit  the  neighbourhood 
— still  less  had  he  authority  to  break  and  enter 
the  land  of  persons  other  than  his  employers.  He 
perfectly  well  knew  he  was  a  trespasser,  and  that 
he  was  not  acting  within  the  scope  of  his  authority. 
He  has  admitted,  in  fact,  that  he  went  upon  land 
which  he  knew  to  be  not  the  land  of  his  princinals. 
Mr.  Finder  did  all  he  could,  but  he  producea  no 
case  going  so  far  a^  this  : — that  when  you  employ  a 
man  to  work  upon  your  own  land,  you  give  mm 
authority  to  go  upon  the  land  of  another  man.  I 
admit  that  Mackay  v.  Commercial  Bank  of  New 
Brunswick  (uhi  sup.)  is  a  very  strong  case ;  bat  I 
think  it  to  be  distinguishable. 

Attorneys  for  the  plaintiff,  Clarke,  Woodcock, 
and  Bylaiid,  agents  for  Kinneir  and  Tombs,  SwiA- 
don. 

Attorney  for  the  defendants,  TT.  2£oon,  for 
Townsend  and  Ormond,  Swindon. 


V.C.  MALINS'  COUBT. 

Beported  by  F.  Oould  and  Jamss  E.  Hoavi,  Eaqn^ 

Barristers-at-Law. 


Friday,  May  1, 1874. 
Be  Spurstowe's  Charity. 

Brattice — Lands  Clauses  Act  1845,  88.  69  4-  78 — 
Trustees  of  a  charity — Persons  dbsoltUely  en* 
titled. 

A  railway  company  took  lands  belonging  to  thi 
trustees  of  the  S.  charity,  and  paid  the  pnr* 
chase-money  into  court,  under  the  jjanda  ClamBei 
Act  1845  ; 

Held,  thai  the  trustees  were  entitled  to  have  the 
corpus  of  the  fund  paid  out  to  them  cupereom 
absoUUeily  ejititled,  under  sects.  69  ^  To  qf  ^ 
Act. 

This  was  a  petition  by  the  trustees  of  a  chari^ 
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called  Spnrstowe's  Chtuity,  prsjiog  the  paymeot 
oat  of  conK  to  tbem  of  ft  aam  of  Coanols,  which 
repreeented  the  purchase- money  paid  into  court  bj 
th«  Great  Elaatem  Kailwaj  Company,  for  certain 
freehold  lands  of  the  charity  which  bad  been  taken 
bj  the  company. 

Chvle,  for  the  petitioners. — The  only  question  is, 
whether  the  petitiDnerx,  heinf;  trustees  of  the 
charity,  are  penions  abaolately  entitled  under 
sects.  69  and  78  of  the  Lands  Clauses  CoDSolidation 
Act  184S,  and  as  such  entitled  to  have  the  coi-pus 
of  the  fand  paid  out  to  them.  This  was  done  in 
EBparUthe  Tnuteet  of  Tid  St.  QiUt'g  Charity  117 
W.  E.  758). 

Jtuon  Smith,  for  the  company,  referred  to  Re 
Reattoa't  E$laU  (26  L.  T.  Bep.  N.  8. 148 ;  L.  Rep. 
13  Eq.  564),  where  it  was  decided  that  trustees  for 
■ale,  whose  eetluia  qua  trust  were  under  disability, 
were  not  persons  absolutely  entitled  wtlhin  the 
meaning  of  the  Act. 

The  Tick- Chancellor  made  the  order  for  the 
payment  oat  to  the  trustees,  as  persons  absolutely 
antitlod. 

Solicitors  for  the  petitioners,  C.  It.  Randall  and 
Son. 

Solictor  for  the  company,  B.  8.  Shaw. 


SuTiaten-at'lAW. 

April  22  and  23, 1874. 

LoCKWOOD  II.  WUSON 
Latt^ord  andlenant — Leaie — Covenant  to  pay  retU 
vithout  an^  dtdtiction  except  landlord'!  property 
tax^Covtnant  to  pay  all  taxM,  raiet,  aeaeMmenU, 
or   ekarget  tohatMOeuer — Tithe  rtMckarge — 6  &■  7 
WilL  4,  c  71,  ».  80. 
A  looM  contained  a  covenant  that  th«  lee'ee  wovld 
pay  the  rent  reaerved  uiithout  any  dedaeiiong  in 
rtmpeet  of  any  taxea,  ratea,  aaaeaamenta,  or  chargea 
lohaitoever,    the    landlord' §   properly    tax    only 
exetpttd. 
Hdd,  thai  he  vjaa  not  entitled  to  deduct  Ike  amount 
of  a  tithe  renlcharga  paid  by  him  from  the  rent 
payable  to  the  letior,  for  that  word   "  chargea  " 
ia  loide  enough  to  include  it,  and  ia  not  coniined 
la  mattera  ^uadem  generia  xoiih  taxea,  ratea,  and 
aeeeeementa. 
This  was  an  action  for  an  ille^  distress,  and  was 
tried  before  Keating,  J.,  at  the  sittings  at  West- 
minster daring  Baeter  Term,  1874,  when  a  verdict 
waa  given  for  the  defendants,  leave  being  reserved 
to  the  plaintifi*  to  move  to  enter  the  verdict  for 
him  for  11*.  bd, 

Q.  B.  ^nnedy  moved  accordingly. — The  plain- 
tiff was  tenant  to  the  defendants  under  a  lease 
dated  20th  July  1872,  and  haTins:  paid  a  tithe 
rentohar'ge  assessed  upon  the  premises,  she  de- 
dacted  the  amount  from  the  rent  which  she 
paid  to  the  defendants,  whereupon  the  defen- 
dants distrtuned  for  the  amount  so  deducted. 
Tba  leaae  contained  a  covenant  that  the  plaintiff 
woold  pay  to  the  defendants  the  rent  reserved 
"withoat  any  dedactions  in  resftect  of  any  taxes, 
mom,  assessments,  or  cbanies  whatsoever,  the 
htodJord's  nroperty  tax  alone  exoepted ;"  and  there 
waa  a  fbrtoer  covenant  that  he  would  pay  "as 
mD  tba  land  tax  (if  any)  as  also  the  sewers 
ntt,  and  all  nt«,  taxao,  and  aasessments,  Parlia- 
Uw.  C*«.— Vol.  IX 


mentary,  parochial,  or  obhenvise,  now  charged,  or 
herealter  to  be  charged  upon  the  said  premises,  or 
any  part  thereof,  landlord's  property  tax  only  ex- 
cepted." The  Act  6  &  7  Will.  4,  c.  71,  e.  80, 
entitles  the  plaintiff  here,  in  the  absence  of  any 
express  stipulation,  to  deduct  the  tithe  rent- 
charge  from  the  rent  payable  to  Che  defendants. 
The  section  eTiact-i  that  "every  tenant  or  occu- 
pier who  shall  occupy  any  lands  by  any  lease  or 
agreement  made  subsequently  to  such  commuta- 
tion, and  tvho  shall  pay  any  Buch  rentcharge,  shall 


le  entitled  to  deduct 
rent  payable  by  hi 
allowed  the  same 
lord."  Here  there 
word  "  charges 


thereof  from  the 
landlord,  and  shall  be 
with  the  said  land- 
ereisno  express  stipulation,  for  the 
'ia  not  such.  Charges,  in  this  cove- 
.rly  be  ejttadem  generis  with  taxes, 
s,  and  the  cases  show  that  tithe 
rentcharge  ia  not  included  under  these  terras.  In 
Jeffery  v.  Neale  (24  L.  T.  Eep.  N.  8.  362  ;  L.  Rep. 
6  C.  P.  240)  there  was  a  covenant  to  pay  "  all 
taxes  and  assessments  whatsoever,"  and  the  rent 
waa  to  be  paid  "  without  any  deduction  or  abate- 
ment, on  any  account  whatsoever,  except  in  re- 
spect of  the  level  tax,  property  tax,  and  land  tax." 
and  it  was  there  held  that  the  tithe  runt-charge 
was  not  paysble  by  the  tenant.  So,  also,  iti 
Tidaieell  v.  WIdtworth  (15  L.  T.  Rep.  KS.  574; 
36  L.  J.  103.  C.  P.)  the  words  "all  taxes,  rates, 
assessments,  and  impositions,"  were  held  not  to 
include  tithe  rant-charge ;  and  here  the  words 
are  similar  with  the  variation  of  "charge"  for 
"  imposition,"  which  cannot  be  a  wider  term. 
[Bhbtt,  J.  —  Can  you  suggest  anything  that 
"  charge  "  would  include  if  this  ia  not  within  it  ?] 
loFaruthv.  Sleeman  (1  L.  T.  Rep.  N.  S.24;  2V 
L.  3.  96,  Cb.)  it  is  true  that  Campbell,  L.  C,  held 
that  tithe  rentchargo  was  included  under  the 
word  "  outgoings,"  but  that  is  the  only  case, 
apparently,  where,  without  the  express  words 
being  used,  the  tenant's  right  to  deduct  it  from 
his  rent  under  the  statute  has  been  questioned. 

Lord  CoLEBiDGE,  C.J.— The  court  will  consult 
Keating,  J.  who  tried  the  case,  and  consider 
their  judgmont- 

Cur.  adv.  vult. 
April  23.— Lord  Colewdgk,  C.J.— -This  waa  a 
question  upon  a  lease  as  to  who  was  to  pay 
tue  tithe  rentcharge  assessed  upon  tbe  premises 
demised.  The  expression  of  the  documents  is 
clear:  "Without  any  deductions  in  respect  of 
any  taxes,  rates,  assessments,  or  charges  what- 
soever, the  landlord's  property  tax  only  ex- 
cepted." Now  it  was  pressed  on  us  that  thix 
covenant  did  not  incluae  tithe  rentcharge,  and 
it  was  very  ingeniously  argued  that  the  tenant 
might  deduct  from  her  rent  the  amount  paid 
by  her  in  respect  of  it,  in  accordance  with  sect. 
80  of  6  A  7  Will.  4,  c.  71.  I  think,  however, 
upon  consideration,  that  there  is  no  ground  for 
granting  this  rule.  Tho  words  are  very  strong, 
"  will  pay  all  taxes,  rates,  assessments,  or  charges 
whatsoever."  The  parties  clearly  contemplated 
that  even  property  tax  would  be  payable  by  the 
tenant,  unless  excepted;  but  besides  saying  Chat 
property  tax  is  to  be  the  only  deduction  made 
from  tho  rent,  there  is  the  covenant  to  pay  all 
charges.  Now  it  has  been  contended  that 
"  charges "  here  must  be  ejaadem  generia  with 
taxes,  rates,  and  assessments,  and  authorities  to 
show  that  if  so  tithe  rentcharge  will  not  be  in- 
cluded nnder  thooe  norda  TibiclQ.  \iaN«  ^««ii  ■s.x«&. 
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Bat  it  is  enough  to  say  that  the  additional  word 
"  charges  "  is  here  inserted,  and  it  will  not  do  to 
maiatain  tbat  tithe  rentcharge  ie  a  well-knoitii 
and  obvioaslj  excluded  chai^,  it  not  being  speci- 
fically mentioned.  But  bow  conid  the  word 
"  charges "  in  the  covenant  be  satisfied  without 
allowing  tithe  rentcharge  to  be  within  it  P  I 
am  of  opinion  that  the  words  are  quite  sufficient 
to  inclnae  it,  and  that  the  ose  of  them  shows  the 
intention  to  do  ao. 

BfiETt,  J. — I  am  of  the  same  opinion.  The 
plaintiff,  in  reply  to  the  demand  for  rent  said  no 
rent  was  due,  by  saying,  "  I  have  a  right  to  deduct 
the  tithe  rentcharge."  She  claimed  the  right  to 
pay  the  rent  subject  to  the  deduction.  But  if  we 
refer  to  the  coTenant  we  find  that  it  is  absolnte  to 
pay  rent  without  any  deductions,  landlord's  pro- 
perty tax  only  excepted.  I  admire  Kr.  Kennedy's 
talent  in  arguing  the  contrary,  bat  the  construe- 
lion  of  the  contract  is  against  him;  if  tithe  rent- 
charge  be  a  charge,  then  the  plaintiff  has  cove- 
nanted to  pay  it.  The  minatenees  of  the  expres- 
sion shows  that  what  he  wants  is  not  in  the  excep- 
tion, and  if  not,  it  is  in  the  principal  clause,  and 
the  tenant  mnst  pay  this  charge. 

DENiuir,  J. — I  am  o(  the  same  opinion.  Looking 
at  the  agreement,  it  is  clear  that  tithe  rentcharge  is 
not  to  be  deducted  from  the  rent,  for  the  mention 
of  the  express  exception  excludes  any  other ;  tithe 
rent-charge  is  not  excepted,  therefore  it  is  excluded 
from  tbat  portion  of  the  agreement.  But  more 
than  that,  it  is  included  in  the  other  portion  under 
the  word  "  charges."  Side  rrfuBed. 

Attorneys  for  pl^ntiff,  WeJtb,  Stock,  and  Burt. 


Friday.  Ifay  22. 1874. 

Aptlebu  v.  Pebct. 

Feroaxma  dog — Evidence   of  scienter — KaomledgB 

of  tervanl. 
If  the  owner  of  a  dog  permit  it  to  run  ahoiU  his 
inuinett  premiMei  and  into   the  ttreet  near  hit 
thop  daring  hie  absence,  and  his  eervanta,  ordi- 
narily tervMg  in  hit  shop,  are  informed  of  the 
dag't  ferocity,  Ihe  fact  of  their  hnoutledae  it  evi- 
dence ivfficient  to  be  left  to  the  jury  of  the  matter'i 
knowledge.  Per  Lord  Coleridge,  CJ.  a*d  Keating, 
J.  ;  Brett,  J.  diaeentiente. 
This  was  an  action  tried  before  Honyman,  J.,  and 
the  declaration  stated  that  the  defendant  kept  a 
ferociona  dog,  which  was  in  the  habit  of  biting 
people,  as  the  defendant  well  knew,  and  that  the 
plaintiff  was  bitten  by  it.    The  defendant  pleaded 
not  guilty ;  and  the  learned  j  udge,  at  the  close  of 
the  evidence  given  in  support  of  the   plaintiff's 
case,  directed  a  nonsuit  on  the  ground  that  there 
was  no  sufficient  evidence  of  the  teienter  to  be 
left  to  the  jury. 

The  defendant  was  a  publican,  and  the  evidence 
showed  that  about  three  weeks  before  the  injury 
to  the  plaintiS,  a  man  called  King  was  passing  by 
the  defendant's  premises  when  a  large  black  and 
white  dog  flew  at  him  and  bit  him.  He  at  once 
went  into  the  pubUc  house  to  the  bar,  and  said  to 
one  of  two  men  who  were  behind  the  counter 
serving ;  "  Is  that  your  dog  P "  He  replied, 
"  Why  F  "  King  said,  "  Because  he  flew  at  me." 
The  man  then  went  through  a  door,  and  a  woman 
came  oat  and  said,  "  The  master  is  not  at  home ; 
will  yon  call  again  to-marrow."  Then,  on  Friday, 
Ileb  AprU,  m  man  called  Hunter  was  paaaiDg, 


when  the  same  dog,  without  any  provocation,  na 
at  him  and  eetzed  nim  by  the  tronaers.  He  mads 
no  complaint  then,  but  the  following  moming 
went  into  tba  bar,  whore  were  two  men  aerviag 
behind  the  connter,  and  while  he  was  drinkiiiR 
the  do^  flew  at  him  again,  and  he  kicked  it  oft 
and  said  to  the  men ;  "  I  wonder  yon  allow  sock 
a  ferociona  animal  to  mn  about,  for  yesterday  fa* 
attempted  to  bite  me."  Then  the  dog  mn,  cr 
was  called,  through  into  the  back  yard,  aud  wis 
heard  to  howl  when  the  man  "  growled  "  at  it. 

Id  the  evening  of  the  same  day  the  plaintiff  «M 
passing  by  when  the  dog  flew  at  him  and  bit  hia 
m  the  arm. 

A  role  tiMt  was  obtained  for  a  new  trial,  agund 
which 

Murphy,  Q.C.,  showed  caase. — The  nonanit  was 
right,  because  tiiere  was  no  evidence  that  the  de- 
fendajit  knew  anything  aboot  the  dog  hang 
fierce.  The  evidence  ahowed  that  the  defbidant 
was  not  constantly  at  his  house,  though  freqacntly 
there,  and  it  was  sought  to  fix  him  with  knov- 
ledge,  becanse  the  day  before  Hnnter  had  baca 
attacked,  and  bad  gone  into  the  bar  and  eon- 
plained.  This  complaint,  however,  was  <a^ 
made  on  the  morning  of  the  day  on  whidi  tM 
plaintiff  was  bitten,  and  was  made  not  to  ths 
defendant,  hnt  to  two  men  in  the  bar,  aa  to  wbOM 
fwsition  there  was  no  definite  evidence.  Then  the 
other  man  King  made  his  complaint  three  weifa 
previoualy  to  men  in  the  bar  confessedly  not  the 
defendant.  That  is  the  whole  of  the  evidence  ai 
to  the  scienter.  It  clearly  does  not  affect  the  de- 
fendant himself,  and  aa  clearly  it  is  aabmitted 
does  Lot  affect  any  agent  of  his  or  person  who  bad 
of  the  dog.  T><e  casea  with  n  * 


B  to 


the  matter  are,  first,  Btilea  v.  Tka  C^M 
favigation  Company  (10  L.  T.  Ben.  N.  8. 
L.  J.  310,  Q.  B.),  wherethe  di^, which  bit 


fendants'  servants,  bitten  a 
person ;  bat  it  waa  held  that  as  those  servant*  bad 
no  control  over  the  affairs  of  the  oorporativiw 
over  the  dc^,  there  waa  no  evidenoe  of  tin 
teienter,  and  that  the  action  was  not  maintaiiH 
able.  The  judgments  show  that  to  affect  tbi 
defendants  with  knowledge,  the  servant  m«t 
have  been  in  the  position  of  manager,  or  at  taj 
rate  must  have  had  control  of  the  yud.  That  in 
Gia<itnanT.  Johnson  (15  L.  T.  Bep.  K.  B.  476; 
36  L.  J.  153,  C.  P.),  it  was  held  that  tbera  was 
evideuoe  of  the  husband's  knowledge  of  the  dog'i 
propensity  to  bite,  because  a  former  oompiMk 
had  been  made  to  his  wife,  for  the  purpose  of  its 
being  commanicat«d  to  him;  and  that  she  oeea- 
sionsJly  attended  to  his  business,  which  wM  that 
of  a  milkman.  The  ground  of  the  jnd^meait  it 
that  the  wife  had  a  duty  to  commomoata  tba 


knowledge,  as  being  also  manager  of  the  b 

and  that  it  waa  a  fair  inference  that  she  did  ml 
[Lord  CoLX&iDOB,  C.J  .—That  aeems  againat  joi, 
as  the  same  presumption  may  arise  tbat  the  OMa- 
aage  waa  commnnicated.]  This  case  ia  voiT  difii^ 
ent,  for  even  anppoeing  the  men  in  tbe  pnbho  boHS 
were  barmen,  they  could  not  be  called  managHn  if 
tbe  defendant'a  bnaineaa,  nor  had  Htvj  any  dalf 
cast  npon  them  to  oommonicate  the  knvwledgata 
tbe  defendant.  Then  there  is  no  evidanoe  aa  to 
what  these  men  were ;  yet,  i^  maam  of  iiitail» 
gatories,  tbe  plaintiff  may  aJw^a  find  oat  m  «W 
relation  the  pervon  who  was  told  about  tba  d^r 
waa  to  the  dtfondaot,  and  aa  he  had  not  dona  m 
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it  not  be  presnmed  against  the  defendant 
nowledge  m  these  men  was  his  knowledge. 
omuu  y.  Morgan  (2  C.  M.  k  B.  496)  it  was 
r  laid  down  that  the  fact  of  the  dos  having 

other  persons'  cattle  was  not  evidence  by 
which  could  be  left  to  the  jary  of  the 
lant  being  aware  of  such  fact.  [Keating,  J., 
)d  to  Hudson  v.  Eoheria  (6  Ex.  697),  where 
ct  of  the  defendant  knowing  that  a  bull 

mn  at  anything  red  was  held  to  be  evidence 

knowledge  that  his  bull  was  a  dangerous 
L]  The  latest  case  is  Baldwin  v.  Casella 
T.  Bep.  N.  S.  707 ;  L.  Rep.  7  Ex.  325),  where 
ant  was  especially  entrusted  with  the  control 

dog ;  and  it  was  held  that  the  knowledge  of 
servant  was  the  knowledge  of  the  master. 
tiUo  decidendi  there  was  the  fact  that  the 
it  had  been  appointed  by  the  master  to  keep 

f.  QaUagher  v.  Piper  (10  L.  T.  Rep.  N.  S. 
G.  B.,  K.  S.,  665)  is  in  point  to  ehow  what 
tates  knowledge  in  the  master.  There  the 
edge  of  a  complaint  about  an  unsafe  scaffold 
)d  the  general  manager;  yet  the  defendants 
leld  not  liable  for  his  negligence. 
loughby  and  Potdter  in  support  of  the  rule. — 
rvi<lence  was  that  the  men  were  assisting 
1  the  bar  when  complaint  was  made  to  them. 
oooeded  that  it  is  not  necessary  to  give  no- 
>  the  master ;  and  on  the  authority  of  Qlad- 
\  Johnson  (uhi  sup.),  it  is  enough  to  give  it 
)erson  who  seems  to  have  authority,  or,  as 
I,  J.,  puts  it,  in  that  case  to  the  wife,  because 
aisted  her  husband  in  the  business.  Hony- 
r.t  seemed  to  think  that  the  person  informed 
be  some  one  specially  deputed  to  take  charge 
I  dog ;  but  it  is  submitted  that  this  is  not  so. 

however,  the  men  actually  witnessed  one 
;,  and  they  acted  so  as  to  order  the  dog  away, 
e  obeyed  them.  It  was  their  duty  to  tell 
master,  because  the  acts  of  the  dog  were 
f  detrimental  to  the  business  over  which  the 
r  had  placed  them,  and  the  law  presumes  that 
iid  their  duty.  But  in  addition  to  this, 
e  occasion  of  King  complaining,  the  men 
oned  some  one  from  an  inner  room,  who 
itly  had  been  informed  of  the  complaint. 
Be  she  asked  King  to  call  to-morrow,  when 
aster  would  be  in.  She,  at  any  rate,  was  in 
d  of  the  premises  and  business  sufficiently 
dg  her  within  the  case  of  Qhidman  v.  Johnson 
up.).  The  fact  of  the  dog  being  about  the 
868  of  the  defendant,  and  that  it  was  sent 
he  back  yard,  is  quite  enough  to  fix  him 
lability  as  harbouring  it :  (M*Kone  v.  Wood, 
I  P.  1.) 

court  being  divided  in  opinion,  the  following 
lents  were  delivered : 

nr,  J. — I  am  of  opinion  that  this  rule  should 
loharged.  The  (question  is.  Was  there  any 
loa  of  the  liability  of  the  defendant  P    The 

was  fl^S^inst  him  for  knowingly  keeping  a 
f  ferocious  habits,  and  it  was  proved  that 
3g  bit  the  plaintiff.  Under  peculiar  cir- 
anoes  the  Knowledge  of  the  defendant 
If  ia  not  necessary  to  be  proved,  and  the 
edge  of  a  person  who  has  the  sole 
1  of  the  defendant's  business,  or  of  the  dog, 
Sdent.  It  is  argued  here  that  there  was 
loe  of  the  habituid  ferocity  of  the  dog,  and  I 
ihttre  was ;  and  that  evidence  of  attacks  on 
people  was  properly  admitted  to  show  that 
fg  was  not  ferocioiiB  only  upon  thia  oocasion. 


There  has  always  been  a  distinction  drawn  between 
animals  that  are  by  nature  and  habit  fierce,  and 
those  that  are  not  generall  v  or  necessarily  so ;  and 
if  a  man  keep  one  of  the  former  class,  then 
although  no  particular  knowledge  be  brought 
home  to  him  of  previous  manifestations  of  ferocity 
in  that  particular  animal,  he  is  liable  for  any 
injury  which  may  be  caused  by  its  savage  disposi- 
tion ;  but  if  he  have  an  animal  of  the  latter  class, 
then  it  is  otherwise,  and  he  must  either  actually 
or  constructively  have  notice  that  ferocity  has  been 
displayed,  to  make  him  liable  for  any  injury  caused 
by  it.  Now,  here  it  has  been  argued  that  the  dog 
was  under  the  control  of  persons  who  were  man- 
agers on  behalf  of  the  master.  The  evidence  is 
that  on  two  former  occasions  the  dog  had  bitten 
people.  This  had  been  done  once  certainly  in  the 
presence  of  two  persons  who  served  at  the  public 
house  of  the  defendant  and  were  behind  the  bar, 
and  the  other  attacks  had  been  reported  to 
either  the  same'  persons  or  others,  as  to  whose 
appearance  and  position  the  evidence  was  similar. 
That  is  the  whole  of  the  evidence  in  respect  to 
them,  and  thev  may  have  been  barmen  or  potboys. 
But  what  evidence  is  that  of  their  knowledge  of  a 
publican's  business  P  A  barman  has  no  other  duty 
than  to  draw  beer  for  his  master's  customers,  and 
deliver  it  to  them,  and  receive  a  price  for  it  which 
has  been  fixed  by  the  master,  and  over  which  he 
exercises  no  discretion  or  control.  This  is  no  more 
management  of  a  business  than  is  the  action  of  a 
linendraper's  apprentice  who  is  ministerially  em- 
ployed in  measuring  goods  for  the  customers  who 
come  into  the  shop.  A  publican's  business 
requires  a  knowledge  of  buying  as  well  as  selL'ng, 
an  acquaintance  with  the  qualities  and  values  of 
liquors,  demands  the  exercise  of  judgment  and 
discretion  as  to  when  the  articles  are  fit  for  con- 
sumption, what  cask  is  to  be  tapped,  and  so  forth ; 
but  none  of  these  matters,  which  are  the  essentials 
of  the  business,  does  the  barman  decide,  and  he 
cannot  therefore  be  called,  with  any  propriety,  the 
manager.  Managers  of  a  principal  s  business,  who 
have  been  held  to  be  so,  in  such  sense  that  their 
knowledge  would  be  that  of  the  master,  are  those 
who  have  a  real  control  over  it  in  his  absence 
or  by  his  having  deputed  them.  In  Stiles  v. 
The  Cardiff  Steam  Navigaiion  Company  {uhi  sup,), 
the  Chief  Justice  expressly  says  that  knowledge 
of  the  dog's  vicious  qualities  brought  home  to  the 
porters  and  persons  of  that  sort,  servants  em- 
ployed by  the  defendants  about  the  place,  would 
not  do ;  but  that  if  brought  home  to  the  manager 
of  the  yard,  who  had  the  deputed  authority  of  the 
master,  who  could  give  oraers,  and  say  whether 
the  dog  was  to  be  chained  up  or  not,  it  would  do. 
Taking  that  as  our  rule,  these  men  here  had  no 
control  over  the  dog,  and  no  deputed  authority  of 
the  defendant  in  respect  of  the  business  generally 
or  of  the  dog  in  particular  so  far  as  appears.  Then 
in  the  case  of  BoMtoin  v.  Casella  {ubi  sup.),  the 
court  went  a  step  further  in  fixing  the  liability  of 
the  master.  But  it  is  to  be  noticed  that  there 
the  dog  lived  not  in  the  house,  but  in  a  mews, 
and  the  defendant  did  not  personally  often  see  it 
at  all.  The  judges  there  held  the  defendant  liable, 
but  all  of  them  went  up>on  the  ground  that  the 
dog  was  left  in  the  special  control  of  the  coach-^ 
man,  so  that  his  knowledge  as  the  deputed  care- 
taker was  sufficient.  There,  again,  it  is  stated  in 
terms  that  knowledge  of  an  ordinary  servant  will 
not  do^  and  that  ia  pocfocU^  viiUkYici!|s^<^^^^^V3DL 
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conneotion  with  the  case,  for  the  master  had  pnt 
his  authority  in  another  person's  hands.  Bat  if 
we  are  to  act  here  according  to  our  ordinary 
knowledge  of  business  relations,  we  cannot  say 
that  these  barmen  had  control  over  the  business 
or  over  the  dog,  so  as  to  bring  them  within  these 
cases ;  and  I  know  of  no  authority  that  the  know- 
ledge of  any  one  else  not  occupying  such  positions 
would  be  sufficient.  Then,  it  is  said,  that  assuming 
that  knowledge  must  be  brought  home  to  the 
master,  here  there  was  evidence  that  it  reached 
him,  because  the  fact  having  been  told  to  the 
men  spoken  of,  it  was  their  duty  to  tell,  and  it 
must  be  assumed  that  they  did  tell.  But  I  know 
of  no  duty  either  in  law  or  fact  upon  a  barman 
to  tell  his  master,  when  anybody  may  chance  to 
say  to  him  that  a  dog  over  which  for  this  pur- 
pose it  must  be  assumed  that  he  has  no  control, 
is  ferocious.  But  it  is  argued  that  Gladman  v. 
Johnson  (ubi  sup.)  is  an  authority  that  if  anyone 
leaves  a  message  with  a  person  acting  in  the 
master's  business,  it  is  to  be  assumed  that  the 
message  is  given  to  the  master.  If  that  case 
decided  that  ever^  servant  has  such  a  duty,  and 
that  the  presumption  is  always  that  he  fulfils  it, 
then  it  governs  us  here ;  but  if  that  be  the  deci- 
sion, if  the  case  does  do  that,  how  far  does  it  go  P 
A  consideration  of  what  this  rule  would  include 
may  help  us  to  see  whether  such  a  proposition 
has  really  ever  been  established.  Take  a  mer- 
chant's office — a  message  may  be  left  with  any 
clerk,  porter,  or  person  employed  to  sweep  out 
the  rooms,  and  is  it  to  be  assumed  against  the 
merchant  that  the  message  necessarily  reaches 
him,  and  is  he  to  be  affected  with  knovirledge  in 
such  a  manner  ?  It  would  be  wholly  destructive 
of  all  recognised  principles  of  carrying  on  a  mer- 
cantile business,  were  it  so ;  but  the  truth  is,  that 
no  such  rule  as  has  been  contended  for  ever  has 
been  laid  down  before,  and  it  cannot  be  the  rule 
to  be  derived  from  Gladman  v.  Johnson  (uhi  sup.). 
If  that  be  the  rule,  then,  upon  the  facts,  I  cannot 
distinguish  this  case  from  OalUigher  v.  Piper  (ubi 
sup.)^  for  if  it  is  to  be  assumed  that  because  a  fact 
was  known  to  the  foreman,  and  it  was  his  duty  to 
tell,  he  did  tell,  then  that  case  was  wrongly  decided, 
for  the  master  was  affected  with  knowledge; 
and,  that  being  so,  there  is  no  opportunity  for  the 
doctrine  in  respect  of  fellow-servants'  negligence 
to  be  applied,  because  if  this  alleged  rule  be  right, 
the  master  himself  knew  of  the  unsafe  condition 
of  the  scaffold.  Gladman  y.  Johnson  (ubi  suv.), 
does  hold  that  if  a  person  be  managing  or  carrying 
on  the  business  of  the  defendant,  and  so  have  au- 
thority to  receive  a  message  of  this  kind  as  being 
in  the  course  of  the  business,  then  the  defendant 
is  affected  with  knowledge  in  case  of  a  message 
being  so  given  to  such  a  person.  -  It  is  true  that  if 
solitary  expressions  here  and  there  be  picked  out, 
it  might  almost  be  colourably  contenaed  that  it 
went  further  in  the  direction  of  facilitating  proof 
of  the  scienter  than  this :  but  if  the  case  be  ex- 
amined the  judges  base  their  decisions  carefully  on 
the  ground  that  the  person  to  whom  complaint 
was  made,  was  not  only  the  wife,  but  was  the 
manager  of  that  part  of  the  defendant's  business 
which  was  transacted  where  the  dog  was  kept,  and 
»o  the  case  carries  the  rule  of  law  no  further  than 
Stiles  V.  The  Cardiff  Steam  Navigation  Company 
[nbi  sup.).  As  I  have  said,  if  the  rule  be  other- 
wise, it  uproots  everything  and  every  dealing  in 
conneotion  with  basinesa  tmnsactions,  and  it  prac- 


tically strikes  oat  the  «cien^  altogether  in  actions 
of  this  kind,  by  saying  that  the  knowledge  of  the 
servant,  irrespective  of  his  position  or  datiee,  is 
the  knowledge  of  the  master.  For  these  reasons, 
therefore,  I  have  a  strong  opinion  that  there  was 
here  no  evidence  of  the  scienter  to  be  left  to  the 
jury,  that  the  nonsuit  was  right,  and  that  this  mJa 
ought  to  be  discharged. 

Keatiko,  J. — I  tUnk  that  this  rule  should  be 
made  absolute.  The  question  is,  whether  there  was 
any  evidence  of  the  scienter  to  go  to  the  jury, 
which  it  is  undoubtedly  necessary  there  must  be 
to  sustain  an  action  Qf  this  nature,  which  being 
against  the  defendant  tor  keeping  a  ferocioas  dog, 
requires  proof  of  kn  jwledge  in  him  of  the  animal's 
previous  display  of  vicious  propensities.  The 
ferocity  of  the  dog  cannot  be  disputed  upon  the 
facts:  the  attack  on  the  plaintiff  showed  the 
utmost  ferocity,  and  not  long  before,  it  being 
kept  apparently  near  the  defendant's  shop,  at- 
tacked a  passer  by  who  went  into  the  shop  to 
complain,  and  found  there  not  the  defendant  bat 
persons  who  were  at  the  time  managing  his  busi- 
ness. I  agree  with  my  brother  Brett,  that  if 
notice  must  be  given  to  him  personally  or  to  a 
person  who  in  the  mercantile  sense  was  bis  man- 
ager, then  notice  was  not  here  given  to  the  defen- 
dant nor  to  his  manager  in  such  a  sense.  Bat  it 
was  given  to  persons  who  were  left  in  charge  of 
the  business  to  sell  beer,  which  was  the  defen- 
dant's trade.  On  two  other  occasions  the  dog 
flew  at  a  man  without  provocation,  once  ontside, 
and  once  actually  inside  the  shop,  and  information 
of  its  having  done  so  was  given  in  respect  of  both 
occasions  to  persons  similarly  placed.  Was  this 
evidence  to  go  to  the  jury  that  the  conduct  of  the 
dog  was  within  the  knowledge  of  the  defendant  ? 
I  think  it  was  ;  and  it  was  evidence  stronger  than 
that  in  Gladman  v.  Johnson  (ubi  szfp.),  which  the 
court  held  to  be  enough.  What  were  the  fects 
there  ?  The  defendant  was  a  corndealer  and  milk- 
man, and  his  wife  occasionally  assisted  him  in  his 
busitiess.  Four  years  before  on  one  single  occa- 
sion a  boy  had  been  bitten  by  the  dog,  and  his 
relative  had  told  the  wife  of  it ;  that  was  the  whole 
of  the  evidence,  and  it  was  held  by  the  court  to  be 
enough  to  go  to  the  jury  in  support  of  the  sdnUer. 
First  let  us  see,  was  the  wife  there  manager  in  the 
sense  given  by  my  brother  Brett  to  that  term? 
I  think  she  was  no  more  so  than  these  barmen; 
she  did  not  buy  cows  or  sell  them,  or  so  far  as  we 
know  charge  any  different  price  for  milk  than  her 
husband  had  fixed,  upon  her  own  responsibility; 
and  so  she  was  no  more  manager  than  the  barmen. 
It  was  asked  by  Mr.  Murphy  in  what  capacity 
could  these  notices  be  taken  to  affect  the  defen- 
dant. In  answering  that  I  would  rather  take  the 
words  of  Willes,  J.,  than  substitute  any  of  my 
own ;  all  the  judges  agree  that  the  wife  was  not 
manager  in  the  commercial  sense,  and  he  says: 
"  At  the  trial  I  probably  might  have  taken  the 
same  course  which  my  brother  Montague  Smith 
adopted,  for  four  years  had  elapsed  since  the  dc^ 
had  attacked  Mrs.  Gibson's  nephew,  and  the  evi- 
dence of  the  scienter  was  certainly  slight ;  bat  in 
doing  so,  I  should  have  been  forming  a  jadgment 
upon  the  facts,  and  not  on  the  law  with  which 
we  have  now  to  deal.  There  was  evidaioe 
that  a  boy's  aunt  had  called  at  the  house,  and  bid 
seen  there  the  defendant's  wife,  who  attended  to 
the  business  occasionally,  and  to  whom,  in  ilw 
absence  of  the  husband,  the  aunt  commanioatod 
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what  had  occarred;  and  she  did  so  in  a  form 
which  showed  that  it  was  not  meant  for  the  wife 
personally,  bat  as  a  message  to  be  given  to  her 
nasband.  Under  these  circumstances  it  was  the 
daty  of  the  wife  to  communicate  such  message  to 
her  husband."  Why  was  it  her  duty  ?  Not,  as 
my  brother  Brett  would  say,  because  she  was 
manager  as  in  a  great  commercial  transaction; 
not  a  word  to  that  effect.  "  I  think  she  had 
anthority  to  receive  it.".  The  only  ground  could 
be  that  she  was  left  with  the  business  and  the  dog 
was  there  on  or  about  the  premises.  '*  It  is  not 
too  much  for  us  to  conclude,  as  a  matter  of  fact, 
that  she  probably  did  communicate  it  to  her  hus- 
band." If  it  was  not  too  much  there,  it  seems  to 
me,  a  fortiori,  that  it  is  not  too  much  here  to  assume 
that  the  fact  was  so  communicated  to  the  defen- 
dant by  the  persons  who  not  only  were  told  of  it, 
but  actually  saw  it.  The  Loz^  Chief  Justice 
(BoviU)  also  dismisses  the  idea  of  the  wife  being  a 
general  agent,  for  he  says,  "  Here  it  appears  that 
the  wife  attended  to  the  milk  business,  which  was 
carried  on  upon  the  premises  where  the  dog  was 
kept,  and  that  a  formal  complaint  was  made  to  the 
wife  when  on  the  premises,  and  for  the  purpose  of 
being  communicated  to  her  husband."  It  appears 
to  me,  therefore,  that  without  overruling  that  case 
we  could  not  do  otherwise  here  than  make  this 
rale  absolute ;  and  I  am  not  disposed  to  overrule 
it,  for  it  is  in  my  opinion  decided  in  accordance 
with  good  law  and  good  sense. 

Lord  Coleridge,  C.J.  —  Several  things  were 
necessary  to  be  proved  to  support  this  action.  The 
injury  to  the  plaintiff ;  then  that  it  was  not  the 
first  injury  that  the  dog  had  inflicted  ;  then  that 
knowledge  of  the  former  injuries  had  been  brought 
home  to  the  defendant.  It  is  not  a  question  here 
aa  to  the  weight  of  evidence,  but  we  have  only  to 
consider  if  there  was  any  evidence  which  ought  to 
have  been  left  to  the  jury  on  all  of  these  points. 
Now  it  cannot  be  disputed  that  the  animal  was 
ferocious,  for  there  were  tliree  attacks  proved  by 
it  upon  other  persons  prior  in  date  to  that  upon  the 
plaintiff.  The  question  really  remaining  for  con- 
sideration is  whether  there  was  evidence  that  the 
facts  of  the  earlier  attacks  were  made  known  in  the 
sense  that  the  law  requires,  to  the  defendant.  The 
way  in  which  the  defendant  is  sought  to  be  affected  is 
through  persons  in  his  employ,  it  is  not  pretended 
that  personal  information  was  given  to  him.  Now 
it  is  admitted  on  all  hands  that  mere  notice  to  a 
person  in  the  position  of  a  servant  won*l  do.  It 
was  stated  strongly  by  my  brother  Brett  that  such 
is  the  law,  and  it  was  not  dissented  from  by  my 
brother  Keating,  nor  is  it  by  myself.  Here  the 
evidence  was  that  one  witness  had  been  attacked 
by  the  dog  a  day  or  two  before  as  he  was  passing 
the  defendant's  premises  ;  that  he  succeeded  in 
beating  it  off,  suffered  no  damage,  and  said  nothing 
at  the  time.  Then  on  the  same  day  as  the  plaintiff 
was  injured  the  same  witness  was  again  attacked 
in  the  presence  of  two  of  the  defendant's  servants, 
men  in  the  position  described  by  my  brother 
Sweating.  I  don't  like  to  say  they  were  managing, 
but  they  were  conducting  or  administering  that 
part  of  the  business  of  the  defendant  which  was 
carried  on  there  and  consisted  of  selling  liquors 
oyer  the  counter.  They  were  the  only  persons 
there,  so  far  as  appears,  representing  the  publican, 
and  the  only  persons  connected  with  the  dog.  To 
these  men  the  witness  said  "  I  wonder  you  allow 
•Qoh.a  ferocioaB  animal  to  run  about,  for  yesterday 


he  attempted  to  bite  me."    That,  therefore,  was 
one  communication.    Another  fact  was  that  three 
weeks  before  a  witness.  King,  had  been  attacked, 
and  he  went  into  the  bar  and  said  to  the  same  two 
men,  or  others  just  like  them,  "Is  that  your  dog?" 
One  of  them  said  "  Why?"  King  replied,  **  Because 
ho  flew  at  me."    The  man  addressed  then  went  to 
an  inner  door  for  a  barmaid,  who  came  out  and 
said  to  King,  **  The  master  is  not  at  home,  will 
you  call  again  when  he  is  ?"    Now  it  is  said  that 
those  communications  so  made  to  persons  in  the 
position  in  which  those  were,  were  sufficient  to 
fix  the  defendant  with  knowledge,  or  at  any  rate 
were  evidence  to  be  submitted  to  a  jury  that  he 
had  legal  knowledge  of  the  complaints  about  the 
dog.     I  think  they  are.    The  matter  may  be  put 
in  either  of  two  ways.     First,  there  was  evidence 
that  these  persons  were  in  the  position  of  managers 
for  the  defendant  in  the  sense  in  which  the  court 
thought  the  wife  stood  in  respect  of  authority  to 
receive  a  message,  and  duty  to  communicate  it  in 
Gladman  v.  Johnson  {uhi  sm/?.),  they  were  persons 
intrusted  with  the  administration  of  part  of  the 
business.     In  the  course  of  that  business  a  notice 
was  given  to  them  of  the  vicious  nature  of  the  dog 
which  was  about  the  premises,   and    notice  to 
persons  in  that  relation  is  upon  principle  and 
authority    evidence    for    the    jury    as    to    the 
master's  knowledge.     It  may  also  be  put  on  the 
ground  which  would  bring  it  within  the  cases  of 
Stiles  V.  The  Cardiff  Steam  Navigation  Companfj 
and  Baldwin  v.  Casella  (uhi  sup.),  both  which 
cases  proceeded  on  the  principle  that  where  a 
portion  of  a  business  is  deputed  to  others,  any- 
thing happening  in  connection  with  that  part  is 
notice  to  them  and  to  the  master  through  them. 
Crompton,  J.  said :  **  I  had  some  doubt  whether 
the  knowledge  must  not  be  brought  home  to  some 
person  who  kept  and  had  care  of  the  dog,  and  had 
power  to  put  an  end  to  the  keeping  of  it ;  but 
perhaps  it  would  be  enough  if  he  had  the  care  of 
the  dog."    And  Blackburn,  J.   said :  **  The  real 
difficulty  still  remains  whether  they  were  persons 
who  had  contrcil  of  the  yard,  or  of  the  dog,  or  of  the 
business,   so  as  to  be  proper  persons  to  receive 
notice    for    the    company."     So    in    Baldwin   v. 
Casella  (uhi  sup.)  the  master  was  held  responsible, 
because  he  deputed  the  coachman  to  take  care  of 
the  dog.     So  on  that  view,  the  one  taken  in  those 
two  cases,  it  may  be   said   that  here  there  was 
evidence  for  the  jury.     But  if  Oladman  v.  Johnson 
(nhi  sup.)  has  been  rightly  decided,  it  seems  impos- 
sible, for  the  reasons  given  by  my  brother  Keating, 
without  overruling  it,  not  to  make  this  rule  abso- 
lute.    I  do  not  think  that  that  case  means  to  upset 
all  the  previous  course  of  decisions,  but  the  judg- 
ments affirm  that  in  each  case  there  is  a  question 
of  degree  and  circumstances,  as  Willes  and  M. 
Smith,  JJ.  say.     The  latter  expressly  says  at  the 
conclusion  of  his  judgment,  "It  may  be  supposed 
that  the  wife  did  communicate  the  message  to  her 
husband,  from  the  fact  that  they  were  not  only 
living  together  in  the  same  house,  but  that  she 
was  assisting  him  in  the  management  of  the  busi- 
ness."   Now  if  that  was  the  conclusion  arrived  at 
in  that  case,  and  on  those  facts,  it  was  here  a 
matter  which  the  jury  ought  to  have  been  asked, 
if  the  persons  to  whom  complaint  was  made  were 
in  the  position  of  persons  assisting  in  the  manage- 
ment of  the  business,  and  whether  they  would  tell 
the    defendant.     AH    the    ingredients    are    hero 
present  necessary  lo  n^akib  \i\v^m  ^o\  ^JaK^  ^^^t^Kw 
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the  bar  for  the  purposes  of  the  basiDess,  and  the 
dog's  habitat  was  the  bar.  This  would  render  it 
their  duty  to  tell,  and  so  there  was  evidence  upon 
which  to  ask  the  jury  if  their  knowledge  had  been 
communicated  to  the  defendant.  For  these  reasons 
I  think  the  rule  must  be  made  absolute. 

Attorney  for  plaintiff,  John  Long, 
Attorney  for  defendant,  FUch, 


Thursday,  May  28,  1874. 

Pope  (app.)  v.  Tbarle  (resp.). 

AduUeraiion  of  Food  Act  (35  ^36  Vid.  c.  74,  e.  3)— 
"  Declare  9uch  admixture  " — Duty  of  seller  under 
sect  3. 
A  grocer  sold  mustard,  saying,  "I  do  not  sell  this 
as  pure  mustard,"  and  the  label  on  the  packet, 
to  which  he  also  drew  attention,  said,  "  Not  sold 
as  pure  mustard,**     On  an  infonnaiion  preferred 
against  him  for  not  complying  with  sect,  3  of 
35  ^  36  Vict.  c.  24,  it  was  held  thai  lie  had  de- 
cla/red  such  admixture  to  the  purchaser  thereof 
before  delivering  the  sams  within  the  intent  and 
msaning  of  that  section,  and  that  the  justices 
rightly  dismissed  the  summons.     The  requireinent 
to  **  declare  such  admixture  **  is  saiisjied  by  a 
declaration  of  thefa/st,  and  does  not  necessitate  a 
statement  by  the  seller  of  the  nature  or  proportion 
of  the  ingredients. 
Tms  was  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  s.  2,  for  the  opinion  of  the  court.    An 
information  was  preferred  before  them  against  the 
respondent  for  selling  mustard  which  he  knew  to 
be  adulterated,  contrary  to  the  provisions  of  sect. 
3  of  35  &  36  Vict.  c.  74.    That  section  is  as  follows: 
"  Any  person  wbo  shall  sell  any  article  of  food  or 
drink,  or  any  drug,  knowing  the  same  to  have 
been  mixed  with  any  other  substance,  with  intent 
fraudnlently  to  increase  its  weightor  bulk,  and  who 
shall  not  declare  such  admixture  to  any  purchaser 
thereof  before  delivering  the  same,  and  no  other, 
shall  be  deemed  to  have  sold  an  adulterated  article 
of  food  or  drink  or  drug,  as  the  case  may  be,  under 
this  Act."    The  appellant  was  an   inspector  of 
weights  and  measures,  and  he  went  to  the  respon- 
dent's shop  and  asked  for  some  mustard.    The 
respondent,  a  grocer,  produced  a  packet  of  Col- 
man's  mustard,  and  said,  **I  do  not  sell  this  as 
pure  mustard,"  and  at  the  same  time  he  pointed 
to  the  label  on  the  packet,  which  was  '*  warranted 
free  from  injnrious  admixture,   but  not  sold  as 
pure  mustard."    The  mustard  when  analysed  was 
found  to  consist  of   a  mixture  of   wheat  flour, 
turmeric  and    mustard,  but  none  of    these  in- 
gredients were  injurious  to  health.    The  respon- 
dent at  the  time  of  the  sale,  in  reply  to  the  ap- 
pellant's Question,  said  that  he  did  not  know  what 
the  ingredients  were.    The  question  for  the  court 
was  whether  it  was  necessary  for  the  respondent 
to  do  more  than  declare  the  fact  of  the  mustard 
not  being  pure,  or  whether  he  ought  also  to  have 
declared  the  nature  of  the  admixture,  the  quantity 
and  quality  of  the  ingredients. 

The  justices  dismissed  the  summons,  thinking 
that  the  respondent  had  done  all  that  was  required 
by  the  Act. 

Merewether  for  the    appellant. — ^What  is     the 
meaning  of  the  expression  "  declare  such  admix- 
ture "P    It  is  in  itself  ambiguous,  and  if  standing 
alone  might  mean  either  the  fact  of  admixture  some 
ic/jui  ora  deacription  ol  the  materials  admixed ;  but 


the  words  following  "and  no  other"  show  the  mean* 
ing  to  be  that  the  seller  mu-^^t  tell  truthfully  what 
the  admixture  is.  If  this  be  not  so,  how  does 
sect.  3  create  a  separate  offence  from  sect.  2  P  A 
person  who  sells  and  does  not  declare  the  admix- 
ture in  this  sense  sells  an  adulterated  article  as 
unadulterated,  and  so  comes  within  sect.  2.  If  all 
that  is  required  of  him  is  not  to  conceal  the  fact  of 
adulteration,  be  is  already  provided  for  in  sect.  2, 
and  he  may  be  convicted  in  the  penalties.  And 
sect.  2  is  even  wider,  for  the  question  of  knowledse 
does  not  enter,  and  the  seller  is  liable  whether  be 
knows  the  fact  or  not.  Sect.  3,  therefore,  which 
presupposes  knowledge  of  the  fact,  requires  a 
more  accurate  knowledge  and  statement  of  the 
materials.  The  judgment  of  Blackburn,  J.,  in 
Fitz  Patrick  v.  Kelly  (28  L.  T.  Rep.  558 ;  L.  Eep. 
8  Q.  B.  337)  shows  that  sect  3  is  an  extension  and 
not  a  restriction  of  sect.  2.  He  says :  "  Sect.  3  is 
very  difficult  to  understand,  but  it  is  perfectly 
clear  that  it  does  not  mean  to  relax  the  law  as 
enacted  in  sect.  2  in  favour  of  the  seller,  but  to 
add  another  offence  to  be  treated  as  adulteration^ 
viz.,  the  addition  of  some  foreign  body  so  as  to 
increase  the  bulk  or  weight  without  actually  adul- 
terating. ...  It  was  intended  to  increase  or  ex- 
tend not  diminish  the  seller's  liability."  The 
preamble  to  the  Act  points  to  the  necessity  of 
more  stringent  and  effectual  laws  being  enforced, 
and  so  the  Act  as  I  read  it,  is  more  strict  than  the 
former  one ;  but  if  no  meaning  be  given  to  sect.  3 
it  is  not  so,  while  the  words  "  and  no  other,"  in 
sect.  3  itself  are  wholly  unintelligible,  unless  **  de- 
clare such  admixture"  be  interpreted  in  the 
manner  I  suggest. 

Wills,  Q  C.  and  F,  M,  White  for  the  respondent. 
— The  3rd  section  it  is  to  be  noticed  does  not  create 
an  offence,  but  only  one  of  the  ingredients  of  an 
offence.  It  has  been  assumed  on  the  other  side 
that  the  meaning  of  the  3rd  section  is,  that  if  a 
man  has  done  the  things  described  in  the  section, 
he  has  committed  an  offence ;  but  that  is  not  bo. 
The  2nd  section  creates  the  offence,  and  that  is 
selling  as  adulterated  any  article  of  food  or  drink 
which  is  adulterated ;  but  sect.  3  goes  on  to  show 
what  may  come  within  the  meaning  of  selling  an 
adulterated  article  of  food  or  drink;  and  that  is 
the  selling  of  a  fraudulent  but  not  poisonous  admix- 
ture without  declaring  it.  I  might,  therefore,  admit 
here  that  the  respondent  was  within  the  Srd 
section,  still  he  would  not  have  committed  an 
offence  against  the  Act,  because  the  case  finds  that 
he  did  not  sell  the  adulterated  article  as  unadul- 
terated, which,  to  complete  the  offence  under 
sect.  2,  he  must  have  aone  before  he  could  be 
convicted  in  the  penalty. 

Lord  Coleridge,  C.J. — I  think  that  the  respon- 
dent is  here  entitled  to  our  judgment.  There  are 
two  sections  of  the  Act  (35  &  36  Vict,  c  74), 
which  bear  upon  this  case,  and  it  appears  to  me 
that  the  facts  bring  him  within  neither  of  them. 
The  3rd  section  enacts  (his  Lordship  read  the 
section).  Now  it  seems  to  me  that  the  true  and 
reasonable  construction  of  the  Act  interprets  it 
thus :  Whereas  the  phrase  in  the  former  section 
contemplated  the  case  of  the  adulteration  being  by 
means  of  some  noxious  ingredient,  the  3rd  section 
went  on  to  say,  if  an  article  of  food  or  drink  be  mixed 
with  a  substance  not  noxious,  but  fraudulently  added 
for  the  purpose  of  increasing  the  wei|^ht  txt  bulk* 
and  it  be  sold  by  a  person  Imowing  this  who  does 
not  declare  it,  then  such  person  shall  bo  gnfity 
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under  sect.  2.  The  respondent  bere  is  not  within 
it,  for  though  be  Bold  an  article  bo  mixed,  yet  by 
Uaiga^ge  and  b7  the  label,  he  affected  the  pnrchaser 
witb  knowledge,  and  so  did  declare  the  lulmixtare. 
Ha  is  n%,  tnerefore,  within  sect.  3.  But  sup- 
po«ing  that  he  h»d  not  declared  the  admixtare, 
add  bad  eold,  then  be  would  have  beea  brought 
witbin  sect.  2 ;  as  it  is,  however,  he  ie  not  within 


food  wbtob 

Bftxn,  J. — I  am  of  the  same  opinion. 
GaovB,  J. — I  read  the  Act  in  this  waj.  Sects. 
1  and  2  contemplated  the  mixini;  of  noxioaa  in- 
gredienta  in  articles  of  food  or  drink.  The  3rd 
section,  in  order  to  avoid  anj  doubt  as  to  what 
adnlteration  is,  says,  that  the  admixture  of  foreign 
sabBtances,  whether  noxiona  or  innoxious,  is  all 
the  same  adulteration.  Is  there  anything  in  the 
section  to  make  it  necessary  for  the  seller  to 
declare  what  ia  the  substance  and  quantitv  of  the 
materials  mixed  f  I  Uiink  not.  The  woras  "  and 
no  other  "  ma^  well  mean  no  noxious  snbstance, 
nothinft,  that  la  to  say,  except  for  the  purpose  of 
increasing  the  weight. 

Attorneys  for  the  ^pellant,  LewU,  JLfunnt,  and 
Longden. 

Attom^s  for  the  respondent,  Athuril,  Morris, 
and  Co, 

Tkttrsday,  May  28, 1874. 

Tatb  axs  ot&ebs  (appa.)  c.  Lbbch  and  another 
(respa.) 

Jfuntd'iHiI  eleefion  jwfiiwm— 35  ^  86  Vitt.  e.  60,  »i. 
13,  IS,  21  —  Who  may  be  respondent — Candidata 
in  a  minorily  attuming  to  be  eUeted. 

At  a  manieipcU  eleetion  the  candidate  dedared  to  he 
tleded  mu  finmd  to  be  dUqualified  and  neuer 
took  hit  teat;  the  candidate  teeond  on  the  poU 
(Aereupom  eutumed  to  have  been  elected,  and  took 
iks  ootA  o/  office  and  acted.  Both  were  made 
rMpondenlt  to  a  petition.  On  a  notion  to  itrike 
ovt  the  name  of  the  latter  as  having  been  im- 
properly made  a  retponderU, 

Betd,  fhal  hnuing  aetwned  to  have  been  elected,  he 
wme  vilhin  M«  13(*  tection  of  35  f  36  Vict, 
e.  eO,  vhich  sayi  that  "  re^ondent  thall  include 
any  one  or  more  jierton*  againat  whoee  eleetion 
a  jietition  ia  preemled." 

After  the  fretentation  of  the  petition  both  reepon- 
imUt  gave  the  preeeribed  notice  th<U  they  did  not 
intend  to  ojrpoie  thepetition : 

H^d,  that  fhew  having  done  to  did  not  make  them 
oeate  to  be  retpondenlt,  amd  that  tub-iect.  2  of 
fMf.  15 d/  the  Act  didnotmititle  eitJier  of  them  to 
hose  hit  name  itruck  out. 

Where  the  court  it  of  opinion  thai  a  person  hat 
been  wrongh/  made  a  respondent,  it  hat  power 
mnder  tnb-tect.  6  of  ted.  21  to  ttrike  the  name  out 
of  the  petition. 

When  a  petition  hat  been  dvljf  preiented,  and  the 
prtHminariet  required  by  tecL  13  fidfiUed,  it 
mtml,  vniett  leUhdravm,  be  tried  in  the  manner 
jnreteribed  by  the  Act,  notvrithtlanding  that  the 
TMpondent  hat  given  noliee  thai  he  vrill  not 
offoeeit,  and  there  it  an  agreement  that  the  elee- 
(mh*  was  void.  Ifo  tribunal  except  that  appomted 
bg  the  Corrupt  Fraetieet  (Munieipal  Sieelimt) 
jM  1870  BON  decide  whether  an  eleetion  i»  voia, 

Tku  vm  an  KppUoMtion  in  oonneotion  witii  the 


municipal  election  in  the  borongh  of  Oldham.  A 
petition  waa  presented,  in  which  Thomaa  MUnes 
and  James  Leech  were  respondents,  and  a  rale 
nisi  waa  obtained  calling  on  the  petitioners  to 
show  cause  why  the  name  of  James  Leech  ahonld 
not  be  struck  out  of  the  petition  on  the  ground 
that  he  vaa  improperly  made  a  respondent. 

It  appeared  that  the  election  was  held  in 
Kovember.  and  that  Milnes  obtained  a  majority  of 
Totea,  and  was  declared  elected.  Leech  was  lu  a 
minority  aa  regards  Uilnee.  Immediately  after 
the  election  it  waa  discovered  that  ULilnes  was 
disqualified,  and  he  never  took  the  oath  or  acted 
on  the  council.  Leech,  however,  upon  the  admis- 
sion of  Milnes'  disqualification,  made  the  declara- 
tion, and  took  his  seat  as  coancillor.  On  the  26th 
Nov.  the  petition  was  filed,  and  on  the  28th  Nov. 
Milnes  said  he  sbonld  not  oppose  it,  and  on  the 
6i,h  Bee.  Leech  said  the  same  thing. 

On  the  10th  March  a  summons  was  taken  ont 


low  cause  why  the  500i.  deposit  should  not  be 
repaid,  and  why  the  election  should  not  be 
declared  void,  and  why  the  coata  of  the  petition 
should  not  be  paid  by  Milnes  and  Leech,  or  ei^ier 
of  them.  The  anmmons  was  beard  before  Lord 
Chief  Justice  Cockburn,  who  said  that  he  had  no 
jurisdiction  to  declare  the  election  void,  and  that 
the  petition  would  have  to  be  tried  in  the  manner 
provided  by  the  Act. 

Nothing  further  was  done  till  this  mle  was 
obtained  by  Gorst  on  the  first  day  of  Trinity  Term. 

/.  0.  Orifil*  now  showed  cause. — It  is  said, 
first,  that  Leech  was  not  properly  made  »  respon- 
dent because  by  sect.  13  respondent  is  defined; 
and  it  is  aigned  that,  as  Leech  wss  not  elected,  be 
does  not  come  within  the  definition ;  but  the 
answer  to  this  objection  is  that  the  expression  in 
the  Act  says  respondent  shall  "  include,"  not 
"  mean,"  any  one  or  more  persons  against  whose 
election  a  petition  is  presented;  so  ttiat  it  is  not 
limited,  aa  has  been  suggested.  Then  I  say  here 
that  Leech  claimed  to  be  elected,  and  acted  accord- 
ingly, and,  having  thus  assumed  to  have  been 
elected,  he  can  be  properly  made  a  respondent; 
for  in  what  other  way  can  he  be  prevented  from 
oontinning  to  act,  unless  recourse  be  had  to  a  quo 
warranto  '  Then  it  is  said  that,  having  given 
notice  that  be  should  not  oppose  the  petition,  Leech 
is  bronght  within  sect.  18,  sub.-sect.  2,  and  that  he 
cannot,  therefore,  remain  a  party  against  the 
petition  iu  anv  way,  and  ma;  have  his  name  struck 
out  as  of  right,  aat  that  sub-section  carefully 
abstains  from  saying  that  he  shall  cease  to  be  a 
respondent — indeed,  the  words  contemplate  his 
Blill  being  a  respondent,  but  say  that  he  shall  not 
be  allowed  to  appear  or  act  as  a  party  against  the 
petition  in  any  proceedings  thereon.  On  the  con- 
trary, Leech,  by  giving  the  notice,  acted  on  the 
petition  as  a  respondent,  and  he  cannot  at  tba  last 
moment  withdraw  by  asking  the  court  to  strike 
his  name  out  so  as  to  avoid  the  costs.  His  own 
act  has  put  him  into  the  position,  for  he  assumed 
to  he  elected.  [Bkett,  J. — Milnes  admitted  his 
disqualification  from  the  first.  Must  a  barrister 
go  down  to  try  the  petition  against  him  when 
there  is  no  opposition  PI  Yes ;  the  sammons  at 
chambers  was  to  declai-e  the  election  void,  and  have 
a  new  election,  bat  the  Lord  Chief  Jastioe  said 
that  a  court  constituted  under  the  Act  most  be 
held  for  the  puirnse. 

Dattglai  TToUwr  in  sap^ort.  ot  ft«  lia.— ^^^ 
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dates  of  the  various  proceedings  show  that  Leech 
Las  not  done  anything  to  embarrass  the  petitioners 
or  justify  them  in  throwing  the  costs  upon  him. 
He  gave  notice  on  the  6th  Dec.  that  he  did  not 
intend  to  oppose  the  petition,  and  nothing  was 
done  until  the  10th  March  when  the  summons  was 
taken  out.  At  the  hearing  then  the  respondents 
offered  to  pay  the  costs  between  them,  and  as  the 
liord  Chief  Justice  said  he  could  not  declare  the 
election  void,  Leech  now  asks  the  court  to  strike 
his  name  out.  Has  the  court  power  to  do  this  ?  I 
contend  that  under  sect.  21,  sub-.sect.  5  it  has. 
Then  the  ground  on  which  it  is  asked  to  exercise 
its  power  is  this,  that  it  is  clear  by  the  construc- 
tion of  sect.  13,  that  Leech  was  improperly  made  a 
respondent.  The  words  are  plain,  "  against  whose 
election  any  petition  is  presented.**  Therefore,  to 
be  a  respondent  the  person  must  have  been  elected 
or  purport  to  be  elected.  The  section  to  be  intel- 
ligible must  mean  a  person  declared  to  be  elected. 
The  election  is  only  known  by  the  declaration  of  the 
returning  officer,  and  Leech  was  never  returned 
as  elected  or  declared  to  be  elected.  That  this  is 
the  true  construction  of  the  words  is  borne  out  by 
sub-sect.  6  of  sect.  13,  which  makes  a  special  pro- 
vision for  some  one  not  previously  defined  to  be  a 
respondent;  and  this  is  a  strong  argument  to 
shows  that,  unless  any  person  other  than  one 
whose  actual  election  is  to  be  questioned  is  speci- 
fied as  being  capable  of  being  made  a  responaent, 
no  one  who  does  not  fall  within  par.  3  of  sub-sect. 
1,  of  sect.  13,  or  within  sub-sect.  6  of  the  same 
section,  can  properly  be  made  a  respondent.  Again, 
sub-sect.  10  of  sect.  15  points  to  the  same  thing,  as 
it  speaks  of  the  respondent  holding  "  the  office  his 
election  to  which  is  questioned."  The  petitioners 
argue  that  Leech  has  acted  as  councillor  and  so 
must  be  taken  to  have  assumed  to  have  been 
elected ;  but  although  it  is  true  that  the  election 
of  Milnes  cannot  be  declared  void  except  by  a 
court  sent  down  to  try  the  petition,  yet  the  2nd 
paragraph  of  the  12th  section  which,  as  they  sav, 
})recludes  any  other  proceeding,  does  not  apply 
to  Leech,  for  he  not  having  been  elected,  and 
having,  as  they  allege,  sat  without  any  right,  could 
ho  removed  by  a  writ  of  quo  warranto  if  necessary. 
But  then  this  is  unnecessary,  because  he  long  since 
ceased  to  act  and  gave  a  notice  that  he  would  not 
oppose  the  petition,  so  there  is  no  obstacle  so  far 
Its  he  is  concerned,  when  once  Milnes'  election  is 
declared  void,  to  proceeding  to  hold  a  new  election. 
He  has  practically  retired,  and  he  cannot  resign 
only,  because  he  has  never  been  elected  to  an  office 
and  resignation  would  imply  that  he  had.  Not- 
withstanding what  has  been  said,  I  also  submit 
that  Leech  comes  within  sub-sect.  2  of  sect.  18, 
and  having  given  the  prescribed  notice  that  he 
did  not  intend  to  oppose  the  petition  is  entitled  to 
have  his  name  struck  out  as  being  no  longer  "  a 
party  against  such  petition  in  any  proceedings 
thereon." 

Lord  Coleridge,  C.  J. — I  am  of  opinion  that 
this  rule  ought  to  be  discharged.  It  was  an 
application  to  us  to  strike  out  the  name  of  James 
Le^ch  from  a  petition  which  has  been  presented  to 
set  aside  his  election  to  the  office  of  town  councillor 
in  the  borough  of  Oldham.  The  facts  in  relation 
to  the  case  were  that  two  persons,  Milnes  and 
Leech,  were  candidates  against  other  persons  for 
election  to  the  vacant  post.  Milnes  at  tlie  election 
got  a  majority  of  votes  and  was  declared  elected, 
Jtnd  Leech  got  a  minority  as  against  Milnes,  but 


I  was  second  on  the  poll.    Milnes,  howeyer,  proved 
to  be  disqualified  as  having  a  contract  with  the 
corporation,  and  as  it  was  evident  he  oonld  not 
resist  the  objection,  he  did  not  take  the  oath  or 
act.     Whereupon  Leech  asserted  his  right  to  the 
office,  and  as  he  persisted  in  it,  was  allowed  to  take 
the  declaration,  and  voted  and  acted  as  conncillar 
on  the  ground  as  far  as  we  can  tell  that  as  Milnes 
was  disqu^ified  he  was  elected  by  a  majority  of 
lawful  votes,  all  those  that  had  been  given  to 
Milnes  having  been  thrown  away ;  that  being  so, 
a  petition  was  presented  against  both  Milnes  and 
Leech,  against  the  one  because  he  had  been  declared 
elected,  and  against  the  other  because  he   had 
taken  the  oath  and  sat  and  acted  as  if  elected. 
On  the  6th  Dec.  Leech  gave  notice  within  sect 
18  of  35  &  36  Vict.  c.  60,  that  he  did  not  intend 
to  oppose  the  petition ;  nothing,  however,  took 
place  until  March,  and  then  the  petitioners  went 
to    the  Lord  Chief    Justice   at    chambers,  and 
endeavoured  to  get  a  declaration  from  him  that 
the  election  was  void,  to  save  the  expense  of  a 
trial.    He  said,  and  I  agree  in  the  view  which  he 
expressed,  that  he  had  no  power  to  make  sach  a 
declaration,  that  all  questions  as  to  the  validity  of 
elections  being  regulated  by  the  provisions  of  the 
the  Corrupt  Practices  (Miinicipal  Elections)  Act 
1872,  he  was  not  the  tribunal  appointed  thereby 
to  decide.    On  this  state  of  things  Leech,  who  has 
claimed  to  have  been  elected,  and  has  sat,  and  who 
will  not  resign,  as  we  are  told,  applies  to  the  court 
to  strike  his  name  out  as   respondent  from  the 
petition,  the  petition  being  nevertheless  the  only 
mode,  except  by  an  information  in  the  nature  of  a 
quo  warranto,  of  getting  rid  of  the  two  incom* 
bents  of  the  seat.    Now  if  Leech  is  fixed  with 
any  costs,  or  is  in  any  trouble  or  difficulty  in  the 
matter  at  all,  he  has  brought  it  on  himself;  and 
he  is  now  seeking  to  embarrass  his  opponents  and 
to  get  out  of  paying  the  costs,   when    his  own 
confessedly  wrongful  act  had  placed  him  in  the 
position  of  respondent  to  the  petition.    It  is  said 
that  he  is  not  by  the  Act  a  respondent,  and  we 
were  referred  to  the  statute  for  the  definition  of 
the  term :  the  section   says    "  respondent    shiJl 
include  any  one  or  more  persons  against  whose 
election  a  petition  is  presented,"  and  it  was  argoed 
that  as  he  was  never  elected,  and  as  this  is  an 
election    petition,    he     was    not   a   respondent 
within  the  meaning  of  the  Act.    But  I  think  there 
is  no    ground  for  this  contention;  the  word  is 
"  include,**  not  "  mean,"  and  all  who  are  in  the 
habit  of  construing  Acts  of   Parliament  will  re- 
cognise the  very  great  difference  which  is  involved 
in    the  use  of  the  one  and  the  other  of  these 
expressions.    But  I  also  think  that  the  definition 
"a  person  against  whose  election  a  petition  is 
presented  **  includes  a   person  who  claims  to  be 
elected  and  who  acts  as  an  elected  person.  The  oon- 
struction  of  the  section  therefore  is,  as  I  hold, 
that  Leech  is  properly  a  resp>ondent,  having  done 
this.    Then  it  is  said,  although  this    point   be 
decided  against  him,  yet  the  18th  section  wiH 
help  him,  which  refers  to  a  respondent  giving 
notice   that   he  will    not   oppose  the   petition; 
for  the    2nd  subsection    says  that  "a    respon- 
dent   who    has    given    the    prescribed    notice 
shall  not  be  allowal  to  appear  or  act  as  a  paiir 
agaii^t  such  petition  in  any  proceeding  thereon. 
Bc^'this  section  assumes  that  the  petition  is  going 
on,  and  assumes  that  he  continaes  to  be  a  raspon* 
dent,  and  in  this  case  Leech  has,  in  my  opiiiiQO, 
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by  availing  himself  of  the  provisions  of  the  section, 
thereby  acknowledged  that  he  was  a  respondent. 
I  think,  therefore,  that  there  is  no  gronnd  for  this 
application.  No  doubt  under  sub-sect.  5  of  section 
21  of  the  Act,  the  court  would  have  power,  as  in 
other  cases  so  here,  to  strike  Leech's  name  out  if 
he  had  been  put  in  improperly;  but  for  the  reasons 
I  have  ffiven  I  think  he  was  properly  made 
a  respondent.  There  is  one  other  matter:  it  is 
said  tnat  the  course  adopted  is  very  inconvenient, 
and  that  the  working  of  the  Act  so  interpreted 
will  be  very  inconvenient,  as  necessitating  the 
formality  and  expense  of  a  trial  when  no  defence 
is  prop>osed  to  be  set  up ;  but  I  may  sa^  that,  com- 

Sared  with  the  old  process,  this  is  as  hght  against 
arkness,  and  the  expense  is  not  so  very  great  as 
to  lead  us  to  conclude  that  the  Legislature  did  not 
intend  that  when  a  petition  was  once  presented  it 
was  to  be  disposed  of  in  the  way  which  the  Act, 
with  considerable  minuteness,  prescribes. 

Brett,  J. — ^The  question  with  which  we  have  to 
deal  is  whether  the  rule  is  to  be  made  absolute 
which  calls  on  the  petitioners  to  show  cause  why 
Leech's  name  should  not  be  struck  out  on  the 
ground  that  he  has  been    improperly    made    a 
respondent,  and  whether  he  has  been  improperly 
made  a  respondent,  because,  by  the  Act  of  Parlia- 
ment, the  onlv  person  who  can  be  made  a  respon- 
dent is  one  who  has  been  elected.    As  to  whether 
the  court  could  have  struck  the  name  out  if  satis- 
fied that  Leech  was  wrongly  made  a  respondent,  I 
am  of  opinion  that  we  could  have  done  so ;  but  as 
I  think  he  was  properly  made  a  respondent  to  this 
petition,  we  ou^ht  not  to  grant  this  application. 
The  definition  m  the  13th  section  means,  as  I  read 
it,  that  a  petition  can  be  presented  against  a  person 
who  has  been  elected,  or  who  assumes  to  have 
been  elected;   and   the  ground  of    the  petition 
against  such  a  person  is  that  he  has  not  been  duly 
elected.    Mr.  Leech's  advisers  must    have    told 
him,  upon  the  disoualification  of   Milnes  becom- 
ing evident,  that  ne  was  duly  elected,  and   he 
assumed    to    be    so,    and    acted     accordingly. 
The   petitioners,  therefore,  upon  this  say,  "No, 
yoa    were    not    duly    elected ;"    and,    as    this 
afforded    a     proper    ground    for    the    petition. 
Leech  was  properly  made  a  respondent.    Then  it 
was  said,  that  as  his  name  would  remain,  if  not 
struck  out,  although  he  intended  to  offer  no  oppo- 
sition, an  idle  ana  expensive  ceremony  was  to  be 
performed,  that  a  barrister  would  have  to  go  down 
to  the  borough  and  hold  a  solemn  court  to  declare 
the  election  to  be  void,  which  everybody  agrees  is 
Toid.    The  court  granted  the  rule  nisi  rather  upon 
a  consideration  of  that  necessity  than  from  any 
hesitation  as  to  the  position  of  Leech,  to  see  if 
there  were  any  other  way  of  disposing  of  the  peti- 
tion, and  enabling  a  new  election  to  be  held ;  but 
it  seems  that  that  is  the  only  way  of  settling  the 
matter  in  accordance  with  the  Act,  and  so  it  must 
be  done  whether  we  think  it  inconvenient  or  not. 
As  to  the  question  of  costs  that  does  not  arise  yet ; 
when  the  barrister  has  given  his  decision,  it  will  be 
known  on  whom  they  fall ;  at  present  we  have 
nothing  to  do  with  the   consideration  of   them 
directly  or  indirectly. 

Grovs,  J. — ^I  am  of  the  same  opinion.  I  think 
that  Leech  was  rightly  made  a  respondent  for  the 
reasons  given  by  my  lord.  Sect.  13  means  not 
only  *  person  who  has  been  declared  elected  l^ft^he 
retaraing  officer,  bat  one  who  has  assumed  to  act 
as  if  elected.    Then  sect.  18  does  not  make  the 
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person  giving  notice  cease  to  be  a  respondent,  and 
so  Leech,  having  been  properly  made  a  respon- 
dent, has  remained  so. 

Bule  discharged. 

Attorneys  for  petitioners,  Gregory ,  Bowdiffe, 
and  Co. 

Attorneys  for  the  respondent,  Chester,  Urquharf, 
and  Co, 


Thursday,  May  28, 1874. 
LovESY  (app.)  V,  Stauard  (resp.) 

Jurisdiction  of  justices — Slwoting  game  by  tenant 
where  lease  contained  a  qv^estionable  reservation 
— Bona  fide  claim  of  right — Jf'inding  of  justices  on 
fact  not  conclusive. 

The  appellant  tenant  of  a  farm  under  a  lease  which 
reserved  the  game  to  the  lessor,  hut  did  not  ex- 
pressly say  that  it  did  so  exclusively,  shot  three 
hares  in  the  presence  of  the  keeper  to  assert  his 
right.  He  set  up  this  claim  of  right  on  the  Jiearing 
of  an  information  a/jainst  him  before  the  justices, 
and  alleged  thai  it  ousted  their  jurisdiction.  Tliey 
found  iliat  the  claim  was  not  bona  fide,  because  he 
had  a  copy  of  the  lease,  and  convicted  him. 

Held,  that  this  finding  as  to  the  appellants  bona 
fides  was  not  conclusive,  because  there  was  no 
evidence  that  his  claim  was  made  mula  fide ;  and 
tlujU  as  he  asserted  his  claim  of  right  the  magis- 
trates had  no  jurisdiction  to  hear  the  vnforma- 
tion. 

This  was  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  8.  2,  for  the  opinion  of  the  Court  of 
Commons  Pleas  upon  the  following  facts : 

At  the  petty  sessions  held  at  Northleach,  in  the 
county  of  Gloucester,  an  information  was  preferred 
by  Charles  Stallard  against  David  Lovesy,  under 
sect.  12  of  1  <&  2  Will.  4,  o.  32,  for  that  he  on  the 
1st  Sept.  1873,  killed  a  hare  upon  certain  land, 
without  the  authority,  consent,  or  licence,  of  the 
lessor,  landlord,  or  owner.  And  a  second  informa- 
tion was  for  killing  two  hares  on  the  2nd  Sept.  1873, 
under  similar  circumstances. 

The  case  was  heard  at  Northleach  on  10th  Sept., 
and  it  appeared  that  Lovesy  was  tenant  of  a  farm 
under  a  lease  from  the  Hon.  and  Be  v.  G.  C. 
Talbot,  and  that  on  the  occasion  in  question  he 
was  in  a  field  forming  part  of  the  farm,  and  in  his 
own  occupation,  and  had  a  gun  in  his  hand,  and  a 
dog  with  him.  Seeing  Stallard,  Mr.  Talbot's 
gamekeeper,  he  called  to  him  and  said  he  was 
going  to  kill  a  hare  if  he  could  find  any ;  soon 
after  he  shot  a  hare  in  the  presence  of  the  keeper. 
On  the  next  day  Lovesy  was  riding  on  the  farm, 
and  had  his  gun  and  dog  with  him.  Stallard 
heard  a  shot,  and  on  comiug  up  to  Lovesy,  asked 
him  if  he  had  shot  anything.  Lovesy  thereupon 
showed  him  a  hare  newly  killed;  and  wnile 
Stallard  was  still  with  him,  shot  at  another,  which 
was  eventually  pulled  down  by  his  dog. 

Mr.  Talbot  had  not  given  Lovesy  leave  to  shoot 
upon  the  farm,  but  the  lease,  a  copy  of  which  was 
annexed  to  the  case,  contained  the  following 
clause :  "  And  with  liberty  to  him  the  said  lessor 
at  all  times  to  hunt,  course,  shoot,  and  fish  over 
the  demised  premises ;  the  said  David  Lovesy  to 
be  at  liberty  to  kill  and  destroy  rabbits  by  means 
of  wires,  traps,  and  ferrets,  and  other  means,  but 
not  to  shoot  rabbits."  The  lease  was  proved  by 
an  attested  copy  before  the  justices,  and  Lovesy 
was  defended  by  8^ix  «i\iUyc\v&^  'vXia  \xy^  NvtvoN^a 
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objeotions,  the  chief  of  which  were,  first,  that 
Lovesj  had  shot  the  hares  nnder  an  assertion  of 
right,  and  that  consequently  the  jurisdiction  of 
the  magistrates  was  ousted;  secondly,  that  the 
alleged  reservation  of  the  exclusive  right  to  shoot 
game  upon  the  farm  in  the  lease  was  not  good, 
but  that  Lovesy  had  a  concurrent  right  with  the 
lessors  upon  the  true  construction  of  the  clause ; 
thirdly,  tnat  there  was  also  an  arbitration  clause 
in  the  lease  which  took  a  question  of  this  sort  out 
of  the  jurisdiction  of  the  justices. 

The  magistrates  adjourned  the  hearing  and  took 
counseVs  opinion  as  to  the  points  raised,  and  then 
gave  their  decision  that  the  lease  was  a  valid  lease, 
that  the  reservation  of  the  exclusive  right  to  the 
game  in  it  was  good,  and  that  their  jurisdiction 
was  not  ousted  by  the  arbitration  clause,  that  the 
claim  of  right  on  the  part  of  the  defendant  was  not 
bond  fide  as  having  a  copy  of  the  lease  in  his 
possession,  and  that  the  cases  cited  on  his  behalf 
were  inapplicable.  They  therefore  convicted  the 
defendant  in  the  penalties  of  12.,  and  21.  on  the 
respective  informations,  but  stated  this  case  at  his 
request  for  the  opinion  of  the  court. 

aawyer  for  the  appellant. — I  have  no  intention 
of  saying  that  the  lease  is  not  valid ;  but  the  first 
and  real  point  which  I  shall  contend  for  is  that  the 
jurisdiction  of  the  magistrates  was  ousted  by  the 
claim  of  right  set  up  by  the  appellant.  In  Faley 
on  Summary  Convictions,  p.  137,  it  is  laid  down 
thus  :  "  It  has  always  been  held  as  a  maxim  that 
where  the  title  to  property  is  in  question,  the  exer- 
cise of  a  summary  jurisdiction  by  justices  of  the 
peace  is  ousted.  Now  here  the  appellant  did 
what  he  did  in  the  presence  of  the  keeper  expressly 
to  assert  his  right.  [Brett,  J. — Can  we  discuss 
the  hona  fides  when  the  justices  have  found  as  a 
fact  against  it  P]  Yes ;  in  B.  v.  Stimpson  (8  L.  T. 
Rep.  K.  S.  536;  4  B.  A  S.  301),  the  Court  of 
Queen's  Bench  held  that  they  were  not  bound  by 
the  finding  of  the  justices  as  to  the  hona  fides  of  a 
claim  of  right ;  and  here  I  submit  that  there  was 
no  reasonable  evidence  on  which  the  justices  could 
properly  find  as  they  did.  The  cases  with  reference 
to  church  rates,  when  disputes  were  of  frequent 
occurrence  and  questions  of  hona  fides  arose,  are 
also  in  point,  such  as  Pea^e  v.  Chayion  (5  L.  T. 
Rep.  N.  S.  280 ;  8  L.  T.  Rep.  N.  S.  613 ;  3  B.  A  S. 
620).  The  only  reason  given  by  the  justices  here 
why  the  claim  was  not  hona  fide  was  because  the 
appellant  had  a  copy  of  the  lease.  [Lord  Cole- 
ridge, C.  J.,  referred  to  B,  v.  Bolton  (I  Q.  B.  66)^ 
and  read  at  length  from  the  judgment.  You 
must  show  that  the  justices  had  no  jurisdiction 
to  enter  upon  the  inquiry — not  that  something 
arose  in  the  course  of  it  which  would  seem  inci- 
dentally to  deprive  them  of  it.]  In  Beg,  v.  Kayly 
( 10  L.  T.  Rep.  N.  S.  339),  the  claim  of  right  set  up 
was  sustained  as  hondfide,  though  the  lease  con- 
tained an  alleged  reservation  as  here;  and 
Blackburn,  J.  said  when  in  such  a  case  a  hond  fide 
and  probable  right  of  property  is  set  up,  the 
justices  ought  to  hold  their  hands.  In  B,  v.  The 
Justices  of  Derhyshire  (1 1  W.  R.  780)  the  magis- 
trates held  that  because  the  defendant  had  prac- 
tised as  an  attorney,  therefore  his  claim  to  shoot 
over  certain  lands  as  lord  of  the  manor  was  not 
hond  fide ;  but  the  court  said  ^  that  the  justices 
were  not  conclusively  the  judges  of  hona  fides,  and 
quashed  the  conviction.  Then  the  next  point  is 
that  on  the  terms  of  the  lease  the  appellant  had 
Aere  a  coDoarrent  light  with  the  Jessor  to  shoot 


game  on  the  land.  The  reservation  clause  says 
nothing  about  an  exclusive  right  to  be  in  the 
lessor,  and  unless  expressly  reserved  the  gune 
goes  with  the  land.  [Lord  Uoleridob,  C.J.— -jEow 
do  vou  explain  the  later  clause,  *'  And  also  will 
and  shall  protect  and  preserve  all  game  excepting 
as  hereinbefore  is  mentioned  with  respect  to 
rabbits,  and  will  ward  ofi*  all  persons  and  giro 
notice  to  the  lessor  of  all  persons  shooting,"  &c  P] 
This  might  well  be  for  the  joint  benefit  of  lessor 
and  lessee,  and  the  stipulation  about  the  rabbits 
would  be  to  prevent  the  disturbance  of  the  gome 
by  firing  guns  on  the  farm  in  the  close  season. 
[Lord  CoLERiDGS,  C.J. — We  should  like  to  hear 
from  the  other  side  why  there  was  no  evidence  of 
honafides,'] 

Lawrence  for  the  respondents. — ^Though  it  is 
stated  as  a  reason  by  the  magistrates  that  the 
appellant  had  a  copy  of  the  lease,  yet  the  court 
will  not  say  that  that  was  the  only  reason.  ^  They 
had  all  the  parties  before  them  and  could  judge ; 
the  fact  has  been  found  by  them,  and  cannot  be 
reconsidered  by  the  court.  The  question  of  &ict 
is  not  left  for  the  consideration  of  the  court. 
[Brett,  J. — Whether  there  is  any  evidence  or  not 
is  a  question  of  law  ;  the  weight  of  evidence  is  a 
question  of  fact.]  The  mode  m  which  the  claim 
was  made  is  a^inst  the  man;  he  came  forward 
not  as  the  assignee  but  as  one  of  the  original 
contracting  parties.  When  leases  are  granted 
they  are  the  subjects  of  discussion,  and  be  must 
have  known  what  were  the  terms  meant  to  be 
embodied  in  the  lease.  [Grove,  J.— The  parties 
are  bound  by  the  written  document  only;  and 
can  you  say  that  the  expression  there  is  so  clear 
that  it  is  impossible  that  the  appellant  could  make 
a  hondfide  claim  upon  it  P] 

Lord  Coleridge,  C.J.— Tin  this  case  a  findine  of 
magistrates  upon  an  information  is  brought  before 
us  on  appeal  by  the  defendant,  who  was  convicted 
in  a  penalty.  The  parties  were  the  clergyman  of 
the  parish  who  leased  the  glebe,  reserving,  as  he 
believed,  the  exclusive  right  to  shoot  the  game  to 
himself.  The  defendant  was  his  tenant,  and  be- 
coming tenant  at  Michaelmas  1872,  he  in  Sept. 
1873  shot  three  hares  in  the  presence  of  the  lessor'a 
keeper,  and  did  so  under  a  claim  of  right,  calling 
on  the  keeper  to  see.  Many  points  were  taken 
before  the  justices  which  it  is  not  necessary  now  to 
go  into,  but  among  others  was  this,  viz.,  that  the 
shooting  of  the  hares  by  the  defendant  was  done 
under  a  hond  fide  claim  of  right,  and  so  it  became 
a  matter  of  civil,  not  criminal  import,  and  might  be 
tried  and  determined  in  a  civil  court  if  the  lessor 
should  think  it  worth  while  to  sue  the  defendant, 
and  that  consequently  the  jurisdiction  of  the 
magistrates  was  ousted,  and  they  could  not  hear 
the  information.  This  and  many  other  points  were 
all  found  by  the  magistrates  against  the  defendant, 
and  he  was  fined ;  and  we  are  to  say  whether,  the 
case  having  been  stated  to  us  on  appeal,  our 
judgment  is  to  be  for  the  defendant,  the  appelant, 
or  for  the  respondent.  I  do  not  intend  to  consider 
any  point  but  one.  Was  there  a  hond  fide  claim 
of  right  by  the  appellant  P  If  there  was,  the  magis- 
trates acted  wrongfullv ;  and  if  they  had  admitted 
that  claim  and  yet  had  gone  on  and  decided 
wrongly,  the  court  ought  to  reverse  their  decisioiL 
I  have  said  wrongly,  but  I  do  not  mean  that  ^s 
court  is  a  court  of  appeal  from  the  maffislratas 
upon  the  fiiots  stated  by  them ;  for  if  the^  had 
stated  the  evidenoe  on  bo^  sides,  and  had  said 
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that  on  the  evidenoe  they  had  arrived  at  a  certain 
conclusion,  I  shoald  not  have  thoaght  myself  at 
liberty  to  disturb  their  decision,  even  if  I  thought 
it  to  be  grossly  wrong.  But  the  cjuestion  of  juris- 
diction here  depends  on  the  finding  ef  fact,  and 
the  finding  of  fact  depends  on  the  evidence ;  and, 
although  the  consideration  of  the  weight  of  evi- 
dence IS  a  question  for  the  justices,  yet  that  of  the 
existence  of  evidence  is  for  the  court ;  and  if  the 
magistrates  have  given  themselves  jurisdiction 
without  right,  the  court  will  examine  the  decision 
and  reverse  it  if  necessary.  Now  here  the  magis- 
trates have  set  out  their  finding  at  length,  statmg 
that  thev  found  that  the  cases  cited  on  behalf  of 
the  i^peUant  were  inapplicable,  that  the  lease  was 
valid,  that  the  reservation  of  the  game  was  well 
reserved,  and  that  the  defendant's  claim  of  right 
was  not  bond  fde,  because  he  had  a  copy  of  the 
lease.  We  are  then  asked  our  opinion  as  to  the 
whole  decision,  the  appellant  being  dissatisfied  with 
it.  Any  one  point  wrongly  decided  would  upset  the 
whole  decision.  I  thmk  they  have,  therefore, 
submitted  the  question  of  bona  fides  to  us,  and  we 
can  only  look  at  the  evidence  tfiey  set  before  us ; 
but  it  is  all  one  way.  The  hares  were  shot  in  the 
presence  of  the  keeper,  and  the  claim  was  then 
made  that  it  was  done  as  of  right,  and  the  magis- 
trates base  their  decision  against  the  appellant 
simply  on  the  statement  that  he  had  a  copy  of  the 
lease  in  his  possession.  Now  we  have  the  lease 
before  ns,  and  it  does  not  appear  that  possession 
of  that  lease  was  any  evidence  that  the  claim  of 
right  was  necessarily  mold  f^.  That  being  so, 
the  jurisdiction  of  the  magistrates  was  ousted, 
and  our  judgment  must  be  for  the  appellant.  I 
have  already  explained  from  the  case  of  Beg,  v. 
Bolton  (uhi  eup,),  the  two  principles  by  which  the 
court  must  be  guided  in  respect  of  the  question  of 
the  jurisdiction  of  magistrates  being  dependent 
on  the  facts  found  by  toem.  They  are  there  ad- 
mirably stated,  and  there  can  be  no  question  that 
those  principles  are  indisputable,  it  is  also  in- 
disputable tnat  under  certain  circumstances  the 
coort  may  inquire  into  facts  with  reference  to 
jurisdiction,  and  I  will  not  discuss  the  cases  on 
the  subject.  It  was  necessary  here  to  show  that 
the  claim  of  right  was  made  mold  fide,  and  I  am 
quite  clear  that  there  was  no  evidence  of  its  being 
so. 

Brett,  J. — ^The  question  reserved  for  us,  is 
whether  the  various  decisions  of  the  magistrates 
on  the  points  set  out  were  correct  in  point  of  law. 
It  is  admitted  that  thej^  had  jurisdiction  to  enter 
upon  the  case  at  first ;  it  is  admitted  also,  that,  if 
the  defendant  did  what  he  did  under  a  bond  fiAe 
daim  of  right,  the  mMcistrates  ought  to  have 
stopped,  as  their  jurisiuction  was  ousted.  It  is 
admitted  also  that  the  defendant  did  in  fact  claim 
the  right  to  shoot  over  the  land,  and  the  dispute 
ia  whether  he  did  so  claim  bond  fide.  If  the 
magistrates  found  that  he  did,  thev  were  bound  to 
stop,  but  they  found  that  he  did  not.  Whether 
this  daim  was  bond  fide  or  not  was  a  question  of 
fiu^  to  be  properly  determined  by  them  if  there 
was  evidence  on  both  sides.  But  whether  there 
was  any  evidence  is  a  question  of  law,  and  is  for  us 
to  decide.  The  consideration  is,  was  there  before 
the  justices  any  evidence  of  mala  fides  ?  If  there 
were  any,  then,  however  wrong  the  court  may 
upon  that  evidence  have^  come  to  the  conclusion 
t£at  the  decision  of  the  justices  was,  yet  it  could 
not  interfere.    But  I  think  that  here  there  was 


absolutely  no  evidence  of  mala  fides  on  the  part 
of  the  defendant.  It  has  been  said  that  there  may 
have  been  some ;  but  this  will  not  suffice,  for  it 
must  be  taken  that  they  have  set  out  all  the  facts 
for  us  to  consider,  in  order  that  we  may  decide  if 
there  was  any  evidence  or  not.  If  tney  have, 
therefore,  set  out  all  the  facts,  I  see  no  evidence 
of  mala  fides.  The  only  fact  which  the  justices 
set  out,  or  adduce  as  a  reason  for  their  decision, 
is  that  the  defendant  had  possession  of  the  lease, 
and  this  satisfied  them  that  his  claim  was  not 
bond  fide.  I  think  that  this  was  no  evidence  of 
mala  fides,  and  therefore  on  this  ground  alone  I 
am  of  opinion  that  our  judgment  must  be  for  the 
appellant. 

Gbove,  J. — I  am   of  the  same  opinion.    The 
ma^strates  must,  if  they  leave  us  anything  to 
decide,  leave  it  to  us  on  the  materials  alone  found 
in  the  case ;  otherwise  it  might  be  that,  forming 
an  opinion  on  the  facts  before  us  in  favour  of  the 
appellant,  there  might  nevertheless  be  some  other 
circumstances  behind  which  would  have  influenced 
us  in  favour  of  the  respondent,  had  they  been 
known,  and  the  result  would  be  utterly  unsatis- 
factory and  extraordinary.    The  case  has  been  set 
out  for  the  express  purpose  of  informing  the  court 
what  were  the  material  facts,  and,  on  considera* 
t^on  of  them,  we  must  say  if  there  was  any  evi- 
deuce  that  the  defendant  was  guilty  of  mala  fides 
in  making  the  claim  of  right.    If  we  could  look 
beyond  what  is  before  us,  the  case  would  have 
been  set  out  without  object.    The  evidence  shows 
that  the  tenant  of  a  farm,  openly  and  before  the 
keeper,  under  a  claim  of  a  right  to  do  so,  shot  a 
hare,  and  that  before  the  justices  he  set  up  the 
same  claim.    Was  it  ^ondjideP    If  yes,  the  juris- 
diction of  the  justices  was  thereby  ousted ;  if  no, 
if  it  were  fictitious,  the  justices  might  go  on  and 
decide  the  matter.     Now,  the  justices  nave  not 
merely  said  the  claim  of  the  defendant  was   not 
bond  fide,  but  thev  have  also  given  the  grounds  of 
their  decision.     They  took  time  to  consider,  in 
order  to  lay  the  matter  before  counsel,  and  this 
could  only  be  to  assist  them  in  the  construction  of 
the  lease ;  and  I  assume  that  counsel  thought  the 
right  to  the  game  was  reserved  to  the  landlord  by 
the  lease.    But  the  justices  had  not  that  question 
to  decide — they    had  only  to  say  whether   the 
claim  was  bond  fide.    Their  consideration  of  the 
lease    does,    however,    show    that    it   was    not 
so    very   plain   what   were    the    rights    of   the 
tenant.     Now,  supposing  it  was  beyond  all  dis- 
pute clear  that  no  claim   could  be   set   up   by 
the    tenant    under    the   lease,    I    will    not   say 
that  even  then  there  might  not  have  been  some 
evidence  of  bona  fides  on  his  part ;  but,  as  it  was, 
though  I  give  no  opinion  as  to  the  true  construc- 
tion of  the  clause,  the  lease  does  not  give  in  terms 
a  certain  exclusive  right  to  the  game  to  the  land- 
lord so  conclusively  that  the  tenant  must  have 
known  its  effect.     The   judgments    in   Beg.  ^, 
Stimpson    {ubi    sup.)    show    what    will    deprive 
justices  of    jurisdiction.      Wightman,    J.    says, 
"  When  the  party  charged  asserts  title  in  himself, 
though  the  title  be  only  colourable,  yet  if  the 
assertion  be  made  bond  fide,  the  jurisdiction  of  the 
justices  falls  to  the  ground."     This  ^oes  even 
further  than  is  necessary  here.    Can  it  be  said 
that  this  claim  had  no  aegree  of  reason  in  it  at 
all  P    Then  Crompton,  J.  says,  "  I  think  there  was 
no  reasonable  evidence   on   which  the   justices 
could  say  that  there  was  not  %  botv^  fdA  ^^xdl  ^x 
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dispute;  on  the  contrarj,  the  circnnistances 
stated  in  the  affidavits  show  that  there  was  such  a 
claim."  I  can  say  here  that  to  my  miifd  there 
was  no  evidence  that  this  was  not  a  bond  fide 
claim;  and  Blaokbam,  J.  says,  "The question  for 
us  is,  whether  there  was  reasonable  evidence  on 
which  the  justices  could  find  that  a  claim  of  title 
was  not  bond  fide  set  up  by  the  defendant ; "  he 
therefore  puts  it  on  the  same  ground,  and  so,  on 
the  authority  of  that  case,  all  we  should  be 
required  to  decide  would  be  that  there  was  no 
reasonable  evidence  on  which  the  justices  could 
find  against  the  bona  fides.  But  I  can  say  here 
that  there  appeared  to  be  no  evidence.  The  lease 
was  so  ambiguous  as  not  necessarily  to  take  away 
the  defendant's  bcma  fides,  and  the  other  circum- 
stances were  strongly  in  favour  of  it  and  of  his 
intention  to  initiate  a  civil  dispute,  for  the  evi- 
dence was  all  one  way  as  to  it.  1  think,  therefore, 
our  judgment  ought  to  be  for  the  appellant. 

Attorney  for  the  appellant,  8elby,  for  Stroud, 
Cheltenham. 

Attorneys  for  the  respondent,  WUkins,  Blyth, 
and  Mar$iand,  for  Slilea,  of  Northleach. 


June  9, 10, 11,  and  23,  1874. 
Petebsfield  Election  Petition. 
Stowe  (pet.)  v,  Jolliffe  (resp.). 

Election  peiition  —  Scrutiny  —  Conclusiveness  of 
register^Ballot  Act  1872,  s,  7 — Prohibited  from 
voting — Wliether  vote  of  paupers,  almsmen,  or 
non-residents  may  be  struck  of  on  scrutiny. 

The  register  of  voters  is  conclusive  after  as  well  as 
at  an  election,  except  a«  to  those  persons  who 
from  some  inherent  or  for  the  time  irremovable 
quality  in  themselves  hcut  not  the  stcUus  of  electors 
when  they  voted. 

By  the  BdUot  Act  1872,  s.  7,  **  every  person  whose 
name  is  on  the  register  of  voters  for  the  time 
being  in  force  shall  be  entitled  to  demand  and 
receive  a  ballot  paper  and  to  vote ;  provided  that 
nothing  in  the  section  shall  entitle  any  person  to 
vote  who  is  prohibUed  from  voting  by  any  statute 
or  by  the  common  law  of  Parliament^'* 

A  scrutiny  having  been  taken  in  the  Petersfi^ld  Elec 
tion  Petition,  it  was  found  that  certain  reoistei'ed 
voters  had,  between  the  day  of  election  (SOth  Jan. 
1874)  and  the  dlst  of  the  preceding  July,  received 
much  parocli-iai  reliff  as  would,  if  it  had  been 
received  within  twelve  months  previons  to  such 
Wist  July,  have  disentitled  them  to  be  regis- 
tered, by  virtue  of  the  Reform  Act  1832 ;  that 
others  had,  within  the  same  period,  received 
benefits  under  a  charitable  trust;  that  others 
had  within  twelve  months  previous  to  such 
'Slst  July  received  such  varochial  relief  as  had 
disentitled  them  to  be  registered ;  and  that  others 
had  either  not  possessed  during  the  twelve  months 
previous  to  the  2\st  July  and  the  day  of  election 
certain  residential  or  rcUing  qualifications  pre- 
Hcribed,  as  to  some  cases  by  the  Reform  Act  lo32, 
and  as  to  others  by  the  Representalion  of  the 
People  Act  1867  : 

Held  (per  Lord  Coleridge,  C,  J,,  and  Keating  and 
Grove,  J  J,),  upon  a  review  of  the  various  enact- 
ments  in  pari  materid  in  and  subsequent  to  tlie 
Reform  Act  1832,  that  none  of  such  registered 
voters  were  persons  ascertained  by  the  proviso  of 
//^<f  TtA  seeiian  of  the  Ballot  Act  1872,  that  the  title 


of  sttch  persons  to  vote  could  not  be  inquired  into 
when  their  names  had  been  once  placed  upon  the 
register,  and  that  their  votes  could  not  be  etruek  of 
upon  a  scrutiny. 
Persons  ascertained  by  the  proviso  of  sect,  7  of  the 
Ballot  Act  are  peers,  women,  felons,  minors,  qfi' 
cials  disqualifi^ed  ex  officio,  and  the  like. 

Case  stated  by  Mellor,  J.,  Election  Judge. 

This  was  a  petition  under  the  Parliamentary 
Elections  Act  1868,  against  the  return  of  the  re- 
spondent as  a  member  of  Parliament  for  the 
Borough  of  Petersfield,  which  came  on  to  be  tried 
before  me  at  the  said  borough  on  the  21st,  22nd, 
23rd,  24tb,  and  25th  April  1874.  The  petition 
prayed  that  it  might  be  determined  that  the  re- 
spondent was  not  duly  elected  or  returned  by  a 
majority  of  legal  votes,  and  that  William  Nicholson 
the  other  candidate  at  the  said  election  had  a 
majority  of  legal  votes,  and  ought  to  have  been 
returned  instead  of  the  respondent.  On  the  trial 
the  following  facts  were  admitted  or  proved,  and 
I  have  thought  it  right  to  reserve  for  the  opinion 
of  the  Court  of  Common  Pleas  certain  questions 
which  arise  therefrom. 

1.  At  the  last  election  for  the  said  borough  the 
respondent  and  the  said  William  Nicholson  were 
respectively  candidates. 

2.  The  nomination  took  place  on  the  30th  Jan. 
1874,  and  the  poll  was  taken  on  the  3rd  Feb.  1874, 
and  the  returning  officer  returned  the  respondent 
as  being  duly  elected. 

3.  The  number  of  votes  recorded  for  the  said 
candidate  were  as  follows : — for  the  respondent^ 
372;  and  for  the  said  William  Nicholson,  361; 
making  a  majority  for  the  respondent  of  11 
votes. 

4.  Twenty  voters  who  voted  for  the  respondent 
at  the  last  election,  and  ten  voters  who  voted  for 
Mr.  Nicholson  were  proved  to  have  received 
parochial  relief  within  the  meaning  of  the  36th 
section  of  the  2  Will.  4,  c.  45,  (a)  between  the  Slst 
July  1873,  and  the  day  of  the  election. 

5.  There  is  a  charity  which  is  under  the  manace- 
ment  of  the  trustees  of  the  will  of  the  late  John 
Goodger,  dated  on  or  about  the  22nd  April  1664^ 
and  the  funds  are  applied  in  conformity  with  the 
directions  of  his  will  for  the  benefit  of  the  poor 
inhabitants  and  the  poor  children  of  the  said 
Tithing  of  Weston.  The  following  is  a  copy  of 
the  said  will.  [The  case  then  set  out  the  whole 
will,  the  material  part  thereof  being  as  follows.] 

Item.  I  give  to  the  poor  people  of  the  Tithing  of 
Weston  aforesaid,  twentv  shuluigs,  to  be  distribatej 
within  a  month  after  my  aeoease,  at  the  di86rtttio&  of  oiy 
executors  hereafter  named.  I  give  and  devise  onto  my 
bonoared  friend,  Leonard  Bilson,  Esq.,  and  my  nepliew, 
Edmund  Talden,  in  the  county  of  Surrey,  Clerk,  mod  to 
his  heirs  and  assies  for  ever,  all  my  messuage,  awelliag 
bouse,  toother  with  all  the  bams,  stables,  outhouses, 
and  buildings,  and  all  the  gardens  and  orchards  there- 
unto belonging,  situate  in  Weston  aforesaid,  called  Half- 
penny Land,  now  in  the  possession  of  Thomaa  Jaoq«ea 
together  with  free  liberty  to  water  and  overflow  the  said 
lands,  as  it  is  now,  and  heretofore  hath  been,  used  for 
Uie  best  improvement  thereof,  to  the  intent  and  pnrpoee 


(( 


(a)  By  the  Beform  Act  1832  (2  Will.  4,  o.  45),  a.  36; 

no  person  shall  be  entitled  to  be  registered  in  sHj  year 
as  a  voter  in  the  election  of  a  member  or  memben  to 
serve  in  any  future  Parliament  for  any  dtj  or  bocooi^ 
who  s\all  within  twelve  calendar  monthe  next  previMS 
to  the  last  day  of  July  in  such  vear  have  xeoeived  paro- 
chial reU^  or  other  alms  which  oy  the  law  of  Farliamsat 
now  dis<^uiJify  from  voting  in  tiie  eleotioa  of  mamben 
to  serve  m  Parliament" 
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i«j,  the  said  Leonard  Bilson  and  Edmund  Talden, 
B  •onriYor  of  them,  their  heirs  and  assignB,  ehall 
and  oonyey  all  the  said  messuage,  land,  and 
aa,  with  the  appurtenances,  unto  six  able,  honest, 
fBoient  persons,  their  heirs  and  assigns,  as  they  or 
rrlTor  of  them  shall  think  fit,  upon  trust  and  oonfi. 
and  to  the  intent  and  purpose  that  all  the  vearly 
iaaaea,  and  profits  of  the  said  messuage,  lands, 
wnises,  shall  be  employed  and  disposed  of  for 
ireafter  for  the  putting  forth  and  placing  abroad 
tnoh  poor  children  of  the  Tithing  of  Weston  afore- 
dd  the  OTerplus  thereof  sball  be  distributed  unto 
crest  inhabitants  of  the  said  I'ithing  of  Weston 
id,  as  my  said  trustees  and  their  assigns  shall 
it.  And  if  any  or  either  of  my  said  trustees  shall 
m  the  suryirors  of  them  shall  oonyey  the  premises 
id  unto  the  use,  intents,  and  purposes,  and  upon 
■ts  aforesaid. 

rteen  voters  yrho  Toted  for  the  respondent, 
16  who  was  also  objected  to  by  the  petitioner, 
fho  voted  for  Mr.  Nicholson,  received 
3g  or  goods  since  July  31st,  1873.  The  son 
tber  voter  for  the  respondent  was  before 
dd  date  and  now  is  apprenticed  by  the 
f ;  and  the  son  of  another  such  voter  was 
and  since  the  said  date  educated  by  the 

r- 

'ifteen  other  voters  who  voted  for  the  re- 
mt  at  the  last  election  were  proved  to  have 
3d  parochial  relief  also  within  the  meaning  of 
id  3t)th  section  of  2  Will.  4,  c.  45,  within 
I  months  previously  to  the  31st  July,  1873. 
ine  other  voter  who  voted  for  the  respondent 
last  election  was  proved  not  to  have  resided 
the  boroughj  or  within  seven  statute  miles 
r  or  of  any  part  thereof,  in  the  year  preced- 

>  31st  day  of  July,  1873,  or  between  that  time 
e  day  of  the  election,  (a) 

ne  other  voter  who  voted  for  the  respondent 
last  election  was  proved  not  to  have  resided 
the  borough  or  within  seven  statute  miles 
!,  or  of  any  part  thereof,  at  the  time  between 
ddle  of  July,  1873,  and  the  beginning  of 
iber  1873. 

hirteen  other  voters,  the  nature  of  whose 
nations  appeared  upon  the  register  to  be  the 
tion  of  premises  in  the  borough,  and  who 
I  aforesaid,  had  no  other  qualification,  voted 
respondent,  were  proved  to  have  occupied 
)mises,  but  not  to  have  occupied  them  as 
(  or  tencmts  at  any  timo  between  the  31st 
^2,  and  the  day  of  the  election.  (6) 
Twelve  of  the  voters  alluded  to  already 
some  previous  head  ether  than  that  men- 
in  the  last  paragraph,  and  being  voters  who 
for  the   respondent,  were  proved  to  have 

>  sufficient  qualification  entitling  them  to 
Q  the  register  on  the  p^round  of  non-occu- 

non- rating,  or  change  of  occupation. 
Che  register  of  voters  and  the  petition  may 
rred  to  if  necessary  as  part  of  this  case. 
The  question  is  whether  any  of  the  above 
ught  to  be  struck  out  and  disallowed,  and 
rhich  of  tbem,  and  such  as  ought  to  be 
oat  and  disallowed  must  be  taken  off  the 
r  polled  and  the  majority  determined  ac- 

:iy. 

^he  parties  have  agreed  to  my  stating  this 
a  way  of  reserving  the  questions.  But  if 
ry  I  must  further  report  to  the  court  as 
rt  may  require. 

e  8  Will.  4,  o.  45,  •.  83. 

I  Bepfreoentation  of  the  People  Aot  1867  (80  A  81 

102)  •.  8. 


14.  I  have  reserved  my  determination  whether 
the  respondent  was  duly  returned,  or  whether  be 
was  not,  and  the  said  William  Nicholson  was  duly 
elected,  and  ought  to  have  been  returned  until  the 
court  bias  determined  the  above  questions ;  and  I 
shall  certify  to  the  Speaker  of  the  House  of  Com- 
mons according  to  the  decision  of  the  court. 

Oiffard,  Q.C.  (with  him  0.  Bowen  and  C.  J. 
Barling)  for  the  petitioners. — ^The  7th  section  of 
the  Ballot  Act  refers  to  procedure  only,  and  to 
procedure  "  at "  the  election  itself ;  it  merely 
aeals  with  the  right  to  demand  a  ballot  paper. 
[Lord  Coleridge,  C.J. — Such  a  contention  as  that 
would  seem  to  take  away  all  force  from  the  pro- 
viso.] The  section  is  to  be  viewed  as  the  comple- 
ment of  the  legislation  since  1832.  Before  1832 
there  was  no  register  of  voters  at  all ;  if  a  poll  was 
had,  the  returning  officer  determined,  there  and 
then,  any  disputed  right  to  vote,  and  could  make 
any  inquiries  he  pleased  of  a  would-be  voter. 
Then  by  the  Reform  Act  of  1832  (2  Will.  4.  c.  45), 
ss.  34,  54,  a  register  was  established ;  and  by  sect. 
58  no  questions  could  be  asked  of  the  voter 
except  (1)  as  to  his  identity,  (2)  as  to  the  continu- 
ance of  his  qualification,  and  (3)  whether  he  had 
before  voted.  There  next  followed  6  Vict.  c.  18, 
by  sect.  79  of  which  the  register  is  to  be  deemed 
conclusive  evidence  that  the  persons  therein 
named  "continue"  to  have  tne  qualifications 
annexed  to  their  name.  This  section  also  applies 
only  to  procedure  at  the  election  itself,  as  may  be 
seen  by  reference  to  sect.  82,  which  shows  that 
the  Legislature  had  before  it  the  distinction 
between  procedure  at  and  procedure  after  an  elec- 
tion. But  the  material  enactment  to  consider  is 
no  doubt  the  7th  section  of  the  Ballot  Act,  and 
the  use  of  the  words  "o^an  election"  limits  the 
operation  of  that  section  to  procedure  before  the 
presiding  officer ;  otherwise  the  effect  of  the  sec- 
tion willbe  to  exclude  all  appeal  whatever  from 
the  register.  [Lord  Coleridge,  C.J. — According 
to  your  argument,  the  effect  of  the  section  woula 
be  to  make  the  register  more  open  than  ever. 
Grove,  J.  —You  seem  to  use  the  word  "  entitled  " 
in  two  different  senses.]  That  is  so;  but  the 
difference  of  the  sense  arises  from  the  difference  of 
the  subject  matter.  As  to  the  receipt  of  relief, 
poor  and  indigent  persons  are  disqualified  from 
voting  by  the  common  law  of^Pafi'liament — 

Smith  V.  Ball,  33  L.  J.  59,  C.P, 
[Keating,  J. — The  votes  were  held  good  there, 
and  the  case  is  not  unlike  the  present.  Lord 
Coleridge,  C.J. — I  find  WillTai»8«.X  citing  with 
approval  the  following  from  Hey  wood  on  County 
Elections,  p.  278:  A  distinction  may  be  made 
between  charities  which  are  of  such  a  nature  as  to 
imply  that  the  partaker  of  them  is  in  a  state  of 
indigence  and  abject  dependence,  and  those  which 
afford  no  such  inference,  or  from  which  a  contrary 
one  may  be  drawn."]  Nevertheless,  the  point  was 
one  which  could  be  taken  before  the  revising 
barrister ;  and  it  is  submitted  that  at  least  on  such 
points  the  register  is  still  open. 

Theaiger  Q.C.  (with  him  W-  Q*  Harrison  and  Couch) 
for  the  resp>ondent. — The  strong  authority  for  the 
reBp>ondent  is,  that  sect.  98  of  6  Vict.  c.  18,  the 
only  enactment  which  allowed  an  election  peti- 
tioner to  go  behind  the  register,  is  repealed  by  the 
Ballot  Act  1872,  and  no  enactment  has  been  sub- 
stituted for  it.  The  contention  on  the  other  side 
goes  to  this,  that  the  register  ia  &iaiWTi<^\ii\AX!tX« 
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whalerer,  tbns  frastratiDg  that  aecresT  which  is 
the  miuii  object  of  the  Bal&t  Act.  Botti  npon  the 
words  and  the  spirit  of  the  7th  section  of  that 
Act,  its  odIv  meaning  can  be  that  the  register  is 
absolntel  J  final,  except  as  specified  in  the  proviso. 
It  is  however  material  to  trace  the  hiatorr  of  the 
legislation  apon  the  eabjecti,  and  that  history  is 
divisible  into  five  periods— (1)  Befora  1832;  (2) 
between  1832  and  1843;  (3)  between  1843  and 
1867 -,  (4)  between  1867  and  1872;  and  (5)  afC«r 
1872.  1.  The  hiw  before  1832  is  to  be  found  laid 
down  in  Sogers  on  Elections,  p.  48:  "  The  rights 
of  voting  for  cities  and  boTOi>KhB,"  it  is  said  "were 
not,  as  in  coanties,  regulated  by  any  statnte  or 
Axed  rale.  .  .  .  They  were  established  by  special 
Acts  of  Psrliament,  Dy  charters,  by  \<xal  nsage,  or 
by  the  last  determination  of  the  House  of  Com- 
mons to  the  perticnlor  place."  And  at  pp.  179, 
183,  the  law  as  to  the  receipt  of  alms  is  laid  down 
thus;  "The  receipt  of  ahns  was  ooly  considered 
as  evidence  of  inability,  which  evidence  may  be 
rebutted  fay  circumstances ;  and  the  franchise  was 
considered  as  anspended,  not  annihilated."  And 
thus :  "  In  those  of  the  old  boroughs  where  the 
nsage  is  not  clear,  and  in  all  the  new  boroughs,  it 
seems  to  be  a  general  principle  with  regard  to 
charitable  fonnaations  that  those  only  disqaalify 
whose  funds  form  a  part  of  the  general  parish 
resources  for  the  reliet  of  the  poor;"  fur  which 
latter  proposition  8milh\.  Hall  {ubi  tap.)  is  cited. 
And  it  must  be  borne  in  mind  that  it  was  said  in 
that  cose  that  the  presumption  is  in  favour  of  the 
ironchise.    They  also  referred  on  this  point  to 

Oima  OS  Elrctiona  (i.D.  1618),  pp.  114, 119 ; 
Elliott  on  Qulifio»tioiu_^.i>.  1843),  p.  250 ; 


Secondly,  from  1832  to  1843  the  right  to  vote  in 
boroughs  was  governed  by  sect.  27  of  the  Keform 
Act,  which  after  giving  the  franchise  to  101.  house- 
holders, "  if  duly  registered,"  enacted  that  no 
occupier  shoald  vole  unless  rated,  and  that  no 
person  should  be  registered  unless  be  poBsessed  a 
certain  residential  qualification.  Under  this 
section,  whether  a  voter  change  bis  qnali&cation 
or  lose  it  wholly  or  in  part,  it  has  been  held  that 
he  will  still  be  entitlsa  to  vote,  provided  he  has 
resided  within  the  prescribed  limits  during  the 
year  that  the  re^ster  is  in  force,  and  up  to  the 
time  of  the  election: 

BoKBTS  on  ElmtioDi,  p.  544 ; 

Itocbutm-  COM,  E.  &  O.  83  i 

Bochetter,  lUntiUut'i  earn,  E.  &  O.  B3  i    QaWt 
eate,  113 ; 

Woratlcr,  Cook'i  cat;  ib.  340 1 

Honham,  Aldridjt't  eon.  iA.  ITI. 
The  position  of  a  voter,  therefore,  before  1843,  was 
that  where  there  had  been  an  express  decision  of 
the  revising  barrister  the  Election  Committee  was 
a  court  of  appeal  from  that  decision.  See  Bogers 
on  Kiection  Committees,  p.  174.  Thirdly,  from 
1843  to  1867  the  law  was  governed  by  6  Vict.  c.  18, 
sect.  79  of  which  provided  that  the  register  should 
be  conclusive  evidence  of  the  voter's  retaining  the 
same  qualification.  That  this  section  does  nob 
refer  to  procedure  onl^  may  be  seen  from  the 
wording  of  sect  98,  which  provides  that  election 
committees  may  inquire  into  the  right  to  vote. 
This  section  made  the  register  final,  unless  there 
had  been  an  express  decision  of  the  revising  bar> 
ristor.  And  the  revising  barrister  was  bound  by 
decisions  to  distingaisb  between  common  law  in- 
capmdtj,  Bucb  mm  that  ol  on  alien,  and  stotntoij 


a  cnstom  honoe  officer, 


incapacity  such  as  that  of  a 
under  22  Geo.  3,  c.  41  s.  1 : 

PovnaU  V.  Hood,  11  C.  B.  1 ; 

Cooper  V.  Harrit,  7  M.  *  Q.  97, 
Upon  this  point  they  also  referred  to 

ifonmoulh.  Hall'i  COM,  K.  1  0. 41S  i 

Rochttitr,  Collitu-t  aui.ib.  121. 
Fourthly,  the  material  sections  in  the  BeppeaeoU- 
tion  of  the  People  Act  1867  (30  &  31  Vict.  c.  102), 
are  sects.  3  ft  4,  by  which  every  man  possosains  the 
qualifications  therein  mentiot^ed  "  shall  he  entitled 
to  be  registered  as  a  voter,  and,  when  regiatered, 
to  vote."  In  the  Coventry  cate  (1  O'M.  &  H.  107), 
Willes,  J.,  said  that  under  6  Vict.  o.  18,  a.  »8,  it  M 
objection  had  been  taken  before  the  revinng 
barrister,  the  election  judge  could  not,  even  on  a 
scrutiny,  go  into  a  question  of  qualification ;  bu 
that  if  an  objection  could  not  nave  been  taken 
before  the  revising  barrister,  then  in  respect  of 
snch  an  objection,  arising  afterwords,  it  came 
within  the  expression  "  legal  ineapacitv  at  tb« 
time  of  "voting,  which  might  be  inquired  into  by 
an  election  jndge.     They  also  cited 

Tht  Oldham  Catt,  1  O^M.  ft  H.  157; 

Tkt  Mtcond  Btwdley  CoMt,  (6. 175. 
Fifthly,  coming  finally  to  the  Ballot  Act  1872,  we 
find  sect.  98,  of  6  Vict.  c.  18  repealed,  and  for 
what  other  pnrpose  could  it  have  been  repealed 
mnke  the  register  final  P     Then,    '' 


irords  of 


sect.  7,  which  has  been  preceded  b*  tl 
t  heading   "  Amendment  of   Law      • 


significant  b  ^ 

absolutely  conclusive  agunst  the  reapondenL 
Besides  that,  the  section  is  by  sect.  15,  to  be  eoa- 
Htmed  as  one  with  the  Acts  of  1643  and  1867. 
while  bv  rule  41  especial  care  is  direcUd  to  tat 
taken  that  the  mode  in  which  any  porticnlir 
voter  has  voted  shall  nob  be  diaooverad  imtS 
it  has  been  proved  that  he  has  voted,  ^s 
proviso  therefore  of  sect.  7  will  not  apply  to 
the  recipients  of  alms,  who  an  neither  pro- 
hibited by  common  law  or  statute  from  votinff ;  if 
they  were,  there  would  be  a  wholesale  diairancmil^ 
ment  of  voters  in  many  small  boroughs.  It  Din 
be  asked  to  whom  then  does  the  proviao  apply' 
It  is  not  incumbent  upon  the  respondent  to  gin 
an  answer,  but  it  may  be  answeretl  that  it  oppUti 
to  cases  where  there  is  a  prohibition  by  stMals 
properly  so  called  o.  g.  to  revenue  offioen  or  to 
sucn  common  law  disqualilicationB  as  tboM  of 
minors,  aliens,  felons,  and  women.  All  these  answv 
the  deRnition.  In  fact  the  onlv  argooble  point  fix 
thepetitionerliesin  the  use  ofthe  word  "at  insect 
7,  but  it  has  been  shown  that  that  argument  fiula 
Gijarrf.  Q.C.,  in  replv  cited 

TAe  Eathnltrnte,  K.  t  O.  B3: 

The  Bedford  Tokh  catt,  P.  A  E.  lU ; 

Tht  Oldham  eatt,  1  O'M.  &  H.  159  ; 
and  contended  that  the  argnment  on  tho  otht 
side  limited  the  scrutiny  which  was  oMnnied  Iff 
role  41  of  the  Ballot  Act  1872.  He  also  nUM  ob 
the  Preamble  of  the  Reform  Act,  and  thotidarf 
the  Ballot  Act,  and  argued  that  prohibited  in  sacL 
7  mast  mean  something  which  ought  not  to  bi 

Lord  CoLERisoi,  C.J. — The  oourt  is  tinanimnin 
and  entertains  no  doubt  upon  the  qneation  niNd; 
but  as  the  seat  is  claimed,  and  theqneotionaanrf 
great  importance,  we  think  it  deairaUe  to  pOtOB 
opinion  into  writing. 

JuiM  23. — The  following  written  jndsnMBi  WH 
delivered  by  Lord  CoLKKiDOB,  0  J. : — ^^uaiatOM 
stated  for  the  opinion  of  this  oonrt  bj  mj  bnA« 
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r,  who  tried  the  Petersfield  Election  Petition, 
etitioner  was  to  be  entitled  to  the  seat  if  (1) 
gister  is  not  conclnsive  as  to  the  right  to 
»n  the  put  of  all  or  some  of  the  voters  who 
for  the  sitting  member,  or  (2)  if  some  of 
TOters  came  within  the  proviso  of  the  7th 
n  of  35  &  36  Vict.  c.  33.  The  case  was 
d  before  ns  with  remarkable  learning  and 
tess  by  Mr.  Gifiard  and  Mr.  Thesiger ;  and 
',  I  hope,  be  permitted  to  thank  them  for  the 
help  they  have  afforded  the  court  in  arriv- 
i  a  conclusion.  A  very  natural  result  of  an 
lent  so  complete  and  exhaustive  was  to 
w  materially  the  disputable  ground,  and  to 
9  the  matters  for  decision  to  very  few.  We 
at  last  to  the  true  construction  of  the  7th  sec- 
f  the  Ballot  Act,  and  to  the  question  whether 
the  right  to  vote  of  all,  or,  if  not  upon  the 
of  all,  upon  the  right  of  which  of  the  voters 
i  votes  are  impugned  by  this  petition,  the 
er  of  electors  is  or  is  not  conclusive.  The 
7  of  legislation  on  the  subject  of  the  register 
)  to  me,  when  accurately  stated,  to  be  prac- 
f  decisive  of  this  case.  There  was  no  register 
I  the  first  Reform  Act,  in  1832  (2  Will.  4,  c. 
ad  after  the  various  provisions  for  revising 
>mpleting  the  register,  both  in  counties  and 
ghs,  that  Act  enacts  in  terms  sufficient  to 
its  conclusiveness,  in  sect.  54,  that  "it 
be  deemed  the  register  of  electors  to  vote 
embers  of  either  counties  or  boroughs."  By 
Ith  section  of  that  Act  three  questions,  and 
only,  were  allowed  to  be  put  at  the  time  of 
g  as  to  the  right  of  any  person  to  vote — 
as  to  the  identity  of  the  voter ;  secondly,  as 
ring  already  voted ;  thirdly,  as  to  his  still 
ingthe  qualification  for  which  his  name  stood 
register.  The  60th  section  provides  for  the 
m  committees  retaining  some  part  of  their 
>1  over  questions  as  to  t^he  qualification  of 
i»  and  allowed  the  correctness  of  the  register 
impeached  in  any  case  in  which  the  revising 
ter  had,  in  the  opinion  of  the  committee, 
perly  decided.  There  were,  indeed,  no  direct 
nrmative  words  making  the  register  conclu- 
rat  the  practical  efiecb  of  the  provisions  of 
Leform  Act  was,  with  slight  exceptions,  to 
it  so.  But  the  Registration  Act,  the  6  &  7 
c.  18,  went  much  further;  it  enacted  in 
79  that,  "at  every  future  election  for  a 
ler  or  members  to  serve  in  Parliament  for 
»unty,  city,  or  borough,  the  register  of  voters 
de  as  aforesaid,  shall  be  deemed  and  taken 
conclusive  evidence  that  the  persons  therein 
I  continue  to  have  the  qualifications  which 
inexed  to  their  names  respectively  in  the 
er  in  force  at  such  election  :  jProvided  always, 
}  shall  not  be  lawful  for  any  person  to  vote  at 
lection  for  a  member  or  members  for  any 
f  where  the  qualification  annexed  to  the 
of  such  person  shall  have  appeared  annexed 
!  name  in  the  preceding  register ;  and  such 
1,  on  the  last  day  of  July,  in  the  year  in 
such  register  so  in  force  was  formed,  shall 
naaed  to  have  such  qualification,  or  shall  not 
retained  so  much  thereof  as  would  have 
)d  him  to  have  had  his  name  inserted  in  such 
sr:  Provided  also,  that  no  person  shall  be 
id  to  vote  at  any  future  election  for  a  member 
onbera  to  serve  in  Parliament  for  any  city  or 
fhf  nnless  he  shall,  ever  since  the  81st 
in  the  year  in  which  his  name  was  inserted 


in  the  register  of  voters  then  in  force,  have  resided, 
and  at  the  time  of  voting  shall  continue  to  reside 
within  the  city  or  borough,  or  place  sharing  in  the 
election  for  the  citv  or  borough  in  the  election  for 
which  he  shall  claim  to  be  entitled  to  vote,  or 
within  the  distance  thereof  required  by  the  said 
recited  Act  (2  Will.  4,  c.  45,  s.  33),  to  entitle  such 
person  to  be  registered  in  any  year."    And  the 
81st  section  enacts  that  '*  in  all  elections  whatever 
of  a  member  or  members  to  serve  in  Parliament 
for  any  county,  Ac,  or  for  any  city  or  borough  in 
England  or  Wales,  or  the  town  of  Berwick-upon- 
Tweed,  no  enquiry  shall  be  permitted  at  the  time  of 
polling  as  to  tne  right  of  any  person  to  vote,  except 
only  as  follows,  that  is  to  say,  that  the  returning 
officer  or  his  respective  deputy  shall,  if  required,  on 
behalf  of  any  candidate,  put  to  any  voter  at  the 
time  of  his  tendering  his  vote,  and  not  afterwards, 
the  following  questions,  or  either  of  them: — 1. 
Are  you  the  same  person  whose  name  appears  as 
A.  B.  on  the  register  of  voters  now  in  force  for  the 
county,  &c,  P    2.  Have  you  already  voted,  either 
here  or  elsewhere,  at  this  election  for  the  county, 
&o.  ?'*    It  enacted  in  the  98th  section  as  follows, 
amending  the  60th  section  of  the  Reform  Act, 
which  I  have  already  read : — "  It  shall  and  may  be 
lawful  for  any  such  committee  "  (the  select  com- 
mittee appointed  for  the  trial  of  a  petition  complain- 
ing of  an  undue  election  or  return)  '*  to  inquire  into 
and  decide  upon  the  right  to  vote  of  any  person  who, 
being  upon  the  register  of  voters  in  force  at  the 
time  of  such  election,  shall  ha\pe  voted  in  such 
election,  or,  not  being  upon  such  register,  shall 
have  tendered  his  vote  at  such  election,  in  case  the 
name  of   such  person  shall  have  been  specially 
retained  upon  such  register,  or  inserted  therein,  or 
expunged  or  omitted  therefrom,  by  the  express 
decision  of  the  revising  barrister,  who  shall  have 
revised  the    lists    of  voters    from    which    such 
register  shall  have  been  forhied ;  and  also  that  it 
shall  and  may  be  lawful  for  such  committee  to 
inquire  into  and  decide  upon  the  right  to  vote  of 
any  person  who,  being  upon  such  register,  shall 
have  voted  in  such  election,  so  far  as  the  same  may 
be  disputed  on  the  ground  of  legal  incapacity  at 
the    time  of    his    voting  under  and    by  virtue 
of  any    statute    now    or    hereafter   to    be    in 
force,    or    on    the    ground    of   any  other  legal 
incapacity  at  the  time  of  his  voting,  which  may 
have  arisen  subsequently  to  the  expiration  of  the 
time  allowed  for  making  out  the  list  of  voters, 
from  which  the  register  of  voters  in  force  at  the 
time  of  such  election  shall  have  been  formed ;  but 
that  except  in  such  cases,  and  on  such  grounds  as 
aforesaid,  the  register  of  voters  in  force  at  the 
time  of  such  election  shall,  so  far  as  regards  the 
proceedings  before  such  committee,  be  final  and 
conclusive  to  all  intents  and  purposes  as  to  the 
right  to  vote  in  such  elections  of  every  person 
who  shall  be  upon  such  register."   So  stood  tue  law 
at  the  time  of  the  passing  of  the  Representation  of 
the  People   Act  (30  &  31  Vict.  o.  102),  and  the 
argument  addressed  to  us  by  Mr.  Giffard  was  in 
substance  this :  Before  the  Reform  Act,  the  re- 
turning  officer,  from  the  very  necessity  of  the 
case,  was  allowed,  and  indeed  obliged,  to  hold  a 
scrutiny  of  the  voters  at  the  time  of  the  poll.    The 
creation  of  a  register  put  an  end  to  this  necessity. 
The  returning  officer*s  power  of  asking  questions 
was  accordingly  limited,  as  the  Reform  Act,  and 
subsequently    the    Registration  Act,   limited  it. 
But  the  oonolasiveneaa  of  the  t«^\at  «DAA\fii^Vs 
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these  Acts  had  reference  only  to  the  returning 
officer  and  to  the  time  of  the  actual  election,  and 
at  all  events,  except  so  far  as  these  enactments 
made  it  so,  it  was  not  conclasive.  Then  came  the 
Bepresentation  of  the  People  Act,  1867,  and  by 
the  3rd,  4th,  5th,  and  6th  sections  of  that  Act, 
new  franchises  were  created.  In  all  these  sections 
the  words  are  the  same.  The  persons  possessing 
the  respective  Cjualifications  are  enacted  to  be 
respectively  '*  entitled  to  be  registered  as  voters, 
ana  when  registered  to  vote."  This  Act,  it  is 
said,  parsaes  the  same  line  of  legislation ;  it  makes 
the  register  conclasive  on  the  returning  officer  at 
the  time  of  voting,  but  it  goes  no  farther.  This 
was  followed  by  tlie  Ballot  Act  (35  &  36  Yict. 
c.  33),  which  repeals  the  58th  and  66th  sections  of 
the  Reform  Act,  the  98th  section  of  the  Be^- 
tration  Act,  and  the  proviso  to  the  79th  section 
of  the  same  Act,  and  enacts  affirmatively  in  the 
7th  section  as  follows:  '*At  any  election  for  a 
county  or  borough  a  person  shall  not  be  entitled 
to  vote  unless  his  name  is  on  the  register  of 
voters  for  the  time  being  in  force  for  such  county 
or  borough,  and  every  person  whose  name  is  on 
such  register  shall  be  entitled  to  demand  and 
receive  a  ballot  paper  and  to  vote :  Provided, 
that  nothing  in  this  section  shall  entitle  any 
person  to  vote  who  is  prohibited  from  voting 
by  any  statute,  or  by  the  common  law  of 
Parliament,  or  relieve  such  person  from  any  penal- 
ties to  which  he  may  be  liable  for  voting."  It 
contemplates  a  possible  scrutiny,  it  is  said,  by  the 
expression  **  on  a  scrutiny,"  in  the  25th  section, 
and  clearly  the  opening  of  the  register,  by  tde 
expressions  of  the  41st  rule.  The  effect  of  the 
Ballot  Act,  it  was  contended,  was,  by  repealing 
the  98th  section  of  the  Begistration  Act,  and 
the  60th  section  of  the  Beform  Act,  to  remove 
from  the  Statute  Book  the  provisions  which  made 
the  register  conclusive;  and  as  the  79th  section 
applied  only,  when  it  was  first  enacted,  to  the 
procedure  at  elections,  and  affected  only  the 
returning  officer,  so  such  was  its  only  effect  now ; 
and  the  7th  section  of  the  Ballot  Act  is  to  be  read 
in  the  same  manner,  as  applying  only  to  procedure 
at  elections,  and,  by  its  proviso,  practically  leaving 
open  the  inquiry  into  any  voter's  vote  which, 
although  it  may  be  on  the  register,  is  capable  of 
being  impeached  on  any  legal  ground.  The 
argument  is  ingenious,  but,  I  think,  untenable. 
From  the  Beform  Act  to  the  Ballot  Act,  the 
tecdency  of  legislation  has  been  to  make,  with 
certain  exceptions,  the  register  conclusive.  There 
is  nothing  in  the  words  "  at "  or  "  in  "  any  election 
(for  both  prepositions  are  used)  to  limit  the  enact- 
ments to  the  time  of  polling  only ;  and  although 
it  is  true  that  the  58tn  and  60th  sections  of  the 
Beform  Act,  and  the  98th  section  of  the  Begis- 
tration Act  have  been  repealed,  the  enacting  part 
of  the  79th  section  of  the  Begistration  Act  has 
been  carefully  kept  in  force,  which  is  the  more 
remarkable  because  the  provisoes  to  that  section, 
which  insist  on  the  retention  of  certain  incidents 
of  the  qualification  up  to  the  time  of  voting,  are 
expressly  repealed.  No  answer  has  been  given  to 
the  question,  and  probably  no  answer  could  be 
given  to  it,  what  effect  is  to  be  ascribed  to  the 
79th  section  of  the  Begistration  Act,  beyond  and 
other  than  the  7th  section  of  the  Ballot  Act.  if 
both  these  sections  have  to  do  with  procedure  only  P 
The  retention  of  the  earlier  section  would  be  useless 
i/  the  7th  section  of  the  Ballot  Act  makes  the  register 


certainly  conclusive  on  the  returning  officer. 
I  think  the  true  construction  of  these  sectioiis, 
which  alone  remain,  is  to  make  the  register  con- 
clusive not  only  on  the  returning  officer,  but  also 
on  any  tribunal  which  has  to  inquire  into  Sections, 
except  in  the  case  of  persons  ascertained  by  the 
proviso.  These  are  "persons  prohibited  from 
voting  by  any  statute  or  by  the  common  law  of 
Parliament."  I  do  not  think  that  these  wordi 
are  pointed  at  any  of  the  cases  which  my  brother 
Mellor  has  referred  to  us.  The  receipt  of  alma- 
supposing  the  alms  in  this  case  to  be  such  as  to 
disqualify ;  the  receipt  of  parochial  relief;  non* 
residence  within  the  proper  distance  of  the 
borough ;  non -occupation ;  insufficient  qaalifi- 
cation — none  of  these  things  appear  to  satisfy  the 
words  of  this  proviso.  It  does  not  mean  persons 
who  from  failure  in  the  incidents  or  elements  of 
the  franchise,  could  be  successfully  objected  to  on 
the  revision  of  the  register ;  it  means  persons  who 
from  some  inherent  or  for  the  time  irremoveable 
quality  in  themselves  have  not,  either  bj  pro- 
hibition of  statutes,  or  at  common  law,  the  atatiu 
of  Parliamentary  electors.  Such,  for  example, 
are  peers,  whether  of  the  United  Kingdom  or  of 
Scotland  or  Ireland,  women,  persons  holdisff 
certain  offices  or  employments,  the  subjects  a 
statutory  prohibition,  and  persons  conyictcd  d 
crimes  which  disqualify  them  from  yoting.  I  do 
not  say  that  this  list  is  exhaustive.  It  is  enough 
to  give  examples  of  the  cases  in  which  I  think 
the  register  would  be  still  open.  In  all  the  cases 
referred  to  us  by  my  brother  Mellor,  I  think  it  ii 
not  open ;  and  I  answer  the  questions  put  by  him 
in  the  12th  paragraph  of  the  case  by  saying  that 
I  think  none  of  the  votes  there  referred  to  ought 
to  be  struck  out  and  disallowed. 

BLEATING,  J.,  said  : — Having  had  an  opportunity 
of  reading  and  considering  the  judgment  just 
pronounced  by  my  Lord,  it  remains  for  me  only  to 
say  that  I  entirely  concur  in  it. 

Gbove,  J.,  said : — I  also  have  read  and  considered 
my  Lord's  judgment,  and  I  agree  in  the  con- 
clusion he  has  arrived  at,  and  tne  reasons  which 
he  has  given.  Judgment  for  the  respondeiU, 

Agent  for  petitioner,  Soames, 

Agents  for  respondent,  Uogerton  and  Ford, 
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Lee  v.  Faog. 

on  appeal  FBOM  the  arches  court  of  CANTEBBUIT. 

Ecdesiasticdl  procedure — Monition  in  eivU  tuU— 

Allegation  of  interest. 

A  monition  calling  upon  the  churchwardens  of  a 
parish  to  remove  certain  alleged  unlawful  ornor 
ments  in  the  chur<^,  or  to  appear  and  show  comms 
against  such  removal,  must  disclose  on  iis  fan 
such  an  interest  in  the  person  at  whose  insfmut 
it  issued  as  would  have  entitled  him  to  «w(Mf 
and  carry  on  a  civU  suU  commenced  in  the  orcK* 
nary  way  by  citation. 

This  was  an  appeal  from  a  sentence  or  decrw 

of  the  Arches  Court  of  Canterbury. 
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prooeedings  were  originated  in  the  Diocesan 
missaiy  Court  of  Canterbury. 
ie  24th  March  1873,  a  monition  and  citation 
leal  of  that  court  was  issued  by  order  of  the 
f  the  petition  of  John  Benjamin  Lee  (the 
at),  after  the  affidavit  of  the  Bev.  John 
,  Bural  Dean  of  the  Rural  Deanery  in  which 
irch  of  St.  Peter,  Folkestone,  is  situated, 
m  filed  in  the  court,  and  after  it  had  been 
y  appear  to  the  judge  that  the  represen- 
of  figures  in  the  amdayit  mentioned,  had 
aoed  in  the  Church  of  St.  Peter,  Folkestone, 
b  any  faculty  having  been  granted  for  that 

9. 

monition  and  citation  mouished  and  cited 
tverend  Charles  Joseph  Bidsdale,  Clerk, 
)ent  of  the  parish  or  district  and  church  of 
er,  Folkestone,  in  the  county  of  Kent,  and 
and  jurisdiction  of  Canterbury,  and  John 
nd  Edward  Mummery,  the  churchwardens 
said  parish  or  district  (the  said  church- 
.8  being  the  respondents  in  this  appeal),  to 
I,  or  cause  to  be  removed,  certain  representa- 
'fibres  in  coloured  relief,  of  plastic  material, 
mtmg  scenes  of  our  Lord's  Passion,  attached 
iralls  of  the  said  church  of  St.  Peter,  Folkes- 
nd  commonly  called  Stations  of  the  Cross 
ssion,  or  to  appear  and  show  cause  why  the 
iould  not  be  removed,  on  the  ground  that 
I  stations  had  been  placed  in  the  said  church 
bany  faculty  having  been  granted  for  placing 
16  there. 

monition  was  served  on  the  incumbent  and 
wardens  on  the  25th  March  1873,  and  on 
it  March  an  appearance  was  entered  by 
'8  on  their  behali. 

lie  26th  May  1873,  counsel  appeared  in  court 
ilf  of  the  churchwardens  only,  and  prayed 
ge  to  dismiss  them  from  the  suit  with  costs, 
ground  that  John  Beniamiu  Lee  did  not 
Q  the  face  of  the  monition  any  interest  in 
bter  complained  of,  either  of  a  public  or  a 
character. 

he  9th  June  1873,  the  judge  (Dr.  Tristram), 
rlocutory  decree,  rejected  the  prayer  of  the 
wardens.  From  this  decree  an  appeal  was 
3  the  Arches  Court  of  Canterbury  on  behalf 
"churchwardens 

be  14th  Nov.  1873,  the  Official  Principal  of 
ches  Court  of  Canterbury,  reversed  the 
of  the  court  below,  and  pronounced  for  the 
and  dismissed  the  churchwardens  from  the 
bh  costs  (L.  Bep.  4  A  &  E.  135). 
present  appeal  was  from  this  decree. 

Jeane,  Q.C,  and  H.  Cowie  appeared  for  the 
nt,  and  argued  that  the  suit  was  not  such  as 
ire  the  party  at  whose  instance  it  was  com- 
I  to  have  any  special  or  private  interest  in 
ject  matter  thereof,  or  auy  interest  other 
aat  of  maintaining  public  order,  and  of 
ag  obedience  to  ecclesiastical  law ;  and  that 
lot  necessary  that  he  should  have  sustained 
il  injury  in  respect  of  the  subject  matter  of 
^  or  that  he  should  have  the  status  of  a 
>ner  of  St.  Peters,  Folkestone. 
Siephene,  Q.C.  and  W,  G.  jP.  Fhillvmore, 

dition  to  the  cases  referred  to  in  the  judg- 

le  following  authorities  were  cited 

MT  V.  Jtfisyers,  1  Hagcr.  Const.  414 ; 

T.  Bii^  of  Chieheiter,  2  E.  &  E.  209 ;  29  L.  J. 

.Q.B. 

o.  Cas. — YoL.  IX, 


Their  Lordships'  judgment  was  delivered  by  Sir 
B.  Collier. — Li  this  case  an  application  was  made 
to  the  Commissaiy  General  of  the  Diocese  of 
Canterbury  for  a  monition  to  be  issued  to  the  Bev. 
Charles  Joseph  Bidsdale,  the  incumbent  of  St. 
Peter's,  Folkestone,  and  the  churchwardens, 
ordering  them  to  remove  certain  ornameuts  called 
Stations  from  their  church,  unless  they  could  show 
cause  whj  such  ornaments  should  not  be  removed. 
The  application  for  this  monition  appears  to  have 
been  made  by  a  gentleman  described  as  Mr.  John 
Benjamin  Lee,  of  No.  2,  Broad  Sanctuary,  in  the 
city  of  Westminster,  and  their  Lordships  cannot 
take  cognizance  of  any  other  description  of  that 
gentleman.  Mr.  Lee  does  not  jstate  that  he  has 
any  interest  in  the  suit.  The  rector  did  not 
appear,  but  the  churchwardens,  upon  the  day 
appointed  by  the  Commissary  Greneral  for  holding 
a  court  to  make  an  order  in  the  matter,  insisted 
that  the  suit  should  be  dismissed,  on  the  ground 
that  the  monition  did  not  show  that  Mr.  Lee,  the 
promovent  of  the  suit,  had  any  such  interest  as 
would  entitle  him  to  maintain  it.  The  learned 
Commissary  General  overruled  this  objection, 
whereupon  an  appeal  was  preferred  to  the  Court 
of  Arches.  The  Judge  of  the  Court  of  Arches 
reversed  the  judgment  of  the  Commissary  General, 
and  directed  that  the  suit  should  be  dismissed 
as  against  the  churchwardens,  with  costs.  The 
first  question  which  arises  in  the  case  is — 
whether  it  is  in  point  of  law  necessarv  that  the 
promovent  of  a  suit  of  this  description  should  have 
an  interest  in  the  subject  of  it  P  On  this  question 
the  learned  Judge  of  the  Court  of  Arches  observes : 
**  In  the  ecclesiastical  court  there  are  two  kinds  of 
suits,  civil  and  criminal.  The  criminal  suit,  which 
is  the  promotion  of  the  office  of  the  judge,  that  is, 
of  the  ordinary,  is  open  to  anv  person  whom 
the  ordinary,  may  think  fit  to  allow  to  promote 
his  office  by  the  institution  of  a  criminal  suit; 
such  a  suit  is  '  ad  puhlieam  vvndwtam,'  and  in  some 
sense  concerns  every  member  of  the  church.  The 
civil  suit  is  not  open  to  everyone,  even  with  the 
consent  of  the  ordinary,  but  only  to  those  who 
have  a  personal  interest  in  it ; "  and  the  learned 
judge  proceeds  to  rule  that  this  suit  comes  within 
the  latter  description.  Their  Lordships  are  of 
opinion  that  the  learned  judge  was  right.  It 
has  been  contended,  indeed,  at  the  bar  that  there 
is  in  the  ecclesiastical  courts  a  certain  third 
class  of  suits,  not  very  accurately  defined,  but 
designated  generally  as  a  tertium  genus^  partaking 
partly  of  the  character  of  civil  suits  and  partly  of 
the  character  of  criminal  suits,  and  that  this  suit 
is  one  of  that  Urtvum  genus,  but  no  sufficient 
authority  and  no  sufficient  argument  founded  upon 
principle  has  been  adduced  to  induce  their  Lord- 
ships to  affirm  the  existence  of  this  class  of  suits, 
or,  if  it  exists,  that  the  present  suit  belongs  to  it. 
Their  Lordships  find  the  law  on  this  subject 
laid  down  by  Lord  Stowell  in  a  cane  which  has 
been  quoted,  the  Duke  of  Portland  v.  Bingham 
(1  Hagg.  Cons.  157),  in  which  he  lays  down  the 
distinction  between  criminal  and  civil  ecclesiastical 
suits,  without  alluding  to  any  supposed  third  class 
of  suits,  in  these  terms  n—"  There  are  other  inter- 
ests in  which  ever^  man  partakes,  such  as  that  of 
maintaining  public  order,  &o.  These  are  clear, 
direct,  and  universal,  and  will  entitle  anyone  to 
institute  proceedings  to  preserve  that  order.  But 
such  prooeedings  must  be  ad  puhlieam  vindki<kv\ 
and  by  orimiiuii  artide^  «x!tu\i\\A^  \xl  ^xx.^  V2(t\sv^ 
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which  is  the  nsnal  way  of  trying  snch  matters  as 
the  present,  and  the  most  convenient.  In  that 
case  the  question  would  be  reduced  to  one  point 
only — the  right  of  the  party  who  is  the  object  of 
such  proceedings,  whereas  in  civil  suits  a  previous 
question  may  arise  of  equal  difficulty  on  tne  right 
and  title  of  the  person  instituting  the  suit.  This, 
then,  is  an  important  distinction."  Their  Lord- 
ships, therefore,  have  come  to  the  conclusion  that 
it  is  necessary  in  point  of  law  to  enable  Mr.  Lee  to 
maintain  this  suit  that  he  should  have  some  interest 
in  it.  This  being  so,  the  questions  which  remain 
are  purely  questions  of  pleading  and  practice  in 
the  ecclesiastical  courts.  The  first  pleaaing  ques- 
tion which  arises  is  whether  it  is  necessary  that 
,the  monition  should  show  the  interest  of  Mr.  Lee 
upon  the  face  of  it;  and,  secondly,  whether,  if 
tne  defendants  are  entitled  to  object  to  his  want 
of  interest,    they   have    objected    to  it   at    the 

E roper  time  and  in  the  proper  manner?  It 
as  been  said  that  citations  in  suits  of  this 
kind  have  usually  not  set  out  the  interest  of  the 
promovent  of  the  suit.  Some  cases  have  been  cited 
upon  the  subject,  and  reference  has  been  made  to 
Cfonset's  Book  of  Practice,  in  which,  although  (as 
far  as  their  Lordships  understand)  no  precedent  is 
actually  set  out  of  a  form  of  citation  or  a  form  of 
monition,  still  the  requisites  of  a  citation  are  de- 
scribed. Those  requisites  are  first,  the  name  of  the 
judge,  his  commission,  and  style;  secondlv,  the 
name  of  the  party  cited;  thirdly,  the  day  ana  place 
where  he  must  appear;  fourthly,  the  cause  for 
which  the  suit  is  commenced ;  fifthly,  the  name 
and  address  of  the  party  at  whose  mstance  the 
citation  is  obtained ;  and  sixthly,  the  residence  of 
the  defendant ;  and  it  is  argued  that  this  enumer- 
ation excludes  the  notion  that  the  interest  of  the 
promovent  of  the  suit  should  appear  in  the 
citation.  It  appears  however  to  their  Lord- 
ships that  that  part  of  the  citation  which  shows 
"the  cause  for  which  the  suit  is  commenced," 
would  probably  be  defective  unless  it  showed 
the  interest  which  the  promovent  had  in  it. 
Some  cases  were  then  referred  to  in  which  it  has 
been  contended  that  no  interest  was  set  out  in  the 
citation,  but  those  cases  do  not  appear  to  their 
Lordships  to  bear  out  that  contention.  In  the 
Dtike  of  Portland  v.  Bingham,  it  is  said,  **  This  is 
a  case  arising  upon  a  decree  taken  out  by  the  Duke 
ofPortland,  as  lay  rector,  impropriator,  and  parson 
of  the  rectory  and  parish  of  St.  Marylebone, 
against  Dr.  Bingham,  citing  him  to  appear  and 
bring  in  a  licence  granted  by  the  Bishop  of  London 
authorising  him  to  perform  the  office  of  joint 
Sunday  preacher  in  a  chapel  in  Quebec  Street  in 
the  said  parish."  It  seems  from  his  citation  that 
the  Duke  of  Portland  did  allege  an  interest,  and 
the  question  subsequently  raised  by  an  act  on 
petition,  was  whether  the  interest  he  had  set  out 
was  or  was  not  sufficient.  Then  again  in  Line  v. 
Harris  (1  Lee,  146),  it  would  appear,  from  the  short 
report  of  the  citation  that  it  did  show  some  interest 
on  the  part  of  the  promovent.  "  Mr.  Harris,  the 
vicar  of  St.  Stephen's,  took  out  a  citation  to  call 
Line  to  answer  in  a  cause  of  invading  and  en- 
croaching on  Harris's  office  by  officiating  in  this 
chapel  without  his  leave."  Possibly  if  the  citation 
had  been  set  oat  in  fall,  the  nature  of  his  interest 
would  have  more  clearly  appeared.  Again,  in  the 
case  of  Hopper  v.  Ikwis  (1  Lee,  640),  some  interest 
was  stated  on  behalf  of  the  charchwardens.  Be 
this  as  it  nu^,  it  ia  to  be  oheerved  that  m  citation 


only  oalls  upon  the  defendant  to  appear,  and  then 
the  proceedings  take  the  ordinary  ooorse  of  libel 
and  allegation,  and  so  on.     Tnis   salt  is  oom- 
menced  not  merely  by  citation  but  by  monition 
also.    The  defendant  is  not  only  called  apon  to 
appear,  but  to  do  a  certain  act.  or  to  show  caose 
why  it  should  not  be  done.    A  monition  is  by  no 
means  a  process  of  the  court  to  be  issued  like  a 
citation  as  a  matter  of  course,  bat  is  granted  on 
application  in  the  exercise  of  judicial  discretion, 
and  in  the  absence  of  cause  shown  becomes  an 
imperative  order.    If  therefore  it  were  dear  that  a 
mere  citation  need  not  show  an  interest,  it  woald 
by  no  means  follow  that  a  monition  need  not.    As 
far  as  their  Lordships  are  able  to  collect,  this  mode 
of  proceeding,  although  it  may  not  be  altogether 
novel,  has  been  more  frequently  adopted  reoently, 
than  in  former  times.    According  to  the  stateoient 
of  the  Dean  of  the  Arches,  which  nndoabtedly  is 
correct,  no  precedent  is  to  be  found  of  any  monition 
not  showing  an  interest  in  a  civil  suit  of  this  kind. 
One  precedent  only  has  been  brought  before  their 
Lordships  of  such  a  monition,  but  that  is  of  a  very 
important  character.    It  is  the  well-known  case  of 
Beal  V.  LiddeU  (Moore's  Special  Report  1857),  in 
which  the  suit  was  commenced  in  preniseiy  the 
same  manner  as  this,  and  in  which  the  interest  of 
the  promovent  of  the  suit  is  set  out  most  carefully 
in  the  monition.    It  may  be  at  least  inferred  that 
their  Lordships,  who  heard  that  case  (the  com- 
mittee comprising  very  eminent  names),  were  of 
opinion  that  this  was  proper  and  necessaiy,  for 
Mr.  Beal  appeared  before  the  Privy  Ck>ancil  desir- 
ing the  execution  of  the  monition,  whereapon 
counsel  for  the  defendant  made  an  objection  which 
was  afterwards  withdrawn,  that  Mr.  Beal  had  no 
interest  to  continue  the  suit,  although  he  had  law- 
fully begun  it,  whereupon  (according  to  the  1*00011 
of  Mr.   Moore)  the  committee    observe: — "The 
counsel  for  the  respondents  took  an  objection, 
which  they  did  not  press,  to  Beal  being  h^und,  ss 
he  had  ceased  to  be  a  parishioner  or  inhabitant 
within  the  district  of  St.  Barnabas,  and  therefore 
had  no  locus  standi  in  an  ecclesiastical  court.  Their 
Lordships  intimated  their  opinion  that  the  ob-  . 
jection  in  general  law  and  practice  was  correct,  and 
that  it  was  only  in  the  particular  circumstances  of 
the  case,  and  having  regard  to  the  waiver  of  the 
objection  by  the  incumbent  and  churchwardens, 
that  Beal  would  be  allowed  to  proceed,  but  that  the 
permission  granted  him  wa^  not  to  be  considered 
a  precedent.'*     Their  Lordships  seem  to    have 
entertained  some  doubt    as  to    whether    Beal'i 
interest  must  not  have  been  a  continuing  interest 
to  enable  him  to  enforce  execution  in  the  suit,  bat 
none  that  it  was  proper  and  necessary  that  his 
interest  in  the  first  instance  should  have  beoi 


stated  in  the  proceeding  by  which  the  suit 
commenced.  That  being  so,  their  Lordships  are 
clearly  of  opinion  that  it  was  necessary  that  Mr. 
Lee's  interest  should  appear  upon  the  monition. 
Then  comes  the  question,  if  the  defendants  had 
a  right  to  object  to  his  interest  not  appearinj^ 
when  and  how  they  should  have  objected  r  It  if 
stated,  indeed,  by  the  learned  Judge  of  the  Con- 
missary  Court  that  in  his  opinion  the  only  oonve- 
nient  and  correct  mode  of  raising  an  objectioii  to  1 
Mr.  Lee's  interest  is,  either  appearing  .under 
protest  and  calling  upon  him  to  propoond  bis 
interest,  or  by  raising  it  on  the  admission  of  the 
libel  or  by  Che  subsequent  pleadings.  Hie  kunad 
Judge  of  the  Court  of  Arches  speaks  of  tluM 
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ooanes  which  were  open  to  the  defendimts.  He 
says,  "  The  party  so  cited  misht  have  taken  one  of 
three  conrses,  he  might  nave  appeared  and 
demanded  a  more  formal  proceeding  by  way  of 
libel,  or  by  the  less  formal  way  of  act  on  petition, 
but  he  might  also  have  made  his  defence  by 
appearing  in  obedience  to  the  monition  and  showing 
canse  against  it  to  the  court."  The  learned  Com- 
missary gave  notice  that  he  would  hold  a  court  for 
the  purpose  of  cause  beins  shown  against  the 
momtion,  and  he  states  tibat  he  held  this  court  with 
a  yiew  of  making  an  order  in  the  matter.  Under 
these  circumstances,  the  defendants  being  called 
upon,  as  they  properly  would  be,  to  show  cause,  in 
their  Lordships'  opinion  it  was  competent  for  them 
to  show  as  cause  that  which  was  fatal  to  the  suit, 
namely,  that  the  plaintiff  had  no  interest  in 
instituting  it.  Their  Lordships  are  therefore  of 
opinion  that  the  judgment  of  the  Court  of  Arches 
was  right,  and  they  will  humbly  advise  Her  Majesty 
to  afifirm  that  judgment,  and  to  dismiss  this  appeal, 
with  costs. 

Proctors  for  the  appellant,  Moore  and  Currey, 
Proctors  for  the  respondents.  Brooks,  Tanner, 
and  Jenkina, 


V.C.  KALIVS'  COXTBT. 

B«porttd  hj  F.  Gould  sod  Juiss  £.  Hobvb,  Bsqn., 

Barriflten-at-Law. 


Friday,  June  19, 1874. 

Be  Clebgt  Obphan  Oobpobation. 

Charity — Investment  of  funds — Change  of  invest' 
tnerUs — Cash  under  control  of  court — 23  §r  24  Vict, 
c  38,  sect,  11 — Metropolitan  Consolidated  Stock— 
34  ^  35  Viet.  e.  47,  sect  13. 
The  treasurer  of  a  charity  was  hound  by  the  Act  m- 
eorj>oraiing  the  charity  to  invest  all  the  moneys, 
given  to  the  cha/rity  in  the  public  funds  and  he 
accordingly  invested  the  money  in  the  Three  per 
Cents,  and  New  Three  per  Cents, 
Held  thai  he  might  sell  out  these  stocks  ^or  the  pur- 
pose of  rc'investing  in  any  of  the  securities  in  whi6h 
cash  under  the  control  of  the  court  might  he  in' 
vested  or  (under  34  db  35  Vict,  e,  47,  sect,  13)  in 
Metropolitan  Consolidated  Stock, 
Pbtition.     This  was  a  petition  by  the    above- 
named  charitable  corporation  praying  the  advice 
of  the  court  as  to  their  power  oi  investment  of  the 
funds  applicable  to  the  Purposes  of  the  charity. 

The  Clergy  Orphan  Corporation  was  estabhshed 
by  49  G^.  3,  c.  zviii,  the  objects  of  the  society 
being  the  clothing  maintaining  and  educating  poor 
orphans  of  olergvmen  of  the  established  church  in 
England  until  of  age  to  be  put  apprentice  and  the 
corporation  was  thereby  empowered  to  hold  all 
soma  of  money  given  and  bequeathed  to  it  for  the 
purposes  in  the  Act  mentioned,  and  might  pur- 
chase and  hold  lands. 

By  the  fourth  section  of  the  Act  it  was  enacted 
that  it  should  be  lawful  for  the  treasurer  for  the 
time  being  of  the  corporation,  and  he  was  thereby 
required  with  the  consent  of  the  committee  to  lay 
oat  and  invest  all  sums  of  money  which  had  been 
or  should  be  given  or  bequeathed  for  the  purposes 
of  the  charity  (other  than  such  as  should  be 
reonted  for  immediate  expenditure)  in  any  of  the 
pODlio  funds.  And  by  the  fifth  section  it  was 
eiHMSted  that  the  dividends,  and  interest  which 
should  firam  time  to  time  arise  from  fhnds  and 
secoritieB  belonging  to  the  corporation  should  from 


time  to  time  be  applied  for  the  purposes  in  the  Act 
mentioned.  The  moneys  which  had  from  time  to 
time  been  given,  devised,  or  bequeathed  for  the 
charitable  uses  in  the  Act  mentioned,  and  which 
were  not  required  for  immediate  expenditure  were 
from  time  to  time  invested  in  the  Tnree  per  Cents, 
and  New  Three  per  Cents.,  and  at  the  time  of 
presenting  this  petition  amounted  to  upwards 
of  125,0002.  The  corporation  were  desirous  of 
selling  out  the  sums  of  stock  and  of  re-investing 
the  proceeds  in  some  or  one  of  the  stocks,  funds, 
or  securities  in  which  by  the  general  order  of  the 
1st  Feb.  1861,  cash  under  the  control  of  the  court 
might  be  invested  or  (under  the  provisions  of  the 
Act  of  34  &  35  Vict.  c.  47,  sect.  13)  in  Metropolitan 
Consolidated  Stock  (a) 

The  petition  therefore  prayed  the  advice  of  the 
court :  Whether  your  petitioners  may  sell  out  the 
several  sums  of  bank  annuities  now  standing  in  their 
names  or  such  parts  thereof  as  they  may  think  expe- 
dient, and  may  re-invest  the  proceeds  of  such  sales 
with  the  consent  and  approbation  of  the  com- 
mittee, in  or  upon  the  stocks,  funds,  or  securities, 
in  or  apon  wnich  by  the  general  order  of  this 
honourable  court  of  the  1st  Feb.  1861,  cash  under 
the  control  of  this  honourable  court  may  be  invested 
or  in  Metropolitan  Consolidated  Stock. 

Coeens'Hardy,  for  the  petitioners.  We  come 
within  sect.  11  of  the  Act  of  23  &  24  Vict.  c.  38. 
The  treasurer  is  bound  to  invest  the  money 
received  by  him,  and  is  not  merely  empowered. 
Be  Warde  (2  Joh.  &  Hem.  191)  does  not  apply. 

The  Vice-chancellor. — I  cannot  understand  the 
decision  in  Be  Warde.  I  think  that  the  treasurer 
being  a  trustee  his  powers  are  extended  by  23  &  24 
Vict.  c.  38,  sect.  11,  and  I  answer  the  question  in 
the  affirmative. 

Solicitors,  Chappie  and  Welch. 


COXTBT  OF  QXTEEN'S  BEITCH. 

Reported  by  J.  Shobtt  and  M.  W.  MgKxllax,  Eaqri., 

Barristert-at-Law. 


Wednesday,  April  29, 1874. 

Beg.  V,  GuABDiANs  of  Stepnet  Union. 

Criminal  lunatic — Maintenance — Power  of  jststices 
to  adjudge  settlement  of  lunatic — Order  made  by 
justices — ** Debt,  claim,  or  demand** — 9  Geo,  4, 
c.  40,  «.  54;  3  ij-  4  Vict.  c.  54,  s.  7  ;  22  ^23  Vicf. 

C.  4i/,  S.  1 . 

Where  a  person  charged  with  felony  has  been 
acquitted  on  the  ground  of  insanity,  and  is  dc' 
tained  dwring  pleasure,  two  justices  of  the  county 
where  the  lunatic  is  detained  may  inquire  into 
and  adjudge  the  settlemsnt  of  the  lunatic,  and 
may  maJce  an  order  upen  the  overseers  or  guard' 
ians  of  the  parish  where  the  lunatic  is  adjudged 
to  be  legally  settled  to  pay  such  weekly  sum  for 
the  maintenance  of  the  luncUic  as  two  justices 
shall  from  time  to  time  direct. 

The  service  of  such  an  order  upon  the  guardians 
need  not  bs  accompanied  by  a  statement  of  the 
grounds  of  chargeabiUy  and  particulars  of  settle- 
ment. 

(a)  Section  13  is  as  follows.  '*  A  tmitee,  exeoator,  or 
other  person  empowered  to  invest  mone^  in  pnblic  etooks, 
or  funds,  or  other  government  lecanties  may,  nnlees 
expressly  forbidden  by  the  will  or  other  instmment  under 
which  he  acta,  whether  prior  to  this  date  or  not,  invest 
the  same  in  oonsolidatod  lUMk.** 
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Beg.  V,  Guardians  of  Stepnet  Union. 


[Q.^. 


Proceedings  to  enforce  the  payment  of  each  euch 
weekly  sum  must  he  commenced  within  the  tims 
limited,  by  sect.  1  of  22  ^  23  Vict.  e.  49. 
This  was  a  writ  of  m,andamus  to  the  gnardians  of 
Stepney  Union  to  pay  for  the  maintenance  of 
Adelaide  Freedman,  a  criminal  lunatic  in  Broad- 
moor Asylum,  the  said  Freedman  having  a  settle- 
ment in  the  Stepney  Union. 

The  writ  of  mandamus  recited  that  Adelaide 
Freedman  was  on  24th  Nov.  1869,  at  the  Old  Bailey, 
found  insane  by  a  jury,  and  the  court  ordered  her 
to  be  confined  during  Her  Majesty's  pleasure; 
that  two  justices  of  the  City  of  London  inquired 
into  her  settlement  and  pecuniary  circumstances, 
and  on  21st  Dec.  1869,  adjudged  her  to  be  settled 
in  the  parish  of  St.  Paul,  Shadwell,  within  the 
Stepney  Union,  and  the  pauper  having  been  sent 
to  Broadmoor  Asylum,  tney  ordered  the  Stepney 
Union  to  pay  to  the  superintendent  of  that  asylum 
the  sum  of  149.  weekly,  the  same  being  a  reason- 
able charge ;  that  the  lunatic  was  removed  to  the 
asylum  on  7th  Jan.  1870 ;  that  the  union  had  not 
paid  the  said  sum,  and  there  was  due  442.  ISs, 
This  sum  the  writ  ordered  the  union  to  pay. 

The  return  alleged,  first,  that  A.  Freedman  was 
not  found  insane  as  alleged ;  secondly,  that  neither 
of  the  said  justices  had  any  jurisdiction  to  make 
■uch  order;  thirdly,  that  before  making  the  order 
the  union  received  no  notice,  and  were  not  aware 
of  the  said  inquiry.  The  return  proceeded  as 
follows : — 

4.  And  we  the  guardians  of  the  poor  aforesaid, 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lady  the  Queen  that  the  said  supposed 
order  of  justices,  mentioned  and  referred  to  in  the 
said  writ,  was  and  is  made  by  the  said  two  justices, 
mentioned  and  referred  to  in  the  said  writ,  to  the 
effect  and  in  the  words  following,  that  is  to  say, 
"  To  the  guardians  of  the  poor  of  the  Stepney 
Union,  in  the  county  of  Middlesex,  in  which  the. 
parish  of  St.  Paul,  Shadwell,  is  comprised,  and  to 
the  overseers  of  the  poor  of  the  said  parish,  and  to 
each  of  them.  London,  to  wit, — ^1/Vhereas  one 
Adelaide  Freedman  was  on  the  22nd  Nov.,  in  the 
year  of  our  Lord  1869,  at  the  general  session  of 
oyer  and  terminer  of  our  Lady  the  Queen  held  for 
the  jurisdiction  of  the  Central  Criminal  Court,  at 
Justice  Hall,  in  the  Old  Bfdley,  in  the  suburbs  of 
the  City  of  London,  indicted  for  murder,  and  at 
the  same  session  of  oyer  and  terminer  held  at 
aforesaid  on  the  24th  da^  of  the  said  month  of 
November,  the  said  Adelaide  Freedman  was  found 
to  be  insane  by  a  jury  lawfully  empanelled,  where- 
upon the  court  oraered  the  said  Adelaide  Freed- 
man to  be  confined  during  her  Majesty's  pleasure. 
Now  we,  Samuel  Wilson,  Esq.,  and  Sir  William 
Anderson  Bose,  Ejiight,  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  City  of  Lon- 
don and  the  lioerties  thereof,  in  which  the  said 
Adelaide  Freedman  was  so  tried  and  found  insane  as 
aforesaid  (no  one  of  her  Majesty's  principal  Secre- 
taries of  State  having  otherwise  directea),  having 
now  received  evidence  on  oath  touching  the  said 
several  premises,  do  adjudge  the  same  to  be  true. 
And  we  the  said  Samuel  Wilson,  Esq.,  and  Sir 
William  Anderson  Bose,  Eiiight,  such  justices  as 
aforesaid  of,  in,  and  for  the  said  City  of  London 
and  the  libeorties  thereof,  do  now  inquire  into  and 
ascertain  by  the  best  evidence  and  informa- 
tion   which    can   be    obtained    under   the 


cir- 


camat&DoeB    of     the    personal    legal    disability 
ixf  the  said  Adelaide  fVeedman,  into  the  place 


of  the  last  legal   settlement  and  the  pecaniaiy 
circumstances   of   the   said   Adelaide  Freedman, 
and  it  now   appearing    to   us  the  said  justices 
that  the  said  Adelaide   Freedman    is    not   pos- 
sessed of  sufficient  property  which  can  be  ap- 
plied to  her  maintenance,  and  having  now  re- 
ceived evidence  on  oath  touching  the  place  of  the 
last  legal  settlement  of  the  said  Adelaide  Fcoed- 
nuui,  do  by  this  our  order,  under  our  hands  and 
seals,  adjudge  that  the  said  Adelaide  Freedman  is 
lawfully  settled  in  the  parish  of  St.  Paul,  Shad- 
well, in  the  county  of  Middlesex;  and  whereas 
the  said  Adelaide  Freedman  is  now  confined  in 
her   Majesty's  gaol  of  Newgate;    and  whereas, 
upon  the  making  of  this  order,  a  warrant  will  be 
issued  by  one  of  her  Majesty's  principal  Secre- 
taries of  State  for  the  removal  of  tne  said  Adelaide 
Freedman  from  the  said  gaol  of  Newgate  to  the 
criminal    lunatic    asylum    at  Broadmoor  in  the 
county  of  Berks :  Now  we  do  hereby  order  you, 
the  guardians  of  the  poor  of  the  Stepney  Union, 
in  which  the  said  parish  of  St.  Paul,  Shadwell,  is 
comprised,  from  and  immediately  after  the  re- 
moval of  the  said  Adelaide  Freedman  from  the 
said  gaol  of  Newgate  to  the  Broadmoor  Criminal 
Lunatic  Asylum  aforesaid,  to  pay  on  behalf  of  the 
said  parish  to  the  superintendent  for  the  time 
being  of  the  said  crimmal  lunatic  asylum,  weekly 
and  every  week,  the  sum  of  148.,  the  same  having 
been  proved  before  us  to  be  a  reasonable  char^ 
in  that  behalf  for  the  maintenance  of  the  said 
Adelaide  Freedman  in  the  said  lunatic  asylam 
during  her  confinement  therein,  under  and  by 
virtue  of  the  warrant  so  to  be  issued  by  one  of 
her  Majesty's  principal   Secretaries  of  State  as 
aforesaid,  or  until  it  shall  be  otherwise  ordered 
according  to  law.    Given  under  our  hands  and 
seals  at  the  Guildhall  justice  room  in  the  sud 
city,  this  21st  Dec.,  in  the  year  of  our  Lord  1869. 
Samuel  Wilson  (l.8.)  Wm.  A.  Bosb  (l.s.)."  Which 
said  supposed  order  was  and  is  illegal  and  bad  on 
the  face  thereof  by  reason  that  it  does  not  show 
that  Adelaide  Freedman  therein  mentioned,  was 
at  the  time  of  the  making  of  the  said  supposed 
order,  kept  in  custody  or  imprisoned  within  the 
jurisdiction  of  the  said  justices  who  made  the 
said  supposed  order,  and  by  reason  that  the  said 
supposed  order  does  not  show  that  it  was  made 
upon  or  in  respect  of  any  complaint  or  informa- 
tion made  to  or  before  the  said  justices  who  made 
the  said  supposed  order,  and  by  reason  that  the 
said  supposed  order  does  not  snow  that  we,  the 
said  guardians  of  the  poor,  had  any  snnimons  or 
notice  to  appear  or  attend  before,  or  did  in  aaj 
wa^  appear  oefore  the  said  justices  on  their  in- 
quiry mentioned  and  referred  to  in  the  said  sap- 
posed  order  into  the  place  of  the  legal  settlement 
and    the    pecuniary    circumstances    of   the  said 
Adelaide  Freedman. 

5,  And  we,  the  guardians  of  the  poor  aforesaid, 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lad^  the  Queen,  that  the  said  supposed 
order  of  justices  mentioned  and  referred  to  in 
the  said  writ  was  not  duly  served  upon  the  svd 
guardians  of  the  Stepney  Union  as  luleged  in  the 
same  writ. 

6.  And  we  the  guardians  of  the  poor  afowsaki 
do  further  humbly  certify  and  retom  to  oar  mid 
sovereign  lady  the  Queen,  that  although  this  Mad 
supposed  order  mentioned  and  referred  to  in  the 
said  list,  was  in  fact  made  on  the  2l8t  Deo.  VW, 
the  said  supposed  order  has  never  baen  aerrad 
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upon  OS  the  guardians  of  the  poor  aforesaid  by  the 
delivery  of  a  copy  or  counterpart  of  such  supposed 
order,  accompanied  by  a  statement  in  writing 
Betting  forth  the  grounds  of  such  su)  posed  order, 
indudrng  the  particulars  of  the  settlement  or 
settlements  relied  upon  in  support  thereof,  and 
that  by  reason  of  the  said  supposed  order  never 
having  been  served  as  last  mentioned,  we  the 
said  guardians  of  the  poor  aforesaid  have  hitherto 
been  prevented  from  appealing  against  the  said 
Bunposed  order,  and  having  the  said  supposed 
oraer  quashed  by  the  quarter  sessions  of  the  peace 
holden  in  and  for  the  Uity  of  London. 

7.  And  we  the  guardians  of  the  poor  aforesaid, 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lady  the  Queen  that  as  to  252.  48.  part  of 
the  sum  of  44Z.  18«.  mentioned  and  referred  to  in 
the  said  writ,  the  same  consists  of  thirty-six  sums 
of  14s.  each,  supposed  to  have  been  ordered  to  be 
paid  by  and  to  have  become  due  from  us  the 
guardians  of  the  poor  aforesaid  at  intervals  of  a 
week  from  the  14tn  Jan.  1870,  until  the  23rd  Sept. 
1870 ;  that  if  the  said  thirty-six  sums  of  148.  each 
ever  were  ordered  to  bo  paid  by  and  became  due 
from  us  the  guardians  of  the  poor  aforesaid,  the 
same  were  debts,  claims,  or  demands,  and  their 
total  the  sum  of  252.  48.,  was  a  debt,  claim,  or 
demand  lawfully  incurred  by  and  becoming  due 
from  us  the  guardians  of  the  poor  aforesaid  as  the 
guardians  of  an  union,  namely,  the  said  Stepney 
Union,  in  the  county  of  Middlesex,  after  the  passing 
of  the  Act  made  in  the  session  of  Parliament 
holden  in  the  22nd  and  23rd  year  of  the  reign  of 
our  sovereign  lad^  the  Queen,  to  nrovide  for  the 
payment  of  debts  mcurred  by  boaras  of  guardians 
in  unions  and  parishes,  and  boards  of  manage- 
ment in  school  districts,  and  were  so  incurred,  and 
BO  became  due  before  the  29th  Sept.  1870 ;  that 
the  half-year's  accounts  for  the  said  Stepney  Union 
ought  to  have  been  and  were  closed,  according  to 
the  order  of  the  Poor  Law  Board,  up  to  the  25th 
"March  1870,  the  said  29th  Sept.  1870,  and  the 
2oth  March  1871,  respectively ;  that  no  proceedings 
for  the  recovery  of  tne  said  thirty-six  sums  of  148. 
each  or  wiy  of  them,  or  for  the  recovery  of  their 
total  the  said  sum  of  25Z.  48.,  or  for  the  recovery 
of  any  part  of  any  such  sums,  were  commenced 
within  the  baid  half-year  ending  the  said  29th  Sept. 
1870,  or  within  three  months  after  the  expiration 
of  such  half-year,  nor  has  the  Poor  Law  Boaid 
Rranted  anj  extension  of  time  for  the  payment  of 
the  said  thu'ty-six  sums  of  148.  each  or  any  of  them, 
or  for  the  payment  of  their  total  the  said  sum  of 
252.  48,,  or  for  the  payment  of  any  part  of  any  such 
sums,  nor  was  the  said  writ  issuea  nor  any  appli- 
cation for  the  same  made  within  the  time  so  limited 
by  the  said  statute  as  aforesaid. 

8.  And  we  the  said  guardians  of  the  poor  hum- 
bly submit  that  for  the  reasons  and  causes  afore- 
said, we  ought  not  to  and  cannot  pay  to  the 
superintendent  for  the  time  being  of  the  criminal 
lunatic  asylum  at  Broadmoor  mentioned  and  re- 
ferred to  m  the  said  writ,  the  sum  of  441.  18«.  Od. 
mentioned  and  referred  to  in  the  said  writ,  under  and 
in  pursuance  of  the  said  supposed  order  mentioned 
and  referred  to  in  the  saia  writ,  for  the  main- 
tenance of  the  said  Adelaide  Freedman  in  the  said 
criminal  lunatic  asylum. 

To  this  return  the  prosecutor  pleaded  that  the 
said  A.  Freedman  was  found  to  be  insane  as  stated 
in  the  writ  of  m<mdamu8 ;  that  the  order  of  justices 
in  the  words  and  figures  set  forth  in  the  fourth 


paragraph  of  the  return,  and  was  in  full  force  and 
validity ;  that  the  justices  had  jurisdiction ;  that 
the  guardians  were  duly  summoned  and  had  due 
notice  to  appear  before  the  justices  on  the  said 
inquiry ;  that  the  said  order  was  duly  served;  that 
the  said  half-yearly  accounts  were  not  closed  up  to 
the  25th  March  1870,  29th  Sept.  1870,  and  25th 
March  1871,  respectively. 

There  was  also  a  demurrer  to  the  first,  second, 
third,  fourth,  sixth,  and  seventh  paragraphs  of  the 
return. 

The  defendants  took  issue  on  the  plaintiff's 
second,  third,  fourth,  fifth,  sixth,  and  seventh 
pleas.  And  as  to  the  fifth  plea  the  defendants,  on 
equitable  grounds,  say  that  after  the  said  supposed 
Older  had  been  in  fact  made,  and  after  the  said 
Adelaide  Freedman  had  been  removed  to  and 
admitted  into  the  said  Broadmoor  criminal  lunatic 
asylum,  to  wit,  on  or  about  the  14th  Jan.  1870,  a 
copy  of  the  said  supposed  order,  but  not  accom- 
panied by  a  statement  in  writing,  setting  forth  the 
grounds  of  such  supposed  order,  including  the  par- 
ticulars of  the  settlement  relied  upon  in  support 
thereof,  was  served  on  the  defendants;  that  the 
defendants,  desiring  and  intending  to  appeal 
against  the  said  supposed  order,  duly  entered  tneir 
appeal  against  the  same  for  hearing  at  the  general 
quarter  sessions  of  the  peace  holden  in  and  for  the 
said  city  of  London;  that  the  said  appeal  duly 
came  on  to  be  heard  at  the  general  quarter  sessions 
holden  on  the  9th  April  1870,  before  Sir  Brobert 
Walter  Garden,  knight.  Sir  Thomas  Gabriel, 
baronet,  alderman  of  the  said  city,  the  Bight  Hon- 
ourable Bussell  Gumey,  recorder  of  the  said  city, 
David  Henry  Stone,  esquire,  Thomas  Scambler 
Owden,  esquire,  other  of  the  aldermen  of  the  said 
city,  and  others  their  fellow  justices  of  the  peace 
of  our  said  lady  the  Queen  in  and  for  the  saia  city 
of  London,  in  which  said  appeal  the  defendants 
were  the  appellants,  and  Edward  James  Bead,  the 
clerk  of  the  peace  for  the  said  city  of  London,  was 
the  nominal  respondent  for  and  on  behalf  of  the 
plaintiff;  that  both  parties  duly  appeared  by  coun- 
sel at  the  said  quarter  sessions;  that  the  said 
nominal  respondent  for  and  on  behalf  of  the  plain- 
tiff, by  his  said  counsel,  then  and  there  objected  to 
the  jurisdiction  of  the  said  court  to  proceed  in  the 
hearing  of  the  said  appeal,  on  the  ground  that  the 
said  supposed  order  had  not  then  been  duly  served 
on  the  aefendants,  by  reason  that  the  same  had 
not  been  accompanied  by  a  statement  in  writing, 
setting  forth  the  grounds  of  such  supposed  order, 
including  the  particulars  of  the  settlement  relied 
upon  in  support  thereof,  and  that,  until  such 
statement  had  been  served,  there  whs  no  grievance 
to  the  defendants  against  which  they  could  appeal, 
and  as  to  which  the  said  coiu*t  of  quarter  sessions 
were  empowered  to  give  relief;  that  the  defen- 
dants, bv  their  counsel,  then  and  there  agreed  and 
admitted  that  no  such  statement  had  been  served, 
and  thereupon  the  said  court  of  quarter  sessions 
refused  to  hear  the  said  appeal,  and  the  said 
counsel  for  the  said  nominal  respondent,  for  and 
on  behalf  of  the  plaintifi*,  then  ana  there  said  that 
the  said  supposed  order  should  be  duly  served  on 
the  defendants,  and  that  although  by  the  said  sup- 
posed order  the  moneys  therein  mentioned  are 
ordered  to  be  paid  weekly,  yet,  from  the  9th  April 
1870,  to  the  31st  March  1871,  no  application  for 
payment,  or  in  respect  thereof,  was  made  to  the 
defendants ;  and  the  defendants  say  that,  believ- 
ing and  relying  by  reason  of  ib&  ^t^tai%^  \2q.^^ 
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before  the  plaintiff  would  attempt  to  enforce  the 
Baid  supposed  order  he  would  cause  the  same  to 
be  duly  served,  accompanied  bj  such  statement 
in  writing  as  aforesaid,  and  that  the  defendants 
would  thereby  have  the  opportunity  to  appeal 
against  the  said  supposed  order  to,  and  get  the 
same  quashed  at,  the  general  quarter  sessions  of 
the  peace  in  and  for  the  said  city  of  London,  they, 
the  defendants,  took  no  steps  to  remove  the  said 
supposed  order  by  writ  of  certiorari  into  this 
honourable  court,  in  order  that  the  same  might  be 
quashed  or  otherwise  to  obtain  the  quashing  of  the 
said  supposed  order ;  that  no  service  whatever  of 
thp  said  supposed  order  has  been  made  on  the 
defendants  since  the  said  9th  April  1870,  and  that 
the  plaintiff  ought  not  now  to  oe  admitted  to  say 
that  the  said  supposed  order  was  duly  served  upon 
the  defendants. 

Replication  to  the  sixth  plea  on  equitable 
grounds,  repeating  the  allegations  in  the  foregoing 
replication,  that  the  plaintiff  ought  not  now  to  be 
admitted  to  say  that  the  order  was  duly  served 
upon  the  defendants  according  to  and  in  pursu- 
ance of  the  statutes  in  such  case  made  and  pro- 
vided. 

Demurrer  to  the  second  plea,  and  joinder  in 
demurrer  to  the  first,  second,  third,  fourth,  sixth, 
and  seventh  paragraphs  of  the  return. 

Joinder  in  demurrer  to  the  second  plea,  and 
demurrer  to  the  equitable  replications  to  the  fifth 
and  sixth  pleas. 

Joinder  in  demurrer  to  the  equitable  replica- 
tions. 

Poland  (with  him  C.  Bowen)  for  the  prosecution, 
contended  that  the  order  made  bv  the  two  justices 
of  London  was  valid.  Sect.  1  of  39  &  40  Geo.  3, 
c.  94,  enacts  "  that  in  all  cases  where  ix,  shall  be 
given  in  evidence  upon  the  trial  of  any  person 
charged  with  treason,  murder,  or  felony,  that  such 
person  was  insane  at  the  time  of  the  commission 
of  such  offence,  and  such  person  shall  be  ac- 
quitted, the  jury  shall  be  required  to  find  specially 
whether  such  person  was  insane  at  the  time  oi 
the  commission  of  such  offence,  and  to  declare 
whether  such  person  was  acquitted  by  them  on 
account  of  such  insanity ;  and  if  they  shall  find 
that  such  person  was  insane  at  the  time  of  the 
committing  such  offence,  the  court  before  whom 
such  trial  shall  be  had,  shall  order  such  person  to 
be  kept  in  strict  custody  in  such  place  and  in  such 
manner  as  to  the  court  shall  seem  fit,  until  his 
Majesty's  pleasure  shall  be  known;  and  it  shall 
thereupon  oe  lawful  for  his  Majesty  to  give  such 
order  for  the  safe  custody  of  such  person  during 
his  pleasure  in  such  place  and  in  such  manner  as 
to  his  Majesty  shall  seem  fit,"  &c.  Then  sect.  54 
of  9  G^.  4,  c.  40,  provides  that  "  in  all  cases 
where  any  person  shall  be  kept  in  custody  as  an 
insane  person  by  order  of  any  court,  or  by  his 
Maiestys  order,  subsequent  thereunto,  it  shall 
and  ma^  be  lawful  for  any  two  justices  of  the 
peace  of  the  county  where  such  person  shall  be  so 
kept  in  custody,  to  inquire  into  and  ascertain  by 
the  l>est  legal  evidence  that  can  be  procured  under 
the  circumstances  of  personal  legal  disability  of 
such  insane  person,  the  place  of  the  last  legal 
settlement,  and  the  circumstances  of  such  person ; 
and  if  it  shall  not  appear  that  he  or  she  is 
posseiised  of  sufficient  property  which  can  be 
applied  to  his  or  her  maintenance,  it  shall  and 
may  be  lawful  for  such  two  justices  to  make  order, 
under  their  handfl  and  seals,  upon  such  pariah 


where  they  adjudge  him  or  her  to  be  legaDy 
settled,  to  paj  sncb.  weekly  sum  for  his  or  her 
maintenance  in  such  place  of  custody  as  one  of 
his  Majesty's  principal  Secretaries  of  State  shaU, 
by  writing  under  his  hand,  from  time  to  time 
direct ;  and  where  such  place  of  settlement  cannot 
be  ascertained,  such  order  shall  be  made  upon  the 
treasurer  of  the  county  where  such  person  shall 
have  been  apprehended;  but  if  it  shall  ^pou 
that  such  person  is  possessed  of  such  samcient 
property  as  ^oresaia,  then  such  justices  shall 
order  and  direct  the  same  to  be  apphed  to  pay  and 
satisfy  the  expenses  of  the  maintenance  of  such 
person  in  the  manner  hereinbefore  directed."  To 
this  section  is  added  a  proviso  "  that  the  chnrch- 
wardens  and  overseers  of  the  parish  in  which  the 
justices  or  the  major  part  of  them  shall  adjudge 
any  insane  person  to  be  settled,  may  appeal 
against  such  order  to  the  general  quarter  sessions 
or  the  peace,  to  be  holden  for  the  county  where 
such  order  shall  be  made,  in  like  manner  and 
under  like  restrictions  and  regulations  as  against 
any  order  of  removal,  giving  reasonable  notice 
thereof  to  the  clerk  of  the  peace  of  such  conntj, 
who  shsJl  be  respondent  in  such  appeal,  whidi 
appeal  the  justices  of  the  peace  assembled  at  the 
general  quarter  sessions  are  hereby  authorised  and 
empowei^  to  hear  and  determine  in  the  same 
manner  as  appeals  against  orders  of  removal  are 
now  heard  and  determined."  As  to  prisoners  who 
became  insane  during  imprisonment,  S&4  Yict. 
c.  54,  s.  1  provides  that  in  such  case  "  it  shall  be 
lawful  for  any  two  justices  of  the  peace  of  the 
county,  city,  borough  or  place  where  sadtk  person 
is  imprisoned,  to  inquire,  with  the  aid  of  two 
physicians  or  surgeons,  as  to  the  insanitr  of  such 
person ;  and  if  it  shidl  be  duly  certifiea  by  such 
justices  and  such  physicians  or  surgeons  that  sndi 

Sirson  is  insane,  it  shall  be  lawful  for  one  of  her 
ajesty's  principal  Secretaries  of  State,  uponreeei|9t 
of  such  certificate,  to  direct,  bv  warrant  under  bu 
hand,  that  such  person  shall  be  removed  to  such 
county  lunatic  asylum,  &c.,  as  the  said  Secre- 
tary of  State  may  judge  proper  and  appoint," 
&c.  Sect.  3  of  the  same  Act,  as  to  penooi 
charged  with  misdemeanor,  makes  a  provision 
simi&r  to  that  made  by  40  Geo.  3,  c.  94,  in  oases 
of  felony,  and  power  is  given  to  justices  to  make 
the  same  inquiry,  &c.,  '*  and  to  make  the  like  order 
for  the  payment  of  such  person's  maintenanoe  aa 
above  mentioned  ;'*  a  power  of  appeal  being  given 
by  ss.  4  5.  Then  sect.  7,  after  reciting  9  Geo.  4, 
c.  40,  s.  54,  and  that  it  is  expedient  that  so  much 
of  that  Act  as  relates  to  the  direction  to  be  given 
by  the  Secretary  of  State  should  be  repealed,  enacts 
"  that  so  much  of  the  said  Act  as  relates  to  sneli 
directions  to  be  given  by  such  Secretary  of  State 
shall  be  and  the  same  is  hereby  repealed ;  and  that 
it  shall  be  lawful  for  such  two  justices,  by  order 
under  their  hands,  to  direct  the  overseers  of  the 
parish  in  which  thej  shall  adjudge  such  insane 
person  as  last  aforesaid  to  be  legally  settled,  or  in 
case  such  parish  shall  be  comprised  in  a  onion 
declared  by  the  Poor  Law  Commissioners,  or  shall 
be  under  the  management  of  a  board  of  gnardjans 
established  by  the  Poor  Law  Commissionera,  then 
the  guardians  of  such  union  or  parish,  as  the  case 
may  be,  to  pay  such  weekly  sum  for  ^e  mainten- 
ance of  such  person  as  Uiey  or  any  suc^  two 
justices  shall,  by  writing  under  their  hands  direct" 
Under  this  section  the  order  in  the  present  ease 
was  made,  and  its  validity  is  denied  by  the  detod- 
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ants,  on  the  ground  that  the  Aot  of  9  Geo.  4,  c.  40, 
inciudiog  sect.  54  is  wholly  repealed  by  8  &  9  Yict. 
c.  126,  8. 1.  Bat  it  was  obviouslj  not  the  inten- 
tion of  the  Legislatare  to  do  away  with  the  power 
to  inake  sacn  orders  in  cases  of  felony,  whilst 
the  power  to  make  them  in  cases  of  mis- 
demeanor still  exists  ander  ss.  2  and  8  of 
3  4  4  Vict.  c.  54:  {Quardiana  Sfc.  of  Leeds 
V.  QuardianB  ^c.  of  Wakefield,  7  El.  &  Bl.  258,  was 
referred  to.)  So  far  as  a  statute  is  incorporated 
in  a  sabseqaent  statute,  its  simple  repeal  does  not 
repeal  the  incorporated  part  (Beg.  y.  Smith,  L. 
Bep.  8  Q.  B.  146);  so  that  notwithstanding  the 
repMBalof  the  whole  of  9  Qeo.  4,  c.  40,  by  8  &  9  Vict. 
c.  126,  sect.  54  of  the  older  Act  may  still  be  held 
in  force  W  reason  of  its  incorporation  in  sect.  7 
of  3  &  4  Vict.  c.  54.  If  the  court  does  not  adopt 
this  yiew,  it  is  submitted  that  sect.  7  of  3  &  4 
Vict,  a  54  (aboye  cited)  contains  a  sufficient  sub- 
stantiye  enactment  to  enable  two  justices  to  make 
this  order.  It  is  objected,  in  the  next  place,  that 
eyen  if  the  justices  had  power  to  make  the  order, 
its  senrioe  should  haye  been  accompanied  with  a 
statement  of  the  grounds  and  particulars  of  settle- 
ment ;  for  b^  sect.  54  of  9  Greo.  4,  c.  40,  a  right 
of  appeal  against  the  order  is  giyen  to  the  general 
quarter  sessions  "  in  like  manner  and  under  like 
restrictions  and  regulations  as  against  any  order 
of  remoyal ;  "  but  this  does  not  apply  to  the  service 
of  the  order  itself,  but  only  to  the  appeal :  (Beg,  y. 
Derbyshire,  22  L.  J.  147,  M.  C.  was  referred  to.) 
The  objection  that  the  order  was  made  ex  parte 
cannot  be  sustained :  (see  Ex  parte  Monkleigh,  17 
L.  J,  76,  M.  C.)  It  is  now  too  late  to  urge  the 
objections  contained  in  the  equitable  replications, 
because  the  order,  if  the  justices  had  power  to  make 
it,  continues  yalid  until  set  aside  on  appeal. 
Finally,  the  remedy  by  distress  against  the  over- 
seers haying  been  taken  away,  there  is  no  other 
remedy  lefl  except  that  by  mandamus.  Besides 
any  objection  on  this  score  should  have  been  taken 
before  the  writ  issued  :  (see  per  Lord  Campbell 
in  Beg.  y.  Bristol  Dock  Co.,  2  Q.  B.  70.) 

Sir  /.  B,  Karslake,  Q.C.  (with  him  Edward 
Clarke)  for  the  defendants. — Sect.  54  of  9  Geo.  4, 
c.  40,  haying  been  repealed  b^  the  Lep^islature, 
whether  per  incuriam  or  intentionally,  the  justices 
had  no  power  to  make  the  order  in  this  case. 
Under  that  section  the  justices,  before  making  the 
order,  were  to  inquire  into  and  ascertain  the 
circumstances  of  the  lunatic,  and  see  whether  he 
had  sufficient  property  to  be  applied  to  his  main- 
tenance. It  cannot  be  that  sect.  7  of  3  &  4  Vict. 
c.  b4,  which  was  obviously  desigred  to  make  only 
a  paj*tial  alteration  in  the  law,  viz.,  as  to  the 
direction  by  a  Secretary  of  State,  has  the  effect  of 
enabling  the  justices  to  make  orders  under  all  cir- 
cumstances whatever,  and  no  matter  what  the 
circumstances  of  the  lunatic;  yet  this  effect  it 
must  have  if  that  section  is  held  to  preserve  to 
justices  the  power  of  making  such  order.  [Cock 
BUBV,  C.J.— That  is,  no  doubt,  a  strong  argument ; 
but  it  is  a  choice  of  inoonyeniences.]  It  may  be 
that  the  Legislature  intended  that  in  cases  of 
felony  the  county  where  a  lunatic  is  confined 
should  pay  for  ms  maintenance.  In  the  next 
place*  even  if  the  justices  had  power  to  make 
the  order,  it  was  not  properly  served,  and  is 
therefore  incmerativo.  Sect.  54  of  9  Oeo.  4,  c.  40 
asaiinilateB  toe  order  in  all  respects  to  an  order 
of  lemoraly  and  appeal  being  given  against  it 
**  in  like  manner,  ana  under  Uke  restrictions  and 


regulations  as  against  any  order  of  removal,"  and 
the  justices  in  quarter  sessions  are  to  hear  and 
determine  it  "in  the  same  manner  as    appeals 
against  orders  of  removal  are  now  heard  and  de- 
termined " :  (see  Beg.  v.  Olamorganshire,  13  Q.  B. 
.  561 ;  Beg  v.  Newport,  33  L.  J.  155,  M.  0.)     The 
procedure  on  these  is  now  regulated  by  11  &  12 
Vict.  c.  31,  sect.  2  of  which  renders  necessary  the 
sending  of  the  grounds  of  removal,  including  par- 
ticulars of  settlement.    An  appeal  will  not  lie  until 
the  order  of  removal  has  been  served,  accompanied 
by   the    grounds   of   chargeability  and   the  par- 
ticulars of  settlement:    (See  Beg.  v.  Olatnorgari' 
shire,  8  El.  &  Bl.  694 ;   and  Beg.  y.  Becorder  of 
Shrewsbury,  1  El.  &  Bl.  711);    in  the  latter  of 
which  cases  Lord  Campbell,  C.J.  said  (p.  721) :  "  The 
service  of  the  order  is  a  mere  nullity  without  the 
service  of  the  notice  of  chargeability ;  till  this  ser- 
vice there  is  no  power  of  removal ;  and  the  time 
for  appealing  dates  from  the  service.     That  being 
so,  tnere  is  no  ^ievance  until  there  is  notice  of 
chargeability,  ana  there  being  no  notice  there  is  no 
right  of  appeal."    As  to  the  2bL  the  demand  is 
clearly  barred  by  sect.  1  of  22  &  23  Vict.  c.  49, 
which   enacts  that  "with  respect   to  any  debt, 
claim,  or  demand  which  may,  luter  the  passing  of 
this  Act  be  lawfully  incurred  by  or  become  due 
from  the  guardians  of  any  union  or  parish,  or  the 
board  of  management  of  any  school  or  asylum  dis- 
trict, such  debt,  claim,  or  demand  shall  be  paid 
within  the  half-year  in    which  the  same    shall 
have  been  incurred  or  become  due,  or  within  three 
months  after  the  expiration  of  such  half-year,  but 
not  afterwards,  the  commencement  of  such   half- 
year  to  be  reckoned  from  the  time  when  the  last, 
half-year's  account  shall  or  ought  to  have  been  closed 
according  to  the  order  of  the  Poor  Law  Comrais- 
siones  or  Poor  Law  Board,  provided  that  the  Poor 
Law  Board,  by  their  order,  may,  if  they  see  fit, 
extend  the  time  within  which  such  payment  shall 
be  made,  for  a  period  not  exceeding  twelve  months 
afler  the  date  of  such  debt,  claim,  or  demand." 
In  Baker  v.  The  Guardians  of  the  BiUericay  Union 
(2  H.  &  Colt,  645),  Pollock,  C.  B.  said,  as  to  that 
enactment,  **  the  question  is  whether  a  plea  setting 
up   the  fact  that  the  action  was  not  commence! 
until  after  the  period  expired,  is  an  answer  to  the 
action;  or,  in  other  words,  whether  when  the  Legis- 
lature has  said  that  a  debt  shall  be  paid  within  a 
limited  time,  but  not  afterwards,  an  action  may  be 
brought  for  it,  and  the  defendant  compelled  to 
apply  to  a  court  of  equity  to  restrain  the  execu- 
tion.    I  am  clearly  of  opinion  that  when  a  statute 
says  that  a  debt  shall  not  be  paid  after  a  certain 
time,  no  action  can  be  maintained  for  it.  . .  .  Here 
the  statute  says  that  the  debt  shall  not  be  paid 
after  the  time  prescribed,  and  the  common  sense 
is  that  if  it  is  not  to  be  paid  it  cannot  be  sued  for." 

Poland  in  reply,  contended  that  sect.  1  of  22  & 
23  Vict.  c.  49  was  not  applicable  to  a  case  where 
the  Crown  sought  to  enforce  the  performance  of  a 
statutory  obligation,  such  not  being  a  case  of  a 
"  debt,  claim,  or  demand."  [Blackburn,  J. — I  do 
not  see  why  the  limitation  should  not  apply  to 
Uabilities  created  by  statute.]  Ward  v.  Lowndes 
(1  El.  &  El.,  940)  was  referred  to. 

CocKBURN,  C.J. — This  is  a  mandamus  to  the 
guardians  of  the  poor  of  the  Stepney  Union  to 
pay,  in  obedience  to  an  order  of  two  justices  of  the 
City  of  London,  a  sum  of  money  for  the  main- 
tenance of  a  criminal  lunatic,  at  present  in  confine- 
ment in  a  public  lunatic  VkS^VaxcLN  ^xA  \Xik&^^  ^^asx 
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be  no  doubt  that  if  the  statute  of  9  Qeo.  4,  c.  40, 
were  still  in  existence,  this  woald  be  a  valid  order, 
subject  to  one  or  two  subordinate  points  which 
have  been  raised.  The  main  and  sweeping  objec- 
tion to  the  order  is  taken  on  the  ground  that  the 
Act  of  9  Geo.  4,  c.  40,  has  been  repealed  by  8  &  9 
Vict.  c.  126,  s.  1.  But  then  it  is  said  on  the  part 
of  the  prosecution  that  the  7th  section  of  3  &  4 
Vict.  c.  54,  which  engrafted  on  the  former  statute 
certain  modifications  of  it,  although  the  former 
statute  has  been  repealed,  contains  still  substantive 
enactments  sufiScient  to  support  the  order  which 
has  been  made  in  the  present  case.  There  is  no 
doubt  that  sect.  7  of  3  &  4  Vict.  c.  54,  was  intro- 
duced not  for  the  purpose  of  creating  substantive 
enactments,  but  for  the  purpose  of  modifying  the 
enactments  of  the  prior  Act  of  9  Gea  4,  c.  40, 
8.  54.  I  suppose  by  some  oversight,  when  the 
Legislature  repealed  the  statute  of  9  Qeo,  4,  c.  40, 
they  had  not  in  their  minds  a  distinct  and  accurate 
recollection  of  the  7th  section  of  3  &  4  Vict.  o.  54, 
of  the  precise  language  and  form  of  that  section, 
and  thought  that  that  section  would  suffice  for  the 
purpose  of  providing  for  criminal  lunatics  in  the 
position  in  which  the  lunatic  in  the  present  case  is 
placed.  But  the  difficulties  which  have  been 
pointed  out  are  somewhat  striking.  The  Act  of  9 
G«o.  4,  c.  40,  points  out  that  the  justices  before  they 
make  the  onler  are  to  find  out  about  the  pecuniary 
means  of  the  lunatic.  There  were  provisions  as 
to  appeal  which  must  be  held  to  have  ceased  to 
exist  with  the  repeal  of  that  statute  unless  they 
were  by  implication  incorporated  in  and  kept  alive 
by  sect.  7  of  3  &  4  Vict.  c.  54.  I  confess  I  am  not 
prepared  to  go  the  length  of  saying  that  those 
salutary  provisions  of  the  Act  of  9  Geo.  4  are 
kept  alive  by  and  incorporated  in  the  7th  section  of 
3  &  4  Vict.  c.  54.  I  do  not  say  it  is  not  so ;  but  I  do 
not  think  it  necessary  for  the  purpose  of  upholding 
the  order  made  under  the  7th  section  of  the  latter  Act, 
to  hold  that  those  provisions  of  the  former  Act 
are  embodied  in  ana  kept  alive  by  it.  I  should 
rather  be  inclined  to  think  that  it  was  by  an 
omission  or  oversight  on  the  part  of  those  who 
framed  the  later  Act,  that  those  provisions  were 
allowed  to  drop.  The  question  to  which  I  have 
applied  my  mind  is  this — to  see  whether  there  is 
a  sufficiently  substantive  enactment  in  sect.  7  of 
3  &  4  Vict.  c.  54,  for  the  purpose  of  the  present 
case.  I  cannot  adopt  the  view  contended  for  by 
Sir  John  Karslake  that  the  Legislature  intended 
to  repeal  the  Act  of  Parliament  upon  which  se^t.  7 
of  3  &  4  Vict.  c.  54,  is  engrafted.  I  cannot  think 
the  Legislature  intended  anything  so  exceptional 
and  unusual  as  that  criminal  lunatics  confined  in  a 
public  lunatic  asylum  should  beleft  there  without  the 
parish  or  union  in  which  they  are  settled  being  called 
on  to  contribute  to  hiB  maintenance ;  and  u  I  can 
find  anything  in  sect.  7  of  3  &  4  Vict.  o.  54,  which 
will  suffice  for  the  purposes  of  the  present  case,  I 
think  I  ought  at  once  to  adopt  it.  Now,  passing 
over  ior  a  moment  the  recital  m  that  section,  after 
repealing  a  certain  part  of  the  Act  of  9  Geo.  4, 
c.  40,  s  54,  it  enacts  that  "  it  shall  be  lawful  for 
such  two  justices,  by  order  under  their  hands,  to 
direct  the  overseers  of  the  parish  in  which  they 
shall  adjudge  such  insane  persons  as  last  afore- 
said, to  be  legally  settled,  or  in  case  such  parish 
shall  be  comprised  in  a  union  declared  by  the  Poor 
Law  Commissioners,  or  shall  be  under  the  manage- 
moDt  of  a  board  of  guardians  established  by  the 
J'oor  Law  Commisaionera,  then  the  guardians  of 


such  union  or  parish,  as  the  case  may  be,  to  pay 
such  weeklv  sum  for  the  maintenance  of  such 
person  as  they  or  any  such  two  justices  shall  by 
writing  under  their  hand  sdirect."  Now  the  whole 
of  that  is  complete  in  itself  with  one  exception, 
namely,  that  it  speaks  of  the  justices  by  whom 
the  order  is  to  be  made  by  reference  to  something 
else,  calling  them  '*  such  two  justices."  I  think 
the  reference  is  supplied  by  the  preamble  of  the 
section  which  recites  sect.  54  of  9  Geo.  4,  c.  40, 
by  which  it  was  among  other  things  enacted 
"  that  it  should  be  lawful  for  the  justices  of  the 
peace  of  the  county  where  any  person  should  be 
kept  in  custody  as  an  insane  person,  &c"  Looking 
at  that,  the  words  **  such  two  justices  "  in  sect.  7 
of  3  &  4  Vict.  c.  54,  receive  a  sufficient  explanation, 
and  it  becomes  clear  that  what  the  enacting  part 
of  the  section  refers  to  is  the  justices  of  the  oonntT 
where  the  criminal  lunatic  is  kept  in  custody.  It 
is  true  that  this  section  does  not  contain  the 
various  provisions  of  9  Geo.  4,  c.  40,  s.  54;  but 
there  is  a  substantive  enactment,  and  in  so  im- 
portant a  matter,  in  order  that  the  maintenance  of 
a  criminal  lunatic  should  not  be  a  caav^  omiesuB,  I 
think  that  anything  in  that  enactment  which  can 
be  held  applicable  should  be  so  held.  I  think, 
therefore,  that  sect.  7  of  3  &  4  Vict.  c.  54,  is  suffi- 
cient for  the  purposes  of  this  case.  But  then,  it 
has  been  argued,  even  if  this  is  so,  there  are 
certain  conditions  necessary  to  the  enforcing  of 
the  order,  and  they  have  not  been  satisfied;  and 
it  has  been  contended  that  this  order  is  analogous 
to  an  order  of  removal.  Practically,  it  has  the 
same  effect,  though  there  is  no  actual  removal 
from  one  parish  to  another,  because  the  lunatic  is 
adjudged  to  be  settled  in  and  chargeable  in  a 
particular  parish,  though  he  remains  m  the  same 
place  of  confinement.  Then  let  us  see  wheth^ 
there  is  any  legislative  enactment  making  the 
regulations  as  to  poor  law  orders  of  removal 
applicable  to  such  a  case  as  the  present.  I  do  not 
find  that  there  is  any  such  enactment.  The  Act 
which  was  referred  to,  11  &  12  Vict.  c.  31,  modifies 
the  previous  legislation  on  the  subject,  vis.,  the 
Act  of  4  &  5  Will.  4,  c.  76.  s.  79  of  which  pro- 
vided that  the  notice  of  chargeability  shoula  be 
accompanied  by  a  copy  of  the  examination.  The 
Act  of  11  &  12  Vict.  c.  31,  repeals  that  enactment, 
and  then,  in  sect.  2,  substitutes  for  the  copy  of  the 
examination  a  statement  in  writing  under  the 
hands  of  the  overseers  or  the  guardians  setting 
forth  the  grounds  of  removal,  including  the  par- 
ticulars of  the  settlement  relied  upon  m  support 
thereof.  [His  Lordship  read  the  section.]  Here 
the  guardians  could  not  comply  with  that  if  there 
is  no  removal.  That  enactment  is  therefore  inappli- 
cable to  the  present  case ;  for  if  there  is  no  removal, 
there  cannot  be  any  statement  of  the  grounds  of 
removal.  The  argument  based  on  the  non-compli- 
ance in  this  respect  with  the  requirements  of  11 
&  12  Vict.  c.  31,  therefore  fails.  We  come  next  to 
consider  the  cases  which  show  that  an  appeal 
must  be  conducted  in  like  manner  with  an  appeal 
against  an  order  of  removal.  These  cases  do  not 
seem  to  me  to  apply  in  the  present  instance,  where 
we  are  considering;,  not  the  proceedings  on  appenl, 
but  the  proceedings  accompanying  the  order  and  the 
service  of  the  order.  We  come,  lastly,  to  the  point 
that  only  a  portion  of  this  sum  can  be  recovered. 
I  think  that  the  prosecution  have  failed  to  meet  tlie 
contention  of  the  other  side  as  to  thia.  The  Legis- 
lature having,  by  22  &  23  Vict.  c.  49,  s.  1,  emBted 
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that  "  with  respect  to  any  debt,  claim,  or  demand 
which  may,  after  the  passing  of  this  Act,  be  law- 
fully incurred  by  or  become  dae  from  the  guar- 
dians  of  any  nnion  or  parish,  or  the  board  of 
management  of  any  school  or  asylum  district,  such 
debt,  claim,  or  demand  shall  be  paid  within  the  half 
▼ear  in  which  the  same  shall  have  been  incurred  or 
become  due,  or  within  three  months  afler  the  expira- 
tion of  such  half  year,  but  not  afterwards,  the  com- 
mencement of  such  half  year  to  be  reckoned  from 
the  time  when  the  last  half  year's  account  shall  or 
ought  to  have  been  closed  according  to  the  order  of 
the  Poor  Law  Commissioners  or  Poor  Law  Board." 
The  statute  begins  to  run  from  the  time  when  the 
order  is  serTed.  I  see  no  answer  to  the  argument 
furnished  by  this  as  to  this  part  of  the  money, 
I  am,  therefore,  of  opinion  that  on  this  our  judg- 
ment must  be  for  the  defendants.  As  to  the  rest 
our  judgment  will  be  for  the  prosecution. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
main  question  really  turns  on  what  is  the  proper 
construction  of  sect.  7  of  3  &  4  Yict.  c.  54.  As 
things  now  stand  the  statute  of  9  Greo.  4,  c.  40,  is 
repealed  Hmplidter,  This  case  furnishes  an 
instance  of  tne  difficulty  which  frequently  arises 
from  one  statute  repeahng  another,  and  things 
happening  which  those  who  drew  the  statute  never 
contemplated.  The  9  Greo.  4,  c  40,  s.  54,  enacted 
that  "  where  any  person  shall  be  kept  in  custody 
as  an  insane  person  by  order  of  any  court,  &c.,  it 
shall  and  may  be  lawful  for  any  two  justices  of  the 
peace  of  the  county  where  such  persons  shall  be 
so  kept  in  custody,  to  inquire  into  and  ascertain, 
by  the  best  legal  evidence  that  can  be  procured, 
AC.,  the  place  of  the  last  legal  settlement,  and  the 
circumstances  of  such  person ;  and  if  it  shall  not 
appear  that  he  or  she  is  possessed  of  sufficient  pro- 
perty which  can  be  applied  to  his  or  her  mainte- 
nance, it  shall  and  may  be  lawful  for  such  two 
justices  to  make  order  under  their  hands  and  seals 
upon  such  parish  where  they  adjudge  him  or  her 
to  be  legally  settled,  to  pay  such  weekly  sum  for 
his  or  her  maintenance  in  such  place  of  custody  as 
one  of  his  Majesty's  principal  Secretaries  of  State 
shall  from  time  to  time  direct,  &c, ;  but  if  it  shall 
appear  that  such  person  is  possessed  of  such  suffi- 
cient property  as  aforesaid,  then  such  justices  shall 
order  ana  direct  the  same  to  be  applied  to  pay  and 
satisfy  the  expense  of  the  maintenance  of  such 
person  in  the  manner  hereinbefore  directed." 
Then  there  follows  a  power  of  appeal  given  by  the 
same  section.  As  that  section  stood,  therefore,  it 
was  Quite  plain  that  two  justices  were  to  inquire 
into  the  legal  settlement  of  the  lunatic,  and  they 
were  also  to  inquire  whether  he  had  any  means, 
and  if  he  had  no  means  so  that  he  could  be  sup- 
ported out  of  his  own  property,  then  an  order  was 
CO  be  made  upon  the  parisn  to  pay  such  sum  as  the 
Secretary  of  State  should  from  time  to  time  direct. 
At  that  time  there  was  no  power  with  regard  to 
persons  detained  in  custody  charged  with  mis- 
demeanors who  had  been  acquitted  on  the  ground 
of  insanity.  Then  came  the  Act  of  3  &  4  V  ict.  c. 
54^  sect,  o  of  which  enacted  that  where  a  person 
diarged  with  misdemeanor  has  been  found  not 
guilty  on  the  ground  of  insanity,  ho  shall  be  de- 
tained, "  and  in  all  such  oases  two  justices  of  the 
peace  of  the  county,  city,  or  place  where  such 
person  shall  have  been  acquitted  on  account  of 
maaoi^,  or  shall  be  kept  in  custody,  shall  have 
the  like  power  as  is  given  in  the  cases  before 
mentimiea/'  that  is,  when  a  prisoner  has  become 
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insane  while  in  prison,  '*  to  inquire  and  ascertain 
the  last  legal  settlement  of  such  insane  person,  and 
also  to  make  the  like  order  or  orders  for  the  payment 
of  such  person's  maintenance,  and  the  other  charges 
as  above  mentioned,"  that  is,  they  are  to  have  power 
to  make  an  order  for  such  weetly  sum  as  they  or 
any  two  justices  shall  from  time  to  time  direct. 
Then  follows,  in  ss.  4  and  5,  a  power  of  appeal.  So 
far  the  statute  of  9  Geo.  4  was  left  untouched,  and 
if  matters  stopped  there,  it  would  follow  that  the 
power  of  the  two  justices  to  make  an  order  in  the 
case  of  a  person  who  was  found  insane  upon  a 
charge  of  felony  would  have  been  the  same  as 
formerly,  namely,  thev  would  have  been  obliged  to 
make  an  order  on  the  place  of  settlement  of  the 
lunatic  to  pay  such  sum  as  one  of  the  Secretaries 
of  State  might  under  his  hand  from  time  to  time 
direct.  But  then,  certainly  in  a  very  clumsj  and 
inartificial  way,  perhaps,  to  be  accounted  for  by 
the  SM  pposition  tnat  the  clause  was  put  in  in  com- 
mittee after  the  Bill  had  been  drawn,  sect  7  of  3  & 
4  Vict.  c.  54,  after  reciting  sect.  54  of  9  Geo.  4, 
c.  40,  and  that  it  is  expedient  that  so  much  of  that 
Act  as  relates  to  the  direction  to  be  given  by  a 
Secretary  of  State  should  be  repealed,  and  other 
provisions  made  in  place  thereof,  enacts  **  that  so 
much  of  the  said  Act  as  relates  to  such  directions 
to  be  given  by  such  Secretary  of  State  shall  be. 
and  the  same  is  hereby  repealed ;  and  that  it  shall 
be  lawful  for  such  two  justices,  by  order  under 
their  hands,  to  direct  the  overseers  of  the  parish 
in  which  they  shall  adjudge  such  insane  person 
as  last  aforesaid,  to  be  legally  settled,  or  in  case 
such  parish  shall  be  comprised  in  a  union  declared 
by  the  Poor  Law  Commissioners,  or  shall  be  under 
the  management  of  a  board  of  guardians  estab- 
lished by  the  Poor  Law  Commissioners,  then  the 
guardians  of  such  union  or  parish,  as  the  case  may 
be,  to  pay  such  weekly  sum  for  the  maintenance 
of  sucn  person  as  they  or  any  such  two  justices 
shall  by  writing  under  their  hands  direct."  Taking 
it  as  it  stood  thus,  it  would  appear  clearly  that 
the  part  of  s.  54  of  the  statute  of  Geo.  4,  which 
said  that  the  payment  of  the  weekly  sum  was 
to  be  as  a  Secretary  of  State  should,  from  time  to 
time,  direct,  was  repealed,  and  the  cases  of  persons 
acquitted  of  misdemeanor  and  of  felony  on  the 
ground  of  insanity  were  placed  on  precisely  the  same 
footing.  Then  comes  the  substantial  difficulty, 
namely,  that  in  the  subsequent  Act  of  8  &  9  Vict. 
c.  126,  the  statute  of  9  Greo.  4  is  altogether  re- 
pealed simpliclter:  what  under  these  circum- 
stances it  was  the  intention  of  the  Legislature  to 
express,  is  an  extremely  embarassing  question.  If 
it  were  necessary  to  decide  whether  a  power  of 
appeal  were  given,  and  under  what  circumstances, 
I  should  require  a  great  deal  more  time  to  con- 
sider before  giving  a  final  opinion,  more  especially 
after  what  my  Lord  has  said.  At  present  the  in- 
clination of  my  opinion  is  not  quite  the  same  as 
that  of  the  Loni  Chief  Justice.  The  present 
inclination  of  my  opinion  as  to  the  effect  of 
sect.  7  is  this: — when  we  find  in  sect.  7  that 
the  former  enactments  of  the  statute  9  Geo.  4 
are  to  be  altered  in  some  respects,  and  when 
so  altered,  we  find  that  such  two  justices  shall 
make  the  order  for  such  sum  as  the  justices 
may  think  fit,  I  think  that,  if  necessary,  it 
should  be  considered  in  the  same  way  as  if  they 
had  altered  the  enactments  of  9  Geo.  4,  and  all  were 
re-enaoted  with  the  alteration  in  the  words  of  sect. 
7  ;  so  that  accordiuf^  to  my  'ti^tr  ,\>aft  ^^«i\»  ^\  ^^^\». 
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7  would  be  really  this :  Two  justices  are  to  make 
the  inquiry  as  in  4  Geo.  4,  and  if  they  find  that 
the  lunatic  has  no  means  of  his  own,  they  will 
then  make  an  order  to  pay  such  a  sum  as  two 
justices  may  appoint,  subject  to  an  appeal, 
exactly  as  in  the  Act  of  Geo.  4.  That  is,  taking 
the  words  and  expanding  them,  and  giving  the 
like  effect  to  them  as  Lord  Coke  said  of  Little- 
ton's *'  et  cajteras,"  namel}',  that  in  his  "  et 
cseteras"  much  is  implied  (Co.  Litt.  173  C).  No 
doubt  we  do  imply  a  good  deal  on  this  construc- 
tion, but  this  is  the  best  opinion  I  can  form  upon 
the  matter.  The  order  is  to  be  made  subject  to 
appeal,  which  appeal  is  to  be  subject  to  all  the 
same  restrictions  and  regulations  as  an  appeal 
against  an  order  of  removal.  In  the  present  case, 
a  valid  order  having  been  made  and  served,  there  is 
an  objection  raised  that  the  order  is  inoperative, 
because  no  grounds  of  chargeability  and  particu- 
lars of  settlement  were  served  with  it.  I  think, 
as  soon  as  the  mode  in  which  the  grounds  of 
chargeability.  and  the  necessity  of  sending  them 
as  provided  by  the  Legislature  is  looked  at,  the 
objection  will  be  found  to  be  grounded  on  a  mis- 
apprehension, and  that  we  are  not  embarrassed  by 
this  ground  of  objection  at  all.  The  old  enactment 
was  sect.  79  of  4  &  5  Will.  4,  c.  76,  the  Poor  Law  Act, 
which  provided  that  the  pauper  should  not  be  ac- 
tually removed  under  any  order  of  removal  from 
any  parish  by  reason  of  his  being  chargeable  to  or 
relieved  therein,  until  twenty-one  days  after  a  notice 
in  writing  of  his  being  so  chargeable  or  relieved, 
accompanied  by  a  copy  of  the  order  of  removal 
and  of  the  examination  upon  which  such  order  was 
made,  shall  have  been  sent  by  post  or  otherwise 
by  the  overseers  of  the  parish  obtaining  such  order, 
to  the  overseers  of  the  parish  to  whom  such  order 
shall  be  directed.  That  was  the  provision,  and  the 
construction  put  upon  it  —  whether  rightly  or 
wrongly — was  that,  inasmuch  as  the  making  of 
the  order  of  removal  was  in  itself  no  hardship  upon 
nor  caused  any  wrong  at  all  to  the  parties,  it  was 
only  when  it  had  been  served  under  such  circum- 
stances as  made  the  removability  follow  from  it 
that  there  was  a  grievance ;  and  it  was  held  that 
there  could  be  no  notice  of  appeal  until  not  only 
the  order  of  removal  was  served,  but,  as  the  law 
then  stood,  accompanied  also  by  a  copy  of  the  ex- 
amination upon  which  such  order  was  made. 
Then,  by  a  subsequent  Act — 11  &  12  Yict.  c.  31 — 
the  sending  of  the  examination  was  done  away 
with,  and  instead  of  it,  sect.  2  provided  that  the 
grounds  of  removal,  including  particulars  of  settle- 
ment, should  bo  sent.  The  consequence  remained, 
that  notice  of  appeal  could  not  be  given  till  these 
grounds  were  served  with  the  order  of  removal, 
because  there  was  no  grievance  until  the  person 
could  be  removed.  As  to  the  time  of  appeal,  there 
were  a  great  many  regulations,  to  which  I  need 
not  now  refer.  The  argument,  as  I  understand  it, 
of  Sir  John  Karslake  is  this,  that  inasmuch  as  the 
appeal  in  the  present  case  is  to  be  subject  to  all  the 
rules  and  regulations  of  an  appeal  against  an 
order  of  removal,  and  as  there  is  a  rule  or  regula- 
tion which  says  that  the  order  of  removal  shall  be 
no  grievance  in  itself  until  it  has  been  served  with 
grounds  of  removal  and  particulars  of  settlement, 
so  the  order  of  maintenance  cannot  be  operative 
until  it  has  been  served  with  grounds  of  charge- 
ability  and  particulars  of  settlement.  But  in  the 
present  case  the  lunatic  never  can  be  removed. 
She  h&B  been  detained  in  prison.    It  is  an  order  of 


maintenance,  not  of  removal,  consequently  aU  the 
enactments  that  apply  to  the  time  when  the  lunatic 
pauper  may  be  removed  under  ordinary  circum- 
stances, and  what    may    constitute  a  grievance 
against  which  there  might  be  an  appeal,  do  not 
apply.     There  was  here  a  grievance   as  soon  as 
the  order  was  served ;  and,  therefore,  I  think  that 
the  cases  which  have  been  cited  in  no  way  touch 
the  present  case,  and  that    the    absence  of  the 
grounds  of  chargeability  is  no  reason  at  all  why 
the  order  should  not  be  enforced.    With  reference 
to  the  fact  that  the  quarter  sessions  decided  the 
other  way,  and  were  wrong  in  so  doing,  and  the 
fact  of  their  having  been  induced  so  to  do  by  the 
learned  counsel  on  behalf  of  his  client,  that  does 
not  really  amount  to  an  estoppel.    I  cannot  under- 
stand upon  what  principle  it  is  said  that  the  facts 
stated  in  these  equitable  replications  are  an  ob- 
jection on  the  return  to  the  mandamus.     If  there 
had  been  any  aise  of  that  kind  made  when  the 
rule  was  asked  for,  namely,  that  the   one  party 
had    induced    the    quarter    sessions     to    decide 
wrongly,  and  the  other   had   been  in    this   way 
tricked  out  of  their  appeal,  that  might  have  been 
an  excellent  reason  for  saying  that  we  would  not 
griant  the  mandamus ;  but  it  is  no  answer  after 
the  mandamus  has  been  granted.     The  only  other 
question  is  this,  whether  the  statute  22  &  23  Vict, 
c.  49,  s.  1,  is  a  bar  to  that  portion  of  the  claim 
to   which  it  is   pleaded.     I  think  it  is  so.    Tlie 
effect  of  that  enactment  is   that  when  demands 
or    claims    are     made    against    a    parish,    they 
must    be   be   paid    within    three    months    after 
the  six  months  within  which  they  accrue.     The 
object    of    the    enactment  is    to    prevent    stale 
demands  being  made  upon  the  ratepayers.    Mr. 
Poland  endeavoured  to  make  out  that  this  mast 
be  applied  only  to  things  arising  on  contract,  bat 
the  words  "  claim  or  demand  "  would  cover  every- 
thing, and  therefore  I  see  no  reason  at  all  why  a 
demand  or  claim  like  the  present  should  not  be 
paid  as  promptly  within  the  nine  mouths  as  anj 
other.    The  effect  of  the  statute  is,  that  if  you 
commence   litigation   to  recover  it  within    nine 
months,  then  they  cannot  avoid   it  by  delaying 
you  by  process  of  law ;  but  if  you  do  not  commence 
litigation  within  nine  months,  the  claim  is  barred. 
In  the  present  case,  as  to  25L,  litigation  was  not 
commenced  in  time,  and  consequently,  as   to  thftt 
sum,  I  think  they  are  barred.     As  to  costs,  6&7 
Vict.  c.  67,  s.  1,  enacts  that,  on  giving  judgment  on 
demurrer  in  the  case  of  a  m^ndamuSt  "  it  shall  be 
lawful  for  the  said  court  respectively ,and  they  arc 
hereby  required  in  and  by  their  said  judgment,  to 
award  costs  to  be  paid  to  the  party  in  whose  favour 
they  shall  thereby  decide  by  the  other  party."  The 
effect  of  that  is  that  the  prosecution  are  entitled 
to  their  costs  ;  but  on  the  taxation  the  defendants 
will  be  allowed  costs  as  to  those  demurrers  on 
which  they  have  succeeded. 

Judgment  accordingly. 

Attorney  for  the   prosecution,  Solicitor  to  ik» 
Treasury. 
Attorney  for  the  defendants,  Swepstone, 


MAGISTRATES'  CASES. 


131 


Launceston  Election  Petition. 


SLECTIOir  FSTZTIOirS. 

Beported  by  F.  O.  Cbump,  Esq.,  Barri8ter.4it-Law. 


THE  BOROUGH  OF  LAUNCESTON. 

(Before   Mellor,    J.) 

May  4,  5,  and  6,  1874. 

Corrupt  practices — Belaiion  of  landlord  and  tenant 
— Keservaiions  in  leases — Waiving  rights  reserved 
— Licence  to  tenants  to  kill  rabbits— Fenal  conse- 
quences, 
D.,  the  sitting  member  for  L.,  at  the  time  of  his  can- 
didature, was  the    owner  of  an    estate    in    the 
neighbourhood  which  had,  for  a   long    period, 
carried  with  it  the  representation.    In  the  leases 
made  by  the  previous  owners  of  the  estate  with  the 
tenants,  there  was  an  absolute  reservation  to  the 
landlord  of  the  right  to  shoot  game,  hares,  and 
rabbits.    After  D,  cams  into  possession,  there  were 
complaints  by  the  tenants  of  the  damage  done  by 
the  rahbits,  and  shortly  before  the  dissolution  of 
ParliamstU  D,  had  employed  trappers  to  destroy 
the  rabbits,  and  arranged  to  distribute  some  of 
the  proceeds  of  their  sale  among  the  tenants  who 
had  suffered  damage.  In  his  address  to  the  electors, 
D,  made  no  reference  to  the  game  laws,  and  lie 
was    unpopular  in  consequence   of  the    *' rabbit 
grievance,*       At  a  meeting,  however,  during  the 
election  he  said,  "  I  am  anxious  that  every  rabbit 
should  be  killed,  atid  every  tenant  is  at  liberty  to 
kill  them  as  lis  can,"     2/ve  report  of  his  speech 
in  a  local  newspaper  was  widely  circulated  by 
D,*8   agents,   one  of  whom,  at  another  meeting, 
referred  to  the  fact  thut  all  differences  between  I). 
and  his  tenants  were  removed,  saying,  "  These 
animals,  which  you  clwose  to  style  vennin,  will  no 
longer  disturb  you :" 
Held,  thai  this  permission  to  the  tenants  to  kill  the 
rabbits  was  a  concession  having  a  money  valine, 
and,  being  given  on  the  eve  of  the  election,  must 
he  taken  to  have  *been  intended  to  influence  the 
electors ;  that  D,  was  personally  guilty  of  a  cor- 
rupt practice  ;  and  thai  tlie  election  was  void. 
This  was  a  petition  against  the  return  of  Col. 
Deakin.    Tho  allegation  upon  which  the  judgment 
ia  founded,  and  the  case  set  up  by  the  petitioner, 
will  bo  seen  from  the  opening  statement  of  counsel. 
Leresche  and  Bompas,  were  counsel  for  the  peti- 
tioner, 
Farry,  Seijt.,  and  Edwards  for  the  repondent. 
Leresche,  in  opening  the  case,  said  that  the  re- 
spondent was  in  a  large  way  of  business  as  abrevrer 
and  wine  merchant,  a  magistrate  for  two  counties, 
honorary  colonel  of  a  regiment  of  volunteers  at 
Manchester,  and  owner  of  Werringtou  Park  and 
estates  within  the  Parliamentary  borough  of  Laun- 
ceston.    The  petition  alleged  that  the  respondent, 
**  having,  for  the  purpose  of  influencing  voters  ac 
the  election,  given  to  certain  voters  in  the  said 
borough,    immediately  before    and    at  the  said 
election,  a  right  to  shoot  and  trap  rabbits,  was 
ffuilty  of  a  corrupt  practice,  and  was  disqualified 
from  becoming  a  candidate  for  the  said  borough, 
and  that  all  votes  given  for  him  afcer  due  notice  of 
such  disqualification  would  be  thrown  away."  With 
one  exception,  this  was  the  first  contest  in  the 
borough  for  two  centuries.   Before  the  Reform  Act 
the  borough,  which  was  under  the  influence  of  the 
Duke  of  !Northumberland,  returned  two  members 
to  Parliament.    At  the  time  of  the  Reform  Act,  the 
adjoining  borough  of  Newport,  which  previously  had 
returned  two  members  to  Parliament,  was  joined 


to  Launceston,  with  other  territorial  area,  and  one 
member  was  given  to  the  newly  constituted  borough. 
The  Werrington  estate  was  subsequently  sold  to 
Mr.  Campbell,  who,  after  a  little  time,  was  returned 
as  an  unopposed  representative  of  the  borough. 
It  was  aflerwards  sold  to  Mr.  Dick,  and  Mr.  Lopes, 
Q.C.,  was  elected  member  in  1865,  and  also  in 
1868,  continuing  to  represent  the  borough  until  the 
late  dissolution.    At  the  last  election  the  borough 
had  790  voters  on  the  roll,  and,  deducting  double 
entries  and  deaths,  about  770  remained  to  vote,  of 
whom  no  less  than  210  voters  were  tenants  upon 
the  Werrington  estate.     IParry,  Serjt. — No,  not 
so  many ;  we  say  175.]    At  the  end  of  1871  Col. 
Deakin  bought  the  estate,  and  took  possession  at 
Lady-day  1872.    In  September  1873,  Col.  Deakin 
announced  his  intenion  to  become  a  candidate  at 
the  next  vacancy,  and  Mr.  Lopes  taking  offence 
at  this,  a  correspondence  ensued.     From  the  time 
of  buying  the  estate,  the  respondent  became  a 
strict  preserver  of  the  game  on  the  estate,  and 
under  the  term  game  rabbits  were  included,  not; 
only  on  the    home  domain,  but    on    the    farms 
in  tho   occupation  of  the  tenants.      The   tenan- 
cies were  for  the  most  part  yearly.     On  an  estate 
of  this  size,  4000  acres,  the  rabbits  were  numerous, 
and  a  large  number  were  capable  of  being  disposed 
of.    In  Jan.  1873,  respondent's  keeper  or  bailiff 
disposed  of  the  rabbits  to  Mr.  James  Treleaven , 
Launceston,  at  Sd.  per  head  delivered.    In  Sept 
Mr.  Paver  sold  at  lOd.  to  'Mr.  Brown,  who  fetched 
them.    Brown  contracted  to  take  the  rabbits  to 
the  Ist  April,  being  told  they  were  likely  to  be  200 
a  week,  which  would  be  at  the  rate  of  some  300?. 
or  400/.  a  year.     Before  the  arrangement  had  ex- 
isted a  month,  Mr.  Paver  wanted  to  raise  the  price 
Id.  per  head,  but  a  compromise  was  made  at  ^d. 
advance.    In  Nov.  1873,  when  Brown  went  to  the 
hall  for  rabbits.  Paver  told  him  that  Col.  Deakin 
had  written  to  say  he  was  not  to  sell  the  rabbits 
for  less  than  Is.     Brown  was  dissatisfied,  and  as 
soon  as  he  could  relieve  himself  of  his  contract 
with  a  dealer  in  London,  would  have  nothing  more 
to  do  with  the  arrangement.     Paver  then  sold  the 
rabbits  to  a  Mr.  Freeman,  a  large  dealer  in  the 
London  meat  market,  and  this  continued  until  the 
very  day  of  nomination.     The  tenants  did  not  like 
to  have  so  great  a  herd  of  rabbits  on  the  estate,  for 
it  did  injury  and  led  to  dissatisfaction.     The  re- 
spondent claimed  all  the  rabbits,  and  the  tenants 
had  no  right  to  trap  or  shoot  them.     As  a  matter 
of  courtesy,  on  one  day  in  a  year  each  tenant  had 
permission  to  shoot.     Dissatisfaction  existed,  and 
complaints  reached  Col.  Deakin,  who  promised  tu 
employ  a  trapper  purposely  to  keep  down  the  rab- 
bits, but  the  extra  rabbits  killed  were  sold  and 
converted  into  a  source  of  revenue  for  Col.  Deakin. 
Although  the  respondent  had  offered  himself  as  a 
candidate  in  Sept.  1873,  he  did  not  issue  an  address 
until  Thursday,  the  29th  Jan.  1874,  the  sudden  dis- 
solution of  Parliament  having  taken  place  on  the 
preceding  Saturday.     On  Wednesday,   the  28th 
Jan.,  Launceston  was  excited  by  the  advent  of  not 
less  than  three  Liberal  candidates.     They  were  ^Ir. 
Norris,  a  barrister  of  the  Western  Circuit ;  Mr. 
Snell,  a  director  of  the  South- Western  Railway ; 
and  Mr.  Drink  water,  the  petitioner.  There  was  an 
embarrassment  of  riches  with  the  Liberal  party, 
and  a  meeting  was  held  to  determine.which  should 
be  chosen.     Mr.  Norris's    views    on    the    game 
question  were  not  satisfactory,  and  the  two  other 
gentlemen,  probably  a^e>m^  \\o^    XJc^a  \^\A  Xarj, 
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spoke  very  strongly  on  the  subject.  Mr.  Drink- 
water  was  specially  stronff  on  the  point,  and  after 
the  room  had  been  cleared  of  non- voters  and  Con- 
servatives, was  selected  as  a  candidate.  Col. 
Deakin  arrived  the  next  day  (Thursday)  and  issued 
his  address.  He  found  that  the  petitioner  was 
working  vigorously,  and  holding  a  meeting  the 
same  day  at  St.  Stephens,  Mr.  Drinkwater,  being 
unable  to  meet  in  the  Northumberland  Arms,  held 
an  open  air  meeting,  and  no  doubt  the  rabbit 
question  was  much  talked  about,  and  caused  a 

great  deal  of  excitement.  On  the  same  evening 
ol.  Deakin  had  a  meeting  of  his  supporters  at 
Launceston,  where,  referring  to  the  rabbit  question, 
he  said  :  **  Something  has  just  been  handed  to  me 
in  which  a  comparison  is  attempted  to  be  drawn 
between  *  what  Mr.  Drinkwater  will  do — (laughter) 
— and  what  Col.  Deakin  will  do.' — (Cheers  and 
laughter.)  If  vou  will  allow  mo,  I  will  make  some 
remarks  on  this  document.  It  says  that  Mr. 
Drinkwater  would  treat  all  ground  game  as  vermin 
but  that  Col.  Deakin  would  preserve  them,  for  the 
purpose  of  supplying  the  London  market.  That 
would  be  a  fine  thmg,  and  very  profitable  to  supply 
the  London  market! — (loud  laughter.)  Then  it 
says  that  Mr.  Drinkwater  would  abolish  the  laws 
of  entail,  do  away  with  the  laws  of  primogeniture, 
while  *  Col.  Deakin  prefers  a  law  which  would  give 
everything  to  one  child.'  That  statement  is  ut- 
terly and  entirely  untrue,  for  I  am  desirous  above 
everything  that  every  one  of  my  children  should  be 
treated  alike — (loud  cheers).  As  to  the  matter  of 
rabbits,  on  which  (question  my  opponent  is  trying 
to  make  capital  agamst  me,  I  tell  you  I  am  anxious 
that  everv  rabbit  in  the  neighbourhood  should  be 
destroyed,  and  am  taking  every  step  to  destroy  them 
and  am  now  employing  more  trappers  for  that  pur- 
pose— (loud  cheers) — and  shall  be  glad  for  any  or  my 
friends  to  have  them  when  they  are  shot — (cheers). 
He  read  that  passage  to  show  it  was  an  important 
local  question,  and  what  was  afterwards  done  was 
very  likely  to  have  a  material  influence  on  the 
votes  of  the  electors.  When  the  Colonel  lefl  the 
meeting  he  was  followed  by  a  crowd,  who  called 
out  "  rabbits  "  after  him.  The  petitioner  made 
the  most  of  the  rabbit  question,  and  the  respondent 
seemed  to  think  that  this  was  telling  against  him. 
Col.  Deakin  did  not  seem  to  have  thought  the 
statement  that  he  was  anxious  for  every  r^bit  to 
be  killed  was  sufficiently  explicit  to  meet  the 
emergency,  and  addressed  a  meeting  on  the  Friday 
evening  at  St.  Stephens,  the  parish  in  which  Wer- 
rington  Park  was  situate,  and  in  the  midst  of  his 
own  tenants  and  friends.  There  were  no  doubt 
other  voters  present  who  sympathised  with  those 
who  suffered  from  keeping  too  great  a  herd  of 
rabbits.  The  respondent  made  a  speech,  in  which 
he  gave  up  absolutely  to  his  tenants  a  valuable 
money  property,  which  had  been  a  source  of  revenue 
to  him,  and  under  such  circumstances  as  to  lead 
to  the  conclusion  that  he  gave  it  up  with  a  view  to 
induce  the  voters  to  vote  for  him  at  the  election. 
The  report  of  what  Col.  Deakin  said  at  the  meet- 
ing was :  **  Referring  to  the  much  debated  rabbit 
question,  Col.  Deakin  said :  '  I  am  anxious  that 
every  rabbit  should  be  killed,  and  every  tenant  is 
at  liberty  to  kill  them  as  he  can.' — (Immense 
cheering,  with  cries  of  bravo!  and  clapping  of 
hands,  and  other  signs  of  approval,  lasting  some 
minutes.)  When  the  cheering  had  subsided.  Col. 
Deakin  said, '  If  there  is  one  thing  more  than  another 
/  cannot  bear,  it  Ib  to  see  a  man's  pocket  picked. 


If  rabbits  exist  in  a  field  how  can  a  poor  maa'« 
seed  bring  a  crop  when  they  go  and  eat  it  off  P— 
(Cries  of  bravo!  and  renewed  cheers.)     I  am  food 
of  a  little  sport,  but  would  rather  shoot  a  bird  thaa 
a  rabbit,  and  I  am  sure  that  no  gentleman  would 
begrudge  the  landlord  who  behaved  well  to  his 
tenant,  going  over  his  ground.' "    If  there  was  any 
doubt  with  regard  to  this  concession,  this  gift  of 
some  valunble  consideration,  it  seemed  to  have 
been  conclusively  set  at  rest  by  the  obseryationB 
of  Mr.  Cowlard,  Col.  Deakin's  agent,  who  at  the 
same  meeting  was  reported  to  have  said :  **  A  good 
deal  of  aspersion  has  been  cast  on  Col.  Deakin,  bat 
he  has  fully  vindicated  himself  this    evening — 
(cheers).    Having  a  residence  in  the  neighbour- 
hood, and  holding  perhaps  the  largest  property  in 
the  neighbourhood,  he  desires  to  have  the  ties 
which  bmd  him  to  his  tenantry  confirmed  by  being 
elected  as  their  representative  in  Parliament.    I 
don*t  know  that  a  single  question  of  difficulty  re- 
mains between  you  and  him,  especially  now  that 
the  little  four-legged  question  has  been  got  rid  ot 
— (laughter  and  cheers).    I  am  thankful  that  I  am 
not  a  rabbit  just  now.     But  perhaps  I  am  not 
quite  right  in  saying  that,  as  after  a  few  months 
rabbits  will  be  much  prized — (laughter).    Those 
animals  which  you  choose  to  style  vermin  will  no 
longer  disturb  you,  and  farmers  will  be  able  in 
future  to  indulge  the  hope  of  having  that  to  whidi 
they  are  entiUed — (cheers)."    [MSllor,  J. — Was 
that  said  in  the  presence  of  Col.  Deakin  P]     It  was 
my  Lord.     [Mellor,  J. — Do  I  understand    that 
your  contention  is,  that  the  concession  of  the  right 
to  kill  rabbits  was  a  distribution  of  money *s  worth, 
or  a  valuable  consideration  to  gain  popularity  and 
influence  at  the  election  P]    That  is  my  proposi- 
tion.  [Mellor,  J. — If  those  present  consisted  both 
of  voters  and  non- voters,  would  the  same  result 
follow  P]    I  think  that  would  be  so.    The  result  was 
calculated  to  interfere  with  the  freedom  of  election. 
The  respondent  and  his  agent  caused  a  thousand 
copies  ot  the  reports  of  those  meetings  in  the  JLatta- 
ceston  Weekly  N'ews  to  be  printed  and  circulated 
among  the  electors.    Attached  to  the  reports  was  a 
leader  of  the  Launceston  paper  and  a  copy  of  Yersei, 
much  of  the  ordinary  election  stanoard.     This 
sheet  as  issued  was  to  be  regarded  as  an  election 
address  of  CoL  Deakin. 

The  nature  of  the  evidence  and  of  the  argumenti 
is  fully  stated  in  the  following  judgment : 

Mellor,  J. — In  this  case  a  petition  baa  been 
duly  presented  complaining  of  the  return  of  a 
gentleman  of  the  name  of  Deakin — who  is  a  ooknid 
of  volunteers,  as  I  understand,  in  Lancashire — is 
not  being  duly  elected,  upon  the  ground  of  oorrupt 
practices  by  himself  or  his  agents  at  the  late  elec- 
tion attributed  to  the  sitting  member  or  to  his 
agents.  Now  these  cases  resolve  themselves  into 
one  single  question — the  whole  validity  of  the  late 
election  turns  upon  the  fact  whether  the  concession 
or  the  statements  made  at  the  various  meettngs 
during  the  election,  and  just  before  the  poll,  by 
Col.  Deakin,  in  the  presence  and  hearing  of  certain 
tenants  and  others,  did  or  did  not  amount  to  a 
corrupt  practice  within  the  Election  Petitions 
Act ;  or,  as  was  alleged  by  Mr.  Leresbhe,  to  a 
oorrupt  practice  or  an  act  of  bribery  at  oommon 
law,  which  he  says  would  in  itself  Buffice  to  dis- 
qualify the  person  who  committed  it  from  being  a 
candidate  qualified  at  the  election.  Now  the  cir- 
cumstances are  entirely  novel,  and  very  peonliar 
indeed  they  are,  and  it  is  my  duty  to  bear  in  mind 
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not  only  the  oonseqaences  which  may  result  in  the 
one  view  of  the  case — penal  in  the  one  case,  as  my 
brother  Parry  has  truly  expressed  it — upon  the 
Bitting  member,  in  case  1  hold  that  what  was  done 
at  that  time  amounted  to  a  corrupt  practice.  On 
the  other  hand,  I  must  be  careful  that  for  the  future 
I  do  not  at  all  events  open  a  mode  of  construing 
the  Act  of  Parliament  which  may  let  in  a  ereat 
deal  of  mischief,  which  the  policy  of  the  law  is  to 
ayoid.  Now  the  history  of  the  case  appears 
to  be  this :   In   the   year   1872  Col.  Deedcin,  a 

gentleaan  of  fortune  in  Lancashire,  either  saw  or 
eard  that  this  estate  of  Werrington  Park  was  in 
the  market,  and  it  appeared  that  amongst  other 
advantages  held  out  to  the  purchaser  was  the  in- 
flnence,  rightly  enough  and  naturally  enough, 
which  it  would  give  him  in  the  return  of  a  member 
for  the  borough  of  Launceston.  Now  Col.  Deakin 
purchased  the  estate  as  an  investment,  but  that 
was  amongst  the  temptations  held  out  to  any  per- 
son who  might  purchase  it.  Very  soon  after,  in 
the  year  1872  (I  think  the  purchase  was  a|;reed 
for  at  the  end  of  1871),  at  Lady  Day  1872  or 
thereabouts.  Col.  Deakin  took  possession  of  the 
estate  which  he  had  purchased.  When  later  he 
came  again  (for  at  that  time  nothing  particular 
transpired),  it  appeared  to  be  a  general  visit  to  the 
estate;  but  later  on  he  came  again,  and  at  that 
time  he  brought  with  him  two  persons  as  game- 
keepers, one  a  principal  gamekeeper  and  the  other 
as  an  assistant  gamekeeper,  and  in  the  presence 
of  Paver  who  was  then,  and  had  been  up  to  the 
time  of  CoL  Deakin  coming  into  possession  of  this 
estate  by  purchase,  the  employed  agent  with  re- 
gard to  the  game  and  the  park,  and,  I  suppose,  of 
the  deer  in  the  park,  of  tne  former  owner — Col. 
Deakin  makes  inquiry  at  that  time  as  to  the  state 
of  the  game  upon  the  estate.  He  is  told  that  there 
is  a  pretty  fiftir  lot  of  hares,  and  pheasants,  and 
partridges;  but  one  of  the  keepers  tells  him  that 
there  are  too  manjr  rabbits.  Col.  Deakin  there 
and  then,  at  that  time,  and  as  early  as  that,  ex- 
presses a  determination  that  the  rabbits  must  be 
kept  down ;  that  he  will  not  permit  tenants  of  his 
to  snffer  in  consequence  of  an  excess  of  rabbits  or 
game.  Now,  when  Col.  Deakin  bought  the  estate, 
the  fiurms,  such  of  them  as  were  of  any  extent  in 
the  bands  of  agricultural  tenants,  were  let  under 
agreements  for  leases  or  on  agreements  from  year 
to  ^ear,  subject  to  be  put  an  end  to  by  a  six  months' 
notice  to  quit.  In  each  of  those  agreements 
there  was  a  reservation  to  this  effect :  "The  land- 
lord reserves  to  himself  all  minerals,  clay,  sand, 
and  gravel,  with  power  to  work  the  same,  and  all 

Sime,  hares,  rabbits,  fish,  and  wild  fowl,  with  ex- 
osive  liberty  of  sporting  for  the  same,  and  to 
allow  other  persons  — that  is  to  say,  other  per- 
sons whom  he  chose  to  permit  to  do  so— "a 
power  to  enter  upon  any  part  of  the  promises,'* 
and  so  on.  Therefore  there  was  an  absolute  reser- 
vation of  all|the  game,  fish,  rabbits,  and  wild 
fowl  to  the  owner  of  the  estate,  and  to  his 
friends  and  persons  whom  he  chose  to  permit  to 
■port.  Now  this  was  the  state  of  things  at  the 
tune  that  Col.  Deakin  came  into  possession,  and  it 
so  continued  in  aU  cases  where  the  agreements 
were  not  put  an  end  to.  No  steps  were  taken  to 
give  notice  to  the  tenants,  or  the  tenants  to  give 
notice  to  the  landlord,  except  in  two  instances. 
One  of  these  was  a  person  of  the  name  of  Bundell, 
who  seems  to  have  left  the  fkrm,  I  think,  before 
Ghmtmae  of  last  year,  bnt  to  have  insisted  upon 


retaining  in  his  hands  the  sum  of  502.,  to  hold  as  a 
sort  of  security  in  respect  of  various  alleged  cluims 
which  he  had    to  make   against   Col.  Deakin — 
whether  they  were  valid  or  not  it  is  not  for  me  now 
to  say.    Amongst  them,  not  altogether  dependent 
upon  this  matter  of  bOL,  but  upon  various  matters, 
was  a  claim  for  damage  done  by  rabbits.     Mr. 
Gubbins  was  another  gentleman  who  took  a  small 
farm,  I  believe  a  grass  farm,  very  recently  from 
Mr.  Paver,  the  agent  of  Col.  Deakin  in  the  matter, 
and  he  insisted  upon  the  right  to  sport  of  killing 
rabbits  for  himself;   that  was  conceded  to  him, 
and  no  objection  was  made,  and  I  believe  it  was 
proved  that  when  Col.  Deakin  heard  of  it  he  said, 
"  With  all  my  heart,"  or  some  expression  of  assent 
of  that  sort.     Now,  after  that  time,  there  were 
undoubtedly  complaints  made  by  tenants  of  in- 
jury done  by  rabbits,  and  those  complaints  were 
so  repeated  that  an  expression  was  attributed  to 
Col.  Deakin  that  he  could  not  put  his  nose  out  of 
doors  without  meeting  with  some  complaint  about 
these  rabbits.    As  soon  as  Col.  Deakin  became 
aware  that  a  grievance  was  felt  by  any  of    his 
tenants  with  regard  to  rabbits,  I  am  satisfied  that 
he  gave  orders  that  a  trapper  should  be  engaged, 
and  that  proper  steps  should  be  taken  to  diminish 
the  quantity  of  rabbits,  and  as  far  as  possible  to 
reduce  it  to  a  minimum,  in  the  case  of  the  tenants 
of  this  estate.    I  think  it  is  due  to  him  to  say  that 
he  seems  to  me,  down  to  a  very  late  period  indeed, 
to  have  been  struggling  to  satisfy  the  tenants  upon 
the  ground  of  damage  which  they  had  suffered,  or 
alleged  that  they  had  suffered,  in  respect  of  rabbits 
eating  the  crops  which  were  growing  upon  the 
farms.    Now  the  state  of  the  law,  as  I  understand 
it,  upon  that  reservation  of  Col.  Deakin,  was,  that 
he  was  at  liberty — at  least  I  am  not  aware  of  any 
decision  to  the  contrary — to  keep  the  shooting  in 
his  own  hands.    The  farmers  very  foolishly  took 
their  farms  subject  to  a  reservation,  an  absolute  and 
entire  reservation,  of  game,  hares,  and  rabbits ;  and 
it  appears  to  me  that  they  had  no  claim  in  point  of 
law  against  the  landlord  under  whom  thev  held. 
However  that  might  be,  every  landlord  wno  had 
got  a  reservation  of  that  sort  would  naturally,  if 
he  were  a  considerate  gentleman,  not  insist  upon 
the  reservation  as  warranting  serious  mischiei  to 
his  tenants ;   and  probably,  if  a  rich  man  and  a 
good-natured  man,  would  make  compensation  to 
any  tenant  who  should  feel  damaged,  or  could  show 
that  he  had  been  damaged,  by  the  rabbits.   At  the 
same  time,  one's  experience  leads  one  to  know  that 
farmers  are  rather  a  complaining  race,  who  seem 
to  think  that  by  complaining  a  good  deal  they 
shall  fjet  something,  and  I  very  rarely  or  ever 
heard  m  a  court  of  justice  any  farmer  ever  express 
that  he  was  doing  well  upon  his  farm.    Therefore 
1  think  it  is  not  unlikely  that  Col.  Deakin  and  Col. 
Deakin's  agent — ^at  all  events,  his  agent  Mr.  Paver 
— might  have  supposed  that,  though  there   was 
some  foundation  for  the  claim,  it  was  not  so  serious 
as  perhaps  it  was  represented,  because  we  know 
that  it  is  not  unfrequent,  at  all  events,  that  things 
are  attributed  to  rabbits  which  are  due  to  other 
noxious  animals,  such  as  rats,  and  even  to  insects 
in  the  shape  of  wireworm,  which  do  a  great  deal 
of  damage  which  is  often  attributed  to  rabbits. 
However,  all  these  considerations  had  this  effect : 
Col.  Deakin  was  anxious  that  no   just  cause  of 
complaint  should  remain  with  regard  to  excess  of 
rabbits;  and  there  is  a  correspondence  put  in 
which  I  was  very  glad  to  have  put  in«  b«ca?3AA  \^» 
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enables  me  to  say  that  at  a  very  late  period  indeed 
he  was  in  correspondence  with  his  agent ;  and  I 
think  his  agent,  Mr.  Cowlard,  took,  very  judi- 
ciously and  wisely,  a  lenient,  but  at  the  same  time 
a  considerate  view  of  the  complaints  the  tenants 
had  made  with  re^rd  to  damage  by  game.  Now, 
as  late  as  the  5th  Dec. — and  at  that  time,  although 
there  were  general  rumours  that  a  dissolution 
might  occur  in  the  course  of  the  present  year,  yet 
nobody  really  anticipated  at  that  time  a  dissolution 
as  a  thing  at  all  immediate  or  imminent — Mr.  Cow- 
lard. writes  his  letter :  "  My  dear  sir, — We  had  a 
very  good  court,  and  I  have  paid  so  much  on  ac- 
count of  receipts  to  your  account  at  the  Devon  and 
Cornwall  Bank.  The  only  discordant  element  at 
the  court  was  the  rabbit  damage."  Therefore  it 
appears  that  at  the  rent  day,  the  audit — or  court  as 
it  is  called  in  this  letter — there  was  a  discordant 
element  upon  the  subject  of  rabbit  damage,  and  I 
cannot  doubt  that  there  were  complaints  fre- 
quently made ;  indeed,  it  is  not  denied  that  there 
were  such  complaints,  and  that  Col.  Doakin  had  a 
knowledge  of  tnem,  and  that  upon  the  receipt  of 
this  letter,  which  contained  the  suggestion  which 
I  will  immediately  read,  he  assented  to  the  propo- 
sition which  was  there  made ;  but  I  only  use  it  at 
the  present  moment  in  this  respect,  that  the  dis- 
cordant element  at  the  court  was  the  rabbit  damage. 
Then  it  goes  o'a :  "  Mr.  Mitchell,  one  of  the  chief 
feufferers,  said  that  Mr.  Kitton  had  valued  the 
damages  at  your  instance  with  Paver,  and  that  in 
consequence  he  expected  that  I  should  be  prepared 
to  say  what  allowance  he  was  to  have.  I  had  heard 
nothing  of  this  valuation,  and  could  only  say  to 
him  and  the  others  (five  in  number)  that  I  would 
report  their  application  to  you,  stating,  however, 
the  efforts  you  were  making  to  get  rid  of  them." 
It  is,  however,  plain,  that  the  main  of  the  rabbits 
were  supportea  upon  the  tenants'  crops,  and  it 
occurs  to  him  that  it  might  bo  done  in  this  way, 
that  is  to  say,  by  the  employment  of  a  trapper, 
and  by  the  employment  of  another  trapper,  who 
ceased  to  be  employed  because  his  trapping  did 
not  pay  the  expenses  of  his  employment.  Col. 
Deakin  says  that  is  wtat  they  tried;  they  em- 
ployed a  second  trapper,  but  it  was  found  that  the 
amount  of  rabbits  he  took  by  trapping  did  not  in 
point  of  fact  cover  the  expenses  bf  his  trapping. 
That  being  so,  he  says :  "  I  assume  that  200  are 
killed  each  week,  worth  Od.  each,  and  dividing 
them  by  thirds,  namely,  trapper  Sd,,  keeper's 
wages  Sd.j  and  tenants'  damages  3(£.,  we  should 
have  for  distribution  in  six  months*  time  amongst 
the  tenants  60/.,  which  would  run  off  thus : — 
Mitchell  20/.,  Burt  7/.,  Facey  14Z.,  Wilcox  l-«., 
Jenkings  5/. ;  60/.  in  all."  I  should  anticipate 
that  that  was  rather  a  high  estimate  of  what  would 
be  the  product  of  killing  the  rabbits.  However, 
that  was  the  proposal  contained  in  the  letter  of 
Mr.  Cowlard  to  Col.  Deakin.  Now  what  is  Col. 
Deakin's  answer?  "I  am  duly  in  receipt  of  your 
favour,"  and  so  on ;  "I  am  sorry  the  rabbit 
question  should  have  been  the  cause  of  any  annoy- 
ance ;  however,  I  hope  the  little  difficulty  will  be 
arranged  quite  satisfactorily  to  all  parties.  I  shall 
have  no  objection  to  carry  out  your  suggestion." 
He  immediately  accepts  the  suggestion  made  by 
his  agent,  and  so  on.  **  I  note  your  advertisement 
in  the  Field  " — that  was  in  reference  to  engaging 
a  trapper ;  and  on  the  1st  Jan.  to  Mr.  Paver  he 
writes:  "I  am  glad  to  receive  your  letter  of  the 
£PlIi  Dec.     I  note  that  you  have  engaged  two 


trappers,  which  I  feel  pleased  to  hear.  Please  get 
rid  of  the  rabbits  by  all  means.  Mr.  Cowlard 
has  arranged  to  divide  the  rabbit  money  amongst 
the  tenants  who  have  sustained  any  loss.** 
That  is  the  position  of  things  down  to  the  month 
of  January.  Then  towards  the  close  of  January 
everybody,  apparently,  was  taken  by  surprise  by 
the  fact  that  there  was  a  dissolution  of  Parliament 
in  the  Gazette^  and,  of  course,  every  person  who 
had  any  desire  to  stand  for  any  county  or  borough 
was  obliged  to  be  upon  the  alert  as  soon  as  possible. 
Now  it  turns  out  that  Col.  Deakin  had  before  that 
time,  I  think  six  months  before,  announced  his 
intention,  whenever  a  dissolution  should  occor,  of 
standing  for  this  borough.  Some  reference  has 
been  made  to  the  correspondence  between  CoL 
Deakin  and  Sir  Massey  Lopes,  which  is  a  matter 
which  I  have  nothing  to  do  with.  Col.  Deakin  had 
as  much  right  to  stand  for  the  borough  as  any- 
body else  could  have,  and  he  chose  to  announce 
that  at  the  approaching  dissolution  he  should 
stand  for  the  borough.  Accordingly,  a  dissolution 
taking  place,  three  gentlemen  appear  upon  the 
Liberal  side,  as  it  is  called,  to  contest  or  to  endea- 
vour to  get  selected  as  a  candidate  to  stand  in  oppo- 
sition to  Col.  Deakin.  The  three  gentlemen  ap- 
peared at  the  meeting  of  the  electors — a  Mr.  Noms, 
a  Mr.  Snell,  and  Mr.  Drink  water.  Mr.  Norris  did 
not  give  satisfaction  in  consequence  of  the  opinions 
which  he  held  with  regard  to  ground  game ;  and 
after  some  discussion,  in  which,  I  think,  he  rather 
accused  Mr.  Drink  water  of  being  a  game  pre- 
server, Mr.  Drinkwater's  explanation  about  his 
renting  7000  acres,  and  his  right  to  shoot  over 
them,  appears  to  have  been  satisfactory,  and  ulti- 
mately ne  was  adopted  bv  the  meeting  as  the 
candidate  who  was  to  stand  in  the  Liberal  intere^ 
against  Col.  Deakin.  Now  that  is  the  state  of 
things  in  the  borough  when  Col.  Deakin  comes 
down  upon  the  Thursday,  and  upon  the  Thursday 
he  issues  his  address  to  the  electors  of  Launceston. 
At  that  time  Col.  Deakin  is  coming  out  with 
his  opinions  upon  various  points  of  interest  to 
the  constituency,  and  he  refers  to  his  promise. 
[His  Lordship  went  through  the  address.] 
He  says :  "  I  recognise  the  responsibility  which 
is  thrown  on  landed  proprietors  of  provid- 
ing convenient  and  hejilthy  dwellings  for  the 
artisans  and  labourers  in  their  locality.  I  be- 
lieve that  a  liberal  outlay  of  this  description, 
though  not  directly  remunerative  as  an  invest- 
ment, will  elevate  the  moral  position  of  the  inha- 
bitants, and  tend  to  their  comfort  and  well-being." 
No  human  being  can  object  to  these  sentiments,  so 
far  as  I  have  hitherto  stated  them.  [Having  noticed 
other  topics  his  Lordship  concluded.]  Then  he  says: 
"Being  a  considerable  proprietor  in  LauncestoniUQd 
the  neighbourhood,  where  I  hope  in  future  toberesi- 
dent,  it  is  my  desire  and  interest  to  promote  voor 
local  prosperity ;  and  my  best  exertions  shall  be 
devoted  to  doing  so,  and  to  discharging  mv  duty 
as  the  representative  of  your  borough. '  Now  I 
have  read  those  various  topics  referred  to  in  that 
address  for  the  purpose  of  showing  that  there  is 
no  sug£:estion  or  mention  in  that  address  of  the 
policy  or  impolicy  of  the  game  laws — that,  althoo^ 
there  is  a  mention  of  the  relations  between  lam- 
lord  and  tenant,  and  of  providing  cottages,  jx^  fit 
for  them  to  live  in,  there  is  an  absence  of  any  sag- 
gestion  relating  to  the  topic  of  rabbits  and  game. 
This  being  the  state  of  things,  and  having  issued 
this   address.  Col.    Deakin    attends   a   meetiiig 
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the  Thursday  (that  is  the  same  day  that  that 
BS8  was  issued),  and  then  he  goes  through  the 
ns  topics  which  have  been  refeiTed  to  in  his 
?88;  but  it  appears  that  Col.  Deakin  was  fol- 
1  by  a  mob,  shouting  "  rabbits,"  and  a  rabbit 
was  exhibited  upon  a  pole,  and  an  attempt  made 
t  up  considerable  uproar — I  dare  say,  with  re- 

to  that  rabbit  question,  which  had  been  un- 
tedly  mooted  at  the  meeting  of  the  preceding 
ng,  when  the  Liberal  candidate  was  selected, 
cfore,  that  being  so,  a  handbill  was  issued, 
1  was  put  in  and  read,  which  contained  two 
ins,  in  which  some  one  sang  the  praises  of  Mr. 
vwater  and  disparaged  Col.  Doakin,  and 
igst  other  things  there  were  allusions  to  the 
'.    This  was  put  out  as  an  anonymous  placard, 

0  doubt  my  brother  Parry  was  quite  warranted 
f-'ing  that  the  man  who  put  it  out,  if  ho  had 
n  the  real  facts,  would  nob  have  done  it.  It 
^ross  misrepresentation  of  facts,  but  its  only 
rtance  is,  that  one  of  the  points  mentioned  in 
he  game  laws.  With  regard  to  the  game  laws, 
what  would  Mr.  Drinkwater  do?     He  would 

all  ground  game  as  vermin.  What  would 
Deakin  do?  He  would  supply  the  London 
ets  with  rabbits,  and  prosecuto  to  the  utmost 

trespasser.  Uudoubtedly,  when  Mr.  Lerescho 
?d  the  case,  he  opened  a  case  which  was 
to  a  certain  extent,  and  he  represented  from 
ustructions  that  Col.  Deakin  was  a  game 
rvcr,  and  had  issued  those  orders  about 
ts  and  game,  and  that  he  made  a  profit  by 
lie  of  rabbits  at  Launceston  ;  and  three  places 
specifically  named  and  mentioned,  and  cer- 
juantities  of  rabbits  were  shown  to  have  been 
by  Mr.  Paver  to  a  man  of  the  name  of 
n,  and,  I  think,  to  a  man  of  the  name  of 
ivan,  and  another  gen  tic  t  nan  in  London, 
received  consignments  from  time  to  time  for 
rt  time  of  rabbits  for  sale  on  commission,  and 
nounts  were  given  in  evidence  by  those  gen- 
n  as  to  what  they  had  paid,  and  also  upon 
ide  of  Col.  Deakin  a  statement  was  made, 

1  I  see  no  reason  whatever  to  doubt,  of  the 
nt  which  was  realised  by  the  sale  of  those 
:8.  Now  it  is  not  true — of  that  I  am  satisfied  ; 
only  speaking  of  the  impression  made  upon 
ind — that  Col.  Deakin  profited  one  farthing 
3  sale  of  those  rabbits.  The  only  thing  which 
3  suggested  is  this,  that  Col.  Deakin,  being  to 

extent  at  all  events  a  game  preserver,  had 
ain  portion  of  rabbit  money,  to  pay  the  wages 
eeper  as  well  as  the  wages  of  a  trapper,  from 
.  he  did  get  some  benefit ;  because  if  a  man 
1  to  have  two  keepers  on  an  estate  of  4000 
it  is  not  more  than  is  required ;  and  to  that 
t  it  is  true  that  ho  was  overborne  by  mbbits, 
nploj'ed  a  trapper  to  keep  down  the  rabbits 
the  estate,  and  did  employ  another,  or  would 
lone  so,  only  it  was  found  that  the  amount 
ney  earned  by  him  in  trapping  did  not  equal 
:pense  of  his  wages.  Now  at  the  time  that 
vaa  puc  out,  it  misrepresented  the  state  of 
I  by  imputing  that  he  got  a  quantity  of 
f  from  the  rabbits.  I  am  satisfied  that 
)ot  true ;  that  Col.  Deakin  did  not  put  a 
Dg  of  money  in  his  pocket.  He  was  anxious, 
itently  with  his  position,  to  keep  down  the 
is  to  such  an  extent,  at  all  events,  that  none 
teDants  should  have  any  legitimate  claim  to 
leration  for  damage  done  oy  the  rabbits, 
must  be  some  damage  done  upon  an  estate 


where  there  are  a  good  many  rabbits  kept.    Even 
if  a  landlord  employs  a  dozen  trappers,  there  will 
be  found  to  be  some  damage  done,  and  that  the 
trappers  cannot  quite  keep  them  down,  and  it  is 
only  by  the  co-operation  of  the  tenants  that  these 
things  can  be  effectually  put  an  end  to.     That  was 
the  state  of  things  at  the  time  of  the  meeting,  and, 
referring  to  this  very  placard,  Col.  Deakin  says  : 
"  As  to  the  matter  of  rabbits,  on  which  question 
my  opponent  is  trying  to  make  capital  against  me, 
I  tell  you  that  I  am  anxious  that  every  rabbit  in 
the  neighbourhood  shonld  be  destroyed,  and  am 
taking  every  step  to  destroy  them,  and  am  now 
employing  more  trappers  for  that  purpose  (loud 
cheers),  and  shall  be  glad  for  any  of  mv  friends  to 
have  them  when  they  aro  shot."    Now  I  (juite 
acjreo  with  the  observation  of  Mr.  Leresche,  that 
if  it  had  stopped  there  nobody  could  have  said  that 
there  was  anything  which  could  affect  in  any  way 
the  qualification  of  Col.  Deakin  to  bo  a  candidate 
at  that  election.    He  expresses  there  nothing  more 
than  his  desire,   which  I  believe  was  an  honest 
desire  so  far,  that  the  rabbits  should  bo  kept  down, 
and  *^.hat  he  was  quite  willing  that  any  friends  of 
his — that  is,  I  suppose,  any  of  the  people  who  shot 
them  or  killed  them — or  that  anybody  who  wanted 
an  odd  rabbit  or  so,  might  have  them  as  far  as  ho 
was  concerned ;  that  he  did  not  consider  them  of 
so  much  importance  as  regards  the  value  of  the 
rabbits.     Now  it  appears  to  me  that,  if  it  rested 
there,  there  could  be  no  suggestion  which  would 
hold  water  that  Col.  Deakin  was  in  any  way  mak- 
ing the  rabbit  question  a  question  by  wliich  ho  was 
to  affect    the   votes    of    his    particular    tenants, 
because  his  tenants  were  aware,  I  suppose,  that  he 
was  making  exertions  to  keep  the  rabbits  down. 
I  do  not  know  whether  it  was  actually  proved ;  but 
it  seems  that  the  five  tenants  actually  received  com- 
pensation according  to  the  division  suggested  in 
the  letter]  of  Mr.  Cowlard.     Still  it  is  suggested 
that  that  was  not  enough,  and  that  was   not  all 
that  the  people  wanted,  whether  they  were  farmers 
or  tenants,  or  other  persons ;  that  they  desired  a 
much  more  explicit  statement,  and  a  much  more 
extensive  one,  before  they  were  satisfied  as  to  this 
question ;  that  is  the  suggestion  of  Mr.  Leresche 
upon   the   matter.      Then  Col.   Deakin  the  next 
night  attends  a  meeting  at  St.  Stephen's,  and  that 
I  understand  is  where  he  owns  a  good  deal  of 
property;    and   with  regard  to  that,  1  may  say 
at   once  that   I  think  the  report  of  that  speech 
is  admissible  in  evidence  as    to   the    statement 
it     contains,    as     affecting    this    (juestion,    not 
only  by  its    being  an  accurate    report   of    what 
was  said,  but  it    was  thought  to    be   important 
and    in     the     interests     of    Col.   Deakin     that 
this  speech  should  bo  circulated  amoncjst  the  in- 
habitants and  voters  of  Launceston ;  and,  accord- 
ingly, upon  the  Saturday  a  thousand  copies  of  this 
sheet  were  struck  off,  and  they  were  circulated 
amongst  the  voters  of  Launceston;  and  we  must 
ask  ourselves  by  and  by  what  was  the  object  of 
the  agent  of  Col.  Deakin  in  ordering  these  copies. 
Col.  Deakin  took  no  part  in  it ;  he  did  not  order 
them  himself,  but  his  agent  did ;  and  he  is  respon- 
sible undoubtedly  for  the  circulation  of  this  news- 
paper sheet  amongst  the  electors  on  Saturday.    It 
contains  a  report  of  the  meeting  to  which  I  huve 
referred,  and  it  also  contains  a  report  of  the  meet- 
ing to  which  I  am  about  to  refer;  it  begins  by 
saying  :  "  Most  enthnsiastio  meeting.    A  densely 
crowded  meeting  was  held  in  the  l&r^Q  tQ^\£L  q^\»VI^ 
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Korthumberland  Arms,  St.  Stftphen^s,  yesterday 
evening,  when  a  most  heartily  received  address 
delivered   by    CoL    Deakin.      The    gallant 


was 


colonel's  remarks  were  received  with  repeated 
applause."  I  may  say  here  that  upon  this  rabbit 
question,  it  may  be  that  a  good  deal  of  the  excite- 
ment  was  got  up  for  a  purpose ;  at  all  events  it  was 
a  good  election  cry.  The  people  wanted,  if  they 
could,  either  to  bring  Col.  Deakin  to  some  state- 
ment, or  wanted  really  to  have  this  question  of 
jpx)und  game  settled,  as  the  one  main  and 
important  matter.  The  report  was  circulated 
amongst  them,  and  undoubtedly  it  was  cal- 
culated, I  cannot  doubt  that,  to  produce  an 
impression  upon  the  minds  of  all  the  persons 
who  read  it,  that  Colonel  Deakin  had  at  tnis  par- 
ticular meeting  to  which  I  now  going  to  refer 
gone  much  further  than  he  had  gone  at  the  pre- 
ceding meeting.  Now  in  this  report  it  is  said, 
*'The  gallant  coloneUs  remarks  were  received 
with  repeated  applause."  That  would  have  been 
the  mere  observation  of  the  reporter,  and  would 
have  been  his  opinion  and  nothing  more;  but 
being  circulated  in  print  by  the  agent  of  Col. 
Deakin,  it  must  be  understood  that  they  adopt<^ 
it  as  a  matter  calculated  to  impress  the  minds  of 
those  to  whom  the  circulation  of  it  was  addressed.  I 
will  read  the  passage  from  where  my  brother  Parry 
desires  to  take  it  up.  **  Referring  to  the  question  of 
compensating  farmers.  Col.  Deakin  expressed  him- 
self in  favour  of  compensating  farmers  at  the 
expiring  of  a  lease,  and  to  widows  in  case  of  death 
and  in  any  unforeseen  circumstances,  for  any  out- 
lay made  in  the  way  of  improvement.  He  would 
give  the  most  careful  consiaeration  to  the  question 
of  extending  the  franchise  in  counties,  it  would 
need  care,  as  it  would  involve  the  extinction  of 
several  small  boroughs  and  joining  them  to  elec- 
toral districts."  Beferrin^  to  the  muck-debated 
rabbit  question.  Col.  Deakm  said :  **  I  am  anxious 
that  every  rabbit  should  be  killed,  and  every  tenant 
is  at  liberty  to  kill  them  as  he  can."  Kow  those  are 
the  words  which — to  a  great  extent  explained,  or 
rather  strengthened  in  some  sense,  by  what 
occurred  at  the  subsequent  meeting — it  is  said, 
were  a  concession  made  to  the  tenants  which 
is  alleged  by  Mr.  Leresche  to  be  one  which 
is  capable  of  being  appreciated  as  of  money  value ; 
that  is  to  say,  a  concession  to  tenants  who  were 
heretofore  restricted  fh)m  the  right  of  killing 
rabbits  and  destroying  them,  that  they  might  not 
only  take  them  by  net,  but  shoot  them,  and  so  on. 
I  take  it  that  in  a  general  way  that  concession  is 
given.  I  take  it  that  in  this  case  the  right  to  kill 
game  was  a  concession  on  the  part  of  Col.  Deakin 
that  from  that  time  his  tenants  should  be  at  liberty 
to  kill  game  anyhow.  By  and  by  I  shall  have  a 
word  to  say  upon  the  allegation  by  Mr.  Leresche, 
that  that  was  a  consideration  not  only  likely  to 
influence  the  farmers,  the  actual  tenants,  but  also 
likely  to  influence  the  tenant  farmers,  if  there  are 
anj  such  persons  besides  CoL  Deakin^s  tenants  in 
this  borough,  and  also  those  who  felt  an  interest 
in  the  farmers  and  in  their  grievances,  and  was  a 
mode  at  all  events  of  acquiring  popularity,  apart 
from  its  effects  upon  the  tenants  themselves.  Now 
comes  a  very  important  statement,  when  we  con- 
sider the  most  ingenious  and  able  argument  which 
has  been  addressed  to  me  by  my  brother  Parry, 
which  did  produce  upon  my  mind  a  very  strong 
impression ;  and  if  I  am  not  able  to  agree  with 
J^lia  entirelj,  atill  it  was  an  alignment  odculated 


to  produce  a  very  strong  impression  upon  any- 
body who  heard  it.  I  am  bound  to  say  that  toe 
statement  which  was  made  by  Mr.  Cowlard  had  a 
twofold  bearing ;  it  not  onl^  shows  what  it  was 
understood  and  what  it  was  mtended  to  conyey  to 
the  electors  and  the  other  inhabitants  of  Laon- 
ceston  who  were  present  at  that  meeting,  but  it 
very  emphatically  describes  the  removu  of  this 
grievance  as  a  most  important  matter,  which  would 
hereafter  be  felt  by  the  tenants  in  a  manner  which 
he  describes.  Mr.  Cowlard  says :  *'  I  don't  know 
that  a  single  question  of  difficulty  remains  be- 
tween you  and  him  " — that  is,  between  Col.  Deakin 
and  the  electors  at  the  meeting.  Mr.  Frost  de- 
scribes it  to  have  been  said,  in  the  presence  of  all 
the  tenants — that  must  have  been  an  ezaggeratioQ 
— but  at  all  events  in  the  presence  of  a  number  of 
tenants  of  Col.  Deakin  at  that  meeting,  Mr.  Cow- 
lard said :  "  I  don*t  know  that  a  single  questum 
of  difficulty  remains  between  you  and  him,  espe- 
cially now  that  the  little  four-legged  question  haa 
been  got  rid  of."  I  have  no  doubt  that  was  a  jooQse 
way  of  putting  it,  but  still  it  was  a  statement  cal- 
culated to  convey  to  the  minds  of  the  persons  who 
heard  him  that  he  was  referring  strictly  to  the 
rabbit  question.  He  says:  "Now  that  the  little 
four-legged  question  has  been  got  rid  of ;  I  am 
thankful  that  I  am  not  a  rabbit  just  now."  Now 
Mr.  Cowlard  disclaimed  being  a  good  electioneer 
ing  speaker.  I  will  not  say  that  I  think  it  was  a 
wise  thing  to  have  made  this  speech,  but  it  was 
most  clever  and  ingenious,  and  was  likely  to  hit 
the  temper  of  a  meeting  of  this  description.  He 
says  :  "  I  am  thankful  that  I  am  not  a  rabbit  just 
now,  but  perhaps  I  am  not  quite  nght  in  sayioff 
that,  as  after  a  few  months  rabbits  will  be  muca 
prized."  The  evident  impression  Mr.  Cowlard 
wished  to  convey  to  the  tenants  was,  that  from 
that  time,  in  consequence  of  the  removal  of  this 
difficulty  between  Col.  Deakin  and  his  tenants, 
rabbits  would  become  very  scarce ;  that  is  to  say, 
a  very  much  more  effectual  destruction  of  rabbits 
would  take  place  than  had  hitherto  been  the  case. 
He  says :  '*  These  animals  which  you  choose  to 
style  vermin  will  no  longer  dis^rb  you,  and  fiu^ 
mers  will  be  able  in  future  to  indulge  the  hone  of 
having  that  to  which  they  are  entitled."  Now 
what  IS  that  ?  To  have  their  crops  free  from  the 
destructive  influence  of  rabbits  P — and  that  will  be 
the  result  of  what  has  taken  place  in  the  remoyal 
of  that  question  between  Uol.  Deakin  and  his 
tenaijts.  That  is  the  essential  meaning  of  it. 
Had  this  been  merely  an  extempore  speech  at  a 
public  meeting,  not  circulated,  I  could  haye  made 
some  allowance  for  energy  of  expression ;  but  I  am 
bound  to  say  that  I  think  the  printing  and  circa- 
lation  of  these  thousand  copies  does  set  the  seal  of 
approbation,  upon  the  part  of  Col.  Deakin'a  agenti, 
at  all  events  of  the  statements  which  sure  there 
reported  to  have  been  made  by  Col.  Deakin  and 
by  Mr.  Cowlard;  and  also  that  they  adopt 
the  language  of  this  leading  article.  Now 
this  is  it :  "  The  election  of  a  member  of  Ftr* 
liaraent  for  Launceston,  to  take  place  on  Monday, 
is  exciting  a  great  amount  of  interest.  Both  can- 
didates have  addressed  meetings  of  their  sop- 
porters,  and  an  active  canvass  has  been  proaeooted 
on  their  behalf.  There  is  very  little  doubt  aa  to 
the  triumphant  return  of  CoL  Deakin,  who  ia 
beyond  all  comparison  the  more  popular  randnUito 
of  the  two,  and  we  venture  to  say  the  mijoritj  of 
those  who  are  now  opposing  him  feel  that  for  tha 
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ol.  Denkin  is  by  far  the  better  man  to  be 
,  As  the  largest  landed  and  house  pro- 
in  the  neifl:hboarhood,  his  interests  are 
kl  with  our  own.  As  a  landlord  he  has  ren« 
imself  highly  popular  by  the  kindest  consi- 
1  for  the  interests  of  his  tenants.  He  has 
indsomely  removed  the  rabbit  di£Bculty  out 
way."  How  P  By  giving  his  tenants  there 
in,  and  from  that  time  forth,  permission  to 
9  rabbits  anyhow,  and  in  any  way  they 
That  is  the  view  and  the  only  view  I  can 
it.  I  cannot  blind  myself  to  common  ob- 
sns  which  arise  upon  reading  a  paragraph 
description.  I  must  use  my  common  sense, 
last  take  the  meaning  of  the  words  to  be 
had  been  an  auditor  at  the  meeting  and 
hose  statements.   I  must  consider  the  effect 

7  mind,  and  I  must  also  consider  in  reading 
tement  what  is  the  matter  to  which  it  refers, 

which  it  takes  credit  for  Col.  Deakin.  That 
he  has  removed  the  difficulty  most  hand- 

hj  a  concession — for  in  yielding  to  the 
slaims  of  justice  he  deserves  no  very  great 

but  in  making  the  concession  I  can 
it  the  expression  is  justifiably  made  use 
ivery  cause  of  dissatisraction  upon  the  part 
tenants  is  now  set  aside."  If  I  wanted  any- 
bo  show  that  there  was  a  strong  feeling 
the  tenants  upon  the  rabbit  question,  I  could 
:  for  anything  more  conclusive  than  that.  No 
there  was  a  great  amount  of  feeling.  I 
take  it,  as  it  was  suggested  by  Col.  Deakin, 
was  all  got  up  by  the  Liberals ;  because  I 
;  from  the  proceedings  in  the  town,  the 
I  complaint  which  had  been  proved  by  the 
B  who  met  Col.  Deakin's  tenants  at  the 
; — ^whom  my  brother  Parry  did  not  cross- 
e,  and  very  wisely,  for  I  think  they  came  to 
to  complaints  at  a  certain  time  which  was 
raght  down  to  this  particular  period,  but 
ik^y  thev  were  made  prior  to  the  time  to 
Mr.  Cowlard*s  letter  refers — I  take  it  that 
irere  complaints  which  might  be  adjusted. 
B  said  that  farmers  are  a  complaining 
ind  that  they  are  apt  to  make  complaints, 
mes  well  founded  sometimes  not  well 
d;  but,  however,  there  was  that  feeling,  and 
ly  necessary  to  show  the  importance  which  it 

8  to  me  that  feeling  acquired  and  that  senti- 
ftcquired,  connected  with  what  Col.  Deakin 
d  did.  That  was  the  state  of  things  on  the 
.  On  the  Saturday  after  that  paper  had 
irculated  in  the  borough,  there  was  another 
g,  and  this  seems  to  be  a  meeting  about 
presentation  of  Launceston  ;  and  Mr.  Frost, 
as  present  at  that  meeting,  was  reported 
re  said:  "On  Friday  night  Col.  Deakin 
18  electors  at  St.  Stephens  to  kill  every 
upon  their  estates,  and  do  what  they  liked 
bem,  and  he  should  be  glad  to  hear  that 
lad  killed  every  rabbit  upon  the  estate." 
iie  actual  words  which  were  used  by  Col. 
I  at  that  meeting,  at  which  Mr.  Gumey,  the 
r  of  Mr.  Cowlard,  was  in  the  chair,  were 

Mr.  Frost  said,  '*  CoL  Deakin  has  not  done 
to  himself  upon  that  matter  " — ^that  is  the 
question,  which  he  had  previously  talked 
-**  for  Col.  Deakin  last  night,  in  the  presence 
his  tenants  at  St.  Stepnen^s,  said  this": 
re  anthority  for  you,  every  one  of  you, 
Q  every  rabbit  upon  my  estate."  He 
Mt  farther :  "  kill  them,  ferret  them,  shoot 
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them,  trap  them;   do  whatever  you  like;  send 
them  to  market,  do  whatever  you  will;   I  shall 
consider  it  a  great  comfort  if  you  come  to  me 
next  month  and  say  to  me  you  have  killed  every 
rabbit  upon  the  estate."    Now,  although  I  think 
it  bears  evidence  in  Col.  Deakin's  favour  that  he 
was  anxious  to  have  every  rabbit  upon  the  estate 
kept  down  and  killed,  still,  at  the  same    time, 
if  those  words  were  used    by  Col.   Deakin,  he 
there  and  then,  in  the  presence  of  his  tenants, 
though  other  persons  might  have  been  there,  said, 
•*  I  now  give  you  authority  to  kill  every  rabbit 
on  the  estate  as  you  like ;  trapping,  shooting,  or 
netting,  or  any  way,  kill  them  and  sell  them,  send 
them  to  market,  and  do  whatever  you  like  with 
them."  Was  that  true?  Was  not  that  the  meaning  P 
Could  there   be   any  other  meaning   attributed 
to  it  P    And  Mr.  Gumey  being  appealed  to,  also 
says  when  it  was  that  Col.  Deakin  had  first  said 
it :  "  He  gave  immediate  orders,  when  he  became 
aware  of  the  grievance,  and  he  said  so  last  night." 
Therefore  "  last  night " — that  is,  the  night  before, 
when  Mr.  Gumey  was  in  the  chair — ^was  alleged  hj 
Mr.  Gume^  to  be  the  time  from  which'  dated  this 
change  of  circumstances  with  regard  to  CoL  Deakin. 
Those  are  the  circumstances  of  the  case,  so  far  as 
the  actual  facts  proved  go.    I  believe  Col.  Deakin 
thoroughly  that  he  never  did  write   any  letter 
himRelf  al>out  the  price  of  rabbits  in  Leadenhall 
market    or   the    London   market;    he   probably 
would  kcow  nothing  about  it — he  lived  in  Man- 
chester.   I  think  it  highly  probable  that  there  was 
a   mistake  made  by  ^rown  as  to  that  matter. 
Upon    the    whole,  I  think  it  only  fair  to  say, 
talcing   the  whole    course    of    conduct    of   Col. 
Deakin  down  to  the  time  of  the  election,  and  the 
correspondence,  that  it  shows  that  Col.  Deakin  was 
really  desirous  of  putting  down  the  rabbits;  he 
might  be  desirous  of  raising  the  price,  or  his  agent 
might  be,  but  that  was  not  to  put  the  money  into 
his  own  pocket,  but  it  was  to  make  the  most  of 
the  distribution  in  respect  to  the  damage  done  to 
the  tenants  by  the  game.    Now  there  is  only  one 
other  circumstance,  and  then  I  have  done  with  the 
facts.    A  farmer  of  the  name  of  Benoy  was  at  the 
meeting,  who  just  did  a  thins  (he  was  a  tenant  of 
Col.  Deakin's)  which  shows  that  he  was  so  struck 
with  the  concession  that  was  made,  that  housed  an 
expression  which  was  to  the  effect  that  he  would 
lift  Col.  Deakin  in  an  arm  chair ;  or,  at  all  events, 
it  was  an  expression  of  great  satisfiEUStion  upon  the 
part  of  this  man  at  the  declaration  which  had  been 
made.  But,  however,  whether  promising  Col.  Deakin 
the  honour  of  chairing  or  not,  it  seems  to  have 
been  an  expression  of  the  satisfaction  and  of  the 
great  delight  of  the  man  at  hearing  this  explana- 
tion of  Col.  Deakin.    Now  that  would  not  of  itself 
do ;  the  mere  fact  that  a  man  had  said  to  his  te- 
nants, "  You  may  kill  game  how  you  like,  when  you 
like,  and  dispose  of  it  as  you  like,   would  be  nothing 
unless  there  was  another  object  in  doing  it,  because 
a  landlord  mav  undoubtedly — and  it  would  be  a 
very  strange  thin^  if  it  were  not  so — ^yield  to  the 
solicitations  of  his  tenants  and  say :  "  Although 
the  game  is  reserved  to  me  by  my  leases,  yet  I  shall 
regard  them  as  so  much  waste  paper ;  you  may 
shoot  and  kill  game,  and  do  not  botner  me  about 
rabbits ;  kill  them  all,  get  rid  of  them  all."    That 
would  be  quite  ri^ht  it  the  landlord  were  so  dis- 
posed ;  he  has  a  right  to  give  away  and  to  get  rid 
of  any  privilege  which  is  reserved  to  him ;  andU  sa 
fiftr  from  oomplamiiig  ot  \\i,  «^«rs>Q^i  ^^^3^.^\)^ 
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delighted  that  Col.  Deakin  had  in  so  handsome  a 
manner  refused  to  regard  the  reservation  of  rab- 
bits to  his  sole  use  as  an  operative  part  of  any 
agreement  with  his  tenants.  Therefore  I  most  go 
further ;  I  must  be  satisfied  that  what  passed  at 
these  meetings  was  done  for  the  purpose  of  influ- 
encing in  some  way  the  election  then  about  to 
take  place.  Now,  ordinarily,  judges,  when  they 
have  felt  that  there  have  been  very  hard  cases, 
have  been  enabled  to  escape  by  either  finding  that 
there  was  some  doubt  about  the  agency,  some 
doubt  about  the  words  which  were  used,  or  some 
doubt  which  enabled  them  to  come  to  a  conclusion 
that,  where  they  thought  that  in  other  respects  the 
election  had  been  an  honest  election,  they  would 
not  upset  it ;  and  I  have  also  always  expressed  my 
opinion,  that  where  I  believe  an  election  has  been 
honestly  conducted,  I  should  be  most  unwilling  to 
upset  such  an  election,  and  I  should  weigh  with 
great  nicety  and  care  the  expressions  which  were 
used,  and  I  should  doubt,  if  there  were  any  con- 
tradiction, upon  which  side  the  truth  lay ;  and 
then,  as  it  would  be  the  duty  of  those  who  sought 
to  impeach  the  seat  to  proauce  a  conviction  upon 
my  mind,  I  should  say  that  the  case  must  liail, 
because  I  was  not  satisfied  either  that  the  words 
were  actually  used  and  bore  the  meaning  attri- 
buted to  them,  or  that  I  was  not  satisfied  that  they 
were  said  by  any  person  who  was  authorised  to  say 
them.  Now  that  is  not  the  case  here ;  whatever 
was  done  was  done  by  Col.  Deakin  himself.  I  am 
not  embarassed  with  any  question  of  agency ;  I  am 
not  embarrassed  with  any  question  of  whether 
the  words  were  used,  beocMise  there  the^  are  in 
print,  and  upon  the  paper  which  was  circulated 
amongst  the  tenants  and  inhabitants  of  this 
borough  upon  the  Saturday.  I  am  not  embarrassed, 
therefore,  with  those  considerations  which  ordi- 
narily enter  into  the  duty  of  a  judee  to  consider 
upon  a  trial  of  this  sort,  but  I  must  look  at  it  with 
the  eyes  of  common  sense ;  I  must  not  be  led 
astray  from  my  duty  by  any  feeliug  that  the  mea- 
sure of  justice  is  liard — that  it  is  a  cruel  conse- 
quence which  is  to  follow.  If  I  come  to  the  opinion 
tnat  this  corrupt  practice  is  proved,  I  must  not  be 
deterred  by  any  consideration  of  the  kind.  If  I 
am  satisfied  that  the  object  was  not  probably  to 
induce  a  particular  tenant  or  particular  tenants  to 
vote  for  Col.  Deakin,  but  if  I  believe  that  the  object 
was  to  get  rid,  to  get  out  of  the  way,  that  rabbit 
question  which  was  the  only  cause  of  dissen- 
sion between  Col.  Deakin  and  certain  tenants ;  if 
I  believe  that  the  object  was  to  get  that  out  of  the 
way,  to  remove  the  impression  which  that  cry  had 
produced,  and  which  the  statements  made  b^ 
various  persons  had  produced  upon  the  voters ;  if 
I  think  that  that  was  so,  it  is  not  a  mere  conces- 
sion made  as  a  measure  of  abstract  justice,  but  it 
is  made  for  a  purpose  of  acauiring,  at  all  events, 
popularity;  and  though  I  have  endeavoured  to 
see  my  way  out  of  it,  I  confess  I  cannot  come  to 
any  other  conclusion  than  that  statements  of  this 
description  made  during  the  very  act  of  election 
almost,  that  is  to  say,  made  just  "before  the  nomi- 
nation and  the  poll,  and  made  in  this  manner,  were 
made  and  intended  to  produce  an  efiect  upon  the 
electors — and  did,  because  there  is  no  doubt,  as  is 
stated  in  one  of  the  papers  and  by  the  reporter, 
that  statement  was  received  with  enthusiastic 
cheering.  All  these  things  did  undoubtedly  give  a 
^reat  access,  at  all  events,  of  popularity  to  Col. 
Peakin,  and  I  am  bound  to  say  I  should  be  rather 


stultifying  myself  if  I  see  a  candidate  upon  the  ere 
of  an  election  cross-examined  by  persons  hostile 
to  him,  anxious  to  know  what  he  would  say  about 
this  rabbit  question ;  and  saying,  "  To  put  an  end 
to  all  this  stuff,  you,  my  tenants,  are  at  liberty  to 
kill  the  game  any  way  and  how  you  like,"  if  I  came 
to  any  other  conclusion  than  that  that  was  done, 
not  BO  much  from  an  abstract  sense  of  justice,  as 
from  a  desire  to  influence  the  election.    Now  I  am 
very  far  from  believing  that  either  Col.  Deakin  or 
Mr.  Cowlard  had  any  notion  in  their  minds  of  the 
extent  and  effect  of  the  Corrupt  Practices  PrereQ- 
tionAct;  they  had  either  not  known  it  or  they 
had  forgotten  it;  they  must  have  been  entirely 
unaware  of  the  effects  of  statements  of  this  descrip- 
tion made  by  persons  in  their  position.    Therefore, 
although  I  have  had  some  difficulty  in  coming  to 
the  conclusion  to  which  I  will  refer,  I  have  oome 
to  the  conclusion  that,  although  this  statemoit 
and  the  principal  statement  were  made  at  a  meet- 
ing said  to  be  composed  very  much  of  the  tenants 
of  Col.  Deakin,  it  was  an  offer,  and  amounted  to 
an  offer,  which  came  within  the  meaning  of  this 
Act.   So  far  as  the  meaning  of  an  offer  is  oonoemed, 
I  think  it  is  analogous  very  much  to  the  case  of 
an  offer  of  a  reward  which  I  put,  and  which  may 
be  accepted  by  anybody.    The  person  who  offers 
is  not  sure  that  it  will  be  accepted,  but  at  all  events 
it  was  an  offer  calculated  to  produce  the  impres- 
sion which  I  have  mentioned.     Now  that  being 
the  state  of  things,   the  words  of  the  Coxrapt 
Practices   Act  are    these:   "Every  person    who 
shall  directly  or  indirectly,  by  himself  or  by  any 
other  person  on  his  behalf,  give  or  procure,  or 
agree  to  give  or  procure,  or  offer,  promise,  or 
promise  to  procure  or  to  endeavour  to  procure^ 
any  office,  place,  or  employment  to  or  for  any  TOter, 
or  to  or  for  any  person  on  behalf  of  any  voter,  or 
to  or  for  any  other  person,  in  order  to  induce 
such  voter  to  vote  or  refrain  from  voting,  or  shall 
corruptly  do  any  such  act  as  aforesaid  on  aoooont 
of  any  voter  having  voted  or  refrained  fiK>m  vot- 
ing at  any  election.      Now  the  word  "  corruptly', 
has  been  several  times  under  the  oonsideratum  of 
the  judges,  and,  as  far  as  I  know,  they  all  h^ne. 
My  brotner  Blackburn,  certainly  on  two  ocoasiooB, 
has  laid  down  the  law  in  reference  to  it  in  terms 
which  are  exceedingly  clear.  He  says  "  What  is  the 
exact  meaning  of  the  word '  corruptly  P ' "  This  wu 
undoubtedly  upon  the  4th  section,  and  not  upon 
this  section  which  prohibits  treating.    "The  imd 
'  corruptly '  means  contraxy  to  the  intention  of 
this  Act,  with  motive  or  intention  by  means  ol  it 
to  produce  an  effect  upon  an  election,  not  ffoingao 
far  as  bribery,  but  gomg  so  far  as  to  prodaoe  au 
effect  upon  the  election.     Now  I  construe  that,  and 
expressions  of  a  similar  character,  as  meaning  that 
where  the  motive  is,  not  a  bond  fide  one  of  giving  a 
privilege  to  a  tenant,  where  the  landlord  expects 
nothing  in  return,  and  to  have  no  influenoe  upon 
his  conduct — it  is  not  that ;  but  it  is  where  the 
motive  is  to  produce  an  effect  upon  an  election. 
Then  I  think  the  offer,  if  it  be  an  offer  within  the 
meaning  of  the  section,  made  to  the  voters,  comes 
by  force  of  that  meaning,  to  be  within  the  definitioa 
of  that  section — an  offer  made,  and  made  to  iuSa- 
ence  a  voter  by  the  means  I  have  already  pointed 
out.     But  then  comes  this  question,  whether  or 
not  this  is  a  valuable  consideration  P     Noir,  m* 
doubtedly,  I  think  I  must  take  it  thi^  tMJmA 
the  statement  was  received  at  the  time  it  ynm  moi 
with  immense  applause,  the  tenantB,  finding  Ail 
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the  expenBO  of  trapping  and  the  trouhle  of  trapping 
was  ereater  than  they  had  supposed,  some  of  them 
at  alTevents,  have  since  the  election  come  back  to 
Mr.  Paver  and  wished  to  be  put  upon  the  old 
terms,  namely,  letting  Paver  trap  for  them,  or  send 
a  trapper,  ana  they  pay  the  trapper  3d,  each,  they 
having  the  rabbit.  I  think  that  was  proved,  and 
having  paid  the  trapper  3(2.  they  get  the  rabbit. 
Paver  xnaking  up  to  the  trapper  any  loss  in  conse- 

anenoe  of  the  trapping  money  not  coming  up  to 
be  WBffes  that  he  had  originally  agreed  to  pay 
him.  Now  I  think  it  is  not  improbable  that  a 
farmer  woold  very  much  prefer  to  have  his 
landlord  do  the  trapping  or  provide  a  trapper 
for  him,  he  getting  the  advantage  of  trapping 
by  setting  a  rabbit  for  the  price  of  3a.  in- 
stead of  having  to  pay  9(2.  or  10(2.,  or  what- 
ever might  be  the  value  of  the  rabbit  at  the 
time  it  was  trapped.  Bat  I  do  not  think  that  that 
makes  any  difference  in  the  case.  I  cannot  help 
thinking  that  it  is  a  consideration  which  is  valu- 
able and  appreciable.  If  a  landlord,  instead  of 
reserving  to  himself  the  entire  right  to  kill  the 
game  and  rabbits  upon  his  estate,  does  permit  his 
tenants  to  do  it  when  they  like  and  as  they  like, 
in  any  mode  they  like,  I  cannot  help  thmking 
that  that  is  a  valuable  consideration  appreciable 
in  money,  and  for  which  money  would  be  given,  or 
a  higher  rent  at  all  events  would  be  given  for  the 
&urm;  because  I  take  it  that  any  man  of  any 
sense  going  to  take  a  farm,  makes  inquiry  with 
reference  to  the  game  and  various  other  things, 
and  with  reference  to  the  supply  and  quantity 
of  game  which  the  farm  proouces;  and  that 
in  point  of  fact,  if  he  is  at  liberty  to  kill 
the  game,  he  would  rather  take  the  game  him- 
self, and  would  rather,  probably,  ^ive  some  in- 
crease of  rent.  At  all  events,  this  I  think  is 
clear,  that  a  person  would  prefer  to  take  a  farm 
upon  which  the  rabbits  were  not  reserved  to  the 
iMidlord,  and  upon  which  he  would  have  the  pri- 
Tilege  himself,  in  his  own  way  and  by  his  own 
means,  of  exterminating  them  from  the  farm.  We 
know  very  well  that  tne  rights  of  shooting  are 
constantly  the  snbject  of  damage  and  rents  ;  that 
is  to  say,  I  let  the  shooting  upon  my  farm  at  a 
shilling  an  acre,  or  I  let  the  8n(X)ting  of  rabbits 
npon  my  &rm.  I  do  not  see  why  it  should  not  be 
exactly  the  same ;  indeed,  you  cannot  go  about  the 
ooontiy  without  seeing  that  the  rabbits  are  so 
abniidant  in  some  places  that  the  privilege  of 
killing  rabbits  is  almost  equal  to  the  value  of 
everything  else  upon  the  farm,  and  it  must  there- 
fore be  that  in  those  cases  the  killing  of  the  rabbits 
npon  a  &rm  is  a  valuable  consideration.  I  cannot 
help  thinking  that  it  was  to  those  tenants  a  valu- 
able consideration,  and  that  the  effect  upon  the 
minda  of  these  tenants  was,  that  they  had  acquired 
by  that  concession  a  valuable  consideration  capable 
ox  beinff  represented  by  some  money  value.  Of 
course  1  cannot  estimate  what  money  value,  nor  is 
it  necessary  that  I  should  do  so ;  it  is  only  neces- 
sary that  I  should  arrive  at  the  conclusion  that  it 
wan  money  or  money's  worth,  and  that  the  respon- 
dent considered  that  he  was  parting  with  some- 
thing which  was,  or  might  be  in  his  hands,  a 
source  of  great  enjoyment  or  pleasure  or  other- 
wise^ which  he  gives  up  to  a  tenant,  and  thereby 
destroys  the  effect  of  the  reservation  under  which 
the  tenant  had  been  formerly  holding.  I  cannot 
hflip  thinking,  therefore,  that  it  was  a  concession 
wiuoh  had  aa  ai^redaUe  value.    That  being  so,  I 


am  bound  to  come  to  the  conclusion,  as  it  appears 
to  me,  that  this  was  an  act  done  by  Col.  Deakin ; 
and  although  I  say  it  with  unfeigned  regret,  I 
come  to  that  opinion,  coerced  in  point  of  fact  by 
considerations  which  are  higher  tnan  any  regurd  I 
can  have  to  the  feelings  or  the  consequences  which 
may  follow  to  an  individual.  I  must  see  that  in 
construing  the  Act  of  Parliament  intended  to  put 
down  all  corrupt  practices  and  influences  at  an 
election,  I  am  not  narrowing  by  any  (X)nstruction 
of  mine  the  effect  of  it,  but  am  giving  all  proper 
effect  to  it.  At  the  same  time  I  hope  I  am  giving  it 
no  extended  or  subtle  effect,  which  I  was  warned 
against,  and  was  thankful  to  be  warned  against — not 
that  it  was  necessary,  for  I  have  anxiously  looked 
to  see  if  I  could  come  to  any  other  conclusion  than 
the  conclusion  at  which  I  have  arrived.  The  con- 
clusion at  which  I  have  arrived  is,  that  the  giving 
of  this  concession  to  the  tenants  under  the  cir- 
cumstances was  either  a  promise  or  a  erant ;  it 
was  not  a  legal  grant,  because  that  would  require 
something  more  than  a  parol  expression;  but 
when  we  are  dealing  with  an  election  question,  we 
must  deal  with  the  motives  which  are  apparent, 
and  which  appear  from  the  act  itself.  I  cannot  go 
into  any  intention  of  Col.  Deakin.    I   must  be 

fovemed  by  what  he  said,  and  by  the  inferences 
ought  to  draw  from  what  he  did  and  what  he 
said,  and  by  the  inferences  drawn  by  those  persons 
who  were  present  and  who  heard  what  he  did  and 
what  he  said. 

Solicitor  for  petitioner,  John  Oumey, 
Solicitors    for    the    respondent.    Peacock   and 
Ooddard. 

COITBT  OF  COUUOV  FLEAS. 

Reported  by  ETHSBnroroir  Skxth  and  J.  M.  Lxlt  Eeqs., 

Barristen-at-lAw. 


June  4,  5,  a/nd  22,  1874. 

Launceston  Election  Pbtitiok. 

Djbluikwater   (pet.)   v.  Dea&in    (resp.). 

Farliamentary  election — Notice  of  act  of  bribery  on 
the  part  of  a  candidate  given  to  the  electors  before 
polling — Incapacity  of  being  a  candidate — Votes 
thrown  away — Sufficiency  of  notice. 
A  candidate,  in  view  of  an  impending  election,  com- 
mitted wliat  an  election  judge  afterwarde  declared 
to  be  an  act  of  personal  bribery,    Befon'e  the  noil' 
ing  a  notice  of  the  fact  of  the  candidate's  bribery, 
and  of  his  consequent  disqualification,  a/nd  that 
aU  votes  given  for  him  would  be  thrown  away, 
was  published  to  the  eledoj^ : 
Held,  thai  the  a^t  of  bribery  aid  not,  from  the  mo* 
mentofits  com/mission  (U  not  having  been  then 
declared  to  be  such  by  an  election  judge),  render 
tJie  candidate  incapable  of  being  a  candidale  in 
such  sense  as  to  cause  all  votes  given  for  him  after 
notice  to  be  thrown  away. 
This  was  a  case  stated  by  Mellor,  J.,  who  tried  the 
petition,  reserving  for  the  opinion  of  the  court  the 
question  whether  the  petitioner  was  under   the 
circumstan<3es    entitled  to    the  seat,  the  respon- 
dent, who  had  received  a  large  majority  of  the 
votes  at  the  election,  and  had  been  declared  elected, 
having  been  subsequently  unseated   for  corrupt 
practices. 
The  facts  were  shortly  these : 
At  the  last  election  for  Launceston,  the  two 
candidates  were  Col.  Deakin  and  Mr.  Drinkwater, 
and  the  former  was  the  owner  oC  «a.  ^aXaSiA  ^1  ^ni&^^ 
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4000  acres  in  the  neighbourhood.  A  few  days 
previously,  CoL  Deakin  gave  his  tenants  leave  to 
take  the  rabbits  on  a  particular  part  of  his  land, 
this  being  a  privilege  they  ^  had  not  before  pos- 
sessed. 

On  the  morning  of  the  election,  before  the  poll 
opened,  the  following  notice  was  put  forth  by  Mr. 
Drinkwater*s  agent  and  posted  about  the  borough : 

To  the  Electors  of  the  Boronghof  Lannceston. 

Col.  Deakin  having,  for  the  purpose  of  influencing 
votes  at  this  dection,  given  to  all  his  tenants  on  the 
Worrington  estate  and  voters  in  this  borough  a  right  to 
trap  and  shoot  rabbits,  has,  I  believe,  been  guilty  of  a 
corrupt  practice,  and  as  agent  for  Herbert  Charles 
Drinkwater,  Esq.,  a  candidate  at  this  election,  I  hereby 
give  you  and  each  of  you  notice,  that  under  these  circum- 
stances,  the  said  Col.  Deakin  is  disqualified  from  being  a 
candidate,  and  that  all  votes  given  for  him  will  be  thrown 
away. — I  am,  vours  obediently,  John  Qubnet. 

4,  Qteat  Queen-street,  Westminster,  London,  S.W. 

Launoeston,  81st  Jan.  1874. 

Col.  Deakin  was  returned  by  a  majority  of  two- 
thirds  of  the  voters  over  Mr.  Drinkwater,  but  was 
unseated  by  Mellor,  J.,  on  the  ground  that  by 
giving  the  right  to  take  the  rabbits  to  voters  on 
the  eye  of  the  election,  he  had  been  personally 
sruilty  of  a  corrupt  practice  within  the  nieaning  of 
the  Act. 

The  seat  was  claimed  for  Mr.  Drinkwater,  and 
the  question  was,  whether,  without  having  recourse 
to  a  scrutiny,  and  being  able  to  strike  off  each 
vote  that  was  proved  to  be  bad,  the  whole  mass  of 
votes  given  after  notice  for  a  disqualified  candi- 
date as  to  be  considered  thrown  away,  so  as  to 
leave  Mr.  Drinkwater  in  effect  returned  by  a  ma- 
jority of  good  votes. 

Manisty,  Q.C.,  Leresche^  and  Batten,  for  the 
petitioner. — There  is  no  question  here  as  to  the 
notice  having  been  brought  to  the  knowledge  of 
the  voters,  and  so  far,  therefore,  as  the  notice 
extends,  it  was  duly  published ;  but  there  are  two 
other  questions  as  to  the  sufficiency  and  effect  of 
the  notice,  for  we  say  that  it  was  a  proper  notice, 
and  that  all  votes  given  for  Col.  Deakin  after  it 
were  thrown  away,  and  that  therefore  the  peti- 
tioner is  entitled  to  the  seat.  First,  then,  as  to 
the  notice  itself ;  secondly,  whether,  having  regard 
to  the  notice,  the  votes  were  thrown  away.  The 
proposition  that  I  shall  contend  for  is  this.  If  a  can- 
didate in  point  of  fact  and  in  point  of  law  is  disquali- 
fied, and  notice  of  that  fact  in  a  sufficiently  definite 
form  be  given  to  and  brought  to  the  attention  of 
the  voters  before  they  give  their  votes,  then  they 
vote  at  their  peril ;  and  if  it  is  found  afterwards  as 
a  fact  that  the  candidate  is  disqualified,  and  notice 
lias  been  given  of  that  fact,  then  the  authorities 
bear  me  out  in  saying  that  the  second  candi- 
date is  entitled  to  the  seat.  Now  there  are  two 
classes  of  authorities — the  Parliamentary  Election 
C'ases  and  the  Common  Law  Cases.  Under  the 
first  head  comes  The  Bel/net  ease  (Falconer  & 
Fitzherbert's  Elect.  Cas.  595).  The  notice  there 
of  the  disqualification  was,  that  the  parties  signing 
it  were  "  advised  that  Mr.  Gibson  was  disquali- 
fied." In  respect  of  form  this  was  held  to  be 
Ktifficient,  as  the  fact  turned  out  to  be  that  he  was 
disqualified,  and  the  votes  given  after  the  publica- 
tion of  the  notice  were  held  to  be  null.  In  Rogers 
on  Elections,  7th  edit.,  Ist  appendix,  p.  xiii.  the 
authorities  are  specified,  and  the  text  says :  '*  So 
that  if,  after  notice  given  that  a  candidate  is  dis- 
qualified, a  voter  poll  for  him,  he  does  so  at  his 
own  risk  and  upon  hia  own  responsibility,  and  it 


is  no  excuse  for  him  to  say  that  the  law  is  uncer- 
tain or  obscure."  In  Heywood  on  County  Elections, 
§.  537,  in  reference  to  the  same  point,  it  is  laid 
own :  "  Where  the  disability  of  tne  candidate  is 
notorious,  it  should  seem  that  it  is  not  neoessaiy 
to  give  notice  to  the  electors,  and  it  might  lie 
doubted  whether  more  can  ever  be  reauisite  than 
barely  to  give  notice,  without  proaucing  any 
evidence  of  the  fact ;"  and  quoting  the  case  of  J2.  v. 
Blissel  (19  Geo.  3),  Lord  Mansfield's  judgment  is 
repeated:  "Do  you  doubt,  if  he  is  really  dis- 
qualified, whether  such  disqualification  is  notorious 
or  not,  that  the  votes  given  for  him  are  thrown 
away  ?"  The  next  case  is  Taylor  y.  The  Gorpo- 
ration  of  Baih  (3  Luders,  324).  The  electors  had 
notice  there  that  Bigg  was  not  qualified;  and 
though  he  obtained  the  majority  of  votes,  yet,  not 
only  could  he  not  sit,  but  the  candidate  next  to 
him  on  the  poll  was  seated  instead.  The  jndg^ 
ment  says :  "  As  the  fourteen  electors  who  yotra 
for  Bigg  had  notice  that  he  was  not  qualified,  their 
votes  were  thrown  away.  .  .  .  And  when  they  do 
vote  for  a  person  not  qualified,  it  is  the  same  thing 
as  if  they  nad  given  no  vote  at  all,  and  in  that 
case  it  is  not  disputed,  but  silence  would  have 
been  a  constructive  consent."  The  Fife  EUetian 
case  (1  Luders,  455)  was  a  similar  decision  of  an 
election  committee,  holding  that  the  electors  who 
voted  for  the  sitting  member  had  thrown  away 
their  votes,  he  being  disqualified  by  holding  an 
office  which  had  been  recently  created,  and  oonse- 
quently  notorious.  From  these  I  gather  that 
either  the  disqualification  must  be  notorious  or 
notice  must  be  given  of  it.  The  KvrcudbrighitMft 
case  (1  Luders,  72),  is  another  instance  of  a  com* 
mittee  seating  the  minority  candidate  upon  the 
proved  incapacity  of  the  other,  of  which  notice  had 
oeen  given  to  the  electors.  The  Wakefield  com 
(Bar.  &  Aust.  319,  cited  in  Kogers,  p.  224),  was 
where  the  candidate  had  been  appointed  returning 
officer,  but  had  resigned  and  stood.  A  written 
notice  that  he  was  nevertheless  disaualified,  givm 
to  a  voter  before  voting,  was  hela  to  cause  his 
vote  to  be  thrown  away,  although  the  ineligibility 
was  disputable,  as  well  on  the  facts  as  on  the  law. 
So  mucn  for  the  cases  which  are  wholly  in  favour 
of  my  contention;  there  are  others  which  give 
rise  to  a  conflict,  as  no  such  clear  and  distinct  role 
pervades  the  decisions.  The  Tametoek  ca$e  (2 
Power,  Rodwell,  &  Dewe  5),  where  the  want  of 
qualification  was  bond  fide  disputed,  and  notice 
given  before  the  polling  that  the  candidate's 
qualification  would  be  impeached,  to  whidi  a 
counter  statement  asserting  a  sufficient  qualifica* 
tion  was  put  forth,  resulted  m  fact  in  the  committee 
resolving  that  the  qualification  was  insufficient; 
and  it  was  held  that  this  being  established,  tiie 
minority  candidate  was  to  be  seated,  all  the  TOtcs 
after  that  notice  given  for  the  other  candidate  hav- 
ing been  thrown  away.  In  The  Cheltenham  eoae 
(1  P.  R.  &  D.  224),  notice  that  one  of  the  candi- 
dates had  been  at  a  previous  election  guilty^  of 
bribery,  was  put  forth  to  the  electors ;  the  oqjee- 
tion  taken  before  the  committee  when  the  seat  wai 
claimed  by  the  other  candidate,  who  was  in  a  mif 
nority  on  the  polling,  was,  that  the  notice  waa 
insufficient  in  form,  as  not  declaring  what  the  acta 
of  bribery  and  treating  were.  The  oommilteo 
declared  the  election  void,  but  withoat  ghnag 
reasons ;  so  that  it  may  very  weU  be  that  tiwf 
refused  the  seat  on  the  ground  nrged  of  the  iunu* 
ficiency  of  the  notice  to  affect  toe  eleofeon  with 
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knowledge.  This  case,  therefore,  does  not  act  as 
an  anthority  against  me  here,  for  that  objection 
was  obyiated  by  the  notice  at  Launceston,  specify- 
ing accorately  what,  when  mentioned,  was  mani- 
festly an  act  of  bribery.  In  The  Horsham  case 
(1  P.  K  &  D.  240),  however,  which  was  later,  and 
in  which  the  CheUenham  case  was  cited,  the  com- 
mittee seated  the  petitioner  under  these  circam- 
stances,  as  stated  m  the  marginal  note:  "Upon 
petition  alleging  that  the  sitting  member  was  dis- 
qualified from  being  a  candidate  by  reason  of 
bribery  and  treating  at  a  former  election,  and 
that  notice  thereof  had  been  given  to  all  who 
voted  for  him,  such  sitting  member  having 
been  an  unsuccessful  candidate  at  the  former 
election,  but  a  petitioner  against  the  return,  on  the 
ground  of  bribery  and  treating,  although  not 
claiming  the  seat,  the  committee  resolved  that  the 
sitting  member  was  guilty  of  treating  at  such 
fonner  election,  and  was  disqualified  from  being 
elected,  and  that  votes  given  in  his  favour  were 
thrown  away."  The  rule  of  law  which  was  there 
urged  upon  the  committee  as  existing,  and  which 
by  their  decision  they  appear  to  have  upheld  was, 
that  if  it  is  afterwards  proved  that  in  point  of  fact 
a  disqualification  did  exist  at  the  time  of  election, 
and  that  due.  notice  thereof  was  given  to  the 
electors,  the  votes  of  such  electors  given  for  such 
candidate  mu<tt  be  deemed  to  have  been  thrown 
away.  The  ClUheroe  case  (2  P.  R.  &  D.  276),  on 
the  other  hand,  was  one  where  the  committee  de- 
clined to  consider  a  vote  given  for  a  disqualified 
candidate  thrown  away,  because  a  notice  had  been 
posted  in  the  borough  and  served  on  every  elector 
Defore  polling.  The  committee  alludes  to  the 
unsatisfactory  state  of  the  law  on  this  point,  and 
says  that  the  cases  are  contradictory ;  but  unless 
notice  of  disqualification  before  polling,  followed 
by  proof  of  disqualification  as  exisung  in  fact  at 
that  time,  be  sufficient  to  cause  the  votes  wilfully 
l^yen  to  be  thrown  away,  it  would  seem  that  there 
can  be  no  case  short  of  an  actual  adjudication  of 
bribery  which  would  suffice  to  seat  an  untainted 
candidate  without  involving  him  in  a  fresh  elec- 
tion. Then  there  are  many  cases  at  common  law 
showing  the  law  to  be  as  stated  by  the  Clitheroe  Elec- 
tion Committee:  "  By  the  common  law  the  principle 
seems  to  be  firmly  established  that  where  a  can- 
didate is  in  point  of  fact  disqualified  at  the  time  of 
an  election,  all  votes  given  for  him  with  knowledge 
of  the  fact  upon  which  such  disqualification  is 
founded,  must  be  considered  as  thrown  away." 
First  there  is  E,  v.  Hawkins  (10  East,  211),  af- 
firmed in  the  House  of  Lords  (2  Dow's  Bep.  12  i). 
In  that  case  Hawkins  was  disqualified,  through  not 
having  ioomplied  with  the  Test  Act,  from  being 
•lected  an  alderman.  After  the  polling  had  begun, 
he  was  asked  whether  he  had  taken  the  sacrament 
previously,  and  on  his  answering  in  the  negative, 
notice  was  pubhcly  given  to  the  electors  of  his  inca- 
pacity. It  was  there  held  that  all  votes  subsequently 
given  to  him  were  thrown  away,  and  that  the  other 
candidate  was  duly  elected,  the  votes  which  he  had 
receiyed  being  more  than  those  given  to  Hawkins 
before  the  notice  was  published.  To  the  same 
effect  is  B.  v.  Parry  (14  East,  549).  The  head  note 
says:  "  And  if  such  disqualification  be  notified  to 
the  electors  at  the  time  of  election,  votes  after- 
wards given  to  such  person  are  then  thrown  away ; 
and  any  candidate  having  the  most  legal  votes, 
thoagh  in  ^t  inferior  in  number  to  the  first,  is 
flalj  dected."    In  Claridge  v.  Eoelyn  (5  B.  ^  Aid. 


81),  an  infant  was  elected  clerk  of  a  court  of  re- 
quests. Notice  of  his  incapacity  was  Riven  to  the 
commissioners,  the  electors,  before  and  at  the  time 
of  the  election,  and  that  votes  given  for  him  would 
be  thrown  away  and  void.  Claridge,  who  was 
second  on  the  poll,  brought  an  action  on  the  case 
against  the  commissioners  for  a  false  return  to  a 
writ  of  mandamus  which  he  had  obtained,  com- 
manding them  to  admit  him  to  the  office  to 
which  they  had  returned  that  the  infant  had 
been  duly  elected.  It  was  there  held  by  the 
judgment  of  the  court  upon  a  special  case,  not 
only  that  the  infant  was  inehgible,  but  that  Claridge 
was  consequently  elected.  Abbott,  C.  J.  says :  "I 
am  of  opinion,  therefore,  that  he  was  ineligible  to 
this  office ;  and  due  notice  of  his  incapacity  having 
been  given  to  the  electors  at  the  time  of  their 
election,  their  votes  were  thrown  away,  and,  con- 
secjjuently,  there  must  be  judgment  for  the  plain- 
tiff." A  later  case  is  B,  v.  The  Mayor,  Sfc,  of 
Tewkesbury  (18  L.  T.  Rep.  N.  S.  851 ;  L.  Blep.  3 
Q.  B.  629).  There  Blackburn,  J.  says :  "  it  is 
plain  that  if  an  elector  knows  as  a  fact  that  the 
candidate  for  whom  he  is  about  to  vote  is  disquali- 
fied, and  yet  persists  in  voting  for  him,  the  elector's 
vote  is  as  utterly  thrown  away  as  if  he  had  voted 
for  a  dead  person  or  for  the  man  in  the  moon." 
This  is  founded  on  Lord  Campbell's  judgment  in 
B.  V.  Coaks  (3  E.  &  B.  253),  and  the  only  qualifi- 
cation that  seems  to  be  drawn  by  Blackburn,  J.  is 
that  knowledge  of  a  circumstance  which  legally 
constitutes  incapacity  is  not  necessarily  kuowledce 
of  the  incapacity,  ana  he  decides  the  case  on  the 
ground  that  the  votes  were  given  in  ignorance 
that  Blizard  the  mayor  was  in  law  disqualified. 
The  latest  decision  in  reference  to  this  point  is 
that  in  the  Oalway  case,  where  the  judgment  of 
Lawson,  J.  supports  my  contention.  [He  then 
read  passages  at  length  from  the  judgment.] 

Sir  /.  Karslake,  Q.C.,  Parry,  Serjt.,  and  /.  Ed- 
wards, contra. — The  authority  of  the  Parliamen- 
tarv  cases  is  brought  to  a  close  by  the  Glithei'oe 
and  Catnh'idge  cases,  where  the  committee  acted 
on  the  general  result  of  the  practice  and  decisions 
previous  to  them.  What  is  the  rule  to  be  drawn 
from  them  ?  I  should  be  content  to  say  that  the 
question  is,  *'  Do  the  persons  who  give  their  votes 
for  the  tainted  candidate  knowingly,  throw  their 
votes  away  ?'*  There  must  be  either  a  general 
notoriety,  and  that  not  only  of  the  fact  but  also  of 
the  consequent  incapacity,  or  there  must  be  ex- 

?ress  individual  knowledge.  It  is  true  that  the 
Parliamentary  authorities  are  conflicting,  but  in 
the  two  latest  the  committees  refused  to  seat  the 
minority  candidate.  A  summary  of  the  decisions 
will  be  lound  in  Rogers  on  Elections,  10th  edit., 
p.  557.  This  case  must  come  under  the  fourth  head, 
where  the  disqualification  is  doubtful ;  for  it  is  at 
any  rate  clear,  that  not  only  must  the  fact  causing 
the  disqualification  be  known,  but  also  the  voters 
must  have  knowledge  of  the  absolute  disability  of 
the  candidate.  Now  here  the  notice  states  the 
fact  of  Col.  Deakin  having  given  the  right  to  hi8 
tenants  to  shoot  the  rabbits,  but  that  would  not 
alone  be  enough.  Then  it  goes  on  in  these  terms : 
"I  believe  it  disqualifies  him."  Surely  a  mere 
expression  of  belief  by  an  interested  person  can- 
not be  enough.  [Lord  Coleridge,  C.J. — Does  the 
addition  of  the  belief  of  the  agent  make  the  notice 
bad,  if  it  is  good  otherwise  ?]  It  ought  to  allege 
a  state  of  facts  which  are  a  reason  for  disqualifica- 
tion.   "  I  believe,"  qualifies  all  tVi^  t^^^«   \sl  "tXv^ 
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Belfiut  ease  (%ibi  «iip.)t  "  we  are  advised/*  was  held 
to  be  a  sufficient  notice ;  but  then,  if  the  judgment 
be  examined,  it  will  be  seen,  at  p.  601,  that  the 
decision  did  not  turn  wholly  on  tne  notice,  as  it 
was  only  one  element  of  notoriety.  [Brett,  J. — 
If  the  decisions  in  the  Parliamentary  cases  are 
conflicting,  what  law  are  we  to  iollowP]  The 
common  law,  as  interpreted  in  analogoas  cases.  I 
would  adopt  the  woras  of  Lord  Campbell  in  R.  y. 
Cooks  (ubi  8up.),  where  he  says :  "  Now  it  is  the 
law,  both  the  common  law  and  Parliamentary 
law,  and  it  seems  to  me  also  common  sense,  that  if 
an  elector  will  yote  for  a  man  who  he  knows  is 
ineligible,  it  is  as  if  he  did  not  vote  at  all,  or  yoted 
for  a  nonexistent  person ;"  and  Blackburn  J.,  in 
The  Tewkfshury  case  (ubi  sup.),  explains  this  by 
saying,  **  that  in  order  to  make  the  vote  a  nullity, 
there  must  be  a  wilful  persistence  against  actual 
knowledge."  Alderson,  B.,  in  Gosling  y.  Veley 
(12  Q.  B.  387),  says  that  the  reason  why  an  elector 
yoting  knowingly  for  a  disqualified  candidate 
loses  nis  yote  is,  that  his  act  is  nugatory,  because 
contumacious.  So  that  the  yotes  must  be  thrown 
away,  in  the  sense  of  not  caring  whether  anyone  is 
elected  or  not.  The  Glitheroe  Election  Committee 
seem  to  me  to  have  expressed  the  rule  properly 
thus :  '*  To  giro  effect  to  the  notice,  the  disqualifi- 
cation must  be  founded  on  some  positive  and 
definite  fact  existing  and  established  at  the  time  of 
the  polling,  so  as  to  lead  to  the  &ir  inference  of 
wilful  peryerseness  on  the  part  of  the  electors 
voting  for  the  disqualified  person."  On  the  other 
question,  I  shall,  notwithstanding  the  judgment 
in  the  Chlway  case,  ask  the  court  to  say  that 
what  Col.  Deakin  was  alleged  to  have  done, 
if  established,  was  not  a  disqualification  at  the  time 
so  as  to  render  the  votes  void  and  thrown  away. 
The  judgment  of  Lawson,  J.  is  founded  on  a  mis- 
apprehension of  what  was  said  by  Martin,  B.  in 
the  Yorkshiie  and  Norwich  cases.  Lawson,  J. 
quotes  as  if  Martin,  B.  had  said  that  the  fact  of 
an  act  of  bribery  having  been  committed,  annihi- 
lated a  man's  status  in  such  sense  as  to  make  him 
a  dead  man  or  not  a  candidate  at  alL  So  far  from 
that  being  so,  Martin,  B.  makes  a  statement  for 
the  purpose  of  correcting  a  mistaken  interpretation 
of  his  langnage,  and  says :  '*  It  is  not  that  the  vote 
is  thrown  away,  in  the  sense  in  which  my  brother 
Ballantine  seems  to  have  supposed.  I  did  not 
mean  it  in  that  sense.  I  meant  that  the  moment 
an  act  of  bribery  is  done  by  the  agent  for  whom 
the  candidate  is  responsible,  from  that  moment 
the  man  is  incapable  of  being  elected.  The  law 
puts  its  hand  upon  him  and  says  it  cares  nob  if 
nine-tenths  of  the  electors  vote  for  him.  The  act 
of  bribery  incapacitates  him  from  sitting  in  Par- 
liament. The  confusion  is  between  the  incapacity 
of  the  member  which,  so  far  as  his  election  is  con- 
cerned, makes  it  impossible,  from  the  moment  the 
corrupt  act  is  committed,  that  he  should  be  duly 
elected,  and  his  status  in  relation  to  the  voters — 
between  the  votes  being  thrown  away,  in  the  sense 
of  their  being  useless  from  that  moment  to  seat 
the  candidate,  and  being  thrown  away  in  the  sense 
of  there  being  a  perverse  wasting  of  them  on  a 
candidate  known  to  be  under  disability.  Again, 
bribery  is  an  offence  created  by  statute ;  and  17  & 
18  Vict  c.  102,  repeals  the  old  Acts,  and  has  new 
enactments  about  bribery  and  treating.  Sect.  2 
has  reference  to  bribery,  and  under  that  section 
the  person  bribing  need  not  be  a  candidate ;  but 
under  sect,  4,  aa  to  treating,  the  words  are,  "  eveiy 


candidate."  Then  sect.  36  shows  the  result  of 
bribery  or  treating.  It  is :  "  If  any  candidate  al 
an  election  shall  be  declared  by  an  election  com- 
mittee guilty  ...  he  shall  be  incapable  of  being 
elected.^  So  that  the  incapacity  does  not  aiiae 
until  he  is  found  guilty,  and  until  oonviotion  a 
man  is  under  no  incapacity.  The  same  principle 
must  hold  good  as  to  charges  determined  bv  an 
election  judge,  and  the  disqualification  dates  iroffl 
his  report  Indeed,  ss.  45  and  46  of  31  &  32  Yiet 
c.  125,  tend  to  show  that  this  is  so,  for  the  words 
are,  "any person,  other  than  a  candidate,  fbnnd 
guilty  .  .  .  shall,  during  the  seven  years  next  after 
the  time  at  which  he  is  so  found  ^pilty,  be  in- 
capable," &c.,  and  the  report  of  the  judge  is  sub- 
stituted for  the  declaration  of  an  election  com- 
mittee. Then  the  judges  have  power  to  make 
rules,  and  until  they  are  made,  by  sect.  26,  ^and 
so  far  as  such  rules  do  not  extend,  the  principlei^ 
practice,  and  rules  on  which  committees  of  the 
House  of  Commons  have  heretofore  acted  in  dsd- 
ing  with  election  petitions  shall  be  obseryed." 
When  the  rules  are  made  therefore,  the  ooort  is 
bound  by  them  alone.  [Lord  Coleridge,  CJ*.— I 
think  that  it  is  always  to  be  bound  beyond  the 
ambit  of  the  rules  by  the  authority  of  oommitteea 
Brett,  J. — In  the  case  about  tho  ri^ht  of  peers  to 
vote,  Keating,  J.  held  that  "  princinles  '*  had  re- 
ference only  to  procedure.]  All  that  has  hsp* 
pened  is  the  report  of  the  judge  that  bribery  hss 
oeen  committed,  but  except  for  the  pufposes  of 
the  petition  this  is  not  conclusive  evidence  of  ik 
The  Horsham  case  was  decided  under  the  old  Ads, 
which  have  been  repealed  by  17  &  18  Yict.  o.  102. 
The  Galway  case,  wnich  has  oeen  relied  on,  is  not 
satisfactory,  for  the  Cambridge  case  is  not  men- 
tioned in  it,  and  the  reasoning  of  Lawson,  J.  is  sot 
sound,  because  it  professes  to  be  founded  on  a 
quotation  of  a  judgment  of  Martin,  B.,  which  is 
snown  to  be  inaccurate.  It  is  said  that  the  find- 
ing of  the  pudge  is,  that  bribery  was  committed, 
and  that  this  finding,  coming  after  the  notice,  is 
conclusive;  and  that,  therefore,  the  innoceDt 
voters,  who  cannot  be  heard  on  the  petition,  are  to 
suffer,  and  not  to  be  allowed  to  exercise  their 
votes.  The  voters  have  not  been  heard  to  disprofs 
bribery  as  regards  themselves  ;  the  notice  involved 
a  question,  not  only  of  the  statutory  disabili^,  but 
also  of  the  operation  of  the  mind;  and  hers  I 
contend,  on  the  authorities  generally,  there  wm  no 
such  notoriety  as  to  make  the  voters  peryerse.  • 

Manisty,  Q.C.  in  reply. — ^The  distinction  in  some 
of  the  cases  arises  from  the  disability  being  caused 
by  holding  an  office,  which  might  oe  got  rid  €^ 
but  bribery  cannot  be  got  rid  of ;  its  oonseqaenoee 
attach  on  the  moment  of  its  being  oommittod. 
Here  there  was  bribeiy  in  public  openly  done  with 
a  view  to  influence  voters.  The  question  is*  what 
was  the  status  of  the  candidate  committing  it  oa 
the  day  of  election  P  [Lord  Coleridge,  C^.—Do 
you  say  that  a  man  guilty  of  bribery,  but  nnoon- 
victed,  is  by  common  law  disqualified?]  Yes; 
because  bribery  at  common  law  is  left  just  as  it 
was,  the  statutes  have  only  imposed  certain  penslf 
ties,  and  bribery  at  common  law  deprives  the  ess- 
didate  of  the  status  of  a  candidate  at  the  moment 
the  offence  is  committed.  [Brett,  J. — Ajn  there 
any  cases  to  show  this  P  Elections  used  to  bflt 
six  weeks,  surely  there  would  be  some  oase  wfaeve* 
notice  was  given  during  an  election  and  the  sesk 
claimed.]  Acts  of  briery  by  a  candidate  hinself 
were  very  rare,  but  any  act  which  at  ooawnfln  Isv 
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incapacitated  a  man  for  being  a  candidate  rendered 
him  in  the  same  position  as  u  he  were  an  alien  or  an 
in&nt,  and  he  could  not  be  voted  for.  But  in  order 
to  cause  the  votes  given  to  such  a  man  to  be  thrown 
away,  something  else  has  to  be  done.  Sir  John 
Karalake  would  admit  that  absolute  knowledge  in 
the  voter's  mind  would  do,  so  that  he  intends  to 
throw  awav  his  vote ;  but  I  contend  that  distinct 
notice  of  the  fact  is  sufficient. .  I  say,  then,  that 
personal  bribery  stands  on  the  same  footing  as 
other  circnmRtances  of  incapacity  ;  it  avoids  the 
seat;  and  with  notice  it  causes  all  votes  given  for 
the  person  bribing  to  be  null.  [Bkett,  J. — What 
was  the  effect  of  bribery  before  the  statute  P  The 
candidate  could  not  sit,  nor  be  a  candidate  at  the 
consequent  election,  but  that  was  all.  Lord  Cole- 
BIDGE,  C.J. — If  bribery  be  a  disqualification  in  the 
same  sense  and  effect  as  infancy,  &c.,  how  is  it 
that  considering  it  must  have  been  at  least  as 
common,  there  is  no  trace  of  its  being  held  to  seat 
the  minority  candidate?]  I  am  now  only  upon 
briberv  at  common  law,  and  it  is  the  statutes  that 
have  dealt  with  bribery  by  an  agent.  The  Acts 
have  extended  the  consequences,  but  the  offence 
remains  the  same.  [Denman,  J. — The  Penryn 
case,  cited  in  Bogers,  p.  561,  is  against  your  con- 
tention. It  was  there  argued  that  the  bribery  had 
been  so  notorious  that  the  votes  wore  thrown 
away.  But  the  seat  was  not  given  to  the  peti- 
tioner. There  seems  to  be  the  distinction  to  be 
drawn  between  the  notoriety  of  a  fact  and  the 
notoriety  of  a  charge.  Lord  Colebidge,  C.J. — In 
several  of  the  cases  you  cite  there  was  a  scrutiny, 
and  the  seat  may  have  been  eiven  when  a  sufa- 
cient  number  of  had  votes  had  been  struck  off  to 
reduce  the  majority.]  Scrutiny  is  only  a  form ; 
if  the  votes  are  all  invalid  they  may  be  struck  off 
at  one  blow  by  declaring  them  void. 

CtfT.  adv.  wU, 

Lord  Colehidob,  C.J. — ^This  is  a  case  arising 
out  of  the  Launceston  petition,  tried  before  my 
brother  Mellor  at  Launceston,  and  referred  to  us 
by  him.  Col.  Deakin,  the  respondent,  was  re- 
tamed  as  member  for  the  borough  at  the  last 
general  election;  and  Mr.  Drinkwater,  the  peti- 
tioner, was  the  defeated  candidate.  He  petitioned 
affaanst  CoL  Deakin's  return,  and  claimed  the  seat. 
My  brother  Mellor,  on  the  trial  of  the  petition 
before   him,  found   that  Col.  Deakin  had  been 

lilty  of  what  he  terms  a  "corrupt  practice," 
tnse,  in  the  words  of  the  learned  judge  himself, 
**  he  had  at  a  meeting  of  the  electors  on  the  day  of 
nomination,  and  on  the  day  after  the  nomination, 
consisting  of  his  tenants  and  other  electors,  given 
to  certain  voters  in  the  said  borough,  at  the  said 
election,  being  his  tenants,  a  right  to  tiap  and  shoot 
rabbits,  and  appropriate  them  to  their  own  use." 
It  was  proved  that  subsequently  to  the  commission 
of  Uie  offence,  viz.,  on  the  day  of  the  poll  a  printed 
notioe  was  issued  in  the  following  words : 

To  the  EleotoTB  of  the  Borough  of  Lannceston. 
Ool.  Deakin  having,  for  the  purpose  of  inflnencing 
votes  1^  tbis  election,  given  to  all  his  tenants  on  the 
Wocrington  estate  and  voters  in  this  borough,  a  right  to 
triH>  and  shoot  rabbits,  has,  I  beUeve,  been  gailtv  of  a 
corrupt  practice,  and  as  agent  of  Herbert  Cnarles 
Drhikwater,  Esq^  a  candidate  at  this  election,  I  hereby 
givti  yoa  and  each  of  yon  notice,  that  under  these  oir- 
oiuu&anoes,  the  said  C6L  Deakin  is  disqualified  from 
bsiiiff  a  oandidate,  and  that  all  votes  given  for  him  will 
U  fSamn  awaj.  (Signed)       John  Oubnit. 

The  learned  jadge  fonnd  as  a  fact,  that  this  notice 
was  Sairaad  on  the  polling  day,  before  the  opening 


of  the  poll,  and  was  brought  to  the  notice  of  the 
voters  of  the  borough  before  they  voted.  He  found 
also  that  Col.  Deakin  was  not  duly  elected  and 
returned ;  and  three  questions  have  been  leflb  to 
this  court  by  my  brother  Mellor.  The  real  matter 
we  have  to  determine  is,  whether  the  petitioner, 
Mr.  Drinkwater,  is  or  is  not  entitled  to  be  declared 
elected  for  the  borough  of  Launceston.  Three 
propositions  have  to  be  made  out  in  order 
to  arrive  at  this  conclusion:  First,  that  the 
candidate  was  at  the  time  of  the  election,  in 
point  of  law,  disqualified;  secondly,  that  notice 
of  that  fact  having  been  conveyed  to  the  voters 
in  a  form  sufficiently  definite,  any  vote  given 
after  such  notice  was  in  law  thrown  away. 
The  peculiar  circumstances  of  the  case  made  it 
necessary  to  contend  further,  that,  thirdly,  the 
uncertainty  or  obscurity  of  the  legal  question,  on 
which  the  disqualification  depends,  makes  no  dif- 
ference. Given  the  fact  of  legal  disqualification  as 
the  result  of  argument,  however  elaborate,  and 
decisions  however  conflicting ;  and  given  the  fact 
of  notice,  the  voter  gives  his  vote  at  his  own  risk 
and  on  his  own  responsibility.  The  law  as  to  the 
disqualification  of  the  candicbte,  and  the  notice  of 
sucl^  disqualification  to  the  voter,  is  to  be  collected 
from  the  decisions  of  courts  of  law  and  of  Parlia- 
mentary election  committees,  which  latter,  if  not 
binding  upon  this  court,  by  the  26th  section  of 
31  &  82  Vict.  c.  125,  are  yet  to  be  treated  with 
respect  as  expositions  of  the  law  of  Parliament, 
which  is  part  of  the  common  law  itself.  And,  if 
there  be  any  difference  discoverable  in  the  autho- 
rities between  the  rules  applied  to  Parliamentary 
elections  and  the  rules  applied  to  elections  of  other 
sorts,  there  seem  to  be  reasons  of  good  sense  why  a 
somewhat  less  rigid  and  technical  rule  as  to  throw- 
ing away  of  votes  should  obtain  in  the  case  of 
Parliamentary  constituencies.  It  may  not,  how- 
ever, in  the  present  case,  be  necessary  to  decide 
this  point,  because  it  has  first  to  be  established 
that  the  candidate  was  at  the  time  of  the  election, 
in  point  of  law,  disqualified ;  and  if  this  cannot  be 
made  out,  any  further  inquiry  becomes  useless. 
Was  Col.  Deakin,  then,  disc^ualified,  in  point  of 
law,  at  the  time  of  the  election  P  That  depends 
upon  the  meaning  of  the  word  *'  disqualified ; '  and 
in  this  case,  as  so  often  happens  with  regard  to 
the  English  language,  much  argument  would  be 
prevented  by  accurately  defining  the  terms  to  be 
employed,  and  always  using  them  in  the  sense 
defined.  The  word  "disqualified"  may  be  used 
in  two  senses  at  least — either  to  signify  a  person 
disqualified  to  be  elected,  so  that,  although  the 
great  majority  of  the  electors  voted  for  him,  his 
election  would  be  void ;  or  to  signify  a  person  dis- 
qualified to  be  a  candidate,  so  that  upon  notice  of 
ike  disqualification,  if  the  great  majority  of  the 
electors  voted  for  him,  his  election  would  be  void, 
with  the  further  consequence,  as  regards  the 
electors,  that  they  would  be  held  to  have  inten- 
tionally and  deliberately  abstained  from  voting, 
and  to  have  acquiesced  in  the  choice  by  the  other 
electors  of  the  other  candidate,  because  they  would 
not  do  what  alone  could  prevent  such  choice — 
'vote  themselves  for  a  candidate  duly  quaUfied  to 
be  one.  It  is  in  this  latter  sense  that  we  must 
hold  Col.  Deakin  to  be  disqualified,  before  we  can 
decide  that  Mr.  Drinkwater  is,  as  the  result  of  this 
election,  entitled  to  be  returned  to  the  House  of 
Commons  as  member  for  Launceston.  The  &cts 
are  simple.    CoL  Deak.\ii\a  IomjAVj  ^^^  vA^  \f^ 


144 


MAGISTRATES'  CASES. 


C.P.] 


Laukceston  Election  Petition — DRiNsrvrATSB  (pet.)  r.  Deakin  (resp.). 


[C.P. 


have  been  gailty  of  bribeiy  before  the  polling  day. 
And  it  is  contended  that,  from  the  moment  of  the 
commission  of  the  act  afterwards  found  by  the 
judge  to  be  bribery,  he  was  ipso  fcLcto,  and  eo 
iiistantij  disqualified,  in  the  latter  of  the  two  senses 
I  have  explained  of  that  word.  There  is,  indeed, 
no  doubt  there  are  certain  disqualifications  which, 
if  they  had  existed  in  the  case  of  Col.  Deakin 
would,  upon  notice  of  them,  have  had  the  effect  con- 
tended for.  In  many  cases  in  the  courts  at  West- 
minster, and  in  several  of  the  election  committees, 
'  the  decisions  have  undoubtedly  gone  this  length. 
Bex  V.  Havaikins  (10  East,  211)  was  such  a  case, 
where  votes  given  for  a  man  incapable  of  being 
elected  into  a  corporate  office,  under  the  provisions 
of  13  Car.  2,  c.  12,  by  reason  of  his  not  having 
taken  the  sacrament,  were  held  to  be,  after  notice 
of  such  incapacity,  as  if  not  given;  and  Lord 
Ellenborough  assented  to  the  general  proposition 
that  "  votes  ^ven  for  a  candidate  after  notice  of 
his  being  ineligible,  are  to  be  considered  the  same 
as  if  the  persons  had  not  voted  at  all."  But  this 
was  upon  the  grouud  that  the  status  of  a  candi- 
date was  taken  awa^  by  the  operation  of  the  statute 
of  Charles  IT. ;  for  m  the  later  case  of  Hex  v.  Parry 
(14  East,  549),  Lord  Ellenborough  and  the  other 
judges  held  a  man  to  be  duly  elected,  who  had 
been  at  the  time  of  the  election  disqualified,  for 
exactly  the  same  reason  as  in  the  former  case, 
because  before  his  election  could  be  questioned  he 
had  become  qualified,  which  he  was  not  when 
elected,  and  his  subsequent  qualification  by  retro- 
spectively restoring  his  status,  called  into  existence 
the  votes  which  would  otherwise  have  been  treated 
as  not  given.  These  and  other  like  cases  were 
decided  upon  the  Test  Act,  where  a  condition 
made  by  law  a  condition  precedent  to  candidature 
had  not  been  fulfilled,  and  where  notice  of  its  non- 
fulfilment  was  notice  that  the  man  who  had  not 
fulfilled  it  was  not  and  could  not  be  a  candidate^ 
Under  the  same  principle  may  be  classed  cases 
where  the  dinquaUfication  was  infancy,  such  as  was 
Claridge  v.  Evelyn  (5  B.  &  A.  81),  a  want  of  estate, 
as  in  The  Belfast  case  (Falc.  &  Fitz.  595),  Ths 
Tavistock  case  (2  P.  R.  &  D.  5),  and  in  some  others. 
The  cases  of  a  woman,  of  an  alien  under  the  old  law, 
of  a  convicted  felon,  stand  upon  the  same  footing. 
In  all  these  cases  something  is  wanting  in  the 
candidate  himself,  which  cannot  be  supplied,  the 
existence  or  nonexistence  of  which  is  not  depen- 
dent on  argument  or  decision ;  but  which  the  law 
insists  shall  exist  in  everyone  who  puts  himself 
forward  as  a  candidate.  Bribery,  however,  is 
altogether  a  different  matter,  and  is  subject  to 
considerations  altogether  different.  No  doubt,  as 
Lord  Mansfield  sajs  in  Bex  v.  Pitt  (3  Burr.  1335), 
it  was  always  a  cnme  at  common  law  punishable 
by  indictment  or  information.  That,  bowever, 
would  not  by  itself  prevent  a  person  who  had 
bribed  from  l>eing  a  candidate  at  an  election ;  and 
there  is  no  case  in  which  any  such  consequence  has 
been  held  to  flow  from  the  commission  of  the  of- 
fence, except  under  circumstances  which,  when 
rightly  considered  and  properly  understood, 
establish,  and  do  not  vary  or  qualify  the  rule.  The 
offence  of  bribery  has,  however,  been  dealt  with ' 
in  various  statutes,  and  the  argument  to  be  drawn 
from  the  language  appears  to  me,  I  own,  to  be 
conclusive  the  other  way.  The  17  &  ISYict.  c.  102, 
consolidated  and  amended  the  laws  relatin^^  to 
bribery,  treating,  and  undue  influence  at  elections 
ofmembera  of  Pariiament.   It  begins  by  repealing 


in  whole  or  in  part  many  of  the  old  statntee  relat- 
ing  to  these  subjects ;  nor  is  it  necessary  for  t)w 
present  purpose  to  consider  the  provisions  of  those 
which  remain  in  force.  It  enacts,  in  the  2nd  soo* 
tion,  in  words  sufficient  to  cover  the  case  of  GoL 
Deakin,  that  persons  who  do  certain  acts  shall  be 
deemed  guilty  of  bribery,  and  panishable  aooord- 
in|?ly.  It  then  proceeds,  in  the  36th  section,  as 
follows,  in  words  which  are  of  the  utmost  import* 
ance :  "  If  any  candidate  at  an  election  for  any 
county,  city,  or  borough,  shall  be  declared  by  any 
election  committee  guilty,  by  himself  or  his  agents, 
of  bribery,  treating,  or  undue  influence  at  sudi 
election,  such  candidate  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  snch  oonntj, 
city,  or  borough,  during  the  Parliament  then  in 
existence.'*  The  words,  it  will  be  observed,  are 
not  "shall  be  guilty,"  but  "shall  be  dedarei 
guilty  by  an  election  committee ;"  and  it  seems 
clear  that,  but  for  these  words,  a  man  guilty  and 
declared  guilty  might  have  sat  even  dnrinff  a  cat' 
rent  Parliament  for  the  very  seat  which  he  had  lost 
by  bribery  except  at  the  particular  election  ren* 
dercd  necessary  by  that  avoidance,  which  is  re- 
garded as  an  adjournment  only  or  continuance  d 
the  election  so  avoided.  The  Act  of  26  &  27  Ykt 
0.  29,  does  not  contain  any  provisions  which,  with 
reference  to  this  particular  subject,  it  is  neoesstiy 
to  consider.  The  31  &  32  Vict.  o.  125,  by  whira 
the  jurisdiction  of  the  House  of  Commons  in 
matters  of  election  petitions  was  transferred  to  the 
judges  of  Westminster  Hall  and  to  this  court, 
contains  very  important  provisions,  especially  ss. 
3,  43,  45,  46,  and  47.  These  clauses  deal  with  tiie 
punishment  to  be  inflicted  upon  candidates  and 
other  persons  in  respect  of  bribery  and  other  cor- 
rupt practices ;  these  punishments  being  greatly 
more  severe  in  the  case  of  bribery  than  of  other 
corrupt  practices.  It  seems  to  me  to  result  from 
them  all,  that  the  disaualifications  created  by  them 
are  intended  to  be  ana  are  the  result  of  the  findins 
or  report  of  the  judge  or  other  tribanal,  ana 
that  thev  attach  only  on  such  finding  or  re- 
port, and  from  its  date.  In  the  case  of  the  can- 
didate, his  *' incapacity  of  being  elected  to  and 
of  sitting  in  the  House  of  Commons  durine  seven 
years,"  is  expressly  to  begin  "after  we  date 
of  his  being  proved  guilty.  The  other  severe 
provisions  of  the  43rd  section  are  limited  in  like 
manner.  Precisely  the  same  words  are  to  be 
found  in  the  45th  section,  which  deals  with  the 
case  of  bribery  in  persons  other  than  the  candi- 
date himself.  The  46th  section  re-enacts  the  36tli 
section  of  17  &  18  Vict.  c.  102,  substituting  the 
words  "  reported  by  a  judge  on  the  trial  of  an 
election  petition  *'  for  the  words  "  declared  hy  an 
election  committee,"  on  which  I  have  alreadhr  com- 
mented. The  47th  section  provides  for  the  re- 
moval of  the  disqualifications  created  by  the  former 
sections,  in  cases  where  they  are  proved  to  have 
been  procured  by  perjury;  and  this  section  also 
declares,  in  effect,  that  such  disqualifications  did 
not  exist  till  they  had  been  so  proved,  that  is,  after 
trial  and  as  the  result  of  it.  The  conclusion,  there- 
fore, is  that  neither  apart  from  the  statutes,  nor 
created  by  the  statutes,  is  there  in  a  candidate^ 
from  the  moment  of  his  bribing,  and  after  noiioa 
of  the  fact  of  bis  bribing,  any  such  disqualificalion 
as  to  prevent  him  thereupon  from  bemg  a  ouidi- 
date  at  the  then  election,  and  to  make  all  TOles 
given  in  his  favour  after  snch  notice  as  if  thej  bai 
not  been  given  at  all.    Invalid  upon  proof  «  hit 
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r  for  the  parpose  of  seating  him  thej  are ; 
I  Away  for  the  parpose  of  seating  his  oppo- 
ley  are  not.  I  have  already  explained,  and 
t  repeat  why,  entirely  accepting  and  being 
by  the  authority  of  such  cases  as  Bex  y.  Haw' 

0  East,  211),  they  seem  to  me  to  be  altogether 
cable  to  the  present  case.  Cases,  however, 
ited  to  us,  decided  by  election  committees, 
it  was  contended  had  established  the  pro« 
OS  contended  for  by  Mr.  Drinkwater's  coun- 
£o6t  of  them,  however,  are  clearly  diptin- 
ble;  and  I  think  there  is  not  one  which, 
tely  considered,  is  inconsistent  with  the 
Bion  at  which  I  have  arrived.  I  am  now 
Dg  ot  those  cases  only  which  have  been  de- 
>y  election  committees  on  questions  of  bri- 

In  every  case  in  which  I  have  been  able  to 
3,  the  bribery  relied  upon  as  creating  a  dis- 
sation,  is  bribery  committed  by  the  candidate 
election  which  was  avoided;  audit  has  been 
lo  doubt,  that  such  bribery  is  a  disqualifi- 

for  a  candidate  at  the  election  rendered 
GU7  by  such  avoidance.  It  could  not  be  held 
rise,  for  the  second  election,  under  these 
istances,  is  but  a  continuation  of  the  first, 
igency  of  the  writ  not  being  satisfied  till 
is  a  good  return ;  and  by  supposition  the 

of  the  candidate  found  guilty  of  bribery 
a  good  return,  and  there  must  therefore  be 
m  of  some  one  else.  The  cases  in  which  a 
ailty  of  bribery  in  fact  at  an  election  de- 
yoia,  has  been  neld  disqualified  in  a  second 
D,  though  his  bribery  had  not  been  inquired 

1  the  first  petition,  fall  under  the  same  prin- 
On    this  point  the  decisions  have   been 

[n«  though  as  to  the  consequences  to  the 
of  such  disqualification  the  decisions  seem 
Donflicting.  The  principle  of  all  the  earlier 
win  be  found  very  well  discussed  in  a  note  in 
ers  79;  and  there  is  nothing  in  the  later 
it  all  to  Qualify  the  law  as  there  laid  down. 

remains,  however,  one  decision  to  be  con- 
1  to   which  theso  remarks  do  not  apply, 

I  admit  to  be  in  point,  but  which  I  am 
)  to  follow.  It  is  the  decision  of  the  majority 

Court  of  Common  Fleas  in  Ireland,  in  the 
y  Petition  case  in  1872,  which  I  take  from 
iport  ordered  by  the  House  of  Commons  to 
inted  in  July  of  that  year.  The  case  was 
nr.  Captaiu  Nolan,  the  candidate  whose 
m  was  questioned,  was  found  guilty  by  Mr. 
e  Keogh,  of  undue  influence  by  himself  and 
ents,  the  undue  influence  having  been  prac- 
fts  the  result  of  arrangements  made  by  the 
late  and  his  agents  previous  to  the  election, 
amed  judge  held  that  by  this  **  the  status  of 
in  Nolan  as  a  candidate  qualified  to  be  elected 
tstroyed,  and  that  he  was  disqualified  to  be 
1  for  the  county  by  such  acts  committed  by 
id  his  agents :  and  that  such  disc|ualification 
i  previous  to  the  day  of  nomination  for  such 
m."  On  a  case  reserved  for  the  Court  of 
iOQ  Pleas  in  Dublin,  the  majority  of  the 
apheld  this  decision ;  and  Mr.  Justice  Law- 
rho  delivered  the  opinion  of  the  majority, 
he  following  language  upon  this  part  of  the 
**  If  (says  he)  the  earlier  sections  of  17  &  18 
c.  102,  ss.  2,  4,  and  5,  defining  the  oflences 
ibery,  treating,  and  undue  mfluence,  and 
g  them  misdemeanors,  do  not  disqualify  the 
late  who  is  guilty  of  them  from  being  elected, 
>  not  destroy  his  status,  upon  what  ground 

[ag.  Gas.— Vol.  IX. 


is  a  judge  to  unseat  himP    He  cannot  unseat  a 
man  because  he  has  committed  a  ^v^isdemeanor : 
and  it  would  seem,  therefore,  to  follow  in  strict- 
ness from  this  argument,  that  the  judge  could  not 
unseat    him  unless  he  had  already  been  found 
guilty.*'    This  might  be  so,  no  doubt,  if  avoiding 
the  election  of  a  candidate  and  destroying  the 
status  of  a  man  to  be  a  candidate,  were  the  same 
thing.    But  I  have  already  pointed  out  that  they 
are  very  different  things ;  that  the  common  law 
of  Parliament  and  the  language  of  statutes,  has 
always  treated  them  as  yery  different;  and  being 
which  they  are,  yery  different,  it  is  only  by  treat- 
ing them  as  being,  which  they  are  not,  the  same, 
that  any  such  conseouence  follows,  as  Mr.  Justice 
Lawson  supposes.    He  proceeds  to  say :  "  This  is, 
however,  an  absurd  conseouence,  and  I  think  that 
the   true    construction    or   the    statute   is    that 
the  commission  of  any  of  the  offences  ipso  facto 
disqualifies  the  candidate  from  bein^  elected ;  or, 
to  use  the  language  of  Baron  Martin,  in  the  Norwich 
case,  'annihilates   his    status  as   a  candidate.'" 
I  have  already  expressed  the  sense  in  which  I  con- 
ceive the  statute  is  to  be  construed,  and  I  am  very 
very  glad  to  find  that  I  do  not  conflict  with  any 
yiew  of  Baron  Martin.    It  is  probable  that  Mr. 
Justice  Lawson  was  quoting  from  some  unauthentic 
and  imperfect  report  of  Baron  Martin's  words,  for 
in  the  lull  report  of  his  Norwich  judgment,  printed 
by  order  of  the  House  of  Commons,  he  is  careful 
to  disavow,  in  express  and  accurate  language,  the 
sense  which  Mr.  Justice  Lawson  has  affixed  to  his 
words.    He  explains  that  he  uses  them  only  in  a 
sense  in  which  I  entirely  agree  with  them,  and 
gladly  adopt  them  as  my  own.     His  words  are 
these:   "But  by  the  46tn  section,  coupled  with 
the  36th  section  of  another  Act  of  Parliament  (the 
17  &  18  Vict.  c.  102),  another  offence  is  created. 
These  two  sections  enact  that,  in  the  event  of  a 
o%pdidate,  by  an  agent,  committing  bribery,  he 
bffi^es  incapable  of  being  elected ;  and  where  a 
candidate,  by  an  agent  for  whom  he  is  responsible, 
commits  an  act  of  bribery,  by  that  act  the  capacity 
of  the  candidate  to  be  elected  ceases ;  his  status  is 
destroyed,  and  no  vote  given  to  him  will  be  of  any 
ayail.     Some  misapprehension  occurred  with  re- 
gard to  what  I  stated  the  other  day  in  reference 
to  that  matter.    It  is  not  that  the  vote  is  thrown 
away  in  the  sense  in  which  my  brother  Ballantine 
seems  to  have  supposed.     I  did  not  mean  it  in 
that  sense;  I  meant  that,  the  moment  an  act  of 
bribery  is  done  by  the  agent  for  whom  the  candi- 
date is  responsible,  from  that  moment  the  man 
is  incapable  of  being  elected.    The  law  puts  its 
hand   upon  him,  and  says  it  cares  not  if  nine- 
tenths  of  the  electors  voted  for  him.    The  act  of 
bribery  incapacitates  him  from  sitting  in  Parlia- 
ment, and  the  real  question  which  is  to  be  decided 
in  this  case  is,  whether  or  not  the  admitted  bribery 
by  Hardiment  [the  agent]  about  two  or  three 
o*cIock  in  the  afternoon,  is  an  act  for  which  Sir 
Henry  Stracey  is  responsible  according  to  the  law 
ol  England,  or  the  election  law,  if  you  think  fit  to 
call  it  so."     I  adopt  these  words  entirely  in  the 
sense  in  which  Baron  Martin  is  careful  te  ex- 
plain that  he  used  them.     I  reject  them  in  the 
sense  in  which   Baron  Martin  himself  expressly 
rejected  them.    If  this  be,  as  I  think  it  is  not,  a 
refined  distinction,  it  is  one  not  of  my  inventing ; 
it  is  to  be  found  in  every  case,  whether  decided  in 
the  Courts  or  in  Parliament,  with  the  exception 
only  of  the  Horeham  axud  ViVi!^  GoX'woa)  cAa«&.  'V^^^i^ 
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recognised  and  acted  upon  by  Baron  Martin  f n  the 
^Toru^tc^  case ;  for  although  he  unseated  Sir  Henry 
Stracey,  he  expressly  declined  to  seat  the  candidate 
of  the  minority,  or  to  hold  that  the  votes  of  the 
majority  were  as  if  they  had  not  been  given.  I 
need  hardly  say  that  the  judge  who  thus  decided 
has  as  much  broad  sense,  and  was  as  little  given 
to  hair-splitting  us  any  judge  of  our  time.  I  do 
nob  apprehend  such  consequences  in  fact,  as  it  has 
been  suggested  will  follow  from  his  view  of  the 
law.  But,  whatever  the  consequences,  I  am  clearly 
of  opinion  that,  although  Col.  Deakin*s  conduct 
has  properly  avoided  his  election,  and  6u})jected 
him  to  the  consequences  enacted  by  the  17  &  18 
Vict,  and  the  31  &  32  Yict.,  he  was  not  at  the  time 
of  the  election  disqualified  from  being  a  candidate, 
so  that  all  votes  given  for  him  afler  notice  were, 
in  law,  as  if  they  had  not  been  given.  This  being 
my  opinion,  it  is,  I  think,  not  necessary  to  consider 
wnetner,  if  the  disqualification  had  been  such  as  I 
have  already  said  I  think  it  was  not,  the  two  fur- 
ther  propositions  for  which  Mr.  Drinkwater's 
counsel  had  to  contend,  can  be  sustained.  I  con- 
tent myself  with  saying  that,  as  at  present  ad- 
vised, I  think  they  cannot.  The  case  is,  indeed, 
fi'ee  from  the  objection  which,  for  myself,  I  should 
have  found  insuperable  (though  the  Court  of  Com- 
mon Pleas  in  Dablin  did  not  find  it  so  in  the 
Qalway  case),  that  the  notice  was  not  served  upon 
a  sufficient  number  of  electors  to  turn  the  sc»le. 
I  feel  no  difficulty,  moreover,  as  to  the  lan^age 
of  the  notice,  which  appears  to  me  sufficiently 
definite  and  specific  in  its  terms ;  and  I  entirely 
agree,  as  indeed  I  am  in  a  special  manner  bound 
to  do,  in  the  general  law  laid  down  as  to  the 
throwing  away  of  votes,  in  the  judgment  in  Chs- 
ling  V.  Veley  (7  Q.  B.  406),  a  judgment  which  was 
written  by  Sir  John  Coleridge.  But  I  do  not 
think  that  this  case  falls  withm  that  general  law ; 
and  I  further  think,  as  at  present  advised,  that  in 
a  parliamentary  election,  '*  in  order  to  give  effect 
to  the  notice,  the  disqualification  must  be  founded 
on  some  positive  and  definite  fact  existing  and 
established  at  the  time  of  the  polling,  so  as  to  lead 
to  the  fair  inference  of  wilful  perverseness  on  the 
part  of  the  electors  voting  for  the  disqualified 
person."  These  are  the  words  of  the  Clitheroe 
committee  (2  P.  R.  &  D.  285).  They  go  on  to  state 
that  they  "  believe  them  to  be  in  accordance  with 
the  sound  ronstrnction  of  the  law,  as  well  as  with 
justice  and  reason."  I  was  of  that  opinion,  and 
acted  upon  it,  when,  as  a  member  of  the  House  of 
Commons,  I  served  upon  the  Cambridge  committee 
in  1866,  and  I  retain  it  stilL  I  am,  therefore,  of 
opinion  that  the  first  question  put  by  my  brother 
Mellor  should  be  answered  in  the  amrmative,  and 
the  second  and  third  in  the  negative. 

Brett,  J. — I  am  sorry  that  I  have  not  been  able 
to  prepare  a  written  judgment  in  this  case,  but  I 
think  it  is  right  for  me  to  express  the  view  I  take 
upon  it.  There  were  two  questions  reserved  for 
the  consideration  of  the  court:  First,  Assuming 
that  the  bribery  of  which  Col.  Deakin  was  found 
guilty  by  the  judge,  rendered  him  incapable  of 
being  a  candidate  at  that  election,  was  the  notice 
of  the  fact  given  to  the  electors  sufficient  ?  secondly, 
was  the  bribery  committed  by  him  such  as  to 
render  him  incapable  of  being  a  legal  candidate  P 
First,  then,  what  is  the  true  function  of  such  a 
notice  as  was  given  here,  %,e,,  when  does  it  operate 
BO  B9  to  cause  those  who  vote  after  it  is  received, 
to  throw  away  their  rotea,  so  as  to  leavtt  the  poll 


in  exactly  the  same  state  as  if  they  did  not  Toie  aS 
all  P  When  there  are  two  candidates,  one  of  whom 
is  qualified  and  one  not,  and  there  is  an  aofeoal 
knowledge  of  facts  as  to  one,  and  also  a  know* 
ledge  that  such  facts  cause  him  to  be  disqoAlifiedL 
then  the  voter  who,  possessing  this  knowledge,  jel 
votes  for  the  disqualified  candidate,  throws  away 
his  vote.    If  the  voter  has  the  knowledge  ol  Urn 
incapacity,  he  cannot  prevent  the  legal  ocam^ 
quences  of  the  fact  from  following;   he  cannolt 
merely  by  saying  that  he  did  not  know  thai  tiw 
law  would  give  the  seat  to  the  other  candidate, 
prevent  that  from  occurring  if  it  bo  the  law.    Bat 
there  is  a  further  state  of  affairs  upon  which  ths 
consequence  follows,  and  it  is  this:  when  there  an 
certain  circumstances  existing  in  fact,  and  notioe 
of  those  circumstances  would  tell  a  person  of  ordi* 
nary  care,  sense,  and  intelligence,  that  they  pnh 
duoed  incapacity  in  the  candidate,  then  the  voisr 
who  nevertheless  votes  for  such  candidate  throws 
away  his  vote.    Or  it  may  be  further  stated  Urns: 
where  there  is  notice  given  of  such  facts  as  would 
put  a  person  of  ordinary  care  and  intelligence  upon 
an  inquiry  which  would  tell  him  of  the  diaqnsliil* 
fication,  then  he  cannot  absolve  himself  by  asaertiiiff 
that  he  had  no  knowledge  of  the  conseaaencss  of 
the  facts  he  was  cognisant  of,  or  of  the  law  arali- 
cable  to  them.    It  is  a  rule  that  no  one  can  rradsr 
an  invalid  act  valid,  by  asserting  that  he  does  not 
know  the  law.     This  seems,  perhaps,  to  be  ooa* 
trary  to  the  Tewheahury  case,  but  then  I  think  that 
the  enunciation  of  the  law  in  that  case  went  farther 
than  it  had  ever  done  before ;  and,  as  there  is  aa 
undoubted  conflict  of  authority  arising  upon  it^  I 
prefer  to  agree  with  that  whicn  was  recognised  aa 
the  law  before  the  decision  in  the  Tewkesbory 
election.    And  I  state  it  thus :  where  by  law  aoflr* 
tain  state  of  facts  produces  an  incapacity  in  any 
pei*son  to  be  a  candidate,  and  where  notice  of  that 
is  ^ven,  then  the  voter  cannot  make  hisYOie  valid 
which  would  otherwise  be  not  valid,  by  saying 
that  he  did  not   know.     Applying  this   to  tha 
present  case,  if  it  had  been  clear  law  that  bribeiy 
made  a  candidate  incapable,  not  merely  of  hting 
elected  but  of  being  a  candidate,  then  thia  notioa 
would  have  been  sufficient  for  the  purpoae  for 
which    it  is     given,  and  so  I  answer  tne   firat 
question  in  the  affirmative.  But  the  mainooeatiflB 
seems  to  me  to  be,  whether  the  bribery  <j  whioh 
Col.  Deakin  was  found  guilty  did  render  him  in* 
capable  of  being  a  candidate.    Before  the  pumriwg 
of  the  Corrupt  Practices  Act,  what  would  have  ben 
his  position  P    For,  as  there  is  nothing  there  to 
disqualify  him  from  being  a  candidate,  we  aie 
thrown  back  on  the  common  law  of  ParlianMBt 
Now,  if  the  proposition  which  is  contended  fbr  fay 
the  petitioner  here  be  true,  it  must  have  baea 
one  that  was  raised  at  every  general  election  that 
occurred.    I  do  not  say  that  it  was  neoosaarily  da* 
cided,  but  the  point  roust  have  been  taken  oreraad 
over  again.    But  if  this  be  so,  the  law  most  hawe 
been  challenged  repeatedly,  and  yet  how  is  it  that 
no  case  can  be  produced  with  reference  toit^  ankai 
it  be  the  Horsham  case  P    In  one  case,  indeed*  ikM 
committee  challenged  the  counsel  to  the  prodaa* 
tion  of  a  case  on  this  very  point,  and  he  was  osalila 
to  produce  one ;  and,  therefore,  the  resalt  ia.  thai 
unless  the  Horsham  case  be  a  raling  deoiaioa  ta 
the  contrary,  we  must  perforce  say  tihat  the  law  af 
Parliament  is  against  the  view  that  haa  been  nilgai 
upon  ns  by  the  petitioner's  counsel.    Then*  aa  ta 
the  ^ors^m  case,  what  did  it  deoidef  ThaiewMl 
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ition  in  the  first  instance  against  the  sitting 
9er,  in  which  Mr.  Fitzgerald,  the  defeated  can- 
B^  did  not  claim  the  seat  for  himself.    If  he 
kme  BO,  the  evidence  showed  that  there  would 
been  a  ooanter  petition.    As  it  was  then  there 
mother  election,  at  which  Mr.  Fitzgerald  was 
id,  and  then  a  charge  was  made  against  him 
rmpt  practices  at  the  former  election.    Now, 
I  rarliamentary  comrrittee  had  been  entitled 
i  on  equitable  principles,  or  on  an  equitable 
of  the  circumstances,  they  might  have  con- 
)d  that,  as  Mr.  Fitzgerald  had  not  claimed  the 
preYiously,  he  might  very  well  have  been 
n  by  all  the  electors  to  be  disqualified  in  con- 
moe  of  some  incapacity,  which  would  become 
it  npon  an  inquiry.    But  they  were  not  en- 
to  apply  equitable  principles,  and  that  made 
decision  wrong,  and  accordingly  it  has  never 
accepted  by  the  Parliamentary  authorities, 
it  is  not  a  binding  case  upon  us  as  to  what 
he  practice.    It  is,  moreover,  in  direct  oppo* 
I  to  the  Clitheroe  and  Cheltenham  judgments. 
erefore,  we  are  to  decide  this  on  the  authority 
srliamentary  committees,  the  predominating 
ler  of  cases  says  that  bribery  is  an  ofience 
1  makes  his  election  void,  but  does  not  iiica- 
ite  the  man  who  has  been  guilty  of  it  from 
:  a  candidate.    There  is  a  manifest  difference. 
B  one  case  there  is  the  default  of  himself  or 
gents,  for  whom  he  is  responsible,  and  the 
qnenoe  properly  falls  upon  him.      In  the 
the  innocent  electors  might  be  the  persons 
mffered.    Beyond  the  decisions  of  Parliamen- 
xmimittees,  we  have  also  a  right  to  look  at 
net  books,  and  see  what  has  been  understood 
the  state  of  the  law,  by  writers  on  the  sub- 
There  we  find  a  long  string  of  cases  in  which 
rr  at  the  election  itself  which  is  avoided  has 
'  oeen  treated  as  a  fact  producing  incapacity 
ing  a  candidate.    But  more  than  that,  an 
ination  of  the  later  statutes  shows  that  before 
the  alleged  incapacity  did  not  exist.    The 
af  1854(17  &  18  Vict.  c.  102),  defines  what 
be  considered  as  bribery,  and  the  consequences 
une  clearly  set  out.    it  says  that  the  person 
Iff  shall  be  guilty  of  a  misdemeanor,  and  that 
tSl  forfeit  lOOZ.  to  any  person  who  shall  sue 
e  same,  together  with  full  costs  of  suit,  but 
38  not  say  that  he  is  rendered  incapable  of 
a  candidate.  The  next  section  defines  treating, 
nacts  that,  as  a  result  of  treating,  the  vote  of 
ector  who  has  been  treated  shall  be  void ;  but 
38  not  say  that  the  man  who  is  guilty  of 
Qg  is  therefore  incapable  of  being  a  candi- 
and  aiiother  section  deals  in  the  same  way 
indue  infiuence.    It  is  to  be  noticed  that  in 
try  same  statute  w;here  the  Legislature  does 
rith  incapacity,  the  appropriate  term  is  used 
fL  86:  "And  such  candidate  shall  be  inca- 
of  being  elected  or  sitting  in  Parliament," 
!iat  incapacity  arises  when  the  candidate  has 
"  declared  by  any  election  committee  guilty." 
'orrupt  Practices  Act  itself,  therefore,  is  also 
Dg  authority  which  we  have  a  right  to  notice, 
waa  settled  by  a  committee  of  the  highest 
ri^  as  to  Parliamentary  usage.    If  they  had 
ht  that  bribery  did  constitute  an  incapacity  of 
klore  contended  for,  they  would  have  put  it  in ; 
^y  made  incapacitY  rest  on  previous  bribery, 
J  foanded  on  the  deoision  of  a  committee,  or, 
roold  now  be»  on  the  candidate  having  been 
g&il^  by  ML  oleotion  jadge.    Therefwe,  on 


the  authority  of  Parliamentary  committees,  pr  a 
review  of  the  books  on  the  subject,  and  on  a  con- 
sideration of  the  subsequent  statutes,  I  have  come 
to  the  conclusion  that  the  bribery  of  which  Col. 
Deakin  has  been  found  guilty,  though  avoiding 
his  seat,  did  not  render  him  incapable  of  beinff  a 
candidate  at  the  election  which  was  so  aVoicbd. 
Then  we  are  met  by  the  decision  in  the  Odtway 
case ;  and  with  reference  to  that,  although  we  are 
most  anxious  to  agree  with  the  Court  of  Common 
Pleas  in  Ireland  if  we  can  do  so,  yet  if  we  are  con- 
vinced that  the  case  was  decided  on  a  misappre- 
hension of  the  law,  we  must,  sitting  here  in  this 
court,  say  so.    It  seems  to  me  a  curious  circqm- 
stance  that  the  point  which  we  are  now  deciding 
was  not  in  that  case  reserved  for  the  consideration 
of  the  court  at  all.    The  judge  who  tried  the  peti- 
tion seems  to  have  assumed  that  it  was  so  clear 
that,  therefore,  he  did  not  reserve  it ;  and  so  the 
court,  upon  the  argument  in  Dublin,  was  pot 
strictly  speaking  entitled  to  consider  it.    Never- 
theless, there  are  observations  in  the  judgment  of 
Mr.  Justice  Lawson,  intimating  that  the  question 
was  still  open,  but  it  does  so  happen  that  that  partof 
the  judgment  dealing  with  this  point  is  not  so  elabo- 
rate as  the  other  parts.    Indeed,  in  the  Galway 
cas^  the  whole  contest  between  the  judges  was  not 
the  incapacity  of  the  candidate,  but  the  notoriety  of 
the  notice.   In  the  result  then,  however  sorry  I  may 
be  to  differ  from  the  iudgment  of  the  court  deciding 
that  case,  I  have  in  the  end  come  to  the  conclusion 
that,  if  that  is  a  decision  that  a  corrupt  practice 
by  a  candidate  at  the  election,  of  which  sufficient 
notice  is  given  to  the  electors,  without  however 
there  being  any  previous  finding  of  the  fact  by  a 
committee  or  by  an  election  jud^e,  makes  that  can- 
didate incapable  in  the  sense  in  which  the  word 
has  been  used,  I  cannot  follow  it.    I  quite  agree 
that  it  was  right  to  unseat  Capt.  Nolan,  but  not 
that  it  was  right  to  seat  his  opponent.  With  great 
hesitation  and  some  doubt,  in  consequence  of  the 
decision  of  the  Irish  Court  of  Common  Pleas  being 
to  the  contrary  effect,  I  cannot  agree  with  Mr. 
Justice  Lawson*s  judgment  on  that  point,  and  so 
I  think  here  that  the  facts  did  not  render  Col. 
Deakin  incapable.    Therefore,  although  the  notice 
issued  woula  have  been,  in  my  opinion,  sufficient, 
if  Col.  Deakin  had  been  incapable,  yet  the  result 
is  that  Col.  Deakin's  own  scat  is  avoided,  but  Mr. 
Drinkwater  cannot  be  seated  in  his  stead.    I  have 
to  add,  that  my  brother  Denman  agrees  in  this 
judgment  as  to  both  points.    He  thinks  that  the 
notice  would  have  been  sufficient  if  an  incapacity 
on  the  part  of  Col.  Deakin  had  existed,  but  that 
such  incapacity  did  not  exist. 

Attorney  for  the  petitioner,  John  Oumey. 

Attorneys   for   the   respondent.  Peacock   and 
Qoddard.     

COUBT  OP  SXCHEQUSB. 

Beported  hj  T.  W.  Saukdebs  and  H.  LBiax,  Eeqn.^ 

BarriBten-At-Law. 
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c.  50,  88,  69,  72,  73,  109;  25  4"  26  Viet  c.  61, 
88.  9,  11,  12,  16,  17,  18,  19,  20,  and  43,  «*5- 
8ect.  3. 

In  JVbvem&er  1872  flie  plaintiff,  who  was  the  oecu' 
pier  of  a  doee  of  land  at  M.,  throiwh  which  a 
footpath  ran  which  was  alleged  to  be  a  public 
roaa,  closed  two  gates  which  croeeed  the  said  foot' 
path,  by  placing  locke  upon  them,  which  he  locked, 
thus  obstructing  the  footpaih.  Thereupon,  upon 
the  complaint  of  the  churchwardens  of  M.,  tluit 
the  paih  had  been  obstructed,  a  meeting  of  the 
highway  board,  at  which  aU  the  defendants 
(except  \V.,  the  district  surveyor)  were  present  as 
members  of  the  board,  was  lield;  and  after  hear' 
ing  the  complainant,  and  also  the  plaintiff  and  his 
cUtomey,  and  the  witnesses,  a  resolution  of  the 
board,  to  which  all  the  defendants  {except  0,,  the 
clerk  of  the  board,  and  W.,  the  surveyor)  were 
parties,  was  passed,  "  declaring  the  footpath  to  be 
a  public  road,  and  directing  notice  to  be  given  to  the 
plaintiff  to  remove  tlie  obstruction,  and  thai,  on  his 
failing  to  do  so  within  a  specified  time,  the  district 
surveyor  do  remove  the  same."  On  the  follounng 
day,  the  plaintiff  not  having  removed  the  obstruc- 
tion, W.  received  an  order  in  writing,  signed  by 
0.,  as  the  clerk,  and  purporting  to  be  **  by  order  of 
the  board,"  directing  htm  "forthwith  to  remove 
the  locks  from  the  gates  across  the  footpath,  and 
for  the  future  to  take  care  that  no  obstruction 
whatever  be  suffered  to  ezist  to  the  free  user  of  the 
road  by  the  public,"  Acting  upon  this  order,  W, 
removed  the  locks,  and  thereupon  the  plaintiff 
brought  the  present  a^ition  against  all  the  mem- 
bers of  tlie  board,  individttaUy,  who  had  con' 
curreain  the  resolution  and  order,  and  against 
C,  the  derk,  and  W.,  the  surveyor. 

At  the  trial  before  Kelly,  C.B,,  the  trespass  being 
proved,  objection  was  taken  by  the  defendants^ 
counsel  thai  the  action  should  have  been  against 
the  highway  board  as  a  corporation,  the  defen- 
dants not  being  lial>le  individually  for  their  acts 
as  members  of  the  board  ;  and  that,  as  to  the  defen- 
dants C,  and  W.  (the  clerk  and  surveyor),  the 
maxim  "  Respondeat  Superior  "  applied.  The  ob- 
jection being  held  good,  a  nonsuit  was  directed  as 
to  all  the  defendants ;  and  upon  a  rude  to  set  ii 
aside  and  for  a  new  trial,  as  regards  all  the  de- 
fendants except  C,  against  whom  it  was  admitted 
there  was  no  evidence  beyond  his  signing,  as  derk, 
the  order  to  the  surveyor,  it  was 

Held  by  Cleasby  and  Figott,  BB.  (Kelly,  0.  B.  dis- 
senting), tliai  the  nonsuit  was  wrong,  and  that  the 
rule  for  a  new  trial  must  be  made  absolute. 

By  Cleasby  and  PigoU,  BB.,  on  the  grounds, 
thai  all  the  defendants  (except  W.)  were  liable, 
because  the  act  of  trespass,  committed  in  pursa- 
ance  of  the  resolution  and  order  to  which  they  were 
varties,  was  an  act  wlwUy  ultra  vires  of  the  high' 
way  board,  and  such  as,  in  their  corporate  capa- 
city, they  were  not  competent  or  qwuified  by  law 
to  perform  ;  and  thai  the  mere  fact  of  giving  a 
corporaie  form  to  the  act  did  not  prevent  it  from 
being  the  a^  of  those  who  caused  it  to  be  done. 
And  that  W,  was  liahle,  because,  as  to  him,  the 
general  rule  that  a  servant  doing  an  unlawful  act 
cannot  justify  it  under  tlie  order  of  his  master 
or  employer,  was  applicable,  and  thai  the  fad  of 
persons  liolding  a  public  office  or  employment 
{whether  created  by  statute  or  not),  did  not  take 
them  out  of  the  operation  of  this  rule  ;  and  there 
was  nothing  in  the  statute  under  which  he  was 
appointed  exempting  him  from  liability,  the  ^ed 


of  the  statute  being  to  create  the  rdaiion  of  prim' 
cipal  and  agent,  or  master  and  servant,  hehffssu 
htm  and  the  board,  and  its  objed  being  ioremdais 
his  condud,  and  not  to  limit  his  responsibuUy  to 
third  parties, 
8ed  contra,  by  Kelly,  0.B, — The  resolution  was  iks 
CLd  of  the  corporation,  and  it  is  settled  law  that 
no  adion  lies  against  individual  metkbers  of  a 
corporation  for  a  corporate  a^,  unless  the  ad  he 
done  maliciously    by    the  individuals  duargsd, 
and    the    corporaie   seal    be   used    as    a    wisrs 
colour  for  the  malicious  ad,  or  unless  tko  ad 
is   ultra   vires,   and   not  in    law    a    eorporats 
a^t    at    alL      The    defendants,    therefor^    an 
not  liable,  and    the  a^on    should    have  been 
against  the  board   as  a  corporation,    and  %d 
against  the  defendants  individually.     The  resO' 
lution  and  order  to  the  surveyor  were  not  nltii 
vires,  and  it  is  a  misapplication  of  the  term  to 
call  them  so.  If  an  act  merely  anlawful  andtmau' 
thorised,  such  as  a  trespass  or  the  conversion  af 
a  chattel,  were  to  be  deemed  ultra  vires,  and  thers' 
fore  no  adion  would  lie  against  the  eorporats 
body  who  authorised  it,  a  corporation  would  nd 
be  liable  for  any  tort  at  alL    The  board  are  a 
public  body,  incorporated   for   publie  purposes, 
and  ading  bona  fide,  and  witnin  the  scope  tjf 
their  duties  and  authority   under   the    AJd  tf 
Parliament,  and  the  defendant  W.  is  not  UMs, 
becavLse  the  surveyor  is  a  public  officer,  duurgei 
with  the  performance  of  public  duties,  and  hoimd 
by  the  dired  words  of  the  statute  to  obey  the  orders 
of  the  board,  in  obeying  which  ho  acts  mmii- 
terially  only ;  and  he  had  no  means  of  knowiMf 
whdher  such  orders  were  valid  and  lau^ful  or 
otherwise. 
By  Cleasby  and  Pigott  BB.  (dissentionio  KsDiff, 
C.B,), — The  highway  board  have  no  vMons  fr^ 
videdfor  paying  dama>ges  and  the  costs  ofdefemJ^ 
ing  an  action  of  trespass  like  the  present^  as  suA 
damages  and  costs  could  not  be  costs  of  the  hoardt 
or  in  any  way    chargeable  upon  the  parishes 
forming  the  district,  or  payable  out  of  the  distnd 
fund :  (25  4-  26  Vid.  c,  61,  ss,  18, 19,  20.) 
This  was  an  action  for  trespass  in  breakmg  and 
entering  a  close  of  the  plaintiff's,  called  Orapp't 
Park,  in  the  parish  of  Minster,  in  the  county  oC 
Cornwall,  ana  breaking  and  destroying  the  f^tei 
of  the  said  close,  and   removing,    taking,   and 
carrying  away  and  destroying  the  goods  of  the 
plaintiff,  to  wit,  certain  locks  of  the  plaintiff'ii 
then  being  on  the  said  gates,  and  convertiiig  the 
same  to  the  defendants'  own  use. 

The  defendants  pleaded  not  guilty  (5  db  6  WiD.  4^ 
a  50,  s.  109.  Public  Act),  and  on  that  plea  lafiM 
was  joined. 

The  facts  of  the  case,  as  they  appeared  mt  the 
trial  before  Kelly,  C.B.  at  the  Summer  Afff?*^ 
for  Cornwall,  at  Bodmin,  in  1873,  were  shortly  as 
follows : 

The  plaintiff,  a  farmer  at  Minster,  in  the 
county  of  Cornwall,  was  the  occupier  of  ihe  bkae 
of  land  in  qaestion,  through  and  over  whidi  a 
footpath  ran  which  was  alleged  and  claimed  by  the 
defendants  to  be  a  public  footw^,  leadinic  froBi 
the  public  highway  road  from  Boscastle  to  the 
parish  church  of  Minster,  and  also  to  other 
parishes  and  places.  The  defendants  (eKoepI 
the  defendants  C.  C.  Hawker  and  Wiekett) 
were  members  of  the  board  of  gnardians  or 
highway  board  for  the  Camelford  distriot»  ie 
the  county  of  Cornwall  (conatitated  under  the 
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i  24t  Vict.  o.  61),  within  which  diatriot  the 

and  Mtb  in  qoestion  were  situated.  The 
idant  G.  0.  Hawker  was  clerk  to  tbe  board, 
ha  defendant  Wiokett  was  tbe  dalj  appointed 
ijor  of  the  board ;  uid  the  treapasa  cota- 
M  of  waa  committed  by  him  aa  aucb  aur- 
r,  nnder  the  authority  and  b;^  the  order  and 
tion  of  the  other  defendants,  acting  as  auch 
n;  board,  nnder  the  drcnmatonces  herein- 
Btated. 

e  plaintiff,  in  the  antnmn  of  1872,  nnder  the 
tion  of  hia  landlady,  the  owner  of  the  close  in 
ion,  who  denied  the  exiatence  of  a  public 
3Ter  her  land,  canaed  a  gate  which  crossed 
laid  footpath  in  the  aaid  cloae  to  be  looked, 
thereby  obstrncted  the  public  in  the  use  of 
pnth  altogether.  Tbe  matter  having  been 
ifbt  to  the  attention  of  the  highway  b^rd  of 
utrict  by  the  chnrchwordenB  of  the  pariah  of 
xr,  notice  noa,  on  the  2~th  Ang.  1872, 
,  by  the  churchwardens  to  the  plainciff  that 
iplaint  would  be  mode  to  the  board,  and  he 
requested  to  attend  a  meeting  of  the  board, 
tt  he  did,  accompanied  by  hia  attorney,  on  tbe 
Au^. 

thiB  meeting  all  tbe  defendants,  except 
ett,  the  surveyor  of  the  hoard,  were  pre- 
ftud  after  an  investigation  iuhi  the  matter 
ibe  hearing  of  witnessea  on  both  aides,  a 
ition  to  tbe  followiug  effecb  waa  then   and 

come  to  by  the  board,  and  enbered  in  the 
le  book  of  their  proceedings ;  "  Resolved, 
.ha  board  having  heard  the  complainant,  and 
lefendant,  Mr.  Mill  (the  present  plaintiff), 
be  witnesses,  as  well  as  Mr.  White,  the  de- 
nt'a  attorney,  is  of  opinion  that  tbe  road 
igfrom  BoBcaatle  by  the  Wellington  hotel  to 
t^'park  ia  a  public  road,  and  that  therefore 
dill,  the  tenant,  and  Miss  Helyar,  the  owner 
>  land  through  which  :t  pasaea,  be  aerved 
Qotices  to  remove  the  obatraction  they  have 
id,  and  if  tbe  same  be  not  removed  on  or 
I  six  o'clock  of  the  Slat  inat.,  the  district 
yor  remove  the  aame."  The  locka  not  being 
'ed  by  the  plaintiff,  tbe  defendant  Wickett, 
■veyor  of  the  board,  nnder  their  direction, 
'ed  them. 

ilocks  were  again  placed  upon  tbe  gate  by  the 
iff,  and  tbia  being  report«d  to  tbe  boaid  by 
irveyor,  they  made  an  order  at  a  meeting  of 
wrd,  on  the  20th  Nov.  1872,  at  which  all  the 
louts,  except  Wickett,  were  present,  that 
ureyor  should  at  once  remove  the  locks,  and 

no  obstruction  in  future  to  exist  to  the  free 
>f  the  path  by  the  public ;  and  on  the  follow- 
ay,  the  30th  Nov.,  the  defendant  Wickett 
ea  the  following  board  order  from  the  clerk 

board:— 

Camtlford  Ei^liwa;  PiBtriot,  30th  Nov.  1872. 
;  Bir,— The  Highwaj  Board,  at  their  meetiag:  jos- 
,  ordared  that  jou  are  forthwith  to  remove  the 
icain  placed  on  tbe  f>tea  aoToas  the  highmj  Isod- 
1D  Botoutle  Bridge  to  the  highwe;  leading  from 
■fie  to  Hiuter  Cbnroh  and  Lienewth ;  oad  lor  the 
TOD  ate  to  takeoare  thatnoobatmotion  whatever, 
mm  doora  or  ntea  beins  locked,  be  enSered  to 
i>d  that  DO  hindraDOe  to  the  free  nier  of  the  road 
pnblio  be  permitted  for  aof  time  to  remain  afler 
•  ooqiuuDUd  with  tbe  attempt  to  oloae  the  rood. 

Bf  order  ot  Oie  Board, 

Ci.AUmlis  C.  H1.WZKB,  Clerk, 
b.  Wiokett. 

ta  receipt  of  that  order  the  defendant  Wickett 
10  again  removed  the  locks  from  the  gate. 


and  threw  open  the  path  over  the  eaid  close,  and 
thereupon  the  plaintiff  then  brought  the  present 
action  against  all  the  members  of  the  board  who 
had  concurred  in  the  above-mentioned  resolution 
and  order,  including  Mr.  G.  G.  Hanker,  the  cler^ 
to  the  hoard,  and  the  defendant  Wickett,  their 
Burveyor. 

At  the  trial  the  treapaaa  having  been  proved,  it 
was  objected  on  the  part  of  the  defendants,  that 
the  action  was  wrongly  brought  against  them  as 
individuals,  and  tbat  it  should  bave  been  brought 
against  tbe  highway  board  oa  a  corporation;  and 
also  tbat,vwith  respect  to  the  defendant,  C.  C. 
Hawker,  the  clerk,  and  Wickett,  the  surveyor, 
they  were  not  liable  as  they  acted  ministerially 
only,  and  under  the  orders  of  the  board,  and  that 
the  maxim  "  Beapondeat  Superior  "  was  applicable 
to  their  can^a.  The  learned  Chief  Baron  upheld 
the  objection,  and  it  being  admitted  that  there 
was  no  evidence  against  the  defendant,  C.  G. 
Hawker,  the  clerk,  and  that  be  bad  taken  no  pare 
in  the  proceedings  beyond  signinR  in  his  capacity 
OB  clerk,  and  by  direction  oE  the  Doard,  the  Iett«r 
or  order  to  Wickett  of  the  3DCh  Nov.,  a  verdict 
was  taken,  as  to  him,  in  his  favour.  With  respect 
to  the  other  defendants,  other  than  Wickett,  hia 
Lordahip  was  of  opinion  that  assuming  this  path  to 
be  a  highway  ana  an  obstruction  to  nave  existed, 
an  authority  was  given  by  Act  of  Parliament  to 
the    highTaj    board   to  act  in    their    corporate 


net  liable  individually,  and  therefore,  that,  with 
respect  to  them,  the  plaintiff  must  be  nonsuited. 
As  regarded  tbe  defendant  W^ickett,  his  Lordship 
said  he  had  for  some  time  doubted  whether,  as  he 
hod  personally  committed  the  act  of  trespasa, 
he  might  not  be  liable,  although  it  waa  done  by 
the  board's  order.  But  he  (Wickett)  was  bound 
to  obey  the  board'a  order,  and  was  not  bound  to 
know  the  varioua  Acta  of  Parliament,  and  to 
refuse  to  do  what  he  was  instructed  to  do,  because 
he  believed  it  to  be  illegal.  Aa  surveyor  be  was 
entitled  to  tbe  benefit  of  tbe  section  of  the  High- 
way Act  wliioh  enacted  that  he  was  to  carry  out 
tbe  inatructions  of  the  board,  and  in  all  respects 
to  conform  to  their  orders.  He  thought,  therefore, 
that  the  action  should  not  have  been  against  the 
surveyor,  but  as;ainat  the  board  who  instructed 
him  ;  and  he  ruled  tbat  neither  the  surveyor  nor 
tbe  members  individually  were  liable,  and  that  tbe 
plaintiff's  action  waa  not  maintainable. 

Cole,  Q.C.,  having  moved  tor  and  obtained  a 
rule,  on  the  part  of  the  plaintiff,  to  set  this  non- 
Buil  aside  and  for  a  new  trial,  ou  the  ground  of 
miadireotion  on  the  part'of  the  learned  Lord  Chief 
Baron  in  ruling  that  tbe  defendants  (other  than 
the  snrveyor)  were  not  individually  liable,  and 
that  the  surveyor  waa  not  liable,  the  aame  now 
came  on  for  argument,  in  the  course  of  which  the 
6dth,  72nd,  and  73rd  Bections(a)  of  the  Highway 


(a)  Beat.  69.  That  every  penoa  enoroachin?  on  a  high 
waybjmakiniCaii;  bnilding.  hedge,  ditch,  or  other  fenos 
thereon,  wichia  ISft.  from  the  oentre  thereof,  ihall  on 
ooaviotion  forfeit  40e, ;  uid  the  snrieyor  shall  eaoie 
aooh  bnilding,  ta.  to  be  taken  dawn  or  fiUed  Dp  at  tbe 
expense  of  the  jiereontowhom  it  ahall  belong;  and  power 
ie  given  to  the  jaetioee  at  a  apeoial  eaiiione  for  the  high- 
way to  lev;  aa  well  tbe  eipeoeei  of  taking  doim  tbe 
eame,  &o.,aathe  everal  penaltiea  fajtheeeotion  impoead, 
by  diatreae  and  aale  of  the  offender  a  goodi. 

Seat.  72.  That  if  an;  person  ahall  .  .  .  wilfnllr  obitnet 
the  paaaage  gf  onj  (ootwaj  .  .  .  ot  ikii^  va  »al  w]  v^ 


150 


MAGISTRATES'  CASES. 


Ex.] 


Mill  v.  Hawksb  and  othbbs  and  Wickbtt. 


[Sz. 


Act  of  1835  (5  &  6  Will.  4,  c.  50),  and  sects.  9, 11, 12, 
16, 1 7, 18, 19,  20,  and  43(a)  of  the  Highway  Act  of 

folly  obstniot  the  free  paaaaflro  of  aiij  snoh  highway,  every 
person  lo  offending,  Ao.,  shall  for  each  and  every  anon 
offence  forfeit  and  pay  any  sum  not  ezoeeding  405.  over 
and  ahove  the  damages  occasioned  thereby. 

Sect.  73.  That  if  any  timber,  stone,  hay,  straw  .  .  . 
rabbish,  or  other  matter  or  thmg  whatsoever,  shall  be 
laid  npon  any  highway  road  to  be  a  nnisanoe,  and  shall 
not,  after  notice  given  by  the  surveyor,  assistant  snr. 
veyor,  or  district  snrveyor,  be  f orthwitii  removed,  it  shall 
and  may  be  lawful  for  the  snrv^or,  assistant  snrveyor, 
or  district  snrvevor,  by  order  in  writing  from  any  one 
justice,  to  dear  the  said  highway  by  removing  the  said 
stone,  hay  ...  or  other  matter  or  thing  as  aforesaid, 
and  to  dispose  of  the  same,  and  to  applv  the  proceeds 
arising  therefrom  towards  the  repairs  of  the  highway, 
Ac. 

(a)  Sect.  9,  snb-sect.  1.  The  highway  board  shall  consist 
of  the  wa^^wardens  elected  in  the  several  places  within  the 
district,  in  manner  hereinafter  mentioned,  and  of  the 
jnstioes  acting  for  the  connty,  and  residing  within  the 
district.  Snb-sect  2.  The  board  shall  be  a  bodj  corporate 
hy  the  name  of  the  highway  board  of  the  district  to  which 
it  belongs,  having  a  perpetual  succession  and  a  common 
seal,  wiUi  a  power  to  acquire  and  hold  lands  for  the  pur- 
poses  of  the  Highway  Acts,  without  any  licence  in  mort- 
main. Sub>sect.  5.  Any  minute  made  of  proceedings  at 
meetings  of  the  board  or  committees  of  the  board,  if 
signed  by  any  person  purporting  to  be  the  chairman  of 
the  board,  shsU  be  receivable  in  evidence  in  all  legal  pro- 
ceedings, without  further  proof.  Sub-sect.  6.  Ko  member 
of  a  board,  by  being  party  to,  or  executing  in  his  capacity 
of  member,  any  contract  or  other  instrument  on  behalf  A 
the  board,  or  otherwise  lawfully  exercising  any  of  the 
powers  given  to  the  board,  shall  be  subject  to  be  tried  or 
prosecuted,  either  individually  or  with  others,  by  any 
person  whomsoever,  and  the  bodies,  or  goods,  or  lands  of 
the  members,  shall  not  be  liable  to  execution  of  any  legal 
process  by  reason  of  .  .  .  any  lawful  act  done  by  iJiemin 
•zecution  of  any  of  the  powers  of  the  board. 

Sect.  11.  All  such  powers,  rights,  duties,  liabilities, 
capacities,  and  incapacities  (excei^t  tbe  power  of  nuJcinr 
highway  rates,  &c.),  as  are  vested  in  or  attached,  or  would 
but  for  this  Act  have  become  vested  in  or  attached  to  any 
survsyor  or  surveyors  of  any  parish  for  any  part  of  the 
district,  shall  vest  in  and  attach  to  the  highway  board. 

Sect.  12.  Power  to  the  highway  board  to  appoint  a 
treasurer,  derk,  and  district  surveyor,  and  to  pay  them 
salaries. 

Sect.  16.  The  district  surveyor  shall  act  as  the  agent  of 
the  board,  in  carrying  into  effect  all  the  works,  and  per. 
forming  all  the  duties  by  this  Act  required  to  oe  carried 
into  effect,  or  to  be  periormed  by  the  board ;  and  he  shall 
in  all  respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties,  and  the  assistant  surveyor,  if 
any,  shall  perform  such  duties  as  the  board  may  require, 
under  the  direction  of  the  district  snrveyor. 

Sect.  17.  The  highway  board  shall  maintain  in  good 
repair  the  highways  within  their  district,  and  shall,  sub- 
ject to  the  provisions  of  this  Act,  as  respects  the  highways 
in  each  parish  within  their  district,  perform  the  same 
duties,  have  the  same  power,  and  be  liable  to  the  same 
legal  proceedings  as  the  surveyor  of  such  parish  would 
have  performed,  had,  and  been  liable  to  if  this  Act  had 
not  passed ;  and  the  district  surveyor  is  to  submit  every 
vear  to  the  board  an  estimate  of  tiie  probable  expenses 
for  maintaining  the  highways  in  repair  during  the  year. 

Sect.  18  gives  power  to  any  justice  of  the  peace,  on 
complaint  of  a  highway  being  out  of  repair,  to  summon 
the  board  and  the  waywarden  to  appear  (the  board  to 
appear  by  their  surveyor  or  derk,  or  any  member  of  the 
board)  before  the  justices  in  petty  sessions,  and  unless 
the  board  undertake  to  repair,  or  the  waywarden  deny 
the  liability  of  the  parish  to  repair,  the  justices  shall 
make  an  order  on  the  board  to  repair  within  a  limited 
time,  and  the  expenses  of  such  repairs,  &e.,  with  the 
costs  of  the  proceedings,  shall  be  paid  by  the  board,  Sto. ; 
and  all  expenses  so  directed  to  be  paid  by  the  board  in 
respect  of  the  repairs  of  any  highway,  shall  be  deemed  to 
be  expenses  incurred  by  the  board  in  repairing  such 
highway,  and  shall  be  recovered  accordingly. 
^  Sect.  19.  When,  on  hearing  any  such  summons,  the 
ImbiUij  to  repmir  U  denied  by  the  waywarden,  or  by  any 


1862  (25  &  26  Yict.  c.  61)  were  referred  to,  and 
relied  on  by  counsel  on  both  sides,  and  were  afUp> 
wards  discassed  and  dealt  with  in  the  oonsiderad 
iudfi^ents  of  tbe  court. 

Kingdon,  Q.C.  and  Finder  (with  whom  was 
LopeSf  Q.C),  on  the  part  of  the  defendants,  showed 
cause  against  the  rule,  and  contended,  first,  that 
the  defendant,  G.  0.  Hawker,  the  clerk  to  the 
board,  and  who  had  acted  merely  as  clerk  in  signing 
by  order  of  the  board,  was  not  liable  to  an  action ;  (a) 
secondly,  that  the  other  defendants,  except  Wickett, 
the  surveyor,  had  acted  as  a  corporation  and  ooold 
only  be  sued  in  their  corporate  capacity  as  the 
highway  board,  aod  not  individually  as  memben 
of  it ;  and  thirdly,  that  Wickett,  the  surveyor,  wii 
not  liable  to  an  action,  being  in  the  position  of  t 
mere  servant,  obeying,  as  he  was  bound  to  obej, 
the  orders  of  his  masters,  and  that  the  maxim 
"  Be^pondecU  Superior  "  applied  to  his  case.  The 
board,  even  assuming  them  to  be  in  fault  in  whil 
they  have  done,  acted  merely  as  a  corporation,  and 
cannot  be  liable  as  individuals.  [Pioott,  B.— 
That  argument  would  give  tbe  board  a  larger 
exemption  than  that  which  they  would  have  it 
common  law.  However,  if  any  one  of  these  gentla* 
men  had  been  asked,  "  will  you  be  liable  for  this 
individually?"  doubtless  he  would  have  said: 
"  Oh  no,  I  am  acting  as  one  of  a  board."]  Pre- 
cisely so.  It  is  not  the  individual  members  who 
act  at  all.  [EIelly,  C.B. — It  has  been  decided 
that  the  test  of  liability  is  not  whether  there  be 
power  to  levy  a  rate.]  The  consequence  of  estab- 
lishing an  individual  liability,  seeing  that  one  tortr 
feasor  has  no  right  to  come  upon  another  for  000* 
tnbution,  might  be  ruinous;  and  no  man  in  the 
country  in  his  senses  would  take  his  seat  npon  a 
board  of  this  kind,  if  by  so  doing  he  might  pto- 
bably  be  held  liable  to  an  action  for  its  acta.  It  is 
however  contrary  to  all  rules  of  law  and  to  thi 
spirit  of  the  statute  (sect.  9,  sub-sect.  6).  [PieoR, 
B. — Suppose  the  order  had  been  to  take  down  a 
house,  could  they  have  sheltered  themselves  bj 
saying  that  they  were  acting  as  a  board  P]  Thers 
might  of  course  be  some  acts  so  obviously  beyond 
the  scope  of  their  corporate  jurisdiction  as  to  make 
the  members  personally  and  individually  liable; 
but  the  present  act  now  under  consideration  is  not 
such  an  one ;  it  was  an  act  duly  and  legally  antho- 

party  charged  therewith,  an  indictment  is  to  be  prsfemi 
at  the  next  assizes  or  ^neral  quarter  sessions  for  tiM 
county,  &o.,  acfainst  the  inhabitants  of  tbe  parish  or  tiM 
party  charged,  and  the  costs  of  such  prosecution  ahdl 
be  paid  by  such  party  to  the  proceedings  as  tha  oout 
shall  direct,  and  if  directed  to  be  paid  by  the  paiiBb, 
shall  be  deemed  to  be  expenses  incurred  by  the  psoiak  ia 
keeping  its  highways  in  repair. 
Sect.  20.  The  salaries  of  the  officers  appointed  for 


district,  and  any  other  expenses  incurred  oy  any  highwi^ 
board  for  the  common  use  or  benefit  of  the  sevsnl 
parishes  within  such  district,  shall  be  annually  ohaifsi 
to  a  district  fund,  contributed  by  and  chitfged  on  the 
several  parishes  in  proportion  to  the  average  expendi- 
ture, during  the  three  preceding  years,  in  maintataiig 
the  highways  in  such  parishes  respectively ;  but  the  as- 
penses  of  maintaining  the  highways  of  each  pKish,aBd 
all  other  expenses  in  relation  to  such  highways,  exoH^ 
such  as  are  by  the  Act  authorised  to  be  ohargea  to  1m 
district  fund,  shall  be  a  separate  charge  on  each  paiiriL 
Sect.  43,  snb-sect.  3.  The  highway  board  shall,  for  all 
the  purposes  of  this  Act,  except  that  of  levying  U^ 
way  rates,  be  deemed  to  be  the  successors  in  ofioe  cf 
the  surveyor  of  every  parish  within  the  district. 

(a)  This  being  conceded  on  the  part  of  the  plafarfib, 
no  argument  was  addressed  te  the  point,  aor  was  it 
touched  on  in  the  judgmente. 
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to  be  done.    The  point  ia  rather  bare  of 
Mithority,  the  precise  matter  never  haying  been 
mentioned  before.    It  is  trne  that  in  Grant  on. 
Oorporations  at  p.  281,  it  is  said  that  "  a  corpora- 
tioQ  is  not  responsible  as  a  corporation  for  aces 
which,  though  coloorablj  corporate  acts,  are  not 
within  the  competency  of  the  corporation  to  perform. 
In  snch  a  case,  the  individuals  who  take  parb  in  the 
pretended  corporate  act  are  pei^sonally  liable,"  bat 
the  anthority  cited  for  that  position,  Bex  y.  Watson 
and  others  (2  T.  E.  199),  does  not,  it  is  submitted, 
bear  out  the  statement  in  the  text.    But  there  are 
authorities  expressly  showing  that  the  members 
of  a  corporation  are  not  individually  liable  to  an 
action  in  respect  of  acts  done  by  them  in  their 
corporate  character :  (see  The  Attorney-General  v. 
The  Mayor,  See,  of  Liverpool,  1  Myl.  &  Cr.  171 ; 
7  L,  J.,  N.  S.,  61,  Ch. ;    The  Aitomey-General  v. 
The  Bailiffs,  Src,  of  East  Betford,  3  Myl.  &  Cr. 
484;  8  L.  J.,  N.  S.,  49,  Oh. ;  The  Attorney-General 
T.  Wilson  and  others,  1  Cr.  &  Phil.  1 ;  10  L.  J., 
K.  8.,  53,  Ch.)    The  act  done  by  the  defendants 
was  voting  in  favour  of   the  resolution,  an   act 
which  cannot  possibly  make  those  who  voted  for 
i%  liable  individually  for  the  consequences  of  the 
resolution  being  carried  out:   (Com.  Dig.  Fran- 
chises, F.  11 ;  Harman  v.  Tappenden  and  others, 
1  Bast,  555),  where  it  was  held  that  an  action  does 
not  lie  against  individuals  for  acts  erroneously 
done  by  them  in  a  corporate  capacity,  from  whicn 
detriment  happens  to  the  plaintiff,  at  least  not 
without  proof  of  malice.    [Cleasby,  B.    In  that 
case  the  resolution  or  order  of  the  Water  Court 
of  the  Manor  of  Faversham,  which  formed  the 
ground  of  the  plaintiff's  complaint,  acted  proprio 
fsigore ;  but  by  the  resolution  here  an  act  is  aireoted 
to  be  done,  and  that  act  is  the  trespass  for  which 
the  action  is  brought.]    Then  the  surveyor  being 
a  mere  minister  and  officer,  doing  an  act  at  the 
bidding  of  his  statutory  superior  whom  he  was 
bound  to  obey,  is  not  liable.     His  duties    are 
dfifined    by  sect.  16  of  25    &  26    Yict.    o.   61, 
by   which    he    is    directed  "  in  all    respects  to 
conform    to    the    orders  of  the    board    in    the 
esecntion  of  his  duties."    [Pigott,  B. — Then  what 
we  have  to  see  is,  what  his  duties  are ;  but  how 
was  it  his  duty  to  knock  off  this  lock  P  ]      In  the 
uudogons  case  of  Dews  v.  Biley  (11  C.  B.  434; 
20  li.  J.  264,  C.  P.),  which  was  an  action  against 
bhe  clerk  of  the  Whitechapel  County  Court  for 
tespass    and  false  imprisonment,  the  plaintiff, 
haying  been  arrested  oy  a  bailiff  of  the  court 
spon  a  warrant  under  the  seal  of  the  court,  in 
Medienoe  to  the  order  of  the  judge  of  the  court, 
lad  which  warrant  was  signed  by  the  defendant 
IS  clerk  of  the  court,  Jervis,  C.J.,  said,  "The 
deik  is  a  mere  ministerial  officer,  and  cannot  be 
liaUe  in  trespass  for  the  mere  performance  of  the 
lutycast  upon  him  by  the  express  language  of  an 
^jA  of  Parliament."     [Pigott,  B. — That  case  is 
lifltinguishable.    The  very  words  of  the  Act  of 
Puiiament  then  under  consideration  (9  &  10  Yict. 
^  95,  B.  102)  are  "  the  clerk  of  the  said  court  shall 
ssiM  under  the  seal  of  the  court  a  warrant  of 
XMnmiiment,"  and  that  is  exactly  what  the  defen- 
laaat  in  that  case  did.]      So  also  in  Andrews  v. 
Hams    and    Whitham    (1   Q.  B.  3;    10  L.  J., 
H.  8.,  226,  Q.  B.)  the  defendant  Whitham,  the 
lergeant  of  the  Court  of  Bequests,    who   exe- 
mted.the  precept  (^  the  court,  under  an  order  of 
(ha  coart^  signed  by  the  clerk  of  the  court  (the 
MiMff   defendant  Marris),  was  held  "protected 


from  an  action  at  the  suit  of  the  arrested  plain- 
tiff."  And  in  Young  v.  Davis  and  another  (6 
L.  T.  Rep.  N.  S.  363;  7  H.  A  N.  760;  31  L.  J. 
250,  Ex.,  affirmed  in  error  9  L.  T.  Rep.  N.  S.  145  ; 
2  H.  &  C.  197 ;  10  Jur.  N.  S.  79)  it  was  held  that 
no  action  would  lie  against  a  surveyor  of  high- 
ways, appointed  under  the  5  &  6  Will.  4,  c.  50,  for 
damage  resulting  from  an  accident,  caused  by  his 
neglect  to  repair  the  highways.  They  cited  further 
on  this  point, 

Buron  v.  Denman,  2  Ex.  167. 
A.  Charles  (with  whom  was  Cole  Q.  C),  for  the 
plaintiff  contra^  in  support  of  the  rule. — The  case 
of  the  defendant  Wickett  must  be  governed  by 
the  ordinary  rule  of  master  and  servant.  The 
order  to  the  surveyor  was  the  resolution  of  the 
board  of  the  29th  Nov.,  and  it  directed  an  act 
to  be  done  which  they  were  not  authorised 
in  directing,  and  under  those  circumstances 
they  are  liable  as  individual  members  of  the 
corporation,  see 

Qrant  on  Corporations,  pp.  281,  547  ; 

Taylor  v.  Dulwid^  Hospital,  1  P.  Wms.  655 ; 

The  Attorney  General  v.  Wilson  and  others,  1  Cr. 

A  Phil.  1 ;  10  L.  J.,  N.  8.,  53,  Ch. ; 
Rex  V.  Watson  and  others,  2  T.  B.  199. 
[Kelly,  C.  B. — Here  the  corporation,  the  highway 
board,  have  the   duty  imposed  on  them  by  the 
Act  of  Parliament,  of  repairing  and  keeping  in 
good  order  and  repair  the  highways  in  their  dis- 
trict.   Was  not  then  this  act  within  the  scope  of 
their  authority  P]   It  is  submited  that  it  is  not.    In 
Poulton  V.  The  London  and  South  Western  Bailway, 
(17  L.  T.  Rep.  N.  S.  11 ;  L.  Bep.  2  Q.  B.  534;  36 
L.  J.  294,  Q.  B.),  the  plaintiff  took  a  horse  by  the 
defendants'  railway  to  an  agricultural  show,  and 
by  the  defendants'  advertised  arrangements  was 
entitled  to  take  it  back  again  free  of  charge  on 
producing  a  certificate.     On  its  production  the 
horse  was  put  into  a  horse  box  without  payment 
or  booking,  and  the  plaintiff   took  a  ticket  for 
himself  and  travelled  home  by  the  same  train.  At 
the  end  of  the  journey  the  station  master  demanded 
payment  for  the  horse,  and  on  the  plaintiff's  refusal 
to  pay,  two  policemen  by  the  station  master's  order 
kept    him    in    custody    till   it  was   ascertained 
by  telegram  that  all  was  right ;  and  it  was  held 
that  a  railway  company  has  power  to  apprehend  a 
traveller  on  the  railway  who  has  not  paid  his  own 
fare,  but  has  power  only  to  detain  goods  for  non- 
payment of  the  carriage ;  and  so,  as  the  defendants 
themselves  would  have  had  no  power  to  detain  the 
plaintiff  on  the  assumption  that  he  had  not  paid 
for  the  carriage  of  his  horse,  there  could  be  no 
implied  authority  from  them  to  the  station  master 
to  detain  him,  and  they,  therefore,  were  not  liable 
for  the  station  master's  act.    Had  the  company 
there  had  authority  to  detain  a  passenger  in  case 
the  carriage  of  his  goods  were  not  paid  for,  they 
would  have  been  liable  for  the  mistake  with  regard 
to  the  fact  of  payment  made  by  their  servant ;  but 
if    the  mistake  be  not  merely  the  erroneously 
assuming  a  state  of  facts  which  does  not  exist,  but 
the  doing  of  an  act  by  the  servant  which  the  com- 
pany themselves  had  no  power  or  authority  to  do, 
and  so  could  not.impliedly  authorise  him  to  do,  then 
the  oom  pany  or  corporation  are  not  liable.  As  Black- 
burn, J.  there  observed  during  the  argument  (p.  537 
of  L.  Bep.  2  Q.  B.)*  '*  It  has  been  decided  in  the 
Exchequer  Chamber,  in  the  somewhat  analagous 
case  as  to  notice  of  action,  that  a  bond  fide  mistake  of 
facts  entitles  the  defendant  to  the  protection  of 
the  statute ;  bat  not  when  ia  iba  ^^^\i  ^\a^  ^ 
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facts  the  defendant  was  mistaken  in  law : "  (See 
BobeHs  V.  Orchard,  2  H.  &  C.  769 ;  33  L.  J.  65  Ex.) 
And  in  his  judgment  in  the  same  case,  the  same 
learned  judge  said  (at  p.  538,  L.  Rep  2  Q.B.) :  <*  Had 
the  station  master  given  him  into  custody  under 
the  erroneous  supposition  that  he  had  not  paid  his 
own  fare  as  an  individual,  then,  inasmuch  as  there 
is  an  authority  by  the  Act  of  Parliament  to  arrest 
and  take  into  custody  any  person  who  does  not 
pay  his  fare,  and  consequently  the  act  would  have 
been  an  act  which  the  railway  company  were 
authorised  to  do,    it    might   be    said    that    the 
station    master,    being    the    head    man    on    the 
spot,  had  authority  to  take  into  custody  those  who 
did  not  pay  their  fares,  and  if  he  made  a  mis- 
take, it  was  a  mistake  in  doing  a  thing  which  the 
railway  company  had  given  him  authority  to  do, 
and  then  the  company  would    be   responsible." 
So  here,  if  the  act  done  in  the  present  case  were 
within  the  scope  of  the  board's  authority,  then, 
though  it  were  done  under  a  mistake  as  to  the  facts, 
the  corporation  would  be  liable;   but  if,  on  the 
contrary,  the  mistake  be  one  of  law,  and  it  turns 
oat  that  the  act  done  was  not  within  their  autho- 
rity, then,  even  assuming  the  facts,  the  corpora- 
tion would  not  be  liable,  and  the  individuals  who 
took  part    in    the    act    must    bear   the   conse- 
quences.   In  8and9  v.  Child  and  others  (3  Lev. 
351)  a  qui  tarn  action  against  the   Governor  of 
the  East  India  Company  and  their  solicitor  and 
secretary,  the  defenaants  pleaded  that  they  acted 
as  agents  for  the  company ;  and  on  verdict  for  the 
plaintiff,  error  was  brought,  and  it  was  urged  that 
the  action  should  have  been  against  the  company, 
and  not  against  the  defendants,  their  servants. 
"  But "  (it  is  said)  "  this  was  overruled  by  both 
courts,"  and  the  court  of  error  held  that  "  if  it 
had  been  done  by  warrant  originally  from  the  com- 
pany, yet  that  would  not  cover  the  matter,  for  the 
warrant  of  no  man,  not  even  of  the  king  himself, 
can    excuse   the  doing   of  an    illegal    act;     for 
although  the  commanders  are  trespassers,  so  are 
also  the  persons  who  did  the  fact."    That  is  a  re- 
markable case,  and  an  authority  for  the  plaintiff 
here  on  both  points.      But  further,  this  was  an  act 
which  the  board  of  waywardens  had  no  authority 
whatever  to  perform ;  and  not  only  is  that  so,  but 
there  is  authority  under  the  Act  to  do  this  par- 
ticular thing  in  another  way.    The  board  is  placed 
in    the  position  of  the  old  surveyor    of    high- 
ways, under  the  5  &  6  Will.  4,  c.  50,  and  whatever 
he  could  have  done  they  can  do,  and  no  more. 
Now,  clearly,  if  the  surveyor,  under  the  old  regime, 
had  done  this  he  would  have  been  personally 
responsible.     Sect.  9,  sub-sect.  2,  of  25  &  26  Vict, 
c.  61,  makes  the  highway  board  a  corporation ;  by 
sect.  11  all  the  powers,  rights,  duties,  habilities, 
capacities,  and  incapacities  (except  the  power  of 
making,  assessing,  and  levying  rates)  vested  in  or 
attached  to,  or  which,  but  for  this  Act,  would  have 
been  vested  in  or  attached  to  any  surveyor  of  any 
parish  in  the  district,  shall  vest  in  and  attach  to 
the  highway  board ;  by  sect.  43,  sub-sect.  3,  the 
board  is,  for  all  purposes  of  the  Act  except  the 
levying  rates,  to  be  deemed  to  be  the  successors  in 
office  of  the  surveyor  of  every  parish  within  the 
district ;  and  by  sect.  17  the  board  are  to  maintain 
in  good  repair  the  highways  in  their  district,  and 
with  respect  to  such  highways,  to  perform  the 
same   duties,    have    the    same   powers,  and    be 
liable  to  the  same  legal  proceedings  as  the  old  sur- 
roj-ors  wooJd  have  performed,    had,   and   been 


liable  to  if  this  Act  had  not  passed.  In  case  of  an 
obstruction  a  private  individual  may  take  one  of 
three  courses :  he  may  (1)  proceed  by  indiotment, 
or  (2)  take  proceedings  before  magistrates,  or  (3) 
remove  the  obstruction.  [Kellt,  C.B. — ^Why  may 
not  the  board  do  so  P]  Because  they  are  a  corpo- 
ration under  an  Act  of  Parliament,  which  girei 
them  no  such  authority.  [EIsllt,  G.B. — ^They  do 
not  want  it ;  their  common  law  right  is  the  sama 
as  that  of  any  others  of  the  (Queen's  subjects  J  The 
Act  contains  no  such  provisions.  [Kellt,  G3.— 
Such  a  provision  would  have  been  superflaoiu. 
Why  are  they,  as  surveyors,  to  be  deprived  of 
the  power  which  all  otner  individuals  haveP] 
Because,  qua  **  surveyors,"  they  are  the  creatuns 
of  the  Act  of  Parliament,  and  must  abide  atrictlj 
by  its  provisions,  and  must  not  take  the  law  into 
their  own  hands.  [Cleasby,  B. — ^You  contend 
that,  be  an  individual's  power  to  do  an  act  whit 
it  may,  a  corporate  body  can  only  act  in  the  way 
pointed  out  by  their  Act  of  Parliament.]  That  is 
By  sect.  109  of  5  &  6  Will.  4,  c.  50,  the  bui^ 


so. 


veyor,  if  he  was  sued  in  respect  of  what  he  had 
done,  had  the  power  of  justifying  under  the  Act 
Brook  V.  Jenney  and  another  (11  L.  J.',  N.  S.,  10 
M.  0. ;  2  Q.  B.  265),  and  Keane  v.  Beynolds  (2  K 
Sd  B.  748),  are  cases  showing  the  liability  of  the  old 
surveyors  in  trespass  for  acts  done  by  them  onder 
the  Act  of  Parliament ;  and  in  The  WaUham  Nan- 
gcUion  Company  v.  Padley  and  others  (4  B.  &  Ad. 
69 ;  2  L.  J .,  N.  S.,  5  K.  B.)f  in  trespass  against 
surveyors  for  pulling  down  a  house,  it  wai 
held  that  sect.  82  of  the  13  Geo.  3,  c.  78,  did  not 
enable  them,  under  "  not  guilty,"  to  justify  the 
removing  of  it  as  being  a  nuisance  on  the  nidi- 
way :  (See  the  judgment  of  Parke,  B.,  there.)  AU 
the  provisions  of  the  Highway  Act  directing  tho 
surveyor  to  remove  obstructions,  &c.,  rega^  the 
provisions  relating  to  the  jurisdiction  of  the  jus- 
tices as  a  condition  precedent  to  the  taking  of  any 
action  by  the  surveyor  qua  surveyor,  and  contem- 
plate his  proceeding  before  justices  prior  to  so  act- 
mg.  He  cannot  act  mero  suo  motu,  neither  can  the 
board  (5  &  6  WiU.  4,  c.  50,  ss.  69,  72,  73),  Then, 
as  to  the  liability  of  the  defendant  Wickett  He 
is  the  surveyor,  but  not  in  the  sense  of  the  sur- 
veyor under  the  old  Act ;  he  is  the  servant  of  the 
board,  duly  appointed  by  them  under  sect.  12  of  their 
Act.  The  defendant  must  go  the  length  of  contend- 
ing that  sect.  16  will  justify  him  in  performing  all 
the  board*s  orders  whatever  they  may  be.  [EIellt, 
C.B. — What,  to  knock  a  man  down  or  to  commit  a 
felony  P]  At  all  events  in  knocking  down  a  house. 
The  section  merely  establishes  tne  relation  of 
master  and  servant  between  him  and  the  board, 
and  nothing  more.  He  is  to  do  all  necesaaiy 
works,  but  this  was  a  trespass  and  not  a  work  or 
duty  required  to  be  done ;  it  is  no  man's  duty  to 
do  an  illegal  act.  Buron  v.  Denman  (2  Ex.  167)  is 
relied  on  bv  the  defendants  but  that  is  sorelv  i 
long  way  from  the  present  case,  where  the  order 
was  not  issued  by  the  Government,  or  as  I  submit, 
by  any  competent  authority.  There  the  Crown  hid 
authority  to  give  the  order,  and  the  subsequent 
ratification  was  held  to  be  equivalent  to  a  prior 
command.  But  here  the  hand  that  drew  t^e  sword 
must  be  answerable.  Then,  as  to  Young  v.  Davit. 
[Kingdon,  Q.O. — I  admit  the  non-application  ol  that 
case.j  Then  I  am  relieved  as  to  that  case,  thcraigii 
it  is  I  submit  in  favour  of  the  plaintiff  rather  than 
otherwise.  Dews  v.  Biley  {ubi  sup.)  is  diatingoiali- 
able.  There  there  was  a  case  in  a  County  Coiurt»and 
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lerk  was  expressly  authorised  and  bound  by 
ot  to  do  the  particular  thing.  He  acted  minis- 
ly,  and  though  the  order  was  bad,  yet  it  was 
by  a  tribunal  with  jurisdiction,  and  the  clerk 
istified.  [EIelly,  C.B. — Have  not  the  board 
iction  over  the  roads,  and  is  the  surveyor  to 
re  into  the  fact  of  highway  or  no  highway 
lore  than  the  defendant  in  Dews  v.  liiley  f ] 
find  no  instance  of  the  maxim  **  BeapondecU 
•iav^'  discharging  an  inferior  as  well  as  binding 
erior,  except  the  case  of  Buron  v.  Denman, 
TT,  B.,  referred  to  and  read  the  argument  of 
th,  Q.C.,  in  Young  v.  Davis,  at  p.  768  of  7 
N.,  from  "  Now  in  the  case  of  principal  and 
I,"  to  "  the  maxim  *  Bespondeat  ouperior,  ap- 
"  Seesame,  p.252of  31L.  J.Ex.]  In  Stephens 
wiU  (4  M.  &  S.  259)  Ellenborough,  C.  J.,  said 
1) — "  The  only  question  is  whether  this  is  a 
srsion  in  the  clerk  which  undoubtedly  it  was  in 
taster.  The  clerk  acted  under  an  unavoidable 
ance  for  his  master's  benefit,  when  he  sent  the 
t  to  his  master,  but  nevertheless  his  acts 
amount  to  a  conversion;  for  a  person  is 
r  of  a  conversion  who  intermeddles  with  any 
nrty  and  disposes  of  it,  and  it  is  no  answer 
he  acted  under  authority  from  another  who 
lo  authority  to  dispose  of  it.  And  the  court 
remed  by  the  principle  of  law,  and  not  by  the 
ihip  of  any  particular  case.  For  what  can  be 
hard  than  the  common  case  in  trespass, 
9  a  servant  has  done  some  act  in  assertion  of 
laster's  right,  that  he  shall  be  liable  not  only 
y  with  his  master,  but,  if  his  master  cannot 
y  it,  f«r  every  penny  of  the  whole  damage  ?" 
authority  exists  for  the  defendant's  posi- 
that  where  a  man  acts  under  another's  autho- 
le  is  discharged,  unless  of  course  there  be  an 
ma  statutory  discharge.  In  Andrews  v.  Mar- 
nd  Whitham  (uhi  sup.)  the  rcUio  decidendi 
hat  the  warrant  was  within  the  court's  juris- 
m,  and  so  Whitham,  the  serjeant  of  the 
,  was  justified,  though,  having  been  issued 
)ut  authority  under  the  Act,  Harris,  the  clerk 
le  court,  was  liable;  but  Carrait  v.  Morley 
Hhers  (1  Q.  B.  18 ;  10  L.  J.,  N.  S.,  259,  Q.  B.) 
B  that,  if  the  warrant  had  not  been  within  the 
liction,  even  the  serjeant  would  not  have  been 
cted.     He  cited  also 

miih  V.  Hopper  and  others,  9  Q.  B.  1005 ;  16  L.  J. 
93,  Q.  B. 

LLY,  C.B. — This  case  has  been  very  ably  and 
rably  argued  on  both  sides,  and  as  it  involves 
istion  of  considerable  importance,  the  court 
ake  time  to  consider  its  judgment. 

Cur.  adv.  vtUt. 

ne  4.  —  Their  Lordsfips  (Kelly,  C.B.,  and 
•,tf  and  Cleasby,  BB.)  having  taken  time  to 
der,  and  there  being  a  difference  of  opinion 
tgst  them,  the  following  written  judgments 
now  delivered. 

EASBY,  B.  (delivering  the  judgment  of  Figott, 
id  himself). — There  are  two  questions  raised 
is  case :  A  trespass  was  committed  upon  the 
tiff  by  taking  tne  lock  off  one  of  his  gates ; 
the  two  questions  are,  first,  whether  the 
idant,  Matthew  Wickett,  is  liable  for  the 
ass ;  secondly,  whether  the  other  defendants 
pt  Claudius  Cregan  Hawker)  are  liable.  It 
admitted  that  the  defendant  C.  C.  Hawker 
not  liable.  The  facts  were  that  the  plaintiff 
oaosed  a  gate  which  crossed  a  footw^ 
a  jyroperty,  at  Orapps  Park,  to  be  locked,    it 
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was  alleged  that  this  was  a  public  footway,  and 
the  subject  was  brought  forward  at  a  meeting  of 
the  Board  of  Way  Wardens,  or  Highway  Board, 
of  the  Camelford  Highway  district,  held  on  or 
about  the  29th  Nov.  1872.  The  defendant  C.  C. 
Hawker  was  the  Clerk  of  the  Board,  and  all  the 
other  defendants,  except  Wickett,  were  members 
of  the  board  and  present  at  the  meeting.  The 
defendant  Wickett  was  the  district  surveyor  of 
the  board.  It  was  urged  in  answer  to  the  usual 
interrogatories  administered  by  the  plaintiff  to 
the  defendants,  that  all  the  defendants  (except 
C.  C.  Hawker  and  Wickett)  being  present  at  the 
board  meeting,  directed  or  concurred  in  directing 
the  defendant  Wickett  to  remove  the  locks  from 
the  plaintifi^s  gate,  and  that  the  defendant  Wickett 
did,  on  the  day  following  the  meeting,  by  the 
direction  of  the  said  board  given  at  the  meeting, 
remove  them.  Before  the  removal  of  the  locks 
by  Wickett,  he  received  from  the  clerk  of  the 
board  the  following  order:  [His  Lordship  read 
the  order.]  At  the  trial  it  was  objected,  on 
behalf  of  the  defendants,  that  the  action  should 
have  been  brought  against  the  Highway  board, 
and  that  the  defendants  were  not  personally 
liable.  The  learned  judge  who  tried  the  cause 
admitted  the  objection,  and  nonsuited  the  plain- 
tiff. For  the  purpose  of  the  present  inquiry, 
the  trespass  having  been  proved  and  no  justifica- 
tion proved,  it  must  be  taken  that  the  removal 
of  the  lock  was  unlawful ;  if  the  objection  had  not 

Prevailed,  as  matters  stood,  the  plaintiff  would 
ave  been  entitled  to  a  verdict.  With  regard 
to  the  first  question,  viz.,  the  liability  of  Wickett, 
it  appears  to  us  (my  brother  Pigott  and  myself) 
that  the  general  rule  applies,  and  that  a  servant 
who  does  an  act  which  is  unlawful,  cannot 
justify  it  because  it  was  done  by  the  order 
of  his  master  or  employer.  This  rule  applies 
as  much  to  the  servants  of  those  who  act 
in  a  public  as  in  a  private  capacity.  The  more 
fact  of  persons  having  a  public  office  or  employ- 
ment (whether  created  by  Act  of  Parliament  or 
not),  does  not  take  them  out  of  the  operation  of 
this  rule  of  law,  and  give  to  their  acts  any  greater 
force  or  efficacy,  or  to  their  servants  any  impunity. 
There  is  an  apparent  exception  to  this  m  the  cases 
of  sheriffs  or  officers  of  courts  of  justice,  who  are 
excused  if  the  judgments  or  processes  under  which 
they  acted  are  subsequently  reversed ;  and  the 
officers  are  still  excused  if  they  acted  in  the 
executing  of  the  process.  The  defendants  relied 
on  this  exception,  and  cases  were  referred  to.  See 
the  judgments  in  Andrews  v.  Harris  and  Whitham 
(1  Q.  B.  3  1  G.  &  D.  268 ;  10  L.  J.,  N.  S.,  226.  Q.  B.), 
and  Dews  v.  EiU-y  (11  C.  B.  434 ;  20  L.  J.  264,  C.  P.) 
But  there  is  no  analogy  between  the  case  of  an 
officer  of  a  court  of  justice,  whose  duty  it  is  to  give 
effect  to  the  judgment  of  the  court,  which,  though 
erroneous,  cannot  be  called  illegal  if  the  court  have 
jurisdiction  over  the  subject  matter,  and  a  servant 
obeying  the  order  of  his  superiors,  whose  orders 
may  be  legal  or  not,  as  the  case  may  bo.  It  is  no 
doubt  a  hardship  that  an  act  of  obedience  to  the 
order  of  a  public  body  should  involve  a  respon- 
sibility ;  but  the  risk  is  small  of  public  bodies 
(which  act  generally  under  advice)  doing  illegal 
acts,  and  the  hardship  is  no  ground  for  setting 
aside  so  fundamental  a  rule  as  this,  that  the  person 
who  does  an  illegal  act  becomes  by  doins:  so 
responsible,  and  may  be  sued  by  the  person  in- 
jured, without  Ha  looViti^  mi^  l\a^3aec.  '^XiKt^  S^ 
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nothing  in  the  Act  of  Parliament,  under  which 
the  sarveyor  is  appointed,  to  exempt  him  from 
liability.  The  effect  of  the  sections  (12  and  16  of 
the  25  &  26  Vict.  c.  61)  relating  to  the  appoint- 
ment of  sarveyor,  is  to  establish  the  relation 
of  principal  and  agent,  or  master  and  servant, 
between  him  and  the  highway  board.  The  words 
of  the  16th  section,  that  he  **  shall  in  all  respects 
conform  to  the  orders  of  the  board  in  the  execution 
of  his  duties,"  cannot  be  read  to  mean  that  he 
shall  be  bound  to  obey  the  orders  of  the  board, 
whatever  they  are.  Previous  to  this  Act  of  Parlia- 
ment the  surveyor  had  been  authorised  to  act  upon 
his  own  judgment ;  but  this  enactment  makes  it 
his  duty  to  abide  by  the  direction  of  the  board,  as 
his  superiors,  in  all  matters  relating  to  the  repairs 
of  the  road.  It  is  hardly  reasonable  to  read  it  as 
importing  that  he  is  relieved  from  responsibility 
for  whatever  he  does,  provided  he  acts  by  their 
orders ;  the  object  is  to  regulate  his  conduct,  and 
not  to  limit  his  responsibility  to  third  persons.  As 
regards  the  other  defendants  who  came  to  the 
resolution,  in  pursuance  of  which  the  illegal  act 
was  done,  a  Question  of  some  difficulty  arises.  It 
is  said  that  tne  resolution,  having  been  afterwards 
embodied  in  the  order  signed  by  the  clerk,  became 
a  corporate  act  of  the  highway  board,  and  that 
no  personal  liability  of  the  members  could  arise 
upon  it.  We  were  referred  to  many  authorities 
to  show  that,  in  respect  of  corporate  acts,  the 
individual  members  of  the  corporation  cannot  be 
sued.  The  Attorney-General  v.  The  Mayor,  Src, 
of  Liverpool  (1  Myl.  &  Cr.  171, 7  L.  J.,  N.  S.,  51,  Ch.) 
and  TJie  Attorney  General  v.  the  Bailiffs,  tj*c.,  of 
Betford  (3  Myl.  &  Cr.  484 ;  8  L.  J.,  N.  S.,  49,  Ch.). 
There  is,  indeed,  an  express  provision  to  this 
effect  as  regards  the  members  of  the  highway 
board;  but  it  is  expressly  limited  to  the  lawful 
acts  of  the  board,  in  sect.  9,  sub-sect.  6  of  the 
Highway  Act  (25  &  26  Vict.  c.  61),  and  it  is  clear 
tha!>  this  is  so  when  the  corporate  acts  are  such  as 
the  corporate  bodv  are  qualified  to  perform,  and 
the  resolutions  and  acts  of  the  members  are  only 
introductory  to  the  corporate  body  acting  in  the 
matter ;  but  it  is  equally  clear  that,  when  the  acts 
are  such  as  the  corporate  body  are  not  by  law 
qualified  to  do,  and  the  corporate  body,  if  they 
pretend  to  do  them,  are  acting  ultra  vires,  the 
mere  fact  of  giving  a  corporate  form  to  the  act 
does  not  prevent  it  from  being  the  act  of  those 
who  cause  it  to  bo  done.  It  seems  plain  that,  in 
sach  a  case,  the  individuals  and  not  the  corpora- 
tion really  do  the  act,  and  no  authority  is  cited 
for  the  conclusion;  but  the  cases  of  Taylor  v. 
Dulwich  Hospital  (1  P.  W.  655)  and  lieg.  v. 
Watson  (2  T.  R.  190)  may  be  referred  to  in  sup- 
port of  it.  And  in  the  present  case,  unless  the 
letter  of  the  30th  Nov.  prevents  it  from  being  the 
act  of  the  individuals,  it  certainly  was  so  in  point 
of  fact,  for  the  defendant  "Wickett  swears,  in 
answer  to  the  interrogatories,  that  ho  removed  the 
locks  by  the  direction  of  the  board,  given  at  the 
meeting  of  the  29th  Nov.  In  the  case  of  Poulton 
V.  The  London  and  South- Western  Eailwav  Com- 
pany (L.  Rep.  2  Q.  B.  534 ;  17  L.  T.  Rep.  N.  S.  11 ; 
36  L.  J.  294,  Q.  B.),  and,  particularly  in  the  judg- 
ment of  Blackburn,  J.,  the  difference  is  clearly 
pointed  out  between  acts  which  are  properly 
corporate  acts,  and  acts  which  are  not,  as  affect- 
ing the  liability  of  the  corporation.  The  question 
in  the  present  case,  therefore,  is,  whether  the  act 
ofcauaing  the  locks  to  he  removed,  is  one  of  those 


acts  for  which  the  corporate  body  is  oonstitatod, 
or  not.  It  appears  to  us  that  it  is  not  one  of 
those  acts.  Now,  the  highway  board  have  autho- 
rity to  do  what  the  surveyor  would  do  under  the 
previous  Act.  lliey  have  all  the  rights,  duties, 
liabilities,  capacities,  and  incapacities  of  the  sur- 
veyor (sect.  1 1 )  and  are  to  be  deemed  to  be  the  soooes- 
Rors  in  office  of  the  surveyor  (sect.  43,  sub-sect.  3). 
It  might  be  sufficient  to  say  that,  in  the  case  of  t 
disputed  footway,  the  order  to  remove  an  obstruc- 
tion could  only  follow  upon  something  like  t 
judicial  act  of  the  surveyor,  in  determining 
whether  there  was  or  was  not  a  pubUc  footpath, 
and  he  has  no  authority  whatever  to  act  jadidallj 
in  such  a  matter.  But  a  reference  to  the  sectioa 
of  the  previous  Act  would  show  that  the  snireyor 
had  no  such  power  of  removal :  (5  &  6  Will.  4,  c.  50.) 
Sect.  72  of  that  Act  does  not  apply  at  all,  and 
sect.  73  only  enables  the  surveyor  to  remove  the  ob- 
structions therein  specified,  after  he  has  obtained 
the  order  of  a  justice.  In  like  manner,  the  power 
of  a  surveyor  to  remove  encroachments  upon  the 
highway  is  founded  upon  a  conviotion  under  sect 
69 :  (Keane  v.  lieynolds,  2  E.  <fe  B.  748.)  In  realitj 
the  right  of  a  person  to  take  the  law  into  his  oirn 
hands,  and  to  use  force  to  remove  an  obstmction, 
is  founded  upon  this,  that  he  is,  at  the  time,  nsing 
the  highway  (as  he  is  entitled  to  do) ;  and  as  he 
cannot  use  it  without  removing  the  obstmction, 
ho  is  justified  in  removing  it.  And  the  Pjnece- 
dents  in  pleading  put  it  on  that  ground.  ^Hiere 
is  no  right  to  remove  the  obstruction  as  a  retalia- 
tion upon  the  person  who  has  put  it  there.  Bat 
a  corporate  body  who  order  the  removal,  and  so 
use  force  in  determining  a  legal  right,  are  iu  a 
different  position.  They  do  not  want  to  use  the 
road,  and  have  not  the  justification  of  necessity 
in  the  exercise  of  a  legal  right ;  they  can  only 
justify  it  on  the  ground  that  they  have  come  to 
the  determination  that  the  obstruction  is  illm), 
and  ought  to  be  removed ;  and  they  are  not  anUio- 
rised  to  enter  upon  such  an  inquiry  or  form  such 
a  conclusion.  It  is  the  province  of  the  justice  to 
whom  an  application  may  be  made,  to  form  sndi 
a  conclusion.  The  effect  of  holding  that  such  a 
body  as  the  highway  board  were  competent,  in 
their  corporate  capacity,  to  commit  such  an  act  6t 
trespass  as  the  one  complained  of  in  this 
would  be  that,  whenever  the  ■  trespass  was  ill 
and  redress  was  had,  the  persons  who  had 
caused  the  trespass  would  not  be  responsible, 
the  damages  would  be  paid  out  of  funds  wfaidi 
ought  to  be  applied  in  maintaining  the  roads,  and 
the  persons  eventually  responsible  would  be  the 
ratepayers,  and  among  them  perhaps  the  person 
entitled  to  redress,  and  to  whom  the  dmnuges 
were  to  be  paid.  And  thus  the  members  oC 
the  highway  lx)ard  would  acquire  a  power  to 
divert  and  waste  the  funds  entrusted  to  them 
for  public  purposes  by  proceedings  which  might 
originate  in  feelings  which  it  would  be  UMSt 
inconvenient  to  inquire  into.  Sections  from  17  to 
19  show  what  the  office  of  the  highway  board  ii» 
and  that  it  is  a  corporation  for  a  particiilar 
purpose,  namely  to  do  what  is  necessary  to  keep 
the  highways  in  repair.  And  the  proTisioo  is 
sect.  18,  as  to  certain  costs  resulting  from  ai^iok- 
tions  to  justices  being  regarded  as  costs  of  i^ 
board  in  repairing  the  highway,  and  paid  aooQi^ 
ingly,  shows  conclusively,  to  our  Tniwdt,  that  tfce 
damages  and  costs  of  defending  an  action  of 
trespass  such  as  the  present,  would  not  be  oosticf 
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xiard,  or  in  any  way  obargeable  npon  the 
les  forming  the  board,  or  any  of  them.  It 
I  appear  to  be  only  right,  if  8uch  damages 
oats  were  payable  at  all,  that  they  shoold  be 
by  the  parish  in  which  the  road  is  situate, 
ihe  expense  of  repairing  the  road.  And  yet 
lersons  who  ordered  the  trespass  might  be 
BTBons  representing  the  other  parishes  in  the 
ot,  and  not  the  parish  in  which  the  road  was 
te.  And  what  a  strange  stato  of  things  this 
1  introduce.  Sect.  20  provides  that  there 
be  a  district  fund,  and  that  the  salaries  of 
officers  of  each  parish,  and  all  expenses 
red  by  the  highway  board  for  the  common 
bd  benefit  of  all  the  parishes  in  the  district, 
be  paid  out  of  the  district  fund.  This  could 
iclude  the  damages  and  costs,  and  they  could 
ome  out  of  the  district  fund.  The  section 
on  to  provide  that  the  expense  of  keeping  in 
r  the  highways  of  each  parish,  and  all  other 
ises  in  relation  to  such  highways,  shall  be  a 
ate  charge  on  each  parish.  It  would  cer- 
r  seem  strange  if  the  highway  board  had  the 
r,  by  a  resolution,  of  throwing  upon  a  par- 
ir  parish  such  a  charge  as  that  of  paying  the 
ges  and  costs  of  an  action  like  the  present ; 
unless  the^  could  do  so,  there  would  be  no 
out  of  which  the  damages  and  costs  could 
id.  When  the  parish  denies  the  obligation 
(pair,  sect.  19  points  out  the  course  to  be 
led.  It  appears  to  us  that  it  is  not  the 
nee  of  the  highway  board  to  contest  the 
lion  whether  a  particular  way  is  a  public 
vay  or  not,  as  the  members  of  this  board 
>  to  do  by  the  resolution  set  forth  at  the 
ining  of  this  case.  For  the  above  reasons, 
bink  that,  as  the  plaintiff  was  nonsuited, 
ought  to  be  a  new  trial  in  this  case. 
K)TT,  B.,  concurred  in  the  above  judgment  of 
by,  B. 

LLY,  C.B. — Two  questions  arise  upon  this  case, 
irst  is,  whether  this  action  is  maintainable, 
gainst  the  highway  board  in  their  corporate 
cter  but,  against  the  individual  members  of 
loard  who  were  present  at  the  meeting,  and 
f  whom  moved  and  another  of  whom  seconded 
Bsolution.  And  I  am  of  opinion  that  it  is  not. 
naking  of  the  resolution  was  a  corporate  act 
at  a  corporate  meeting,  convened  and  held  in 
•  ocmformity  to  the  Act  of  Parliament ;  no  one 
[>er  of  the  board  assumed  to  exercise,  or  did 
Lse,  any  personal  authority  or  power.  The 
ition  was  the  act  of  the  corporation,  and 
Bted  of  the  minute  made  at  the  meeting 
ding  to  the  Act  of  Parliament,  signed  by  the 
man,  and  by  the  statute  receivable  in  evidence 
mt  further  proof.  I  conceive  it  to  be  settled 
that  no  action  lies  against  the  individual 
[)or8  of  a  corporation  for  a  corporate  act  done 
e  corporation  in  its  coroorate  capacity,  unless 
ict  be  maliciously  done  by  the  individuals 
;ed,  and  the  corporate  seal  be  used  as  a  mere 
r  for  the  malicious  act ;  or  unless  the  act  is 
tnres  and  is  not  and  cannot  be,  in  contempla- 
)f  law,  a  corporate  act  at  all.  In  Harman  y. 
enden  (1  East,  555),  the  Free  Fishermen  of 
reham,  acorporate  body,  at  a  corporate  meeting 
an  order  of  amotion  or  disfranchisement 
at  the  plaintiff,  a  free  fisherman  and  a 
t>er  of  the  corporation,  upon  which  the  plain- 
itmght  his  action  for  damages  against  the  indi- 
J  corporaton  who  had  made  the  order ;  and 


it  was  objected  "  that  no  action  would  lie  to  recover 
damages  against  individuals  for  acts  done  by  them 
in  their  corporate  capacity,  and  that  non  constat 
but  that  all  or  some  of  the  defendants  might  have 
voted  against  the  order  of  amotion."  When  the 
case  came  before  the  court,  upon  a  motion  to 
enter  a  nonsuit,  and  in  arrest  of  judgment,  the 
"  court  intimated  very  strong  doubts  on  this 
ground,  how  far  the  defendants  were  answerable 
in  damages  in  their  private  character,  for  acts  done 
by  them  in  their  corporate  capacity;"  and  Lord 
Kenyon,  C.J.  said  that  he  entertained  consider- 
able doubt,  notwithstanding  what  was  said  in  ' 
Rich  V.  Pllkington  (Carthew,  171),  and  Reg,  v. 
Rippon  (1  Lord  Raymond,  564),  and  added  that 
he  had,  many  years  ago,  moved  for  a  mandamus 
to  the  master  and  fellows  of  Wadham  College,  to 
compel  them  to  put  the  college  seal  to  a  return 
which  they  were  required  to  make,  and  to  which 
Dr.  Windham,  the  master,  had  great  objection, 
with  respect  to  the  facts  agreed  upon  by  a  majority 
to  be  returned,  conceiving  that  he  should  thereby 
make  himself  individually  liable  to  the  conse- 
quenees;  but  Lord  Mansneld  overcame  his  diffi- 
culty by  an  explicit  declaration  that  what  he  thus 
did  in  his  corporate  cnpacitj  could  not  hurt  him 
in  his  individual  character.  Lawrence,  J.  ex- 
pressed the  same  doubt  as  to  the  maintenance 
of  the  action ;  and  finally,  upon  cause  being 
shown,  the  court  held  that,  without  proof  of  malice 
the  action  was  not  maintainable,  and  the  rule  was 
discharged:  (see  also  Yentris  351,  and  Reg  v. 
Windham,  1  Camp.  377,  the  case  alluded  to  by 
Lord  Kenyon.)  It  is  true  that  where  individuals 
make  a  pretended  corporate  act  a  cloak  for  a 
malicious  libel  in  the  administration  of  justice,  the 
court  will  grant  a  criminal  information,  as  in  Reg. 
y.  Watson  and  others  (2  T.  R.  199).  But  an  indi- 
vidual corporator  is  no  more  liable  for  a  tort 
committed  in  his  corporate  capacity  than  for  a 
debt  due  by  the  corporation.  In  either  case  I  am 
of  opinion  that  the  action  must  be  brought  against 
the  corporation  in  its  corporate  character,  and  nob 
against  an  individual  member,  who,  like  Dr.  Wind- 
ham in  the  Wadliam  College  case,  may  have  been 
opposed  to  the  act  in  respect  of  which  the  action 
may  be  brought.  It  was  indeed  once  imagined, 
though  on  very  technical  grounds,  that  trespass 
would  not  lie  against  a  corporation;  and  it  is  so 
stated  in  Comyn*s  Digest,  title  "  Franchises."  But, 
besides  that  many  authorities  are  to  be  found  in 
the  Year  Book  to  the  contrary,  the  law  is  now  well 
settled  that  upon  any  tortious  act  committed  by  a 
corporation,  or  under  its  authority,  or  by  its  direc- 
tion, trover  or  trespass  is  maintainable.  In  Yar- 
borough  and  others  v.  The  Governor  and  Company 
of  the  Bank  of  England  (16  East,  6)  the  plaintiff 
recovered  in  trover  for  the  unlawful  detention  by  a 
clerk  in  the  Bank,  under  its  authority,  of  a  Bank  of 
England  note.  Can  it  be  contended  that  an  action 
could  have  been  maintained  against  one  of  the 
directors  of  the  Bank  of  England,  who  might  have 
been  present  at  the  resolution  that  the  clerk  be 
directed  to  detain  the  note  P  In  Smith  v.  The  Bir- 
mingham and  Staffordshire  Oas  Light  Co,  (1  A.  &  E. 
526 ;  3  L.  J.,  N.  S.,  165,  K.  B.),  trover  was  held 
maintainable  against  the  company  (a  corporation) 
for  the  wrongful  seizure  of  a  quantity  of  furniture 
by  a  bailitf  under  their  authority.  And  in 
Mound  y.  The  Monmouihshire  and  Staffordshire 
Canal  Company  (2  Dowl.  Rep.  N.  S.  113;  11  L.  J., 
N.  S,  317,  C,  P.),t\ie  p\«Mi\;>iTWW«t^\3D^Nx«e.\^ 
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for  the  seizing  and  converting,  nnder  the  orders  of 
the  defendants,  of  certain  barges  and  a  quantity 
of  coal.  It  was  never  suggested  that  in  either  of 
these  cases  the  action  should  have  been  brought 
against  the  individuals  who  happened  to  be 
present  when  the  act  in  question  was  ordered  to 
oe  done.  I  cannot  doubt,  therefore,  that  this 
action  ought  to  have  been  brought  against  the 
board,  and  all  these  decisions  are  uniform  to  show 
that  it  would  have  been  maintainable.  The  mis- 
chief and  inconvenience  that  would  result  if  the 
contrary  were  held  to  be  law  is  great  and  obvious. 
If  judgment  be  recovered  against  these  defen- 
dants, execution  might  issue  for  the  whole  amount 
of  damages  and  costs  against  any  one  among  them ; 
and  he  would  have  no  remedv-for  contribution 
against  the  rest,  nor,  as  it  should  seem  upon 
the  facts  of  the  case,  for  indemnity  against  the 
corporation.  And  it  is  at  least  doubtful  whether 
the  board  would  have  a  legal  right  to  indemnify 
him  out  of  the  funds  which  came  to  their  hands 
nnder  the  Act  of  Parliament.  On  the  other  hand, 
if  the  action  had  been  brought  against  the  board, 
and  judgment  had  been  obtained  against  them, 
they  might  pav  the  damages  and  costs  out  of  the 
funds  which  tney  are  enabled  to  provide  for  the 
various  purposes  of  the  Act  by  sections  20,  21,  and 
others.  It  was  argued  that  no  action  could  be  main- 
tained against  the  board  on  the  ground  that  the  reso- 
lution and  the  order  to  the  surveyors  were  ultra  vire8. 
But  I  apprehend  that  this  is  a  misapplication  of 
the  term  "  ultra  vires,**  If  the  board,  by  resolution 
or  otherwise,  had  accepted  a  bill  of  exchange, 
directing  their  clerk  or  other  officer  to  write 
their  corporate  name  or  title  across  a  bill 
drawn  upon  them  for  a  debt,  this  would  have 
been  ultra  vires,  and  no  holder  of  the  accept- 
ance could  recover  the  amount  against  them. 
It  would  have  been  void  upon  the  face  of  it, 
and  it  is  immaterial  to  consider  whether  the 
individuals  who  had  written  or  authorised  the 
acceptance  would  have  been  liable  to  any,  and  if 
any  to  what,  action  at  the  suit  of  a  holder  for 
value.  But  it  is  otherwise  with  an  act  merely  un- 
lawful or  unauthorised,  as  a  trespass  or  the  con- 
version of  a  chattel.  If  such  an  act  were  to  be 
deemed  ultra  vires,  and  therefore  no  action  would 
lie  against  the  corporate  body  by  whom  it  had 
been  authorised,  it  is  clear  that  a  corporation  would 
not  be  liable  for  any  tort  at  all  committed  or 
authorised  by  them,  and  the  decisions  above  cited 
would  be  contrary  to  law.  Two  cases  only  have 
been  cited,  which  seem  to  bear  upon  the  question 
against  the  defendants.  But  the  first  of  them 
(Poulion  V.  The  London  and  South  Western  Rail- 
way  Company,  uhi  sup.)  merely  shows  that  there 
is  no  implied  authority  by  a  railway  company  to 
their  servants  to  do  an  illegal  act.  But  here 
no  question  arises  upon  an  implied  authority; 
for  this  board  have  expressly  authorised  and 
commanded  the  surveyor  to  do  the  act  com- 
plained of.  On  the  other  hand,  in  the  DuU 
wich  College  case,  Taylor  v.  The  Dulwich 
Hospital  (1  P.  Wms.  655),  the  constitution  of 
the  college  requiring  that  leases  granted  should  be 
at  a  rack  rent,  the  contract  for  a  lease  not  at  a 
rack-rent  was  uUra  vires,  and  not  binding  on  the 
corporate  body ;  and  so,  if  the  plaintiff  had  been 
entitled  to  the  relief  prayed,  it  would  have  been 
granted  against  the  individuals  who  had  executed 
an  instrument  in  the  form  of  a  corporate  act,  but 
which,  being  ultra  vires,  was  absolutely  void.   The 


remaining  question  is  whether  Wickett,  the 
surveyor,  is  liable  to  this  action.  The  general 
rule,  no  doubt,  is  that  one  who  does  an  nnlawfol 
act  cannot  justify  himself  by  pleading  theauthoritj 
or  direction  of  another.  But  here,  the  surveyor  if 
a  public  officer  charged  with  the  performanoe  of 
various  public  duties,  and  bound  by  the  ezpren 
words  of  an  Act  of  Parliament  to  obey  the  order 
of  the  Highway  Board — the  board  themselvei 
being  a  public  body,  incorporated  for  publio  p«^ 
poses,  and  having  public  duties  to  perform,  and 
who,  in  ordering  their  surveyor  to  remove  the 
obstruction  in  question,  have  acted  bona  fide,  and 
within  the  general  scope  of  their  duties  and  aatho- 
rity  under  the  Act  of  Parliament.  To  determine 
this  question  we  must  first  consider  the  provisioiif 
of  the  Act.  By  sect.  17,  *'  the  highway  board  shall 
maintain  in  good  repair  the  highways  within 
their  district,  and  it  "  shall  be  the  duty  of  the 
district  surveyor  to  submit  to  the  board  an 
estimate  of  the  expenses  likely  to  be  incurred 
during  the  ensuing  year,  for  maintaining  and 
keeping  in  repair  the  highways  in  each  parish 
within  the  district."  And,  by  sect.  16,  "The 
district  surveyor  shall  act  as  the  agent  of  the 
board  in  carrying  into  effect  all  the  duties  by  this 
Act  required  to  be  carried  into  effect,  or  to  be 
performed  by  the  board,  and  he  shall,  in  all 
respects,  conform  to  the  orders  of  the  board  in 
the  execution  of  his  duties;  and  the  aasistant 
surveyor,  if  any,  shall  perform  such  duties  as  the 
board  may  require,  under  the  direction  of  the 
district  surveyor."  And  then  there  are  further 
provisions,  already  referred  to,  enabling  the  board 
to  obtain  funds  for  the  performance  of  their 
duties,  and  the  carrying  of  the  Act  into  execu- 
tion. Now,  where  aU  the  public  highways  in  anjf 
district  are  well  known  and  ascertained,  no  diffi- 
culty can  arise  in  the  execution  of  the  Act.  The 
surveyor  inspects  them,  and  observes  their  condi- 
tion; he  makes  hiM  estimate  of  the  expense  €i 
repairing  and  keeping  them  in  repair  during  the 
ensuing  year,  ana  delivers  it  to  the  board,  who 
thereupon  direct  him  to  effect  the  repairs  from 
time  to  time  accordingly;  and  he  obeys  their 
directions.  But,  where,  as  here,  he  finds  a  high* 
way  which  requires,  or  will  shortly  require,  to  be 
repaired,  but  the  owner  of  the  land  gives  him 
notice  that  the  land  is  his  private  property,  and  is 
no  highway  at  all,  what  is  the  course  to  be  por^ 
sued  P  Wo  may  suppose  that,  upon  his  report,  in 
order  has  been  given  to  him  to  repair  the  highway. 
and  that,  when  he  proceeds  to  do  so,  he  finds  a 
locked  gate  thrown  across  it,  and  he  makes  a 
report  to  that  effect  to  the  board.  They,  the 
board,  after  communicating  with  the  owner  of  the 
land,  and  finding  that  the  question  is  raised  aiid 
must  be  determined,  highway  or  no  highw^, 
must  next  consider  how  this  may  most  con- 
veniently be  done.  They  may  indict  the  land- 
owner for  the  obstruction,  or  they  may  do  as  thef 
have  done  here,  they  may  give  him  notice  to 
remove  the  obstructon  and  that  in  default  of  hii 
doing  so  they  will  remove  it  themselves,  and  that 
he  may  try  the  question  by  bringing  an  acdon 
of  trespass  against  them.  They  accordingly  oooe 
to  the  resolution  they  made  and  they  give  the 
order  in  question  to  the  surveyor,  and  he^  in 
obedience  to  it,  removes  the  locks.  If  an  actiaa 
be  then  brought  against  the  board,  they  plead  the 
Highway  Act,  or  defend  under  the  general  issue  by 
statute,  and  the  question  is  settled  bj  the  Tsr 
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)f  the  jury,  and  no  difficulty  arises ;  but  if 
iw  be  that  the  landowner  may  select  the 
^or  as  a  defendant,  in  what  condition  is  he 
iP  The  board  have  ordered  him  to  effect  the 
sary  repairs,  and  for  that  purpose  to  remove 
abstraction.    He  looks  to  the  statute  and  he 

that  its  language  is  imperative.    "  He  shall 

respects  conform  to  the  orders  of  the  board,*' 
''shall  act  as  the  agent  of  the  board,"  in 
ing  the  Act  into  effect.  He  has  no  means 
soertainiug  beforehand,  or  without  the 
ct  of  a  iury,  whether  there  is  a  highway 
)t;  nor  have  the  board  themselves.  H!e 
,  therefore,  at  the  risk  of  absolute  ruin, 
the  order  as  required  by  the  Act,  or  he  must 
9  obedience;  in  other  words,  he  must  dis- 
the  order  whenever  a  highway  is  in  dispute. 
K>ard  cannot  themselves,  in  their  own  per- 
remove  the  obstruction,  any  more  than  they 
re]>air  the  highway.  They  must,  therefore, 
r  instruct  their  surveyor  to  act  on  their 
f,  or  resort  to  some  other  mode,  as  by  indict- 
,  of  raising  the  question,  and  if  a  public 
ray  be  established,  perform  their  duty  by 
]g  it  into  repair,  i  am  not  aware  of  any 
i  authority  in  reference  to  this  Act  of  Farlia- 
But  there  are  cases  which  establish  a 
iple  within  which,  I  think,  this  case  may  be 
lecided.  In  Buron  v.  Demnan  (2  Ex.  167), 
I  held  by  Parke,  B.,  after  consulting  the  other 
s  of  the  Exchequer,  that,  where  a  naval 
:  had  committed  a  series  of  trespasses,  for 
L  he  was  personally  liable  to  an  action  for 
ges,  but  the  Crown  had  afterwards  ratified 
its,  that  the  ratification  was  equivalent  to  a 
command,  and  that  the  action  against  him 

not  be  maintained.  Baron  Parke  himself 
Dme  doubt  whether  the  ratification  had  that 
,  but  the  judges,  including  Parke,  B.,  were 
mens  that  the  defendant,  whose  duty  it  was 
By  the  commands  of  the  Crown,  could  not 
ide  personally  responsible  in  an  action  for 
cts  done  in  obndience  to  such  commands. 
idrews  v.  Harris  and  Whitham  (1  Q.  B.  3 ; 
J.,  N.  S.,  226,  Q.  B.)  the  clerk  of  a  court  of 
Bts,  whose  duty  it  was  to  issue  warrants  or 
of  execution  at  the  order  of  the  commis- 
*s,  having  mistaken  the  effect  of  an  order, 
I  a  precept  without  authority,  under  which 
Aintiff  was  taken  in  execution,  and  ho  was 
liable  in  trespass  accordingly.  But  it  was 
leld  that  Whitham,  the  other  defendant,  one 
!  Serjeants  of  the  court,  and  to  whom  the 
nt  was  directed,  and  who  actually  made  the 
y  was  not  liable  to  the  action,  on  the  ground 

he  was  a  ministerial  officer  of  the  commis- 
*s    bound  to  execute  their  warrants,    and 

gno  means  whatever  o£  ascertaining  whe- 
ey  were  founded  upon  valid  judgments,  or 
otherwise  sustainable  or  not.'*  It  was  f  ur- 
>bserved  by  the  court,  that  there  would  be 
hing  very  unreasonable  in  the  law,  if  it  placed 
n  the  position  of  being  punishable  by  the 
for  disobedience,  and  at  the  same  time 
i  by  the  party  for  obedience  to  the  warrant ; 
hat  "  as  the  subject-matter  of  this  suit  was 
1  the  general  jurisdiction  of  the  commis- 
v,  and  the  warrant  appeared  to  have  been 
irly  issued,  the  defendant  Whitham  was  not 
"  It  appears  to  me  that  in  the  present  case, 
irveyor  was  in  the  exact  position  of  Whitham 
t  oane  cited.    Dewa  v.  Biley  (11  C.  B.  42^ ;  20 


L.  J.  264,  C.  P.),  was  a  similar  case.  There,  a  void 
order  of  commitment  had  been  made  by  a  County 
Court,  under  which  the  clerk  of  the  court  made  out 
a  warrant  of  commitment,  and  the  plaintiff  was 
arrested  by  a  bailiff  under  that  warrant.  It 
was  held  that  the  action  was  not  maintainable, 
and  the  court  observed  that  "  the  clerk  was 
a  mere  ministerial  officer  to  carry  into  effect  the 
order  of  the  judge,  and  cannot  be  liable  in  trespass 
for  the  performance  of  the  dutv  cast  upon  him  by 
the  express  language  of  the  Act  of  Parliament." 
And  in  Keane  v.  Reynolds  (2  E.  &  B.  748),  where 
trespass  was  brought  for  pulling  down  a  cottage 
which  three  magistrates  had  adjudged  to  be  an 
encroachment  within  15ft.  of  the  centre  of  a  high- 
way, and  convicted  the  plaintiff  of  having  made 
the  encroachment,  and  the  defendant,  who  was 
surveyor  of  the  highways,  had  pulled  down  the 
cottage  in  the  supposed  exercise  of  the  Act  of  5  <fe 
6  Will.  4,  c.  50.  It  appeared  that  the  conviction 
was  void,  the  way  never  having  been  repaired  with 
stones  or  otherwise;  but  the  court  held  that  the 
defendant  was  not  liable  to  the  action,  "  on  the 
principle  that  the  surveyor  acted  in  obedience  to 
the  judgment  of  a  court  of  competent  jurisdiction 
which  he  was  bound  to  execute.**  It  is  true  that, 
in  most  of  these  cases,  the  defendants  who  were 
held  irresponsible  were  bailiffs  or  other  officers, 
acting  in  obedience  or  supposed  obedience  to 
the  orders  of  a  court  or  some  legal  tribunal, 
made  in  the  course  of  the  administration  of 
justice.  But  here  also,  as  in  all  those  cases, 
the  surveyor  is  a  mere  ministerial  officer 
bound  by  the  express  words  of  an  Act  of  Parlia- 
ment to  obey  the  orders  of  the  board,  and  having 
no  means  of  knowing  or  ascertaining  whether 
such  orders  were  valid  and  lawful  or  otherwise ; 
and  the  board  itself  is  a  public  body  having  public 
duties  to  perform,  and  created  and  incorporated 
for  public  purposes.  I  know  not  therefore  why 
these  officers  should  not  be  protected  by  law  as 
well  as  the  subordinate  officers  of  a  court  of  justice. 
It  appears  to  me,  therefore,  upon  the  whole  case, 
that  tno  defendants  have  acted  throughout  strictly 
within  the  scope  of  their  authority  and  their  duty. 
A  complaint  is  made  to  the  board  that  a  highw^ay 
is  unlawfully  obstructed ;  upon  investigating  the 
case  they  find  that  an  obstruction  exists,  but  that 
it  is  disputed  whether  the  spot  is  a  public  highway 
or  not.  Upon  first  inquiry  they  are  advised  and 
believe  that  it  is  a  highway,  and  therefore  that  it 
is  their  duty  to  keep  it  in  repair  and  free  from 
obstructions.  There  are  two  modes  in  which 
the  question  whether  there  is  a  public  high- 
way or  not  may  be  raised  and  determined,  viz., 
by  indictment  and  by  action.  They  think,  and 
I  may  venture  to  add  that  I  think  also,  that 
an  action  is  preferable  to  an  indictment,  in- 
asmuch as  in  a  civil  action  points  may  be  reserved 
and  motion  made  for  a  new  trial  and  appeals 
facilitated.  They  determine  to  try  the  question 
in  that  form,  and  accordingly  they  give  notice  to 
the  parties  interested  to  remove  the  obstruction  ; 
and,  as  it  is  still  persisted  in,  and  the  opposite 
parties  are  resolved  to  try  the  question,  they  hold 
a  meeting  and  make  the  order  in  question,  and  it 
is  executed.  And  we  are  now  called  upon  to  decide 
whether  this  action,  in  which  a  controversy 
between  the  board  on  behalf  of  the  public,  and  the 
owner  of  the  land  is  to  be  settled,  may  be  brought 
against  individuals  who  have  acted,  as  they  believe, 
in  the  strict  performance  of  their  dul^^uiVi^V^vD^ 
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and  attending  a  meeting  and  resolving,  in  their 
corporate  character,  that  the  necessary  steps  shall 
be  taken,  and  who  may  possess  no  fands  or  means 
to  meet  the  expenses  of  the  suit,  or  to  pay 
damages  or  costs,  or  against  the  board  who  are 
charged  with  the  duties,  intrusted  with  the 
powers,  and  provided  with  the  funds,  necessary  to 
the  management  of  the  highways  within  the 
district,  and  to  the  carrying  of  all  the  purposes  of 
the  Act  into  execution.  The  question  as  between 
the  Buryeyor  and  the  board  is  of  equal  importance, 
and  is  open,  in  many  respects,  to  the  same  con- 
siderations. I  think,  therefore,  and  for  the  reasons 
which  I  have  assigned,  that  the  action  should 
have  been  brought  against  the  board,  and  that 
this  action  is  not  maintainable.  The  majority 
of  the  court,  however,  being  of  a  contrary  opinion, 
the  plaintiff's  rule  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  must  be  made  absolute. 

BuU  ahsolufe  accordingly. {a) 

Attorneys  for  the  plaintiff,  PattUon,  Wigg  and 
Co.,  50,  Lombard-street,  E.G.,  agents  for  White  and 
Dingley,  Launceston. 

Attorneys  for  the  defendants,  Coode,  Kingdont 
and  Cotton,  7,  Bedford-row,  W.C,  agents  for 
Hawher,  Boscastle. 


V.C.  MALZNS'  COUBT. 

Reported  hy  F.  Gould  and  James  £.  Hobks,  Esqxs., 

Barri«ter8.At-LAw. 


Monday,  July  6, 1874. 

f  National  Society  v.  The  School  Board  por 

London. 

Elementary  Education  Act  1870,  sect.  23— Transfer 
of  school  to  School  Board — Consent  to  alienation. 
The  N.  Society  were  in  the    hahit    of  granting 
money  towards  the  establishment  of  elementary 
schools,  and  the  trust  deed  of  every  school  in  union 
with  the  society  contained  a  dau^e  declaring  tliat 
the  school  "  should  always  he  in  union  with  and 
conducted  according  to  the  principles    and    in 
furtherance  of  the  ends  and  designs"    of   the 
society,  and  one  of  the  terms  of  union  was  that 
the  children  should  "  he  ifistrucied  in  the  Holy 
Scriptures  and  in  the  liturgy  and  catechism  of 
the  Established  Church.*' 
The  society  assisted  in  establishing  a  school,  and 
the  usual  trust  deed  was  executed,  which  did  not 
contain  any  provision  as  to  any  future  aliena- 
tion of  the  school,  or  as  to  any  consent  thereto. 
Held,   that  the  school  might  be  transferred  to  a 
school  board  under  the  Elementary  Education 
Act  1870,  without  the  consent  of  the  society. 
The    question    to    be   decided  in  this  suit  was 
whether  an  elementary  school  in  union  with  the 
National    Society    could   be   transferred   to   the 
School  Board  for  London  without  the  consent  of 
the  National  Society. 

The  National  Society  were  a  body  corporate 
established  by  royal  charter  dated  the  23ra  May 
1817  for  promoting  the  education  of  the  poor  in 
the  principles  of  the  Established  Church  through- 
out England  and  Wales.  By  the  charter  a  presi- 
dent, vice-president,  and  committee  were  pit)- 
vided,  and  the  committee  were  empowered  to 
frame  rules  and  regulations  for  the  management 

(a)  The  defendants,  it  is  understood,  intend  to  carry 
the  ottse  on  appeal  to  the  Ezoheqner  Chamber. 


and  government  of  the  society,  and  for  carrying 
into  effect  its  designs. 

In  pursuance  of  their  charter  the  society  had 
since  their  incorporation  collected  large  sums  of 
money  and  expended  the  same  in  aiding  the  esta- 
blishment and  maintenance  of  schools,  the  erectioii 
of  school  buildings  and  teachers'  houses,  the  train- 
ing of  teachers,  and  the  publication  and  supply  of 
books.  The  society  had  also  made  grants  of 
money  to  the  promoters  or  managers  of  particular 
schools,  and  had  united  such  schools  to  itself 
exacting  from  them  certain  terms  of  oniony  among 
which  were  the  following : 

1.  The  children  are  to  be  instnioted  in  the  Ho^ 
Scriptures,  and  in  the  liturgy  and  oatechinn  of  tM 
Established  Church. 

2.  With  respect  to  such  instruction  the  sohoola  are  to 
be  subject  to  the  superintendence  of  the  paxodiiil 
clergyman. 

4.  The  masters  and  mistresses  are  to  be  memben  of 
the  Church  of  England. 

Wherever  the  society  assisted  in  establishing  a 
school,  it  required  the  insertion  in  the  trust  dMd 
of  such  school  of  the  following  declaration : 

And  it  is  hereby  declared  that  the  said  sobocd  shall 
alwaj^s  be  in  union  with  and  conducted  aooording  to  te 
principles  and  in  furtherance  of  the  ends  and  destgu 
of  the  Incorporated  National  Society  for  promoting  tl» 
Education  of  the  Poor  in  the  Principles  of  tne  Estabhahed 
Church  throughout  England  and  Wales. 

In  the  year  1867  the  society,  in  conjunction  with 
the  Surrey  Church  Association  and  other  persona 
in  the  parish  of  Emmanuel,  Camberwell,  estab- 
lished a  Church  school  for  that  parish.  A  pieceof 
land  was  purchased  and  conveyed  by  deea  dated 
25th  Feb.  1867,  whereby  the  trusts  of  the 
school  were  declared.  By  this  deed  David  Smkh 
and  others  conveyed  the  land  to  the  use  of  the 
minister  and  churchwardens  of  the  parish  of 
Emmanuel,  Camberwell, 

Upon  trust  to  permit  the  said  nremises  and  all  buHdiBgi 
thereon  erected,  or  to  be  erectea,  to  be  for  ever  hereaftui^ 
appropriated  and  used  as  and  for  a  school  for  the  edr 
cation  of  children  and  adults,  or  children  only  of  tti 
laboring  manufacturing  and  other  poorer  dasaea  in  tti 
ecclesiastical  district  of  Emmanuel  Camberwell,  afoi^ 
said,  and  for  no  other  purpose.  And  it  is  hereby  di- 
clared  that  such  schools  shall  at  all  times  be  open  to  tti 
inspection  of  the  Inspector  of  Schools  for  the  tiai 
bein^  appointed  in  conformity  with  the  order  in  *^^wTifp't 
bearmg  date  the  10th  Aug.  1840,  and  shall  always  be  ia 
union  with  and  conducted  according  to  the  prineiplaB, 
and  in  furtherance  of  the  ends  and  designs  of  tti 
National  Society  for  Promoting  the  Ednoation  of  tti 
Poor  in  the  Principles  of  the  Established  Cliack 
throughout  England  and  Wales,  and  subject  to  and  la 
conformity  with  the  declaration  aforesaid. 

The  trust  deed  contained  no  provision  as  to  any 
future  alienation  of  the  school  by  the  managera. 
The  purchase  money  for  the  land  was  coatriboied 
by  the  society,  the  Surrey  Church  As80ciatioii,aBd 
other  persons. 

Shortly  after  the  date  of  the  deed  a  school  faoosa 
and  master's  residence  was  erected  on  the  land  by 
means  of  contributions  from  the  society,  the  Somj 
Church  Association,  and  other  persona,  anO,iinnl 
the  transfer  hereinafter  mentioned,  the  school  ' 
house  was  constantly  used  for  the  purposes  in  titf 
said  deed  mentioned. 

In  the  vear  1871,  a  meeting  of  the  subeoriberslo 
the  school,  and  other  persons,  was  held,  and  aprih 
visional  committee  was  formed  for  tJie  porpois  of 
working  the  school  on  a  more  satisfactoiy  footi^ 
and  on  the  12th  Feb.  1872,  another  muslinff 
of  the  subscribers  was  held  to  oonaidar  tha 
expediency  of  a  proposed  transfw  of  the  adiool  t» 
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sbocl  Board  for  London.  The  bill  stated  that 
tfendants,  the  vicar  and  churchwarden  of  the 
I,  and  William  English  and  others,  in  their 
id  character  of  committee  of  the  school,  and 
nuance  of  resolutions  passed  at  a  meeting  of 
ibscribers  to  the  school,  had  purported  to 
er  the  school  to  the  School  Board  for  London, 
Ad  accepted  the  same.  A  conveyance  of  the 
}  the  School  B(»rd  had  been  executed,  and  at 
me  of  filing  the  bill,  the  School  Board  was  in 
possession  thereof,  and  the  school  was  con- 
i  under  their  directions.  By  the  transfer  it 
>rovided,  amongst  other  things,  that  the 
I  should  be  deemed  to  be  a  school  provided  by 
lard  within  the  meaning  of  the  Elementary 
Unon  Act  1870. 

)  bill  stated  that  the  society  had  never  con- 
i  to  the  transfer  of  the  school  to  the  School 
,,  but  had  from  the  first  protested  against  it. 
appeared  that  the  plaintiff  society  had 
isbed  or  assisted  in  establishing  between 
ind  7000  schools  in  England,  and  nad  spent 
•da  of  half  a  million  of  money  in  promoting 
8.    Paragraph  15  of  the  bill  stated  as  fol- 

lien  the  Elementary  Education  Act  1870 
mder  the  consideration  of  the  Legislature, 
laintiffs  exerted  themselves  to  protect  the 
sts  of  the  numerous  schools  existing  through- 
le  country  which  had  been  established  and 
naintained  on  the  basis  of  religious  educa- 
eing  taught  therein  according  to  the  prin- 
of  the  Established  Church,  including  more 
ally  those  schools  which  had  been  established 
the  assistance  of  the  society  or  had  been 
.  in  union  with  it.  In  consequence  of  these 
cms,  divers  alterations  were  made  in  the  Act 
I  its  progress  through  Parliament,  and  the 
ion  of  the  Act  as  ultimately  passed  was  and 
}  no  school  in  union  with  the  society  should 
nsferred  to  a  School  Board  under  the  Act 
it  the  Society's  consent.  It  is  well  known 
M  the  fact  was  according  to  the  rules  and 
38  of  the  society,  no  alienation  of  any  school 
on  with  it  was  permitted  before  the  passing 
Act  without  the  society's  consent,  and  this 
tion  was  and  is  intended  to  be  preserved  by 

bill  was  filed  on  the  16th  Nov.  1872 
it  the  School  Board  for  London,  and  the 
ittee  of  the  school,  stating  further  that  there 
at  the  date  of  the  alleged  transfer  of  the 

numerous  persons  able  and  willing  to  sub- 
the  funds  necessary  for  the  maintenance  of 
id  school  as  a  church  school,  and  prayed: 
declaration  that  the  provisions  of  the  trust 
>f  25th  Feb.  1867  ought  to  be  observed  in  the 
^ment  of  the  school  established  thereunder, 
hat  no  departure  from  the  principles  of 
iion  according  to  which  such  school  was 
iahed  could  properly  be  effected  without  the 
3n  of  the  plaintiffs.  (2)  A  declaration  that 
smsfer  and  conveyance  of  the  said  school  to 
3hool  Board  was  illegal  and  improper.  (3) 
he  School  Board  might  be  restrained  from 
;ing  the  school  or  ii^terfering  therewith. 
lit  of  Ationiey'General  v.  Eiujlish  was  insti- 
in  July  1872,   and    raised  a  question    as 

regnlarit^  of  the  appointment  of  some  of 
mibers  of  the  committee  of  the  school,  but 
rat-named  suit  alone  was  argued  on  this 


Ootton,  Q.C.  and  Kehewich  for  the  plaintiffs. — 
The  transfer  attempted  to  be  made,  must  have 
been  under  the  23rd  Election  of  the  Elementary 
Education  Act,  but  how  could  that  be  done, 
having  regard  to  the  provisions  of  the  trust  deed  of 
the  school,  without  the  consent  of  the  National 
Society,  who  have  advanced  their  money  on  the 
faith  of  the  teaching  in  the  school  being  in  accord- 
ance with  Church  of  England  principles  P  That  is 
the  primary  trust  of  the  deed.  The  power  of  the 
managers  to  transfer  the  school,  if  at  all,  is  only 
to  transfer  it  subject  to  the  primary  trust.  With- 
out the  consent  of  the  Nation^  Societjr  the  school 
cannot  be  conducted  in  a  manner  inconsistent 
with  the  trust  deed.  The  23rd  section  of  the 
Act  cannot  applv  when  there  is  a  primary  trust  as 
to  carrying  on  the  school,  as  there  is  here. 

Olaeae^  Q.C.  and  Speed  for  the  School  Board. — 
Re  Burnham  National  Schools  (29  L.  |T.  Bep. 
N.S.  495 ;  L.  Rep.  17  Eq.  241)  shows  that  it  is 
lawful  to  hand  over  a  school  to  the  School  Board. 
The  National  Society  did  all  they  could  for  their 
own  interests  at  the  time  the  Elementary  Educa- 
tion Act  was  under  discussion  in  Parliament. 

Cotton,  Q.C.  replied. 

The  Vice-Chancellor. — The  question  raised  by 
this  bill  is  one  of  very  great  importance,  because  it 
nas  a  very  material  baring,  in  my  opinion,  upon 
the  operation  of  the  Elementarv  Schools  Act  of 
1870.  Certainly,  if  the  plaintiffs  succeed,  it  will 
put  in  their  hands  the  power  of  most  materially 
impeding  the  operation  of  that  Act.  The  bill  is 
filed  by  the  National  Society,  which  is  a  society 
entitled  to  the  highest  consideration  and  respect. 
It  was  established  by  royal  charter  in  181 7,  having 
for  its  avowed  object  tne  *'  promoting  the  educa- 
tion of  the  poor  in  the  principles  of  the  Established 
Church  throughout  England  and  Wales."  It  ap- 
pears by  their  report  which,  is  in  evidence,  and 
which  has  been  referred  to,  that  the  society,  since 
its  institution,  has  spent  more  than  half  a  million 
of  money  in  promoting  schools  for  the  education 
of  children  in  the  principles  of  the  Established 
Church  of  England,  and  it  also  appears,  there  being 
283  schools  in  the  metropolis  connected  with  them, 
that  they  have  spent  upon  those  schools  no  less  a 
sum  than  45,606^;  therefore,  I  repeat,  it  is  a  society 
entitled  to  the  highest  respect  and  regard  by  all 
men,  and  certainly  by  those  who  are  members  of 
the  Church  of  England.  It  is  not  to  be  wondered 
at  that  a  society  instituted  for  such  a  purpose 
should  feel  great  anxiety  as  to  the  transfer  of  any 
schools  established  by  them,  or  in  connection  with 
them,  to  the  School  Board  for  London,  who  are  the 
defendants  in  this  case,  when  they  find  that  by  the 
14th  section  of  the  Act  of  Parliament  under  which 
those  transfers  take  place,  it  is  provided  that  every 
such  school  "  shall  be  a  public  elementary  school 
within  the  meaning  of  the  Act,'*  and  that  "  no 
religious  catechism  or  religious  formulary  which 
is  distinctive  of  a  particular  denomination  shall  be 
taught  in  the  school.*'  Then  the  National  Society 
being  the  plaintiffs,  and  the  School  Board  for 
London  being  the  defendants,  the  question  which 
I  have  to  decide  raises  the  general  question 
whether  a  school  established  by  the  National 
Society,  of  which  there  are  between  6000  and  7000 
in  England,  can  be  transferred  to  the  School 
Board  without  the  consent  of  the  National  Society. 
Now  that  depends  upon  the  proper  construction 
of  the  Act  of  Parliament  in  question,  but  before  I 
go  to  that  I  think  I  mu&ti  T^sji  \^<^  \^'0[i  \»s^ 
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graph  of  the  bill.    [His  Honoar  read  the  para- 
graph.]    There  is  a  statement  there  that  it  was 
intended  that  this  power  should  be  preserved — 
that  is,  the  power  of  vetoing  the  transfer,  but  I 
confess  I  have  not  been  able  to  find  that  the  Act 
contains  any  such  power.    Now  the  particular 
case  out  of  which  this  question  arises  is  this.    I 
have  already  pointed  out  what  the  objects  of  the 
National  Society  are,  and  the  manner  in  which 
thoy  have  been  carried  into  effect.  It  appears  that 
in  the  year  1867  a  body  of  gentlemen — the  clergy- 
man of  the  parish  and  a  number  of  those  no  doubt 
living  in  the  district —were  very  desirous  of  estab- 
lishing a  school  in  connection  with  the  Church  of 
England,  and  they  expended  some  26002.  in  estab- 
lishing that  school.    As  was  to  be  expected  they 
applied  to  the  National  Society  for  assistance, 
and  the  National  Society  gave  them  assistance 
to  the  extent   of    200L    A    trust    deed    is   exe- 
cuted.     [His     Honour    read     the    trust     con- 
tained    in    the    trust    deed    above    set    out.] 
Then  it  is  prescribed  how  it  is  to  be  managed. 
There  is  not  any  provision  in  the  deed  for  an 
alienation  of  the  school,  and  there  is  certainly  no 
provision  that  it  should  not  bo  alienated  without 
the  consent  of  the  National  Society.    I  can  very 
well  understand  that  that  was  probably  so  con- 
sidered, but  it  was  not  said,  and  I  am  unable 
therefore  to  find  that  there  is  any  restriction. 
Then  in  tlie  year  1870  this  Act  of  Parliament 
having  passed,  some  of  the  parties  connected  with 
this  school,  including  the  clergyman  of  the  parish, 
became  desirous  that  this  school  should  be  trans- 
ferred to  the  London  School  Board,  and  accord- 
ingly they  took  the  necessary  steps  to  obtain  the 
transfer  under  the  provisions  of  the  Act  of  1870, 
which  provides  in  the  23rd  section  which  has 
been  made  the  subject  of  the  argument,  that  '*The 
managers  of  any  elementary  school  in  the  district 
of  a  school  may,  in  manner  provided  by  this  Act, 
make  an  arrangement  with  the  School  Board  for 
transferring  their  school  to  such  School  Board, 
and  the  School  Board  may  assent  to  such  arrange- 
ment."   That  is  the  general  provision,  that  the 
managers  of  any  school  may  make  arrangements 
to  transfer  the  school  to  the  School  Board  for  the 
district.     That  happens  in  this  case  to  be  the 
School    Board    for   London.      Now  under  what 
circumstances  are  they  to  make  this  arrangement? 
There  are  various  clauses  inserted  for  the  protec- 
tion of  those  who  are  interested  in  the  schools. 
One  is  very  material  and  is  a  very  proper  one,  I 
must  say,  and  it  is  this,  that  "The  Education 
Department  shall  consider  and  have  due  regard 
to  any  objections  and  representations  respecting 
the  proposed  transfer  which  may  be  made  by  any 
person  who  has  contributed  to  the  establishment 
of  such  school."      That  means  a  "  person "   or 
"  body."      Accordingly,     the    National     Society 
having  great  objection  to  the  transfer,  did  appear 
before  the  Education   Department  of  the  trivy 
Council,  and  the  Education  Department  decided 
not  to  interfere  in  any  way  to  restrict  the  transfer. 
Therefore,  not  having  succeeded  before  the  Educa- 
tion  Department,  the  next  step  was  not  to  file 
this  bill,  because,  before  this  bill  was  filed  an  in- 
formation at  the  relation  of  Henry  John  Spurling, 
who  it  appears  is  a  gentleman  residing  in  the 
neighbourhood,  and  who  has  largely  contributed 
to  this  school,  was  filed  in  the  month  of  July  1872, 
for  the  purpose  of  restraining  this  transfer.    The 
transfer  having  been  executed,  it  was  thought 


proper  by  the  National  Society  that  they  should 
come  before  the  court  as  plaintiffs  and  raise  the 
^neral  question,  for  it  is  a  general  and  most 
important  question,  namely,  whether  these  trans- 
fers could  be  made  without  their  consent.  Accord- 
ingly  they  filed  their  bill  on  the  16th  Nov. 
1872.  That  bill  raises  the  general  question.  I 
take  it  that  what  I  am  deciding  now  will  apply  to 
the  great  bulk  or  to  most  of  the  schools  connected 
with  the  National  Society.  I  have  pointed  out 
that  there  is  no  provision  in  the  trust  deed  of 
1867  for  alienation  whatever.  Consequently  theio 
is  no  provision  that  the  consent  of  any  person 
shall  be  necessary  for  the  validity  of  the  trans- 
fer. Then,  what  are  the  circumstances  under 
which  the  transfer  is  to  be  madeP  First,  it  is  i 
general  power  given  to  the  managers  of  the 
school  to  transfer.    I  assume,  for  the  di 


of  my  decision,  that  all  the  managers  of- the 
school  did  concur  in  this  transfer.  Was  it  neces- 
sary for  them  to  obtain  any  other  consent? 
What  is  mainly  relied  upon  are  the  vanoos 
restrictions  of  the  23rd  section.  I  have 
already  read  the  general  provision  that  the 
managers  may  make  an  arrangement  with  the 
School  Board  for  transferring  to  that  School 
Board  a  certain  school,  and  the  School  Board  may 
assent  to  such  an  arrangement.  Then  the  first 
subclause  of  sect.  23  says,  that  such  arrangement 
may  be  made  *' Where  there  is  any  instrameut 
declaring  the  trusts  of  the  school "  (which  there  if 
here),  "  and  such  instrument  provides  any  manner 
in  which,  or  any  assent  with  which  a  resolation 
or  ac^  binding  the  managers  is  to  be  passed  or 
done,  then  in  accordance  with  the  provisions  of 
such  instrument "  (there  are  no  such  provisions, 
or  at  all  events  there  are  not  any  applicable  to 
this  subject  in  the  present  instance).  Then  sub- 
section 2  says,  "  Where  there  is  no  saoh  insta- 
ment,  or  such  instrument  contains  no  such  pro- 
visions, then  in  the  manner  and  with  the  asaenti 
if  any,  in  and  with  which  it  may  be  shown  to  the 
Education  Department  to  have  been  usual  for  a 
resolution  or  act  binding  such  managers  to  be 
passed  or  done."  That  would  no  doubt  generaDj 
mean  with  the  consent  of  a  large  proportion  of 
the  subscribers,  but  then  comes  tnis:  "If  oo 
manner  or  assent  can  be  shown  to  have  been 
usual,  then  by  a  resolution  passed  by  a  m^joritj 
of  not  less  than  two-thirds  of  those  membere  a 
their  body  who  are  present  at  a  meeting  of  the 
body  summoned  for  the  purpose,  and  TOte  on  the 
question,  and  with  the  assent  of  any  other  penon 
whose  assent  under  the  circumstances  appears  to 
the  Education  Department  to  be  reauiaite,  and 
in  every  case  such  arrangement  shall  be  made 
only  with  the  consent  of  the  Education  De- 
partment, and  if  there  are  annual  subscribers  to 
such  school  with  the  consent  of  a  majority,  not 
being  less  than  two-thirds  in  number  of  those  of 
the  annual  subscribers  who  are  present  at 
a  meeting  duly  summoned  for  the  purpose,  and 
vote  on  the  question."  That,  down  to  this  pcrint 
has  been  complied  with,  but  what  the  plaintiffii 
rely  upon  is  this  proviso  upon  which  tlie  matter 
really  turns :  "  Provided  that  where  there  is  any 
instrument  declaring  the  trusts  of  the  adiool 
(there  is  a  trust  here),  **  and  such  instrament  oon- 
tains  any  provision  for  the  alienation  of  tihe  sohopl 
by  any  persons,  or  in  any  manner,  or  snbjeot  loaaf 
consent,  any  arrangement  under  this  seofaoa  ahaU 
be  made  by  the  persons  in  the  manner  and  with 
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>ii8ent  so  provided."  The  answer  to  that  is 
although  there  is  a  deed  here  declaring  the 
I  of  the  school,  such  instrument  contains  no 
sion  "  for  the  alienation  of  the  school  by  any 
n,  or  in  any  manner,  or  subject  to  any  con- 
'  And  then  there  being  no  such  provision, 
to  such  consent  being  required,  the  proviso  is 
Y  inapplicable.  When  you  refer  to  the  deed, 
a  find  any  clause  which  contains  a  provision  for 
lienation  of  the  school  ?  No,  it  contains  no 
Bion  such  as  is  here  considered  necessary, 
ly,  "by  any  persons,  or  in  any  manner, 
abject    to    any    consent."     There    is    no 

provision,  and  no  comment  is  re- 
d  upon  that.  Therefore,  the  complete 
3r  to  that  is  that  it  has  no  application,  be- 
lt does  not  contain  that  which  is  required  to 
the  concurrence  necessary.  Then  Mr.  Cotton 
and  says  it  with  great  force,  "  I  have  no 
',  that  all  persons  connected  with  the  National 
ty,  if  they  had  been  asked  whether  these 
B  could  alienate  a  school  without  their  con- 
seeing  by  the  constitution  of  the  societv  they 
so  inseparably  connected,  they  would  have 
Burprisea  to  find  that  this  Act  of  Parliament 
I  this  question,  namely,  that  they  are  to  have 
)ioe  in  the  alienation  of  the  school  houses 
L  have  been  established  in  a  great  degree  by 
B  of  their  own  funds,  and  which  are  so  nearly 
icted  with  them  that  they  may  be  considered 
itrons  and  supporters  of  them,"  and  certainly 
n  extraordinary  circumstance  to  find  that  the 
>f  Parliament,  according  to  my  view  of  it  at 
ents,  gives  this  power  to  the  managers  of  a 
1  to  alienate  without  the  National  Society 
g  any  voice  in  it  whatever.  They  are  not 
3ther  excluded.  Far  from  it,  because  there 
)  clause  I  have  already  read,  and  the  next 
which  is  this :    *'  The  Education  Depart- 

shall  consider,  and  have  due  regard  to 
bjections  and  representations  respecting  the 
»ed  transfer  wnich  may  be  made  by  any 
n    who    has    contributed   to   the  establish- 

of    such    school."      That    gave    them    a 

standi  to  appear  before  the  Education 
rtment,  and  they  availed  themselves  of  that, 
Dther  persons  taking  the  same  view  availed 
selves  of  it  also,  and  the  Education  Depart- 
,  whose  decision  is  final,  decided  against 
,  and  that  tribunal  was  established  by  Act  ot 
unent  for  the  purpose  of  deciding  this  sort  of 
ion,  and  I  think  that  the  decision  of  the 
EUiion  Department  is  final  upon  the  subject. 
f  further  say  that  this  23rd  section  seems  to 
I  be  framed  with  regard  to  the  bent  interests 
persons,  for  here  is  another  clause  which  has 
much  relied  and  commented  upon.  "  Nothing 
lis  section  shall  authorise  the  managers  to 
fer  any  property  which  is  not  vested  in  them, 
trustee  for  them,  or  held  in  trust  for  the 
1,  and  where  any  person  has  any  right  given 
ly  the  trusts  of  the  school  to  use  the  school 
ly  particular  purpose,  independently  of  such 
gers,  nothing  in  this  section  shall  authorise 
iterference  with  such  right  except  with  the 
at  of  such  person."  That  is,  where  any  per- 
ver  and  above  the  managers  has  any  interest 

school,  without  the  consent  of  such  person 
ansfer  shall  not  take  place.  This  is  again  an 
ice  in  which  vested  interests  are  protected  by 
.ct  of  Parliament.  It  seems  to  me  to  be  im- 
ble  to  come  to  any  other  conclusion  than  the 

[ag.  Cab. — ^Vol.  IX. 


one  I  come  to,  that  the  consent  of  the  National 
Society  is  not  necessary,  much  as  they  are  con- 
nected with  these  schools  and  much  as  the  schools 
owe  to  it,  and  greatly  as  the  society's  wishes  are 
entitled  to  be  respected  and  favourably  regarded, 
and  that  this  Act  of  Parliament  does  not  give  them 
the  power  of  vetoeing  these  transactions.  The 
result  is  that  I  come  to  the  conclusion  that  the 
bill  cannot  be  sustained,  and  it  must  be  dismissed, 
but  I  think  it  a  very  proper  case  in  which  each, 
party  should  pay  its  own  costs. 

Solicitors  for  plaintiffs,  Q,  A,  Crawley  and 
Arnold, 

Solicitors  for  defendants,  Sydney  Oedge  and  Co. 


COUBT  OF  APPEAL  ZV  CHAHCEBT. 

Reported  by  E.  Stswakt  Bochs  and  H.  Pbat,  Eeqn., 

Barxifter8-At>Law. 

Thursday,  July  2, 1874. 

(Before  the  Lords  Justices.) 

The  Corporation  op  Halipax  v.  The  Local 
Board  op  Soothill  Upper. 

Private  Act — Ohligaiion  to  sell  water  to  a  tovmship 
— Sale  by  the  tovmship  of  water  compulsorily 
acquired — Deinurrer. 
A  corporation   obtained  Parliamentary  power    to 
collect  all  the  watsr  from  the  gathering  grounds 
of  a  district,  but  were  bound  to  supply  to  a  certain 
township  not  less  than  25,000  gallons,  nor  more 
tlian  75,000  gallons  of  water  per  day,  oi  the  price 
of  6d,  per  1000  gallons,  and  the  amount  to  be 
supplied  between  the  maximum  and  minimum 
limits  was  to  be  at  the  option  of  the  tovmship. 
Tlie  tovmship  took  more  than  the  25,000  gallons, 
and  sold  part  of  it  at  a  profit  to  a  neigJwouring 
township : 
Held  {affirming  the  decision  of  Ba^on,  V.C.)  that 
there  was  nothing  to  prevent  them  from  doing  so. 
This  was  an  appeal  from  a  decision  of  Bacon,  V.C. 
The  hearing  in  the  court  below  is  reported  in 
ante  p.  62,  where  the  facts  of  the  case  are  suffi- 
ciently set  forth. 

The  Vice-Chancellor  allowed  a  demurrer  to  a 
bill,  seeking  a  declaration  that  the  plaintiffs  could 
not  be  required  to  supply  the  defendants  with 
water,  for  the  purpose  of  enabling  them  to  resell  it 
to  any  other  township,  but  only  with  such  water 
within  the  maximum  limits  as  should  be  needed 
for  the  consumption  of  the  defendants'  own  town- 
ship.   From  this  decision  the  plaintiflTa  appealed. 

Kay,  Q.C.  and  W.  Barber,  for  the  appellants, 
contended  that  the  defendants  could  not  sell  water 
purchased  under  compulsory  powers,  any  more 
than  a  railway  company  could  exercise  its  powers 
of  compulsory  purchase,  in  order  to  resell  land  so 
acquired. 

Without  calling  upon 

Jackson,  Q.C.  and  Ince,  who  appeared  for  the 
defendants'  local  board. 

Lord  Justice  James  said  that  this  was  as  plain  a 
case  as  ever  came  into  court.  He  entirely  agreed 
with  every  word  of  the  Vice-Chancellor  s  judg- 
ment. The  plaintiffs'  case  was  as  idle  in  point  of 
law  as  it  was  dishonest  in  point  of  fact.  The  appeal 
must  therefore  be  dismissed  with  costs. 

Lord  Justice  Melush  was  of  the  same  opinion. 
The  defendant,  Mr.  Saville,  was  tenant  for  life  of  a 
large  estate,  upon  which  it  was  likely  that  there 
would  be  a  great  deal  of  building,  from  its  proxi- 
mity to  Halifax*     That  estate  a^^^eax^d  \a  V^ 
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saitable  for  the  collection  of  water,  and  he  might 
have  made  reservoirs  himself,  and  sold  the  water. 
The  corporation  of  Halifax  applied  to  Parliament 
for  powers  to  appropriate  the  waters  on  his  estate 
for  their  waterworks.  If  no  agreement  had  been 
come  to  they  would  have  been  obliged  to  compen- 
sate him  for  depriving  him  of  the  power  of  col- 
lecting the  water  on  his  moors  and  selling  it.  Bat 
an  agreement  was  made,  by  the  terms  of  which  he 
was  to  be  compensated  by  being  supplied  with  a 
certain  quantity  of  water  per  daj,  at  a  certain 
fixed  rate.  That  agreement  was  incorporated  in 
the  Act  of  Parliament,  and  the  question  was,  what 
was  the  construction  of  the  provisions  of  the  Act 
relating  to  that  P  The  agreement  must  be  treated 
as  an  agreement  by  him  to  sell  the  water  on  his 
estate,  and  the  provisions  of  the  Act  must  be  con- 
strued in  accordance  with  that  view.  There  was 
nothing  to  show  that  the  water  which  he  was  to 
have  under  the  agreement  was  to  be  used  strictly 
to  supply  the  townships  on  his  estate.  The  pro- 
visions for  the  future  increase  of  the  minimum 
supply  were  wholly  irrespective  of  the  needs  of  the 
townships  on  his  estate.  The  whole  scheme  of  the 
Act  was  to  give  Mr.  Saville  a  supply  of  water  as 
a  compensation  for  the  use  of  his  moors  by  the 
corporation,  to  coUect  water  for  their  waterworks. 
There  is  no  restriction  in  the  Act,  and  it  would  be 
very  wrong  to  import  any.  The  plaintiffs'  case, 
therefore,  wholly  failed. 

Appeal  accordingly  dtsmissed  with  costs. 
Solicitors  for  appellants,  Williamson,  Hill,  and 
Co,;  solicitors  for  respondents,  Edwards^  Taylor, 
and   Jaques,  agents   for  Scholefield  and  Taylor, 
Batley. 


Seported  bj  H.  Lxi&h,  Esq.,  BarriBter-at-Law. 


Tuesday,  June  23, 1874. 

APPEAL  FROM  THE   COTJET  OP  EXCHEQUEB. 

(Before  Blackbuen,  Keating,  Mellor,  Lush,  and 

Abchibald,  JJ.) 

Telfobd  asd  another  V,  Lows. 

Indictment  for  '* forcible  entry"  —  Action  for — 
"  Beasonahle  atid  probahle  cause  " — "  Malice  *' — 
Whai  is  sufficient  evidence  of  right  of  one  in 
possession  to  resist  attempt  to  turn  him  out — 
Amount  of  force  to  be  used — Complete  possession. 

The  plaintiffs  were  in  possession  as  tenants,  under 
an  aareement  with  the  owner,  of  an  empty  house, 
which  they  used  as  a  warehouse  for  goods,  and 
which  it  was  their  custom  to  leave  locked  up  every 
night  with  no  one  inside  it  until  the  next  day. 
The  defendant  having,  as  mortgagee  in  fie,  a  legal 
ri^ht  to,  and  being  desirous  of  obtaining  posseS' 
sion  of  the  premises,  went  to  the  house  when  no 
07ie  was  in  it  at  6  a^m,  one  morning,  in  com^ 
pany  with  two  or  three  others,  and,  having  forced 
open  the  door  and  broken  off  the  plaintiff's  lock, 
the  defendant  and  his  men  were  in  the  a>ct  of 
barricading  the  door  by  putting  a  padlock  upon 
it,  when  the  plaintiffs,  who  had  been  informed  of 
what  was  going  on,  came  up,  and,  with  a  certain 
amount  of  force,  interrupted  the  defendant's  pro^ 
ceedings,  and  after  a  slight  struggle,  succeeded  in 
preventing  the  completion  of  his  act  of  taking  po«- 
session,  and  in  resuming  possession  of  the  premises 
tJiemselves,  Subseqiientty  the  defendant,  without 
any  wrevious  irUimaiion  to  the  plaintiffs,  pro- 
cured  a  bench  warrant  against  the  plaintiffs,  to 


which   they  put  in  bail;    and  at  the  enswmg 

quarter    sessions    he    preferred    an    indictment 

against  them  for  a  forcible  entry,  a  riot,  an  affray, 

and  an  assault,  upon  the  trial  of  which  they  were 

acquitted. 

At  the  trial  before  Mellor,  J,,  of  an  action  against 

the  defendant  for  **  maliciously  and  withatU  ree^ 

sonable  or  probable  cause,'*  preferring  the  said 

indictment,  the  defendant's  counsel  objected  that 

on  the  facts  there  was  no  st^fficient  evidence  of 

malice,  or  of  want  of  reasonaUe  and  probaiU 

cause,  but  the  learned  judge  ruled  that  the  defetir 

dants  had  made  out  a  case  to  goto  the  jury,  and 

a  verdict  was  entered  for  the  plaintiffs,    A  rule  to 

set.  that  verdict  aside  and  to  enter  it  for  (he  dffet^ 

dant,  on  the  grounds  alove  mentioned  was  afkr^ 

wards,  in  Trinity  Term  1872,  made  absolute  by 

the  Court  of  Exchequer,  and  on  appeal  from  tiuU 

decision  it  was 

Held  by  the  Court  of  Exchequer  Chamber  {Blatk" 

bum,  Keating,  Mellor,  Lush,  and  (though  not 

without  doubt)  Archibald,  JJ,)  reversing  thejudg* 

ment  of  the  court  below,  that  there  was  eufficieiU 

evidence  of  want  of  reasonable  and  probable  cause 

for  preferring  the  indictment ;  and  sufident  m- 

dence  of  malice  for  (he  question  to  he  left  to  ik$ 

jury. 

By  Blackburn,  J, — Forcible  entry  consists  in  taJdng 

possession  of  layid,  wliether  with  or  without  legal 

right  to  the  possession  of  it,  accompanied  by  suth 

a  degree  of  violence  as  to  amount  to  a  breach  qf 

the  peace,  and  to  be  an  offence  against  the  pubUc 

Where  A,  is  fairly  and  reasonably  in  possetsum 

of  premises,  whether  his  claim  to  the  poseeseien  b$ 

iegaUy  right  or  wrong,  and  B,,  who  may  perhcqn 

have  a  legal  right  to  the  possession,  eomee  to  twm 

him  out.  A,  would  not  as  o  rvXe  be  lioUe  to  onv 

punishment  for  treating  B.  as  a  trespaseeTf  ana 

resisting  his  attempt  to  turn  A,  out,  unless  in 

resisting  he  uses  an  excess  or  undue  amount  of 

force  and  more  than  is  sufficient  to  maintain  his 

own  possession. 

By  Keating,  J, — Had  the  facts  shown  that  the  de» 

fendantf'^having  the  undoubted  right  to  the  ootaet- 

sion,  had  taken  possession,  and  having  taicen  it^ 

that  the  plaintiffs  had  entered  on  that  poseeeeion, 

there  would  then,  I  think,  have  been  recMmahU 

and  probable  cause  for  the  indictment,  hut,  in  order 

to  consititute  **  possession,"  it  must  be  a  complete 

possession,  and  exclusive  of  the  possession  of  amy 

other  person. 

This  is  an  appeal  by  the  plaintiffs,  under  the 

Common  Law  JE^ocedure  Act  1854,  against  the 

judgment  of  the  Court  of  Exchequer,   making 

absolute  a  rule  directing  that  the  verdict  enteroa 

for  the  plaintiffs  at  the  trial  should  be  net  aaideb 

and  a  verdict  be  entered  for  the  defendant. 

Case. 
1.  The  action  was  commenced  on  the  18tih  Jan. 
1871.  The  declaration,  which  was  delivered  oo 
the  1st  Feb.  1871,  alleged  that  the  defend«iit> 
"  &lsely,  maliciously,  and  without  any  TeasonaUe 
or  probftble  cause,  appeared  before  the  grand  jmj 
at  the  Carlisle  Quarter  Sessions,  on  the  8rd  dTaB. 
1871,  and  caused  the  plaintiffs  (together  witih  fife 
other  persons),  to  be  indicted  fo]>— Firsty  that  theyt 
on  the  14th  July  1870,  forcibly  entered  the  dflAn- 
dant*B  premises,  No.  26,  Bank-street,  Carlisle ;  audi 
secondly,  that  the  plaintiffs  and  the  said  Cftber 
persons  committed  a  riot  on  the  said  day ;  sod| 
thirdly,  that  they  committed  an  affray;  audi 
fourtluy,  that  they  assaulted  the  deSendants  on 
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which    siud    Mveral   inijictmeiits   tha   plaintiffs 
were  aftenrerda  '^'''T  aoquitted. 

Tha  defendant  pleaded,  first,  not  guilty;  and, 
secondlj,  denied  the  determioation  of  the  prcse- 
oation  u  alleged.  A  copy  of  the  pleadings  acoom- 
putiea  and  ie  part  of  this  case. 

2.  The  caoae  was  heard  before  Mellor,  J.,  at  the 
Uaacheater  Spring  Assizes  1672,  when  a  verdict 
was  entered  for  the  plaintiffs  for  55i,,  leave  being 
reserved  to  the  defendant  to  move  lo  enter  the 
verdict  tor  him. 

3.  The  toUofrint;  facts  were  proved : — One 
Alfred  Tneddle,  being  seised  of  the  said  premises 
(26,  Bank-street,  Carlisle),  bj  deed  of  the  15th 
Ang.  1868,  oonveyed  the  same  to  the  defendant 
l^  way  of  mortgage  for  2501.  and  interest.  The 
tula  deeds  of  the  property  were,  about  that  time, 
banded  over  to  tne  defendant.  A  copy  of  such 
mortgage  deed  forms  part  of  this  case. 

4.  On  the  19th  Oct.  1868,  the  said  Alfred 
Tweddle,  who  had  before  that  time  acquired  very 
intemperate  habits,  azecnted  a  deed  of  settlement 
tohiaorothers,  William  John  Tweddle  and  John 
Tweddle,  as  tmstees.npon  the  trusts  therein  men- 
tioned for  the  benefit  of  his  lamily. 

5.  On  the  31st  Deo.  1868,  the  sud  Alfred 
Tweddle  executed  another  deed,  by  way  of  mort* 
Rage,  giving  to  the  delencUnt  a  first  charge  for 
2001.  OQ  the  said  premises.  The  said  Alfred 
Tweddle  remuned  in  occupation  of  the  said  pre- 
mises until  July  1869. 

6.  The  plaintiff,  Edward  Telford,  abont  S'ov. 
1869,  made  an  arrangement  with  Alfred  Tweddle 
to  pay  him  201.  for  the  year's  use  of  the  premisea 
in  question.  The  circumstances  and  character  of 
tha  arrangement  appear  in  the  evidence  herein- 
after set  forth. 

7.  On  the  14th  July  1870,  the  transaction  took 
place  out  of  which  the  indictment  and  the  present 
■otion  arose. 

8.  The  plaintiff,  Bobert  Westray,  was  called, 
■nd  hia  evidence,  so  far  as  it  is  material  to  the 
matter  now  in  question  in  this  appeal,  was  as 
ibllowB  :— 

Bobait  Wasti^.— On  tha  moTmnr  of  the  14th  July 
1B70, 1  tmstmber  Mmng  a  pertoa  named  Bradla;,  and  in 
ewtieqrwnce  of  what  f  heard  from  him  I  went  to  thii 
houae  in  Baak^atreet,  whioh  adjoiiui  m;  atop.  I  a&v 
tha  defandanc  there.  This  was  aboat  six  o'olook  in  tha 
naminf.  As  I  oame  np  the  joiner  was  boring  a  hole  in 
tha  door.  Tba  honie  in  q^mtion  ooniiated  oT  batineaa 
pmnlaea  only.  No  one  hved  thara,  and  I  bad  looked  it 
V9  myaalf  tha  night  before.  The  nun«  of  the  joiner  wu 
Camthsia.  Tha  door  waa  half  open,  and  he  had  one 
half  of  the  door  in  Mi  hand,  and  waa  boring  itlth  the 
otlwr  on  tha  ouiaida,  and  aboat  a  foot  beloir  the  took.  I 
toldUm  to  atop.  Mr,  Lows  aald  "  No,  go  on."  I  said, 
"  Ton  ha**  no  rif  ht  to  braaK  into  theae  piemiaea  in  tbia 
BWtmar."  Hi.  Lomuid, "I  ahall  not  have  anythinB 
to  n^  to  TOO."  Abont  the  aama  time  a  man  named 
Harnett  oame  out  of  the  bonaa.  Mr.  Lowa  and  hs  oame 
np  togethar  in  front  of  ma  to  prevent  mj  going  near  the 
dooi.    I  toned  awa7,  and  want  for  my  brothei  ' 


Mr.  Telford  and  I  went 

ft  abont  fonr  inohea  open.  A 
It  on  the  inaide.  Jnat  aboat 
ialda  name  np  with  a  ladder 
I  got  in  by  the  lame  window, 


of  wood  propped  aigainat 


Carmthera.  He  Tsmoved  the  piaoe  of  wood,  and  the 
door  oune  open ;  Mr.  Telfotd  and  BOme  otheia  cuae  in. 
On  looking  at  the  door  I  foand  that  the  old  look  hsd 
been  taken  off  and  was  laid  on  the  groaad,  twisted  and 
bent,  as  if  foroe  bad  beea  applied  to  it :  aboat  a  foot 
below,  a  place  had  been  onb  ont  for  a  new  look  to  be  pat  i 
it  had  not  been  put  on.  They  were  in  the  aot  of  ontting 
when  I  first  oame  ap.  I  pat  the  old  look  ap  again,  and 
had  the  door  sbat  ap  and  fastened.  The  key  had  all 
along  been  in  the  poaseaaion  of  Mr.  Telford.  After  tbe 
Ootober  aeaaiona  I  met  a  friend  on  the  platform  of  the 
railway  atation  who  told  ma  that  a  bill  had  been  pre- 
ferred agamst  Telford,  myself,  and  othera  for  a  forcible 
entry,  amongst  other  things.  I  had  no  preTions  intima- 
tion that  any  aaoh  bill  waa  going  to  be  preferred.  I  did 
not  then  learn  that  there  was   a  Benoh  warrant  aninat 

rant,  and  I  went  and  pat  in  bail  tor  my  appearance,  and 
Telford  went  with  me.  The  trial  oame  on  mthe  faUowing 
Jannary  1871,  and  Mr.  Lowa,  the  proseontor,  and  his 
witnesses  were  eiamined.  At  the  oloae  of  the  case  tor 
the  ^oseoation  the  jncj  returned  a  verdict  of  aoqnittal. 
Mr.  Telford  and  I  defended  jointly,  and  the  amoont  of 
■      ■  ""■    ir  99L 


On  the  morning  of  the  14th  Jnly  my  workman,  John 
Bradley,  told  me  that  Mr  Lowe  waa  "  breaking  the  door." 
I  found  Lows  atanding  on  the  doontep;  the  man  was 
behind  him  boring  bolea  in  the  door.  There  waa  also  at 
leaat  one  other  man  in  poaaession  farther  in.  I  did 
not,  when  I  first  cams  up  say,  "  I  aee  yoa  have  got  poa- 
eeaaion  at  last."  Telford  did  not  Bay,  "Too  have  got 
pc«aeaaion  al  laat,  have  yoa  P"  Seeing  these  men  there 
in  some  force  1  went  away  to  tell  Telford,  and  he  oame 
with  some  h^p.  Telford  and  othera,  with  my  aesiatanoe, 
aaooeeded  in  patting  out  the  peraons  in  tbe  honae  and 
raanming  poBseaston.  The  witneaa  was  then  asked  whe- 
ther LowB,  having  got  possesion  in  tha  way  the  witneaa 
had  described,  he  did  not  show  G|:ht  to  resist  the  wit- 
neaa taking  posaesaion.  A. — Certainly  he  did.  They  le- 
aisted  as  far  as  they  oonld  my  taking  posseaaion.  There 
was  not  a  violent  tnssle  to  get  Lows  away  Irom  the  door. 
Lows  is  not  very  aotiva.  1  did  not  aee  him  oaaght  by 
tbe  oollar,  bat  I  saw  him  take  Telford  by  tha  hair  while 
he  waa  standing  on  the  doorstep.  At  the  time  Shields 
got  throngh  the  window  I  abonld  aay  there  were  aboat  fif- 
teen persons  in  the  street  atanding  there.  There  were 
workmen  paaaing  to  and  fro  who  were  attraeted  to  what 
waa  going  on.  and  wanted  to  see  the  fan.  We  had  none 
beai£i  mvaelf  and  Telford  that  took  part  in  the  matter. 
We  had  bystanders,  I  cannot  aay  how  many  there  were. 
Of  Lowa'  party  I  only  saw  Lowa,  Harnett,  and  the  joiner. 
When  I  came  back  from  fetching  the  polioeman  there 
were  three  or  fonr  men  in  the  shop.  I,  with  Telford, 
drsjrged  Lows  ttom  the  door,  and  we  aaooeeded  aeveral 
times.  I  did  not  try  to  knock  ont  the  staples  of  the 
door.  I  saw  Telford  pnsh  Lowa  by  the  shoaldera.  Q. 
— And  the  aarimmage,  or  row,  or  whatever  it  was,  con- 
tinned  nntil  the  policeman  came  npf  A. — The  police- 
man WAS  either  there  or  jaat  coming  at  that  moment.  I 
beard  of  the  trns  bill  being  toond  the  day  it  was  foand. 
Abont  a  fortnight  before  the  following  sessions  the 
polioeman  called,  and  some  one  with  him,  which  was  the 
only  intimation  I  had.  The  policeman  came  to  tell  me 
I  shonld  have  to  give  bail,  and  1  did.  I  waa  not  at  an; 
time  in  onatody,  and  at  the  trial  we  were  aoqnittsd. 

Be-examined : 

After  Alfred  Tweddle  had  ceased  to  occupy  the 
premises,  1  oaonpisd  them  for  my  bisineaa,  and  kept 
goods  in  them  bjr  Alfred  Tweddle  s  permission.  I  had 
gooda  in  the  premises  on  the  Uth  Jnly. 

Edward  Telford  examined ; 

I  am  the  other  plaintiff  in  the  oaae,  and  am  an 
anotioneer  and  cattle  salesman,  and  have  carried  on 
bnsineia  for  twelve  yeara  in  Carliale.  In  Nor.  1B69  I 
agreed  verbally  with  Alfred  Tweddle  to  take  the  pre. 
miaes,  which  were  then  standing  empty,  as  an  eiperi. 
mant  to  hold  eales  in,  and  to  allow  him  ^£20  a  year. 
Westray  has  used  the  npoer  floor  for  punting  Large 
articles  for  the  pnrpoee  of  his  bnainess,  with  my  per- 
mission, ever  ainoe  the  agreement.  I  have  paid  the 
Btipnlatad  rent  to  Alfrod  Tweddle  i  have  taken  his 
reoeipta  for  it.  and  have  kept  the  key.  I  have  been  in 
oonrt  dazing  Wsatray's  erldenae^anilun  bxai^^'w^^ 
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Tblford  and  another  v.  Lows. 


(;ex.ch. 


what  happened.  Snbstantially  that  aooonnt  is  correot* 
I  was  attempting  to  prevent  the  lock  being  put  on  the  door. 
Q, — ^We  hear  that  you  endeavoored  to  get  Lows  from  Uie 
front  door,  and  that  he  wished  to  sUty  there  and  yon 
pushed  him  away ;  did  yon  use  more  yiolenoe  than  was 
neoeesary  to  do  that?  A, — No.  Q. — Was  there  any 
tumult,  or  a  number  of  people  collected  around  ?  A, — 
Yes.  Q. — Did  they  take  part  in  the  row?  A. — No,  I 
pulled  him  from  tiie  door.  While  this  was  going  on 
there  were  persons  standing  round,  and  among  them  the 
chairman  of  the  watch  committee,  standing  there  most 
of  the  time  at  the  opposite  side  of  the  street,  'ihe 
policeman  was  there  t(K>  at  the  door,  but  took  no  part  in 
the  affair.  What  was  said  about  the  bill  of  indictment 
and  its  coming  on  at  the  sessions  was  quite  correct. 

This  witness  was  cross-examined  chiefly  as  to 
the  arran^ment  between  him  and  Tweddle  under 
which  the  plaintiffs  had  possession  of  the  premises 
as  tenants. 

9.  The  record  of  the  proc^dings  at  the  Carlisle 
quarter  sessions  was  put  in ;  and  a  copy  thereof 
which  accompanies,  may  be  read  as  pairt  of  this 
case. 

10.  It  was  proved  that  the  plaintiffs  defended 
themselves  by  the  same  attorney,  whose  bill  of 
charges  for  their  defence  amounted  to  bbl, ;  and 
that  sum  was  agreed  upon  as  the  amount  of  the 
joint  expense  properly  incurred  by  him  in  defend- 
ing them  on  the  said  indictment. 

11.  Defendant's  counsel  submitted  to  the 
learned  judge  at  the  trial  that,  on  the  facts  proved 
the  plaintiffs  had  made  out  no  case  against  the- 
defendant,  on  the  grounds  that  there  was  no  suffi- 
cient evidence  of  malice,  and  no  sufficient  evi- 
dence of  want  of  reasonable  and  probable  cause. 
He  also  contended  that  there  was  no  joint  cause  of 
action. 

12.  The  learned  judge  ruled  that  the  plaintiffs 
had  made  out  a  case ;  but  reserved  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him, 
and  on  the  terms  that  there  should  be  no  appeal 
from  the  Court  of  Exchequer  without  leave  of 
that  court ;  and  the  court  to  have  power  to  draw 
inferences  of  fact. 

13.  A  verdict  was  entered  accordingly  for  the 
plaintiffs  for  6(»L,  subject  to  leave  to  move. 

14.  A  rule  was  afterwards  obtained  in  Easter 
Term  1872  to  set  aside  the  verdict  for  the  plain- 
tiffs and  to  enter  it  for  the  defendant,  pursuant  to 
leave,  on  the  grounds  that,  on  the  facts  proved, 
the  plaintiffs  made  out  no  joint  or  any  cause  of 
action;  and  that  on  such  facts  there  was  no 
evidence  of  malice,  and  no  evidence  of  want  of 
reasonable  and  probable  cause;  or  to  arrest  the 
judgment  on  the  groaiid  that  there  was  no  joint 
cause  of  action — the  court  to  be  at  liberty  to  draw 
inferences  of  fact ;  which  rule  was  subsequently, 
in  Trinity  Term  1872,  after  argument  on  both^ 
sides,  made  absolute  to  enter  the  verdict  for  the 
defendant,  and  leave  was  given  to  appeal. 

On  appeal,  the  question  for  the  opinion  of  the 
court  of  Exchequer  Chamber  is,  whether  the 
judgment  of  the  Court  of  Exchequer  in  making 
the  said  rale  absolute  is  right. 

Points  of  argument  for  the  plaintiffs  (appellants) : 
First,  that  there  was  sufficient  evidence  of  want  of 
reasonable  and  probable  cause  for  the  defendant's 
indicting  the  plaintiffs ;  secondly,  that  there  was 
evidence  of  the  defendant's  malice  in  indicting  the 
plaintiffs ;  thirdly,  that  the  plaintiffs  had  a  joint 
cause  of  action  against  the  defendant,  they  having 
incurred  a  joint  expense  in  defending  the  indict- 
ment by  the  same  attorney,  whose  bill  of  charges 
againat  them  exceeded  55L 


The  defendant's  points — First,  that  on  the  fiicts 
stated,  the  defendant  is  shown  to  have  been  the 
owner  of  the  legal  estate  in,  and  entitled  to,  the 
possession  of  the  premises  in  question ;  seoondly, 
that  having  exercised  his  right  to  the  possession 
of  such  premises,  the  plaintiffs  were  trespassers 
in  that  they  endeavoured  to  resist  the  defendant 
in  the  exercise  of  such  right  of  possession ;  thirdly, 
that  the  facts  stated  disclosed  a  riot  and  sssaolt 
by  the  plaintiffs  and  others;  fourthly  that  the 
facts  disclosed  no  joint  or  any  cause  of  acdoD; 
fifthly,  that  the  plaintiffs  failed  to  show  a  want  of 
reasonable  and  probable  couse ;  sixthly,  that  the 
plaintiffs  failed  to  prove  malice ;  seventhly,  that  the 
judgment  of  the  Court  of  Exchequer  was  rigfati 
and  ought  to  be  affirmed. 

Herschellt  Q.C.  (with  him  wa«  Holker,  Q.C., 
Solicitor  Greneral),  for  the  plaintiffs  (appellants), 
contended  that  the  decision  of  the  court  below, 
in  making  absolute  the  defendant's  rule  to  enter  a 
verdict  for  the  defendant,  was  wrong,  and  should 
be  reversed.  The  defendant,  no  doubt,  had  the 
legal  estate  of  the  premises  in  him  as  the  mort- 
gagee in  fee  of  them,  but  he  had  no  right  to  take 
or  to  attempt  to  take  possession  of  them  in  tiie 
forcible  manner  in  which  he  was  doing  so  on  the 
morning  in  question,  the  plaintiffs  being  at  the 
time  in  actual  and  lawful  possession,  and  the 
whole  controversy  or  dispute  took  place  betw^n 
him  and  the  plaintiffs  whilst  the  defendant  was 
so  attempting,  unlawfully,  to  take  possessioiL 
The  crime  of  "  forcible  entry  "  is  defined  or  de- 
scribed in  1  Russell  on  Crimes,  p.  421,  4th  edit, 
but  the  definition  does  not  throw  much  light 
on  the  facts  of  this  particular  case.  It  is  sub- 
mitted, on  the  part  of  the  plaintiffs,  that  the 
defendant's  getting  in  by  breaking  the  plaintiffs' 
lock  off  the  door  was  an  unlawful  act,  and  that 
the  plaintiffs,  finding  what  the  defendant  was 
doing,  were  justified  in  preventing  him  from 
accomplishing  his  entry  in  that  way;  and  that 
what  they  did,  in  so  preventing  him,  furnished  no 
ground  whatever  for  the  indictment  subsequently 
preferred  against  them  by  the  defendant.  [Kbat- 
ING,  J. — Reverse  the  position  of  the  parties,  and 
suppose  that  the  plaintiffs  had  indicted  the  de- 
fendant for  a  forcible  entry  P]  I  apprehend  that 
they  coald  have  maintained  such  a  nrooeeding. 
[Blackburn,  J. — It  is  curious,  but  on  tne  iacts  as 
here  stated  it  would  seem  that  the  plaintiffs  might 
have  indicted  the  defendant  for  a  forcible  entry, 
and  the  defendant  might  have  indicted  t& 
plaintiffs  for  a  forcible  detainer.] 

C.  Russell,  Q.C.  (with  whom  were  Foard^  JET.  A, 
HiUs,  and  E.  Braunfeld),  for  the  defendant 
(respondent),  contra, — The  decision  of  the  Court 
of  Exchequer  was  right,  and  should  be  affirmed. 
The  defendant,  who  was  the  mortgagee  in  fee  ol 
the  premises,  was  endeavouring  to  get  that  to 
whicn  he  had  a  valid  legal  right,  namely,  the  pos- 
session of  the  premises.  He  was  in  the  booae  at 
the  time  the  plaintiffs  came  up,  and  it  is  sub- 
mitted that  thero  was  then  a  complete  possession 
in  him.  [Blackburn,  J. — It  turns  mainly,  as  it 
seems  to  me,  on  the  one  fact  whether  or  not  the 
possession  of  Lows  was  complete  before  the  act  of 
the  plaintiffs  began.]  As  between  himself  and  kbe 
plaintiffs,  he  had  the  legal  right,  and  the  posses* 
sion,  if  not  "  complete  "  possession.  rBLACKBum, 
J. — Is  it  so  clear  that  the  plaintiff  Teuord  had' not 
possession?]  The  defendant,  it  is  not  oontro* 
verted  on  the  other   side,  was,  withoat   doobfe 
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TSLTOBD  AND  ANOTHEB,  V.  LoWS. 
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led  to  the  possession;  and  in  the  case  of 
I  T.  Chapman  and  others,  in  error  on  a  bill  of 
)tion8  to  the  mling  at  Nisi  Prias  of  Parke,  B. 
c*803;  18  L.  J.  456,  Ex),  it  was  held  by  the 
i  of  error  that,  nnder  the  plea,  to  a  declara- 
in  trespass  puire  clausum  fregit,  that  the  close 
lot  at  the  time  when,  &o.,  the  plaintiffs*  close, 
defendant  may  show  a  lawful  right  to  the  pos- 
30,  either  in  himself  or  some  other  nnder 
d  aathority  he  claims  to  have  acted.      In 
sring  his  judgment  in  that  case  (p.  821  of  2 
nd  p.  460  of  18  L.  J.)  Maule,  J,  says :  "  If 
are  two  persons  in  a  field,  each  asserting  that 
ield  is  his,  and  each  doing  some  act  in  the 
bion  of  the  right  of  possession,  and  one  of 
is  actually  in  possession,  and  the  other  is 
if  the  question  is,  which  of  those  two  is  in 
1  possession,  the  answer  is  that  the  person 
laa  the  title  is  in  actual  possession,  and  the 
person  is  a  trespasser."    That  case  is  a  very 
g  authority  in  favour  of  the  defendant  here. 
^KBUBN,  J.  referred  to  Newton  and  wife  v. 
ind  (1  Man.  &  Gr.  442;  1  Sc.  N.  B.  474) 
)  it  was  held  that  a  landlord,  in  order  to 
1  possession,  was  not  justified  in  using  force 
pel  a  tenant  who  remains  on  in  possession 
ftrtments  after  the  expiration  of  his  term. 
PING,   J. — Jones    v.    Ohapman    was    a    civil 
I.      There   is   a   distinction    between    that 
m  indictment.    A  distinction  which  is  well 
by  Parke,  B.,  in  Harvey  v.  Brydges  and 
{U  M.  &  W.  437 ;  14  L.  J.,  N.  S.,  272,  Ex.), 
judgment  (at  p.  442  of  14  M.  &  W.),  where 
^8,  alluding  to  the  case  of  Newton  and  wife  v. 
vnd,  to  which  Blackburn,  J.,  has  just  referred: 
t  were  necessary  to  decide  the  point  raised 
it  case,  I  should  have  no  difficulty  in  saying 
rhere  a  breach  of  the  peace  is  committed  by 
holder  who,  in  order  to  get  into  possession 
land,  assaults  a  person  wrongfully  holding 
Msession  of  it  against  his  will,  although  the 
ilder  may  be  responsible  to  the  public  in  the 
of  an  indictment  for  a  forcible  entry,  he  is 
ible  to  the  other  party."    Ajlchibald,  J. — In 
ins'  Pleas  of  the  Crown,  enumerating  what 
be  esteemed  a  "forcible  entry,"  and  who 
be  deemed  to  have  committed  the  offence, 
said :   "  So  abo  shall  those  who,  having 
ate  in  land  by  a  defeasible  title,  continue  with 
in  possession  thereof,  after  a  claim  made  by 
•ho  had  a  right  of  entry  thereto  "  (Book  1, 
sect.  23).]     In  Addison  on  Torts  (p.  613  of 
h  edit.),  the  rule  as  to  reasonable  and  pro- 
cause  for  preferring  such  an  indictment  is 
nd  lucidly  stated ;  and  it  is  there  shown  that 
Bnbstantiating  the  charge  is  not  essential 
Derate  the  accuser  from  liabihty  to  an  action, 
may  have  good  reason  to  make  the  charge 
3t  be  compelled  to  abandon  the  prosecution 
)  death  or  absence  of  witnesses,  or  the  diffi- 
>f  producing  adequate  legal  proof.    The  law, 
bre,  only  renders    him    responsible    where 
)  is  combined  with  want  of  probable  cause  " 
rindal,  O.J.,  in   fVUlana  v.  Taylor  (6  Bing. 
ti  p.  186;  3  M.  <fe  P.  350,  at  p.  359 ;  same  case 
sd  in  error  2  B.  &  Ad.  845 ;  1  L.  J..  N.  S., 
.  B.) ;  Turner  v.  Ambler  (10  Q.  B.  257 ;  16 
158,  Q.  B.).    [Mbllob,  J.,  referred  to  1  Buss 
mes  (4th  edit.  p.  426),  showing  what  amount 
lence,  and  of  what  character,  is  necessary  to 
tate  an  ent^  a  forcible  one  in  a  criniinal 
of  Tiew.]    u  the  defendant  went  to  the 


premises,  as  it  is  contended,  and  indeed  is  evident 
on  the  facts  of  the  case  that  he  did,  in  the  asser- 
tion of  his  legal  right,  and  in  furtherance  of  that 
assertion  he  got  possession,  then  he  was  justified 
in  treating  the  plaintiffs  as  trespassers  and  wrong- 
doers, and  the  onus  is  on  them  to  show  an  absence 
of  reasonable  and  probable  cause,  and  that  they 
have  not  shown.  With  respect  to  the  question  cf 
malice,  there  is  not  a  particle  of  evidence  of  the 
existence  of  any  beyond  the  mere  act  itself. 

Herachell,  Q.  0.  in  reply. — If  there  was  evidence 
of  a  want  of  reasonable  and  probable  cause,  then 
the  jury  may  well  and  reasonably  infer  malice 
therefrom.  On  behalf  of  the  plaintiff's,  special 
stress  is  to  be  laid  on  this,  that  they,  on  arriving 
at  the  spot,  find  the  defendant  in  the  very  fact  of 
doing  an  unlawful  act,  and  therefore  they  inter- 
pose and  endeavour  to  prevent  its  being  done. 

Cur.  adv.  vidf. 
The  court  retired  for  a  short  time,  and  on  their 
return  the  following  judgments  were  delivered: — 
Blackburn,  J. — In  this  case  we  have  all  come  to 
the  conclusion  that  the  decision  of  the  court  below 
is    not  correct,  and  that  it  must,  therefore,  be 
reversed.    We  consider  that  there  was  sufficient 
evidence  of  want  of  reasonable  and  probable  cause 
for  preferring  the  indictment,  and  also  sufficient 
evidence  of  malice  for  the  question  to  be  left  to  the 
jury.    Now  it  must  be  remembered  that  in  an 
action  for  preferring  an  indictment  without  rea- 
sonable and  probable  cause,  what  is  to  be  con- 
sidered is,  whether  the  state  of  facts,  if  they  were 
brought    to  the  notice  and  knowledge    of    the 
party    preferring     the    indictment,    were     such 
as    to    give  him  reasonable    and  probable  cause 
to  suppose   that  an  indictment  could  be  legally 
supported.     Upon   that   point  it    has  been  de- 
cided by  a  long  series  of  cases  that  the    ques- 
tion, whether  or  not  there  is  reasonable  and  pro- 
bable cause,  is  a  matter  of  law  which  the  judge 
at  the  trial  has  to  decide,  subject  to  an  appeal  to 
the  Exchequer   Chamber.    The  indictment  pre- 
ferred in  the  ^present  case  against  the  plaintiffs 
was  for  a  forcible  entry.    The  offenco  consists  in 
taking  possession  of  land  whether  with  or  without 
legal  right  to  the  possession  of  it,  accompanied  by 
such  a  degree  of  violence  as  to  amount    to    a 
breach  of  the  peace,  and    so  to    be  an  offence 
against  the  public.     Where  a  person  is  in  pos- 
session, I  mean  really,  fairly,  and  reasonably,  in 
possession  of  premises,  he  is  not  as  a  rule  liable 
to  any  punishment  for  resisting  those  who  come 
to  turn  him  out.    If  the  right  of  possession  is 
disputed,  and  though  the  person  in  possession  may 
legally  speaking  be  ri^ht  or  wrong  in  his  claim 
to  the  possession,  yet  it  is  not  a  crime  in  him  to  re- 
sist a  trespasser  on  that  possession,  unless  in  doing 
so  he  uses  an  excess  and  undue  amount  of  force. 
The  statute  of  Henry  VI.  in  cases  where  there 
has  been  a  forcible  entry,  or  a  forcible  detention 
of  land,  provides  means  by  which  justices  of  the 
peace  may  award  restitution.    As  far  as  regards 
restitution  of  lands  forcibly  entered  on,  or  forcibly 
detained,  the  remedy  may  be  considered,  and  the 
decisions  in  most  of  the  cases  which  have  been 
cited  will  bear  me  out  in  the  statement,  in  the 
nature  of  a  civil  remedy.     There  is  no  reason 
whatever  why  ejectment  should  not  be  brought 
for  recovering  the  possession ;  but  when  a  per^^on 
is  charged  with  a  crime,  we  have  to  see  whether 
there  was  nnder  the  circumstances  such  a  deo^ree 
of  force  and  violencQ  wai^d  ^i^  \a  o^'DL^aMv^joNA  >^^ 
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crime  charged.  Bat  where  a  person  is  in  posses- 
sion of  a  hoose,  and  another  person  who  maj 
perhaps  have  a  legal  right  to  the  possession  of  it 
and  might  maintain  ejectment  for  it,  comes  to  torn 
the  person  in  possession  ont,  I  cannot  persuade 
myself  that  the  man  who  is  in  possession  commits 
a  crime  if  he  meets  force  with  foroe,  and  resists  the 
attempted  forcible  entry  of  the  other  person  with 
such  an  amount  of  foroe,  and  no  more,  as  is  sufficient 
to  enable  him  to  maintain  his  own  possession, 
and  to  prevent  the  other  person  from  getting 
in,  even  though  that  person  may  have  a  legsQ 
right  to  the  possession.  Now  the  facts  of 
the  present  case  appear  to  be  these:  The 
plaintiffs  were  in  possession  of  a  bouse — not  a 
dwelling-house — but  a  house  which  the^  opened 
and  us^  as  a  warehouse  for  keeping  their  goods 
in,  locking  it  at  niG:ht  and  leaving  it  till  the  next 
day  with  no  person  inside  it.  The  defendant  Lows, 
who  probably  had  a  right  to,  and  might  have 
brought  ejectment  to  recover,  the  possession  of  the 
house,  went,  accompanied  by  several  people — I  do 
not  say  that  he  knew  he  was  going  to  commit  a 
forcible  entry  at  the  moment,  but  that  he  rather 
wished  to  take  possession  of  the  property  by 
surprise,  when  nobody  was  in  the  house — but  he 
went  with  these  people  in  the  early  morning,  and 
having  forced  open  the  door  and  broken  off  the 
lock  which  the  plaintiffs  had  upon  it,  he  or  some 
of  the  people  he  had  with  him  were  in  the  act 
of  barricading  the  door  by  putting  a  padlock 
upon  it,  when  the  plaintiffs,  who  hacL  been 
informed  of  what  was  going  on,  came  up,  and 
with  a  certain  degree  and  amount  of  force 
interrupted  the  defendant's  proceedings  and  in- 
tercepted the  completion  of  his  act  of  taking 
possession.  Now  comes  the  question,  Is  that 
user  of  force  on  the  plaintiffs'  part  an  indictablo 
offence  P  I  by  no  means  wish  to  say  that  any 
amount  of  force  could  be  justified.  I  thmk  that  an 
excess  of  force  would  make  the  person  using  it 
liable  to  punishment,  but  if  the  plaintiffs  used  no 
more  force  than  appears  to  have  been  used  by 
them  on  the  present  occasion,  they  would  not  in 
my  opinion  b^  indictable.  Whatever  was  done 
in  defending  the  supposed  right,  I  cannot  see 
myself  that  it  makes  any  differenoe  that  the 
defendant  Lows  was  almost  actually  in  the  house 
and  that  the  plaintiff  Telford  came  up  as  quickly 
as  he  possibly  could  come,  and  founa  the  defen- 
dant and  his  men  red  handed  as  it  were,  and 
attempted  at  once  to  take  possession,  and  pushed 
the  aefendant  and  his  men  out,  as  they 
attempted  to  push  him  out  as  he  was  trying 
to  come  in.  I  cannot  think  that  the  degree 
of  force  used  on  the  occasion  could  make 
it  an  indictable  offence  at  alL  Then  comes  the 
question,  was  there  reasonable  and  probable  cause 
for  the  present  defendant's  preferring  the  indict- 
ment agiednst  the  plaintiffs.  He  was  aware  of  all 
the  circumstances,  and  I  think  he  was  ill  advised 
as  to  the  law.  No  doubt  he  thought  that  by  pre- 
ferring an  indictment  at  the  quarter  sessions  he 
might  get  restitution  quicker  than  if  he  had 
brought  an  action  of  ejectment.  But,  though  he 
was  01  advised,  he  did  take  a  course  in  preferring 
an  indictment  for  a  forcible  entry  which  the  facts 
would  not  at  all  support.  There  was,  therefore,  a 
want  of  reasonable  and  probable  cause  for  pre- 
ferring the  indictment.  The  question  of  malice 
we  need  nob  enter  into.  No  one  seems  to  have 
supposed  that  there  was  any  actual  active  wicked 


malice  on  the  defendant's  part,  but  the  mere  fact 
of  his  using  a  bench  warrant  was  evidence  that 
could  not  be  withdrawn  from  the  jury  to  show  that 
he  was  proceeding  in  an  angry  mood,  and  not 
simply  to  get  justice ;  and  also  the  fact  of  the  want 
of  reasonable  and  probable  cause  was  some  evidence 
of  malice.  It  seems  to  me  that  the  decision  of  the 
learned  judge  at  the  trial,  when  he  ruled  that  the 
case  must  go  to  the  jury  was  right,  and  that  the 
decision  of  the  Court  of  Exchequer,  when  they 
held  there  was  no  evidence  of  want  of  reasonabfo 
and  probable  cause  was  wrong,  and,  therefore^ 
that  the  judgment  below  should  be  reversed. 

Keating,  J. — I  am  of  the  same  opinion.  If  in 
this  case  the  facts  had  shown  that  the  defendant, 
having  the  right  which  he  unquestionably  had  to 
the  possession,  had  taken  possession,  and  having 
taken  possession  that  the  plaintiffs  had  entered  on 
that  possession,  why  then  I  should  have  said  that 
there  would  have  been  reasonable  and  probable 
cause  for  indicting  the  plaintiffs  for  a  forcible 
entry.  That  brings  the  question  to  a  question  of 
fact — had  the  defendant  taken  possession  P  Now, 
it  seems  to  mo  that,  in  order  to  constitute  posses- 
sion, it  must  be  a  complete  possession — a  posses- 
sion exclusive  of  the  possession  of  any  oth« 
person;  and  here  the  facts,  I  think,  show  that 
there  was  no  such  possession  taken.  All  that 
occurred  seems  to  have  occurred  at  one  and  the 
same  moment,  and  to  have  been  one  entire  act 
The  transaction  was  this:  the  defendant  was 
endeavouring  to  take  possession  of  a  house,  which 
was  actually,  if  not  by  legal  right,  in  the  posses- 
sion  of  the  plaintiffs,  and  tne  plaintiffs  were 
resisting  him.  That  seems  to  me  to  furnish  no 
foundation  for  an  indictment  for  a  forcible  entry 
against  the  plaintiffs,  who  were  merely  defending 
a  possession  which  they  had  had,  at  all  events,  for 
a  considerable  time.  I  think  that  the  jadgment 
of  the  Court  of  Exchequer  was  wrong,  and  &afe  it 
ought  to  be  reversed. 

Lush,  J. — I  am  entirely  of  the  same  opinion. 

Akchibald,  J. — I  confess  that  I  have  not  been 
without  some  doubt  during  the  argument  as  to  the 
absence  of  reasonable  and  probable  cause;  bat, 
upon  a  f  aller  and  more  deUberate  consideration  of 
the  case,  I  have  come  to  the  same  conclusion  as 
the  rest  of  the  court,  and  I  think  that  the  jadg- 
ment bolow  should  be  reversed. 

Mellor,  J. — I  remain  of  the  same  opinion  that  I 
held  and  expressed  at  the  trial. 

Judgmefit  below  rever9ed,{a) 

Attorneys  for  the  plaintiffs  (apps.),  PAelps  and 
Sidgwick,  agents  for  I>.  McAlpin,  Carlisle. 

Attorney  for  the  defendant,  O.  Mayor  Ooob> 
gent  for  Andrew  and  Sons,  Carlisle. 
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Beportad  hj  F.  O.  Csvxp,  Esq.,  Baniatar-afe-LMr. 


THE  BOROUGH  OF  HACKNEY. 

April  15  and  16, 1874. 

(Before  Gkove,  J.) 

Parliamentary  election — IrrepdarUie»  of  fM»§ 
— Booths  not  opened — Inahdity  of  vakan  to  vck 
—The  BaUot  Ad  1872. 

It  was  proved  that  in  one  distrid  of  ihs  hartmsk 
containing  4838  voters  and  two  poUing  sioiioMb 
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the  $i€U%on9  were  dosed  during  the  whole  day  of 
the  election,  so  thcU  none  of  the  4838  voters  could 
record  their  votes. 

R  was  further  proved  thai  at  four  other  stations  in 
the  borough  for  a  certain  period  during  the  day 
of  election  voters  were  prepared  to  record  their 
votes,  but  were  unable  to  do  so,  owing  to  the  polU 
ing  stations  being  closed. 

Positive  evidence  was  givers  that  wpwards  of  5000 
voters  iffere prevented  from  recording  their  votes. 

Held,  that  there  had  been  no  valid  election,  either  at 
common  law  or  under  the  statute  (The  Ballot  Act 
1872, 35  ^  36  Vict.  c.  83). 

By  sect.  13  of  the  Ballot  Act,  it  is  enacted  that  **  No 
election  shall  be  declared  invalid  by  reason  of  a 
non-compliance  with  the  rules  contained  in  the 
first  schedtde  to  this  Act,  or  any  mistake  in  the 
use  of  the  forms  in  the  second  schedule  to  this  Act, 
if  it  appears  to  the  tribunal  having  cognizance  of 
the  question  thai  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the 
body  of  this  Act,  avCd  thai  such  non-compliance 
or  mistake  did  not  affect  the  result  of  the  election." 

Held,  that  two  of  the  principles  of  the  Ballot  Act 
being  thai  the  voting  at  an  election  should  be 
secret,  and  that  all  voters  should  have  an  oppor* 
tunity  of  recording  their  votes,  it  was  impossible 
to  inquire  how  the  voters  who  were  unable  to  vote 
wotdd  have  voted,  and  consequently  that  it  was 
impossible  to  say  positively  tluit  the  irregularities 
complained  of  had  or  had  not  affected  the  result 
of  the  election;  but  the  conclusion  from  the  facts 
woe  thai  the  irregularities  had  such  a  bearing  upon 
the  resuU  as  to  affect  the  election  within  the  mean- 
ing  of  the  Act. 

Semble,  that  the  result  of  an  election  is  affected  if 
the  majority  of  the  successful  candidate  is  less 
ihan  it  would  have  been.     It  is  not  necessary  to 
eatisfy  the  terms  of  the  Act  thai  another  candidate 
vjovid  have  been  elected. 

Held  also,  thai  an  election  is  not  conducted  in  oe- 
eordanee  wUh  the  principles  laid  down  in  the 
Ballot  Ad  if  any  considerable  proportion  of  a 
eonetituency  are  prevented  from  recording  their 
votes,  or  have  impediments  placed  in  their  way 
calculated  to  prevent  them  from  voting. 

Irregularities  to  upset  an  election  must  be  substan- 
tial,  and  not  mere  informalities.  The  judge  must 
look  to  the  substance  of  the  case  to  see  whether  the 
informality  is  of  such  a  naiwre  as  to  be  fairly  cal- 
culated in  a  rational  mind  to  produce  a  eubstantial 
effect  upon  the  election. 

The  petitioner  being  the  defeaied  candidate,  no 
oraer  wcu  made  OrS  to  the  costs  of  the  petition,  the 
parties  being  left  to  any  remedies  which  they 
might  have  for  ihe  miscarriage  of  the  election. 

This  was  a  petition  against  the  return  of  Messrs. 

fieed  and  Holmes,  on  grounds  which  are  folly 
ttated  in  the  judgment,  in  which  the  arguments  of 
counsel  are  also  discussed,  so  as  to  render  a  report 
of  them  nnneoessary. 

Paicheit  was  counsel  for  the  petitioner,  the  de- 
feated candidate. 

Hon.  E.  0.  Leigh  and  0.  Bowen  were  counsel  for 
the  sitting  members ;  and 

W.   T.  Barnard  for  Mr.  Child,  the  returning 


Gbote,  J. — ^In  this  case  Mr.  William  John  Gill, 
who  was  a  candidate  at  the  election  for  the 
Borough  of  Hackney,  which  election  took  place 
fm  the  4th  Feb.,  has  petitioned  against  the  election 
of  Mr.  John  Holms  and  Mr.  Charles  Beed,  now 


Sir   Charles  Beed,   on    the   following   grounds  : 
First  of  all  the  petition  sets  out  the  return  of  tht) 
returning  officer,  which  states  the  following  facts  : 
"  That  on  the  receipt  of  the  writ,  I  gave  all  the 
notices  required  by  the  statute,  and  proceeded  to 
the  election  in  due  course,  according  to  law.    That 
three  candidates  having  been  nominated,  I  gave 
due  notice  of    taking   the  poll,  and    appointed 
nineteen  polling  places.    In  consequence  of  the 
partial  failure  of  the  person  who  contracted  to 
deliver  the  requisite  ballot  boxes,  paper,  stamps, 
and  other  materials,  no  poll  was  taken  at  two  of 
the    polling   places,    ana   in     some   others   the 
polling    was     somewhat    delayed.      Subject    to 
these   facts,  I  hereby  certify  that  the  members 
elected  for  the  borough  of  Hackney  are  John 
Holms  and  Charles  Beed,  Esqrs."    The  petition 
further  states  that  no  poll  was  in  fact  taken  at 
divers  polling  places  in  tne  said  borough.    That  at 
divers  other  polling  places  the  pollmg  did  not 
commence  at  eight  o  clock  in  the  forenoon  and 
continue  and  keep  open  during  the  day,  and  that 
by  reason  of  the  matters  aforesaid  many  voters  of 
the  borough  were  prevented  from  voting  at  the 
election,  by  reason  of  which  premises  the  petition 
alleges  the  said  election  was  and  is  void.    It  has 
been  proved  before  me,  and  is  not  in  any  way 
contravened,  that  at  two  of  the  polling  stations, 
namely,  those  which  have  been  called  Homerton 
and  Percy-road,  which  were  stations  within  two 
polling  places,  and  also  in  two  polling  districts,  in 
which  two  districts  there  were  respectively  1127 
voters  and  371,1  voters,  making  a  total  of  4f838 
voters,  during  the  whole  of  the  day  of  the  4th 
Feb.  there  was  no  possibility  of  any  voter  polling 
at  either  of  those  stations.     Whether  the  fault 
were  that  of  the  returning  officer,  of  the  pre- 
siding officer,  or  of  any  other  persons,  certain  it  is, 
as  far  as  the  evidence  goes,  and  that  uncontro- 
verted,    that  at  those  two    polling  stations    no 
one  voter  could  on  that  day  have  recorded  his 
vote,  for,  after  a  certain  time,  somewhere  between 
nine  and  ten  o'clock,  I  think,  at  both  places  (the 
exact  time  is  not  material)  the  places  were  closed 
up,  the  door  was  shut,  a  chain  put  across  the  door 
at  one  of  the  places,  and  virtually  and  in  reality 
the  two  stations  were  closed  for  the  day,  so  that 
not  one  of  those  4838  voters  could  have  voted. 
It  is  further  proved  that  at  four  other  stations 
an  opportunity  of  recording  their  votes  was  not 
given  to  the  electors,  for,  speaking  generally  (I 
need  not  go  into  detail)  it  appears  upon  the  evi- 
dence that  for  certainly  more  than  an  hour  at  each 
place,  or  at  any  rate  for  a  considerable  time  at  each 
place,  voters  were  ready  and  prepared  and  anxious 
to  give  their  votes — that  at  all  events  at  some  of 
those  places  voters  went  away  unable  to  give  their 
votes,  and  that  therefore  a  considerable  number  (it 
is  impossible  to  say  what  number)  had  no  reason- 
able opportunity  given  to  them  of  voting  on  this 
occasion.     It  is  utterly  impossible  for  any  per- 
son to  guess  what  number  of  voters  were  pre- 
vented from  voting  on  this  occasion,  because  in 
order  to  ascertain  that,  it  would  be  necessary  to 
know  the  business  time,  the  occupations,  and  the 
necessities  of  each  voter.    It  would  be  necessary 
also   to  know  what   information  was  given  by 
voters  who  found  that  they  could  not  vote,  or  by 
other  persons  to  voters  who  might  be  anxious  to 
vote,  and  in  consequence  of  which  information, 
and  in  reliance  upon  which  informsktv(m,^^fist^^x^ 
who  might  otherwiae  Ya;^^  nqI^^  ^^  t^\»^  vci^ 
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tender  their  votes.    I  think  it  is  not  unreasonable 
to  suppose  that  a  large  number  of  voters  actually 
went  away  without  oeing  able  to  vot^.     One  of 
the  witnesses  said  that  m)m  one  station  in  his 
judji^ment,  200, 1  think,  went  away  without  being 
able  to   vote;    and  further,  it  is  not   unreason- 
able to  suppose  that  in  consequence  of  information 
received  irom  them  a   great  many    others  who 
would  have  gone  and  tendered  their  votes  did  not 
tender  their  votes.    We  therefore  have  it  in  evi- 
dence uncontroverted  that  nearly  5000  people  were 
utterly  unable  to  vote,  and  that  a  large  number  of 
other    people  were  either  prevented,  or   might 
reasonably  have   supposed  that  they    were    pre- 
vented from  voting,  and  the  question  is  whether, 
under  those  circumstances,  this  was  really  an  elec- 
tion for  the  Borough  of  Hackney.    The  learned 
counsel  for  the  sitting  members,  Mr.  Bowen,  who 
has,  I  think  I  may  fairly  say,  said  everything 
which  could  possibly  be  urged  in  support  of  the 
election,   and    who    certainly    has    presented    a 
most   i^genioas  and    able  argument    upon  the 
words  of   the   statute,  still   is  bound   to    admit 
that,   if   quoting    his    words    (not    that    I    seek 
to    take    advantage    of  his   words  at   all  or    of 
any  admission,  but  his  admission  is  that  which  in 
my  judgment  he  is  bound  by  law  to  admit)  the 
irregularity  was  so  great  as  to  prevent  the  election 
being  a  real  election,  it  would  avoid  it  even  at 
common  law.    I  certainly  should  not  here  take 
advantage  of  any  admission  of  counsel  upon  which 
to  found  my  judgment ;  but  I  am  perfectly  certain, 
60  far  as  my  judgment  goes,  that  an  election  which 
is  conducted  in  such  a  way,  and  which,  whether 
by  accident  or  by  design,  does  not  afiford  to  a  very 
large  mass  of    the    electors    an    opportunity  of 
votmg,  cannot  be  a  true  election  of  members ;  and, 
therefore,   for  the  moment,  leaving  the  statute 
out  of  the  question,  it  appears  to  me  that  there 
was  no  real  election  here  which  was  in  any  sense 
a  fair  representation  of  the  views  of  the  electors 
of  the  Borough  of  Hackney.    Then  does  the  Ballot 
Act  in  any  way  alt^r  it  ?    The  section  of  the  Ballot 
Act  upon  which  the  learned  counsel  relied  was  the 
13th  section,  which  is  this  :  "  No  election  shall  be 
declared  invalid   by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to 
this  Act,  or  any  mistake  in  the  use  of  the  forms 
in  the  second  schedule  to  this  Act,  if  it  appears 
to  the  tribunal  having  cognisance  of  the  question 
that  the  election  was    conducted  in    accordance 
with  the  principles  laid  down  in  the  body  of  this 
Act,  and    that  such  non-compliance  or  mistake 
did  not  affect  the  result  of  the  election."    The 
learned  counsel  for  the  sitting  members  contends 
that  those  two  conditions  must  both  be  fulfilled, 
and  that  the  election  judge  or  the  tribunal  having 
cognisance  of  the  question,  must  be  satisfied  that 
the  mistake  did  not  afiect  the  result  of  the  election 
in  this  sense,  that  he  must  be  satisfied  that  bu 
for  such  mistake  another  candidate  would  have 
been  elected.    I  have  turned  the  matter  over  in 
my  mind   in  every  conceivable  way,  or  at  least 
in  every  way  conceivable   to    me,    and    I    can- 
not   see,    assuming    that    argument    to   express 
the    meaning    of    the    statute,     how     the    tri- 
bunal   can   by   possibility    say   what  would   or 
might  have  taken  place  under  different  circum- 
stances.   It  seems  to  me  a  problem  which  the 
human  mind  has  not  yet  been  able,  and  possibly 
never  may  be  able,  to  resolve,  namely,  if  things 
had  been  different  at  a  certain  period,  what  would 


have  been  the  result  of  the  ooncatenatioo  of  events 
upon  that  supposed  change  of  circumstanoes  ? 
I  am  unable  at  all  events  to  express  an  opinioB 
upon  what  would  have  been  the  result  viewed  in 
that  sense,  as  to  who  would  have  been  dected 

Erovided  certain  matters  had  been  complied  with 
ere  which  were  not  complied  with.  It  is  con- 
tended that  I  might  hear  evidence  on  both  sides  as 
to  how  an  elector  thought  now  he  would  hsTe 
voted  at  such  an  election.  That  might  possibly 
induce  a  person  not  sitting  judicially  to  form  some 
sort  of  vague  guess,  but  that  would  be  far  short 
of  evidence  which  ought  to  satisfy  the  mind  of  a 
judge  of  what  any  individual  who  might  express 
that  opinion  would  really  do  under  what  might 
have  been  entirely  changed  circumstances.  All 
that  an  individual  would  now  say  is.  From  what 
I  now  think  I  am  of  opinion  that  on  the  4th  Feb. 
last  I  should  have  voted  for  Mr.  Beed,  or  for  Mr. 
Holms,  or  for  Mr.  Gill,  as  the  case  might  be. 
But  the  Ballot  Act,  if  I  understand  it  at  all,  and 
if  there  be  anything  that  can  be  called  the 
principle  of  an  Act  (a  most  difficult  thing  no 
doubt  to  decide),  one  of  the  principles  of  the 
Ballot  Act  is  that  the  voting  shall  be  secret,  and 
therefore  whatever  opinion  a  voter  may  have 
expressed,  whatever  promise  he  may  have  made^ 
whatever  speech  he  may  have  made  in  public,  the 
Ballot  Act  gives  him  an  opportunity,  if  he  is  an 
honest  man,  to  change  his  mind  at  the  last 
moment,  and  I  am  afraid  I  must  say  it  g;ives  him 
an  opportunity,  if  he  be  a  dishonest  num,  to  vote 
at  the  last  moment  a^nst  that  which  he  has  pro* 
fessed  to  be  liis  belief.  Such  are  the  powers 
given  by  this  Act,  and  not  only  given,  but  to  a 
great  extent  enforced  by  it.  Voters  are  not  to 
be  compelled  to  disclose  how  they  voted,  and  even 
the  Election  Judge  himself,  if  I  read  the  section 
rightly,  cannot  ascertain  how  a  person  voted 
except  upon  a  scrutiny  where  the  vote  has  been 
declared  invalid,  and  where  it  is  necessary  to 
ascertain  off  which  side  the  vote  is  to  be  struck. 
I  may  be  wrong  in  my  reading  of  that  section,  but 
at  all  events  I  can  safely  go  this  length,  that  that 
and  the  other  sections,  show  that  careful  provision 
is  made  by  the  Act  against  the  divulging  of  the 
vote  of  an  individual.  Notwitstanding  that  I  am 
asked  here,  assuming  the  construction  for  which 
the  learned  counsel  contends  to  be  correct,  to  ascer- 
tain how  either  those  41,000  electors  of  the  Borough 
of  Hackney,  or  any  number  of  them  (a  number 
which  it  is  utterly  impossible  to  find  out)  might 
have  wished  to  vote,  and  whether  they  mi^ht 
therefore  by  their  votes  have  carried  the  election. 
I  am  to  find  out  either  how  the  majority  of  the 
41,000  would  have  voted,  or  who  would  have  been 
the  persons  who  would  have  voted,  or  who  would 
have  been  the  persons  whose  business  did  not 
prevent  them,  or  would  not  have  prevented  them, 
from  voting,  and  what  would  have  been,  the  ma- 
jority of  that  possible  contingent  of  the  41i)0(^ 
6000,  or  7000,  or  10,000,  or  whatever  the  number 
might  be,  who  might  have  voted  upon  that  ocoa- 
sion.  It  seems  to  me  that  such  an  inquiry  would 
not  only  be  entirely  contrary  to  the  spirit  of  the 
Act,  but  it  would  be  a  simple  impossibili^^it 
would  be  at  best  a  guess  of  the  vaguest  pooiUs 
description.  I  should  therefore  say  thi^  even  if 
the  wording  of  the  Act,  taking  it  literally  and 
grammatically,  required  me  to  put  such  a  oos" 
struction  upon  it,  it  would  lead  to  such  a  manifest 
absurdity  (using  now  the  judicial  tenoa  whidi  has 
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I^erally  nsed  with  reference  to  the  con- 
lon  of  statutes)  that  unless  I  were  in  some 
mperatively  obliged,  and  unless  the  Act 
by  no  possibility  admit  of  any  other  con- 
ion,  I  should  not  put  a  construction  which 

reduced  the  matter  to  a  practical  impos- 
r.  But  it  does  not  appear  to  me  that 
tction  of  the  statute  does  require  that  con- 
ion.  Such  a  construction  would  practi- 
render  it  necessary  that  in  the  case  of 
lisearriage  at  an  election,  however  great 
iscarriage  might  be,  if  only  a  small  number 
>ple  had  voted,  and  all  the  rest  of  the 
;ii  had  been  entirely  unable  to  vote  in 
mence  of  there  not  being  machinery  at 
>r  at  any  but  one  of  the  polling  booths,  I 
I  have    inquired  as    to    how  the    election 

have  gone.  As  I  ventured  to  drop  in 
arse  of  the  argument,  where  a  miscarriage 
I  sort  took  place  it  would  be  virtually  placing 
3ction,  not  in  the  hands  of  the  constituency, 

the  hands  of  the  Election  Judge,  who  is  not 
srdse  a  judgment  as  to  who  is  to  be  the 
er,  but  who  has  only  to  see  whether  the 
>n  has  been  properly  conducted  according  to 
jet  us  see  whether  the  statute  does  not  fairly 
sasonably  admit  of  a  different  construction. 
rords  are,  "  no  election  shall  be  declared  in- 
by  reason  of  a  non-compliance  with  the  rules 
ned  in  the  first  schedule  to  this  Act,  or  any 
Ice  in  the  use  of  the  forms  in  the  second 
lie  to  this  Ace,  if  it  appears  to  the  tribunal 
^  cognizance  of  the  question  that  the  election 
mducted  in  accordance  with  the  principles 
>wn  in  the  body  of  this  Act."  Now,  no  doubt 
ig  can  be  more  difficult  than  for  a  judge,  or 
letaphysician,  or  for  anybody,  to  say  what  are 
inciples  of  a  statute  comprehending,  together 
he  schedules,  I  think  upwards  of  100  clauses, 
ct  itself  containing  33  sections.  I  am  some- 
r  other  I  suppose  by  this  section  required  to 
in  opinion  of  what  is  the  principle,  or  what 
e  principles  of  the  Act,  for  doubtless  there 
3re  than  one.  One  principle  of  the  Act  as  I 
laid,  doubtless  is  that  the  voting  should  be 
.  When  I  look  at  the  provisions  for  districts, 
oiling  places,  and  for  polling  stations, 
agression  is  that  another  principle  of  the 
hich,  indeed^  must  be  a  principle  of  all  Acts 
9  Representation  of  the  People,  is  that  the 
rs  should  have  a  fair  opportunity  of  record- 
eir  votes.  If  that  be  not  the  principle  of 
ct,  one  can  hardly  understand  the  Act  being 
>le  for  the  purpose  of  recording  the  votes  of 
upon  whom  the  Legislature  has  thought  fit 
ier  the  franchise.  Then  is  it  in  accordance 
he  principles  of  the  Act  that  a  large  portion, 
iting  to  several  thousands  of  the  electors, 
1  be  absolutely  deprived  of  the  power  of 
j^,  and  that  a  large  and  indefinite  number, 

we  cannot  ascertain,  should  also  have  im- 
lents  presented  to  their  voting,  which  may 
and  doubtless  did,  prevent  a  very  consider- 
umber  of  them  from  votins;  at  all  r  It  seems 
that  such  a  matter  is  not  in  accordance  with 
inciple  of  this  Act.  Among  the  principles 
)  Act  is  one  that  there  should  be  districts 
2;ed  for  the  convenience  of  the  electors  at 
.  they  might  have  on  the  polling  day  suitable 
nery  for  giving  their  votes  to  the  candidates 
om  they  chose  at  the  last  moment  to  giv^ 
rotes,  and  when  as  the  Legislature  has  now 
Ua.  Cas.— Vol.  IX 


done  (although  not  by  this  Act),  the  time  for 
polling  has  been  reduced  to  one  day  instead  of  the 
lengthened  period  formerly  allowed,  with  frequently 
the  extreme  inconvenience  and  collateral  disad- 
vantages of  a  long  continued  election,  which  I 
need  not  go  into,  it  is  more  important  that  there 
should  be  means  taken  fairly  to  give  to  the  electors 
an  opportunity  of  voting  with  as  little  trouble  as 
possible.  When  elections  lasted  a  fortnight  many 
matters  could  be  remedied.  If  people  did  not 
vote  one  day  they  might  reasonably  vote  upon 
another ;  but  when  it  is  crowded  into  one  day,  no 
doubt  greatly  to  the  advantage  in  other  respects 
of  the  voting  community,  it  is  still  more  important 
that  there  should  be  proper  opportunities  for  the 
voters  to  record  their  votes  without  unnecessary 
trouble.  Can  I  say  that  it  is  in  accord- 
ance with  the  principles  of  this  Act  that  such 
a  vast  number  of  voters  should  in  some  cases 
be  absolutely  unable,  and  that  others  in  all  pro- 
bability, considering  their  business  avocations  and 
other  matters,  should  be  practically  rendered  un- 
able to  tender  their  votes  ?  It  therefore  rests  ap- 
parently upon  me  to  say,  and  I  therefore  say,  that 
this  election  was  not  conducted  in  accordance  with 
the  principles  laid  doivn  in  the  body  of  the  Act. 
The  Act  further  says  that  the  election  is  not  to  be 
declared  invalid  if  it  appears  to  the  tribunal  that 
the  non-compliance  or  mistake  did  not  affect  the 
result  of  the  election.  I  am  by  no  means  satisfied 
that  in  this  case  the  non-compliance  or  mistake 
did  not  affect  the  result ;  but  in  saying  that  I  am 
very  strongly  inclined  to  think  that  the  expression 
"  the  result  of  the  election,"  does  not  in  this  Act 
necessarily  mean  the  result  as  to  another  candi- 
date having  been  elected  at  the  poll.  The  result 
may  be  of  various  kinds.  The  result  of  the  elec- 
tion would  in  my  judgment  be  affected,  if,  instead 
of  a  majority  of  500,  there  was  a  majority  of  only  10 
or  even  of  100.  Upon  a  scrutiny  the  matter  might, 
be  very  different.  Other  causes  which  I  will  not 
surmise  might  produce  a  very  considerable  change 
of  relation  between  the  parties,  and  might  have  a 
very  important  effect  upon  the  ultimate,  if  not 
upon  the  then  present  representation  in  Parlia- 
ment, that  effect  depending  upon  the  magnitude  of 
the  majority.  It  will  be  observed  that  the  words 
here  are  not  "  if  such  non-compliance  or  mistake 
did  not  alter  the  result  of  the  election,"  but  '*  did 
not  affect  the  result  of  the  election."  Does  not  the 
word  "  affect "  mean  substantially  "  bear  upon  the 
result  ?  "  Fairly  and  substantially  viewed  by  the 
tribunal  having  cognizance  of  law  and  of  fact,  was 
it  fairly  and  reasonably  calculated  to  affect  that 
election  ?  In  my  judgment  it  was.  I  myself  can- 
not say,  nor  so  far  as  I  am  aware  can  any  human 
being  say  as  I  have  already,  in  fact,  remarked, 
whether  it  altered  or  would  have  altered  the 
result  of  the  election,  if,  instead  of  the 
number  who  were  polled  on  this  occasion, 
the  whole  41,000  haa  been  polled.  I  see  no 
reasonable  possibility  of  fairly  pronouncing  an 
opinion  upon  that  point ;  and  therefore  if  I  were 
required  to  construe  the  statute  in  that  way,  which 
I  do  not  feel  by  anv  means  obliged  to  do,  I  should 
say  that  it  really  demanded  an  impossibility,  that 
it  demanded  of  me  to  know  what  no  human  being 
could  really  know,  that  is  to  say,  to  know  what  would 
be  the  course  of  events  under  changed  conditions 
and  altered  circumstances.  It  seems  to  me  that  I  am 
here  giving  a  fair  rational  construction  to  the  Act^ 
the  leading  worda  b^in^,  "  11  \\»  «^^«a.x^  \»  "vJaa 
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tribunal  that  the  election  was  conducted  in  ac- 
cordance with  the  principles  laid  down  in  the  body 
of  the  Act  "  (as  I  am  of  opinion  that  it  was  not), 
and  secondly,  that  it  did  not  "  affect  the  result  of 
the  election.      I  cannot  say  that  I  am  at  all  satis- 
fied that  it  did  not  affect  the  result  of  the  election, 
and  in  one  sense  I  may  say  that  I  feel  a  strong 
opinion  that  it  did,  more  or  less  in  a  substantial 
degree  affect  the  election,  so  that  the  result  might 
have  been  changed  had  the  whole  of  the  electors 
been  able  to  vote.     I  may  add  that  not  only  does 
this  appear  to  me  to  consist  with  the  grammatical 
construction  of  the  statute,  not  only  does  it  appear 
to  avoid  the  manifest  absurdity  which  would  arise 
(using  the  word  "  absurdity  "  now  in  the  legal 
sense  of  the  term,  and  in  the  way  in  which  it  is 
generally  used  in  reference  to  statutes,  as  implying 
a  practical  impossibility  or  something  which  could 
not  be  rationally  managed)  not  omy  does  it  so 
affect  the  matter,  but  if  I  look  to  the  whole  para- 
graph and  to  the  sense  of  it  as  a  whole,  it  seems  to 
me  that  the  object  of  the  Legislature  in  this  pro- 
vision is  to  say  this:    An  election  is  not  to  be 
upset  for  an  informality  or  for  a  triviality.    It  is 
not  to  be  upset  because  the  clock  at  one  of  the 
polling  booths  was  five  minutes  too  late,  or  because 
some  of  the  voting  papers  were  not  delivered  in  a 
proper  manner,  or  were  not  marked  in  a  proper 
way.      The  objection  must  be  something   sub- 
stantial,   something   calculated    really   to    affect 
the  result  of  the  election.    I  think  that  is  a  way 
of  viewing  it  which  is  consistent  with  the  terms  of 
the  section.      So  far  as  it  appears  to  me  the 
rational  and  fair  meaning  of  the  section  is  to 
prevent  an  election  from  oecoming  void  by  tri- 
fiinpj  objections  on  the  ground  of  informality ;  but 
the  judge  is  to  look  to  the  substance  of  the  case 
and  to  see  whether  the  informality  is  of  such  a 
nature  as  to  be  fairly  calculated  in  a  rational  mind 
to  produce  a  substaiitial  effect  upon  the  election. 
That  being    my  construction    of   the  section,   I 
cannot  say  considering  the  very  large  number  of 
electors  who  have  been  disabled  from  voting  upon 
the  present  occasion,  that  under  those  circum- 
stances it  has  been  an  election  which  may  be  fairly 
taken  to  represent  the  voices  of  the  electors  of 
Hackney ;  and  therefore,  although  no  doubt  it  is 
a  matter  which  one  cannot  view  without  some 
regret,  that  innocent  parties  who  have  expended 
time,  trouble,  and  money  in  this  election  should 
have  been  put  to  all  this  inconvenience,  and  that 
the  election  should  now  turn  out  to  be  a  nullity, 
still  I  cannot  look  to  the  consequences.      I  am 
here  to  the  best  of  my  judgment  to  pronounce  the 
law,  and  in  my  judgment  the  law  fairly  applied 
both  at  common  law  and  according  to  this  statute 
is,  that   the  late    election   for   the    Borough  of 
Hackney  is   void.    I  should  wish  to  advert   to 
the    pomt   raised  by   Mr.   Patchett    as    to    the 
rules  contained    in   the   first  schedule    to   this 
Act.    My  impression  is  that  the  evidence  in  this 
case    certainly  does    fit   the   expression    in   the 
statute,  "  non-compliance  with  tne  rules  in  the 
first  schedule  to  the  Act."    At  the  same  time  I 
think  that  the  words  used  in  the  section,  "  non- 
compliance with  the  rules  "  or  "  any  mistiUse  " 
rather  mean  what  I  have  already  alluded  to,  that 
is  to  say,  something  in  the  nature  of  mere  infor- 
malities or  mere  non-compliance  with  the  rules. 
It  is  unnecessary  to  my  decision,  and  I  am  far 
from  saying  that  it  is  not    open  to  argument 
whether  the  entire  absence  of  accommodation  for 


voters  of  whole  districts  was  intended    by  the 
Legislature  when  they  used  the  expression  **  non- 
compliance with  the  rules.*'    I  think  that  the  mis- 
takes here  committed  do  fall  within  the  terms  of 
the  13th  section,  but  I  am  inclined  to  think  that 
the  object  of  the  13th  section  was  to  guard  against 
mere  informalities  or  irregularities  as  to  the  rales, 
and  not  to  apply  of  course  to  that  which  would 
amount  to  a  substantial  disfranchisement  of  whole 
districts  of  the  borough.    But  it  is  not  neoessaiy 
that  I  should  pronounce  an  opinion  as  to  whether 
that  is  included  or  not,  because,  as  I  have  said 
already,  I  am  of  opinion  that  whichever  way  it 
is,  whether  it  applies  to  non-compliance  with  the 
rules  or  not,  it  is  clear,  inmy  judgment,  that  if  it  is  to 
apply,  and  apply  exclusively  to  the  rules  contained  in 
the  first  schedule,  this  is  not  sucha  non-oompliance 
as  still  leaves  the  election  conducted  in  acGordance 
with  the  principles  of  the  Act,  or  leaves  it  in  such 
a  state  that  it  would  appear  to  me  that  its  result 
was  not  affected  by  the  non-complianoe.    There- 
fore quacunque  via  that  particular   argument  is 
not  necessary  to  the  judgment  which  I  am  now 
pronouncing.    For  my  own  part,  I  should  certainly 
have  preferred  (not  from  any  chance  of  there  being 
any  cnange  in  my  mind,  because  I  feel  quite  clear 
and  decided  upon  the  subject)  to  have  prepared  a 
more  elaborate  judgment ;  but  my  judicial  engage- 
ments are  such  that  that  must  have  been  post- 
poned for  a  considerable  time,  and  I  think,  there- 
fore, that  it  would  not  have  been  fair,  as  my  mind 
was  ouite  made  up,  to  have  kept  the  parties  waiting 
merely  in  order  that  I  should  pronounce  probably 
more  accurately  and  with  greater  care  Tiews  upon 
which    there    would   have    been    no    chance  ol 
my    mind    undergoing    any    change.       There- 
fore  upon  the    main  point,    I   pronounce   that 
the    election    for  the   Borough  of    Hackney  on 
the  4th  Feb.  was  null  and  void,  and  I  shall  report 
to  the  Speaker  of  the  House  of  Commons  to  that 
effect.    There  remains  now  only  one  other  point 
for  me  to  allude  to,  and  that  is  the  question  of  costs. 
I  should  have  had  no  difficulty  on  that  matter  in 
this  case  provided  that  there  had  been  only  the 
petitioner  and  the  sitting  members,  for  I  think 
that  both  petitioner  and  sitting  members  are  so 
perfectly  exempt  from  blame  in  the  matter,  that 
although  they  must  incur  expenses  with  reference 
to  this  petition,  which  it  may  be  their  lot  to  bear, 
still  of  all  cases  that  I  have  read  or  seen,  this  is 
certainly  a  case  in  which  neither  of  those  parties 
should  be  called  upon  to  pay  the  costs  of  the 
other.    But  then  a  third  question  intervenes,  and 
that  is,  by  whose  fault  has  this  been  occasioned? 
If  I  had  clearly  seen  my  way  to  a  jurisdiction  in 
this  matter,  I  might  have  pronounced  an  opinion 
upon  that  question,  but  having  since  the  adjoom- 
ment  considered  the  words  of  the  statute  I  am 
by  no  means  clear  that  I  have  such  a  jurisdiction 
as  would  bear  upon  that  particular  matter,  and 
moreover  I  am  by  no  means  sure  that  if  I  had 
such  a  jurisdiction,    and    exercised    that  juris* 
diction,    I   might   not    perhaps    wrong   one  or 
other   of  the   parties  by  injuring   any    remedj 
to  which   they  might   conceive   that   they  are 
entitled.    In  saying  this  I  must  not  be  taksD 
as   expressing  an    opinion  as   to  whether  thej 
have   a    remedy,     or    whether    they    ongfat  to 
have  one ;  but  upon  the  whole,  I  thmk,  it  is  the 
best  decision  that  I  can  come  to  with  regard  to 
costs  in  this  matter.   I  will  not  venture  to  express 
any  opinion  upon  the  relative  responaibHi^foi  the 
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retnminff  offioer,  or  upon  what  hiB  liability  is, 
becaaae  I  should  not  do  that  unless  I  were  going 
to  give  ft  judgment  upon  it.  It  seems  to  me 
better  to  leave  that  without  expressing  an  opinion, 
for  I  think  it  is  always  desirable  for  a  judge  to 
do  as  litUe  as  he  well  can  in  the  way  of  expressing 
extra-judicial  opinions.  The  parties  so  far  as  they 
baye  remedies,  will  have  their  respective  reme- 
die8,  and,  therefore,  I  think  that  the  best  thing 
I  can  do  in  this  matter,  is  to  make  no  order  as 
tooo8ts«  

Friday,  April  24, 1874. 

.    THE  BOROUGH  OF  WINDSOR. 

Hebbeet  and  another  V,  Gardiner. 

Agency — Acting  on  committee — Eoidence — Oharit' 
able  gift$  hy  intending  candidate — Nursing  the 
constituency — Inferences  as  to  effect  upon  election 
— Eviction  of  tenants  by  landlord  Jor   having 
voted  againsi  him — Effect  upon  subsequent  elec- 
Hon — Undue  influence. 
To  constitute  an  agent  whose  acts  to  ill  affect  the 
eandidaie,  it  is  not  sufficient  that  the  alleged  agent 
was  on  the  comflnittee  of  the  candidate ;  and  where 
he  doee  ads  inconeistent  with  the  intentions  and 
determination  expressed  by  the  candidate  in  com* 
fnunicaiions  with  the  electors,  the  inference  is  that 
ike  acts  were  not  authorised  hy  the  candidate,  and 
he  therefore  is  not  responsible  for  them. 
A  car^idaie  is  not  bound  to  refrain  from  doing  a 
particular  thing  from  a  legitimcde  motive  because 
he  may  be  also  actuated  hy  a  motive  which,  if  it 
stood  alone,  would  be  illegitimale. 
Where,  therefore,  a  candidate,  on  the  occasion  of  a 
fli  od  which  affected  a  number  of  poor  cottagers, 
gave   coals  and   food  to  voters  and  non-voters 
among   them,  although   he   declined  to  say  at 
the    hearing    of  a   petition   against  him,    that 
when  he  made  the  gifts  he  had  not  in  view  the 
election  for  the  borough  : 
Held,  that  such  pra^ices  were  not  corrupt 
A  candidate  evicted  tenants  for  having  voted  against 

him  at  one  election : 
Held,  not  to  amount  to  undus  influence  so  as  to 

affect  a  subsequent  election. 
8ecus,  if  a  threat  to  evict  made  at  one  election  were 
alive,  so  as  to  be  likely  to  operate  at  the  time  of  a 
subsequent  election. 
If  it  can  be  shown  thai  a  voter  voted  under  tli/c  influ- 
ence of  a  threat,  it  meters  not  wlven  such  threat 
wasmade. 
This  was  a  petition  against  the  return  of  Mr. 
Gardiner,  member   for  Windsor,  the   allegations 
being  bribery,  treating,  and  undue  influence,  tried 
before  Bramwell,  B.,  at  Windsor. 

The  facts,  as  well  as  the  arguments  based  upon 
Uiem,  are  sufficiently  referred  to  in  the  judgment 
given  below. 

Murphy,  Q.C.,  B.  J.  Biron,  and  Nash  were 
oonnsd  in  support  of  the  petition ;  and 

Qiffardt  Q*G.,  and  Julian  Bobins  for  the  re- 
spondent. 

Bbamwell,  B. — ^I  am  much  obliged  to  Mr. 
Murphy  and  Mr.  Giffard,  and  the  learned  juniors 
on  both  sides,  for  the  way  in  which  you  have 
aMiated  me,  and  the  way  in  which  this  case  has 
been  condaoted,  which,  to  my  mind,  has  been 
eminently  satisfactory.  A  good  many  charges 
hmvB  been  made,  and  I  do  not  say  that  they  were 
imdiily  made.  Some  of  them  were  abandoned  at 
m  oomparatiTely  early  part  of  the  case,  others 


have  been  abandoned  since,  but  there  still  remain 
several  to  deal  with,  and  I  think  the  first  which  I  will 
address  myself  to  is  the  last  to  which  Mr. 
Murphy  has  called  attention.  But  before  doing 
so  I  think  it  right  to  say,  as  regards  this  particular 
election  (I  say  nothing  at  present  about  the  years 
1868  and  1869,  as  to  which  I  shall  have  a  good 
deal  to  say  before  I  have  finished),  which  took 
place  after  the  dissolution  of  Parliament,  both 
oefore  the  election  day,  and,  as  far  as  I  can  see, 
since,  as  far  as  any  evidence  goes,  I  think  it  right 
to  observe,  not  by  way  of  praising  the  respondent 
in  this  case,  but  by  way  of  showm^  the  manner 
of  understanding  the  evidence  which  has  been 
given,  that,  as  Mr.  Giflard  said,  the  election  seems 
to  have  been  conducted  with  perfect  legality. 
There  really  is  no  reason  to  suppose  that  there 
was  bribery  which  has  not  been  traced  or  dis- 
covered ;  there  was  no  charge  of  riot,  or  intimida- 
tion of  that  character,  and  no  great  number  of 
houses  kept  open  and  drink  distributed.  I  think 
it  right  to  say  that,  in  what  on^  may  call  the 
immediate  neighbourhood  of  the  time  when  the 
election  took  place,  there  seems  to  have  been 
nothing  that  anybody  would  have  a  right  to  com- 
plain of  as  having  been  done  on  the  part  of  the 
respondent  to  unduly  affect  the  votes  of  those  who 
were  to  elect  a  member  to  represent  this  borough 
in  Parliament.  I  think  it  is  important  to  bear 
that  in  mind  when  one  comes  to  consider  what 
Mr.  Murphy  says  on  matters  which  ought  to  be 
decided  in  his  favour,  though  Mr.  Giffard  says 
otherwise,  and  which,  therefore,  may  be  said  to 
be  doubtful.  First  of  all  as  to  Inniper*s  case ; 
there  is  no  doubt  that  an  offer  was  made,  and  I 
will  assume  it  was  an  offer  which,  if  made  by  the 
respondent  or  his  agent,  would  have  unseated 
him.  The  question  is  whether  this  man  who 
made  it,  Pantling,  was  shown  to  be  an  agent  in 
this  matter.  I  cannot  help  agreeing  with  Mr. 
Giffard,  and  I  had  made  the  identical  remark  to 
myself  before  I  heard  him  make  it,  that  if  one 
was  to  hold  this  man  to  be  an  agent  it  would 
make  the  law  of  agency,  as  applicable  to  candi- 
dates, positively  hateful  and  ludicrous.  Because 
what  ooes  one  see?  Two  letters  are  produced; 
respectable  witnesses  are  called  (and  I  cannot  dis- 
trust the  bona  fides  of  their  evidence),  who  say 
they  got  these  letters.  They  are  written  by  the 
respondent  himself,  and  in  them  he  expressly 
says,  I  cannot  offer  anything  to  you,  and  I  cannot 
pay  you  your  travelling  expenses,  because  it  is 
contrary  to  law.  And  tnen,  m  spite  of  that  which 
we  know  took  place  in  two  cases,  and  which  no 
doubt  took  place  in  other  cases,  for  the  letters 
seem  to  be  copies  of  each  other  or  taken  from  one 
source,  we  are  invited  to  believe  that  in  some  way 
or  another,  a  man  who  has  given  no  description 
of  himself,  except  that  he  was  on  a  committee, 
was  an  agent.  Who  put  him  there,  or  how  he 
ffot  there ;  what  he  dia ;  what  were  his  duties,  is 
left  in  doubt.  He  says  he  understood  that  his 
duties  were  to  do  the  best  he  could  for  the  re- 
spondent, and  I  am  called  upon  to  say  that  that 
man  was  an  agent,  so  that  nis  act  m  writing 
these  letters  should  unseat  the  member.  It 
appears  to  me  to  be  really  impossible  to  hold 
that  he  was  an  agent ;  I  think,  according  to  the 
authorities,  and  according  to  the  good  sense  of 
the  matter,  he  was  not  an  agent.  He  has  given  us 
his  own  account  of  how  he  came  to  write  this 
letter  to  Inniper,  he  having  told  him  wher«  b.^  bad^ 


172 


MAGISTRATES'  CASES. 


Windsor  Election  Petition. 


gone  to,  and  having  told  him  to  write  upon  the 
occasion  of  their  being  an  election.  I  really  do 
think  I  cannot  used  any  other  word  bat  the  one 
Mr.  Giffard  used,  that  to  hold  that  Pantling  was 
an  agent  in  this  matter,  so  as  to  unseat  the  respon- 
dent, would  be  outrageous.  Therefore,  so  far,  I 
decide  this  point  in  favour  of  the  respondent. 
Then  I  think  the  next  cases  I  had  better  deal  with 
are  the  gifts  of  coals,  beef,  and  tea.  Now  the  re- 
spondent was  asked,  and  wisely  hesitated  to  answer, 
what  there  can  be  no  doubt  about  in  the  world ; 
he  was  asked  whether,  when  he  made  those  gifts, 
he  had  in  view  the  election  for  the  borough  of 
Windsor.  Why,  it  is  certain  that  it  must  have 
been  present  to  his  mind :  a  man  cannot  suppose 
that  a  thing  of  this  sort  is  a  matter  of  indifference, 
that  it  operates  in  no  way  at  all;  he  cannot 
suppose  that  it  operates  unfavourably  to  him; 
therefore  he  must  suppose  that  in  some  way  or 
other  it  will,  to  a  certain  extent,  operate  favour- 
ably. But  there  is  no  harm  in  it  if  a  man  has  a 
legitimate  molive  for  doing  a  thing,  although,  in 
addition  to  that,  he  has  a  motive  which,  if  it  stood 
alone,  would  be  an  illegitimate  one ;  he  is  not  to 
refrain  from  doing  that  which  he  might  legiti- 
mately have  done,  on  account  of  the  existence  of 
this  motive,  which,  by  itself,  would  have  been  an 
illegitimate  motive.  If  the  respondent  had  not 
been  an  intending  candidate  for  W  indsor,  and  yet 
would  have  done  as  he  has  done  in  respect  of  these 
orders  and  gifts,  notwithstanding  that  he  did  not 
represent  Windsor,  the  fact  that  he  did  intend 
to  represent  Windsor,  and  thought  ^ood  would  be 
done  to  him,  and  that  he  would  gam  great  popu- 
larity by  this,  does  not  make  that  corrupt,  which 
otherwise  would  not  be  corrupt  at  all.  Then  Mr. 
Murphy  says  you  cannot  draw  any  such 
favourable  conclusion  as  that  with  regard  to  him, 
because  he  is  not  a  man  whose  conduct  towards 
his  tenantry  has  shown  him  to  be  a  person 
actuated  by  legitimate  motives,  that  he  did  it 
in  an  illegitimate  sense  to  influence  his  election.  I 
shall  have  something  to  say  about  his  conduct 
presently,  which  certainly  will  not  be  of  as  favour- 
able character  as  those  who  represent  him,  or 
himself,  might  desire.  But  there  are  a  great 
many  considerations  that  induce  me  to  think  I 
ought  not  to  draw  the  conclusion  Mr.  Murphy 
invites  me  to  draw.  In  the  first  place  it 
must  be  borne  in  mind,  that  when  these  gifts 
began,  he  had  pretty  well  culled  his  tenantry; 
he  had  got  a  set  of  tenants  who  were  such  as  he 
desired  to  have,  as  regards  their  political  opinion ;  ' 
therefore  it  might  be  very  well  for  two  things ; 
tirst,  that  he  was  under  no  necessity  for  influencing 
them,  because  they  were  safe  already ;  and  in  the 
next  place,  that  they  being  of  the  same  opinion 
as  himself,  he  might  have  had  a  more  friendly 
feeling  towards  them  than  if  they  had  been  of  a 
mixed  character.  I  do  not  see,  therefore,  ad- 
mitting that  he  dealt  harshly  with  his  tenants,  or 
with  some  of  them  whom  he  turned  out  because 
of  their  politics,  that  one  is  driven  to  conclude, 
more  especially  when  you  remember  the  different 
explanations  that  were  given,  that  those  orders 
and  gifts  were  given  corruptly.  Just  see  what 
the  amount  of  them  is.  I  am  a  little  surprised 
that  tenants  paying  such  rents  as  these  can  conde- 
scend to  accept  so  small  a  present ;  but  it  seems 
to  make  a  week  and  a  half's  rent  on  an  average 
for  each  cottage.  It  is  3  per  cent,  on  his  net  in- 
9oiDe  from  them,  and  hia  net  income  is  3000/.  a 


year ;  it  is  about  lOOL,  a  little  more  than  3  per 
cent.    That  is  a  very  small  matter,  and  is  a  very 
small  amount  of   the  rent,  not  nearly  equal  in 
value  to  letting  it  stand  over  twenty  weoKS  at  a 
time,  as  he  has  done  in  many  cases ;  and  when  we 
bear  in   mind  the  way  in  which  these  things 
originated,  which  is  sworn  to,  and  not  contradictra, 
and  confirmed  by  the  respondent,  and  the  witnesses 
of  the  petitioners  themselves,  I  think  it  would  be 
very  hard  to  draw  the  unfavourable  conclosion 
which  Mr.   Murphy   invites  me  to  draw.      The 
way  in  which  these  three  matters,  to  which  I  am 
calling  attention,   arose   is  this:    the  coal  gtfts 
arose,  at  first,  out  of  a  flood  which  affected  certain 
cottages,  and  one  ought  to  observe  that  they  were 
made   equally   to  non-voters,  to  persons    whose 
politics  are  not  known,  to  widows  and  women  who 
never  can  vote  at  all.    It  is  positively  proved  that 
the  origin  of  these  coal  gifts  was  from  the  circom- 
stance  I  mentioned,  namely,  that  a  flood  took 
place ;  and  it  was  suggested  that  it  would  be  an 
act  ot  charity,  together  with   advantage  to  the 
property,  that  the  respondent  should  give  a  small 
amount  of  coals  to  his  tenants.    I  rather  think 
that  at  the  time  when  the  gifts  were  originally 
given  they  were  trifling  in  value ;  not  on^  was 
ooal  a  great  deal  cheaper  than  it  is  now,  but  the 
number  of  cottagers  to  whom  he  sent  it  was  mudi 
smaller.    In  the  first  instance,  I  suppose  it  would 
have   been  a  trifling  amount.    I    should  think, 
perhaps,  not  more  than  202.  in  value  a  year.    The 
thing  having  had  its  origin  in  that  way,  all  his 
tenants  did  that  which  I  quite  agree  with  Mr. 
Giffard,  one  might  to   a   certainty  expect   they 
would  do ;  they  said,  **  Oh,  you  gave  your  other 
tenants  a  present,  treat  us  in  the  same  way."    It 
would   be  in   vain  to   reason  with  them.     His 
argument  would  have  been  "  Your  case  is  different 
to  theirs.    They  have  been  flooded,  and  you  have 
not  been  flooded."    You  cannot  get  people  in  thdr 
class  of  life  to  be  reasonable,  and  take  reasonable 
views  of  things  where  a  few  shillings  will  be  put 
in  their  pockets  where  unusual  views  are  adopted; 
and  they  cannot  see  why  a  rich  man  shoola  not 
put  his  hands  into  his  pockets  if  there  is  a  pretence 
for  doing  it.    I  think,  therefore,  that  he  would,  iu 
all  probability,  if  he  had  not  given  the  same  gifts 
to  the  tenants  whose  houses  had  not  been  flooded 
as  he  did  to  the  others,  have  had,  what  is  commonly 
called,  a  hornet's  nest  about  his  ears.     It  is  per* 
fectly  intelligible,  therefore.    He  had  a  discussion 
with  people  whose  minds  and  habits  of  thought 
were  unreasoning,  aud  he  thought  it  waabetterthit 
he  should  give  these  coals  in  the  way  he  did.    At  all 
events,  I  cannot  afiirmati  vely  find  that  it  was  corrupt 
[His    Lordship  then  dealt  at  length  with  other 
cases  of  alleged  bribery  and  treating,  which  he 
found  to  have  failed,  and  proceeded :]   Now  we 
come  to  the  last  head  of  complaint  that  I  have  to 
deal  with,  and  that  is  the  allegation  that  the  re- 
spondent's   tenants    were   evicted    by    him    for 
having  voted  against  him.    I  do  not  think  that  is 
enough  as  to  a  future  election,  I  may  say,  althoorii 
he  evicted  them  for  having  voted  against  him.    It 
mi^ht  subject  him  to  the  penalty  under  the  cUuus 
which  says,  "  On  account  of  such  person  having 
voted  or  refrained  from  voting."     let  I  do  not 
think  that  undue  influence  in  consequence  of  what 
had  been  done,  would  be  undue  influenoe.    *'  If  any 
candidate  at  any  election  shall  be  declared  by  any 
election  committee  guilty  by  himself  or  his  agents 
of  bribery,  treating  or  undue  influence,  sadh  oa&di* 
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sball  be  incapable  of  being  elected  or  of 
ig  in  Parliament  daring  the  Parliament  then 
istenoe."  I  think  it  is  wholly  impossible  to 
f  that  that  which  has  been  done,  and  is  gone, 
iToid  his  seat  at  a  future  election.  Supposing 
id  been  returned  in  1868,  and  had  turnea  these 
le  out,  and  a  petition  had  been  presented 
ist  him,  it  is  possible  that  he  might  have  been 
)d  out  himself;  but  in  respect  of  the  voters 
a  he  had  turned  out,  and  as  to  whom  he  had 
icted  himself  to  the  penalty,  I  do  not  think  it  ex- 
I  to  avoid  his  seat  at  a  future  election,  because 
onot  be  said  it  was  undue  influence  at  thai 
e  election.  But  there  still  remains  this  ques- 
which  Mr.  Murphy  has  put  forward;  and 
ugh  Mr.  Giffard  has  said,  and  very  in- 
»u8ly  argued,  that  if  such  a  thing  as  that  were 
bained,  there  is  no  knowing  were  it  would 
the  only  answer  I  can  make  is,  that  when  the 
arrives — although  one  cannot  say  where  the 
8  to  be  drawn — we  can  say  whether  the  case 
>on  one  side  of  it  or  the  other.  As  to  this 
liurphy  contended,  and  contended  correctly 
int  of  law,  that  if  a  person  is  threatened  with 
\  turned  out  unless  he  will  vote  in  a  certain 
at  a  future  election,  it  matters  not  when  the 
t  was  made  or  how  long  afterwards  the  elec- 
;ook  place.  If  the  threat  was  then  in  opera- 
[  think  he  would  lose  his  seat ;  and  therefore, 
nk  that  if  it  could  be  shown  that  any  voter 
ander  the  influence  of  a  threat,  that  if  he 
ot  vote  for  the  respondent  at  his  election  of 

although  that  threat  had  been  made,  ten- 
,  or  given  in  the  year  1869,  the  respondent 
1  be  subject  to  be  unseated.  Now  let  us  see 
the  facts  are.  That  he  turned  these  men  out 
ife  they  had  voted  against  him,  I  have  no 

doubt  than  that  I  am  sitting  here.  Their 
came  one  after  another,  a  great  many  of  them 

most  respectable  persons ;  and  I  declare  as 
^ve  their  evidence,  representing  the  way  in 
i  they  had  been  treated  for  havmg  exercised 

undoubted  privilege,  for  having  voted  as 
lid,  it  excited  one's  indignation.  I  have  not 
ast  doubt  that  those  men  were  turned  out 
Be  they  had  done  what  they  had  a  perfect 
to  do,  and  had  done  what  they  would  have 
wrong;  in  not  doing,  not  only  the  men  who 
called  before  us,  but  all  the  twenty.  It  is 
;h  that  he  turned  them  out.  That  he 
;ht  it  was  desirable  to  get  rid  of  them 
se  they  had  an  honest  opinion  of  their 
and  acted  upon  it,  I  have  not  a  doubt, 
hing  tells  its  own  tale.  The  respondent  got 
fhe  box  and  endeavoured  to  represent  that 
raa  not  the  reason  for  doing  it.  I  must  say 
t  would  have  been  much  more  creditable  if  he 
lid,  "  I  think  I  was  wrongin  what  I  did,  but 
I  you  the  truth  now."  He  tells  a  shuffling 
about  his  not  recollecting  a  great  deal ;  that 
Ason  for  tnmins  them  out  was  because  they 
d  him  and  misbehaved  themselves  towards 

Not  a  question  about  that  was  put  to  the 
when  they  were  in  the  box ;  there  is  not  a 
about  it  in  the  letters.  There  is  a  story 
one  man,  Rolfe,  misconducting  himself,  but 

particle  of  evidence  that  these  men  had 
haved  themselves  towards  him  till  he  gets 
16  box  to  excuse  himself.  I  do  not  believe  a 
of  it.  He  has  endeavoured  to  justify  what 
I  done  by  calling  all  the  Liberals  Eadicals, 

he  supposes  to  be  rougher  kind  of  liberals, 


and  then  treats  them  as  if  they  were  rough  per- 
sons, and  had  a  right  to  be  so  treated.    There  is  no 
doubt  that  they  were  turned  out  because  they  were 
decent  men,  and  obeyed  the  dictates  of  their  con- 
sciences, and  voted  accordingly.    I  find  that  fact 
against  the  respondent,  and  if  it  were  enough  to 
unseat  him  I  would  do  so  gladly,  but  I  do  not 
think  it  is.    It  is  not  the  way  in  which  they  were 
treated  that  aflects  the  case,  but  it  is  the  question 
whether  that  treatment  operated  on  the  mind  of 
others.    An  attempt  has  oeen  made  to  show  that 
the  others  did  not  know  of  it ;  that  he  endeavoured 
to  keep  it  secret ;  that  he  did  not  intend  the  others 
should  be  influenced  by  it.    I  do  not  agree  with 
the  argument  at  all;  it  is  impossible  that  they 
could  not  know  of  it.    Why  haa  twenty  men  been 
turned  out  ?     Why  had  these  men  gone  ?    Why 
had  these  men,  who  were  not  in  arrear,  or  who 
were  only  in  arrear  four  or  five  weeks,  all  been 
turned  out  ?    I  should  have  thought  the  Conserva* 
tives  would  have  desired  to  keep  them    out  of 
sight  when  the  Conservative  voters,  who  appeared 
to  have  got  into  twenty  weeks'  arrear,  are  kept  in 
their  place.    What  conclusion  can  anyone  arrive 
at  from  that  P     What  conclusion  could  Brown 
draw  P    What  conclusion  could  anyone  who  spoke 
with  Brown  about  the  way  in  which  Brown  had 
been  dealt  with  draw,  except  that  these  men  were 
turned  out  on  account  of  the  way  in  which  they 
had  voted  ?    And  what  conclusion  do  they  draw  ? 
Practically,  a  threat  was  held  out  that  if  the  new 
tenants  on    a    future    occasion    exercised    their 
franchise,  or,  as  they  had  a  right  to  do,  acted 
against  Mr.   Gardner,  they  would  be  turned  out 
also.    In  my  opinion  it  was  a  threat,  and  could  I 
but  have  found,  not  that  I  wish  to  find  it,  because 
there  is  one  thing  which  I  am  going  to  say  pre- 
sently, which  makes  me  hope  he  has  thought  better 
of  it — but  could  I  have  found  that  that  threat  had 
been  in  operation  at  the  time  of  this  election,  I 
should  have  said  that  it  was  a  threat  to  influenco 
the  voters  at  this  election,  and  that  it  was  a  corrupt 
practice.    But  the  idea  occurred  to  me,  which  Mr. 
Giflard  has  put  so  plainly,  and  which  Mr.  Murphy 
has  dealt  with  as  it  is  well  susceptible  of  being  dealt 
with,  but  which  scarcely  admits  of  an  answer,  and 
I  t/hink  the  argument  is  a  correct  one.    As  I  have 
endeavoured  to  explain*  I  do  not  think  these  con- 
siderations will  be  intelligible  to  any  but  lawyers. 
To  my  mind  a  threat  must  be  an  operative  threat 
at  the  time  of  the  election.    I  think  if  it  were  a 
bribe  it  must  be  an  operative  bribe  at  the  time  of 
the  election.      An  offence  might  be  committed, 
although  the  bribe  were  not  operative  at  that  time. 
Supposing  it  were  known  that  there  would  be  a 
dissolution  of  Parliament,  and  he  threatened  that 
if  they  did  not  vote  for  him  he  would  turn  them 
away,  it  would  be  a  threat  at  the  time  of  the  elec- 
tion.   That  is  an  extreme  case,  to  show  that  the 
threat  need  not  be  made  at  the  very  time  the  elec- 
tion is  going  on.    On  the  other  hand,  one  may  put 
a  case  to  show  that  it  must  be  a  threat  or  a  bribe 
continuing  in  operation.    Supposing,  for  instance, 
a  man  were  bribed  to  vote  at  the  election,  and 
he  died  five  years  after,    and  an  election  took 
place,  it  is  imaginable  that  the  election  would  be 
avoided  on  account  of  bribery  at  the  election  ?    It 
cannot  be.      Supposing,  next,  that  a  man  was 
bribed  to  vote  at  an  election,  and  both  the  briber 
and  the  voter  repented,  and  the  voter  returned  the 
money,  would  that  be  bribery  at  the  election  P    I 
think  not.    Unless  you  ckbl  «\xq^  \Ja»X»  ^^\st^«5Kc^ 
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or  threat  is  one,  the  force  of  which  is  in  existence, 
continuing  till  the  time  of  the  election,  although 
the  bribe  or  threat  when  given,  or  made,  may  have 
subjected  the  parties  to  penalties,  is  not  a  bribe  or 
threat  to  avoia  the  election.    Assuming,  as  I  do, 
that  these  tenants  were  threatened  at  the  time  of 
the  evictions ;  assuming  some  of  them  continued 
to  be  voters  at  the  time  of  this  last  election,  I 
think  the  effect  of  the  Ballot  Act,  combined  with 
the  non-enforcement  of  the  promise  (if  I  may  use 
s  a  oh  an  expression)  by  the  respondent,  has  the 
effect  of  preventing  the  threat  being  one  operative 
at  the  time  of  this  last  election.    I  think  so,  be- 
cause the  effect  of  the  Ballot  Act  is  that  a  man  can 
vote  with  safety;  he  can  vote  according  to  his 
conscience  with  safety,  and  the  threat  can  have  no 
operation  upon  him,  unless  you  suppose  he  is 
going  to  be  asked  afterwards  how  he  voted,  which 
is  an  offence — a  misdemeanor.     But  if  it  had  been 
intended  that  the  threat    should    be  continued 
operative,  what  would  have  been  the  way  in  which 
it  could  have  been  done  ?     Suppose  a  plain  case, 
which  is  not  very  likely,  because  it  would  be  so 
far  fatal  to  it.    If  the  respondent  had  gone  to  the 
tenants  and  said,  "  Do  you  remember  those  voting 
against    me    the  last    time  were  turned  out?  ' 
"  Yes,  I  do,  very  well."    **  Unless  you  promise  me 
you  will  vote  for  me  you  will  be  turned  out."    I 
think  that  would  be  a  threat,  and  a  continuance  of 
the  old  threat,  not  that  I  think  it  would  be  within 
the  wording  of  the  Act  of  Parliament ;  but  I  think 
if  any  equivalent  conduct  had  taken  place,  I  think 
if  he  had  not  exacted  a  promise  that  he  should 
vote  for  him,  but  had  said,  "I  want  you  to  promise 
me,"  any  man  would  say,  "  I  know  what  it  means, 
out  I  go  if  I  don*t  vote  for  you."    That  would  be 
a  continuance  of  the  old  threat,  because  although 
he  might  have  gone  and  broken  his  word,  yet  a  man 
having  promised  would  have  felt  himself  bound  to 
vote,  and  then  would  have  voted  under  the  influence 
of  such  a  threat  as  this.    I  do  not  know  whether 
that  is  too  recondite  a  consideration ;    if  ever  a 
case  should  arise,  possibly  it  may  be  that  those 
who*  decide  it  may  take  a  different  view  from  the 
one  I  suggest.   But  what  I  have  to  say  is,  whether 
a  corrupt  practice  has  been  made  out  at  this  elec- 
tion, and  although  I  may  be  wrong,  and,  indeed, 
I  am  not  advancing  the  opinion,  but  although  it 
may  not  be  right  to  say,  this  would  have  been  a 
continuance  of  the  threat,  and  consequently  a  cor- 
rupt practice  in  the  way  I  suggest,  I  think  I  am 
compelled  to  say  that  there  is  no  evidence,  and 
that  a  case  is  not  made  out  of  a  corrupt  practice 
by  an  undue  influence  at  this  last  election.    Al- 
though I  have  come  to  this  conclusion,  it  must  not 
be  supposed  for  a  moment  that  I  hold  the  respon- 
dent blameless  in  this  matter.    I  never  wish  to  go 
out  of  my  way.    I  have  been  too  long  upon  the 
Bench  to  take  any  pleasure  in  scolding  people.    I 
know  by  so  doing  a  judge  for  certain  makes  an 
enemy,  and  no  one  in  particular  thanks  him  for  it. 
But  with  reference  to  the  decision  I  have  to  come 
to  upon  this  part  of  the  case,  I  think  it  right  to  say 
that   the  conduct  of  the  respondent  ought  to  be 
severely  condemned.    Turning  out  those  men  in 
the  way  he  has,  he  has  acted  as  no  just  man  and  no 
gentleman  would  have  behaved.    I  cannot  under- 
stand how   a    man,  who   let   his  tenants  in   on 
the  implied  terms,  that  if  they  conducted  them- 
selves well  and  paid  their  rent,  they  would  be  con- 
tinued in  their  possession,  can  enforce  a  further 
term  upon  them,  aajing,  **  Yon  most  do  this,  that, 


and  the  other,  to  oblige  me."    But  when  in  addi* 
tion  to  that,  he  says,  '*  Disregard  the  dictates  of 
your  own  conscience,  give  up  the  rif^hts  yoa  have 
as  Englishmen  to  express  your  own  opinion  and 
vote,  not  according  to  yOur    own  opinion,  bot 
mine,"  I  think  it  most  disgraceful  and  most  mis- 
chievous, and  I  am  surprised  how  anybody  who 
tries  to  get  into  Parliament,  can  get  in  by  such 
means.    I  find  no  fault  with  a  man  wislung  to 
become  a  person  of  influence  in  a  boron^h  by 
acquiring  property  when  he  may  fairly  do  it ;  he 
may  say,  "  If  I  become  the  owner  of  such  a  quan- 
tity of  property,  and  come  in  contact  with  a  greaA 
number  of  people,  who  find  I  behave  myself  in  my 
dealings  with  them,  they  will  think  I  am  a  proper 
person  to  be  returned  to  Parliament."     I  thmk 
that  is  a  legitimate  mode  of  influence ;  and  I  will 
go  further:    if  there    is  a  choice  between   two 
tenants,  and  one  agrees  with  him  in  politics  and 
the  other  does  not,  I  think  he  can  take  the  tenant 
who  agrees  with  him  ;  I  do  not  think  it  wrong, 
and  if  I  did,  I  would  not  say  so,  because  it  is 
calling  upon  a  man  to  be  better  than  human  nature 
will  let  him  be.    But  that  a  man  should  not  only 
do  that,  but  that  he  should  endeavour  to  coerce 
their  opinions,    and  make  them  give    np  their 
rights,  contrary  to  their  inclinations,  I  will  not 
repeat  what  I  said,  but  I  think  it  deserves  the 
epithets  I  applied  to  it.    It  is  most  mischievous,  it 
causes  dissatisfaction  with  the  institutions  of  pro- 
perty, and  many  people  are  prone  to  find  nolt 
with  it   already.    I    cannot  understand    bow  a 
candidate  can  have  recourse  to  it,  as  it  makes  him 
not  a  representative  of  the  people,  which  evny 
member  ought  to  be.    I  should  not  have  said  this, 
although  I  should  have  deemed  it  my  duty  to 
express  my  disapprobation  of  this,  as  every  right- 
minded  man  should,  if  he  has  occasion  to  spew  of 
it.    I  should  not  have  said  anything  about  it,  if 
it  had  not  a  most  important  bearing  upon  the  onW 
remaining  matter  that  I  now  have  to  dispose  o^ 
and  that  is  the  costs.    I  certainly  think  the  respon- 
dent has  brought  upon  himself  this  inquiry ;  and, 
therefore,  although  I  feel  bound  to  dedaj^  he  is 
duly  elected,  I  shall  leave  him  to  pay  his  own  oosit 
in  this  inquiry. 

Attorneys  for  the  petitioner,  BarvUlf  JkurmHh 
and  Last,  Windsor. 

Attorney  for  the    respondent,  0.  T.  FhSHpft 
Windsor. 


Beported  by  JoHir  Bobs,  Eiq.,  Barrist«r-ai-lAw. 


Feb.  4  and  May  13, 1874. 
appeal  fbom  the  c0t7bt  of  commoir  pleas. 
Winch  v.  The  Conseevatobs  op  the  Bivs&Tha)BS> 

Negligence — Towing  path — Taking  toU — InaiMfl 

to  repair. 

The  defendants  were  incorporated  under  prv€<U» 
Acts  of  Parliament^  for  the  purpose  of  fnami' 
taining,  and  protecHna  the  namgaiion  of  Ai 
Biver  Thames,  They  had  povoer  to  acqwrStfiff 
the  public  use,  the  towing  paths  cdong  ik6  rivtr, 
and  cdso  to  maintain  and  repair  the  same,  I* 
exercise  of  their  pojjoers,  they  had  proimiee|  a 
towing  vath  for  the  use  of  the  puhUct  they  kvriki 
the  puhlic  to  use  it,  and  took  (oZZ,  ae  they  wsrt 
authorised  to  do  by  their  Acts,  for  Ute  u$e  w  U: 

Held  {affirming  the  judgment  of  (he  eourt  odem)i 
^ai  the  defendants  were  bound  io  take  rwimmM 
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care  ihcU  the  towing  'path  was  in  a  reasonahly  fit 
condition  to  he  used  as  a  towing  path,  and  that 
an  action  lay  against  them  for  neglecting  this 
duty,  whereby  the  horses  of  the  plaintiff,  who  was 
lawfuWy  using  the  towing  path  with  his  Iwrses, 
and  had  paid  them  toll  in  respect  thereof,  fell 
into  the  river  and  were  drowned. 
Cleashy,  B.,  dissentients. 

Appeal  from  a  decision  of  the  Court  of  Common 
Pleas. 

The  facts  safficiently  appear  from  the  head-note, 
and  will  be  fonnd  stated  in  the  report  of  the  case 
t)elow :  (ante,  vol.  7,  582.) 

Prentice,  Q.C.  (with  him  Joyce)  for  the  defen- 
dants.— First,  assuming  the  place   at  which  the 
mocident  happened  to  form  part  of  the  towing  path, 
still  there  was  no  duty  on  the  defendants  to  keep 
that  part  repaired.     There  are,  no  doubt,  many 
cases,  as  for  instance  when  a  statute  empowers  the 
making  of  docks  and  receipt  of  tolls,  by  trustees, 
where  it  may  be  fairly  inferred  that  they  are  bound 
to  use  reasonable  care  to  keep  the  docks  in  a  proper 
state  of  repair.     But  those  are  all  cases  of  artifi- 
cial works,  such  as  a  canal,  docks,  or  a  bridge ; 
here,  however,  is  a  public  navigable  river,  and 
the  only  duty  imposed  by  the  statutes  on  the 
defendants  is  to  exercise   a  discretion  in  doing 
what    they    think   fit    to    improve    the    naviga- 
tion of  the  river.    [B&amwell,  B. — They  might 
say,  we  will   have   no  towing   path    at  all,  for 
it  does  not  pay.j    Precisely ;  there  is  no  absolute 
daty  to  keep  up  the  towing  path.     (He  then  went 
throDgh  the  acts  in  question,  the  material  parts 
of  which  will  be  found  in  the  judgment  below  of 
Bovil]»  C.J.)    These  commissioners  have  certain 
discretionary  powers  given  to  them  for  the  benefit 
of  the  public.    They  may  improve  the  navigation, 
but  have  not  to  repair  the  towing  path.    In  con- 
ferring those  powers  it  wa<t  never  supposed  that 
the  defendants  would  make  the  navigation  perfect, 
or  contemplated  that  they  would  be  bound  to  re- 
move anything  dangerous  that  might  be  in  the 
river.     [B&amwell,  B. — But  they  take  tolls.]    In 
Rex  T.  The  Inhabitants  of  Netherihong  (2  B.  &  Aid. 
179),  where  a  local  Turnpike  Act,  after  empowering 
the  trustees  under  it  to  take  tolls,  directed  that  the 
roads  should  from  time  to  time  be  repaired  by  the 
trustees  out  of  the  money  arising  by  virtue  of  the 
Act,  it  was  held  that  this  only  made  the  tolls  an  auxi- 
liary fund  in  the  hands  of  the  trustees,  and  that  the 
inhabitants  of  the  township  where  the  road  was 
situate,  who  by  prescription  were  bound  to  repair 
all  roads  within  it,  were  nevertheless  liable  to  be 
indicted  for  non-repair  of  the  road;  and  Abbott, 
G.J.,  said,  p.  183,   "the  provisions  in  the  local 
Turnpike  Act  expressly  says,  that  nothing  therein 
contained  shall  exempt  them  from  the  liability 
which  belongs  to  them."  Then,  can  the  clause  which 
binds  the  trustee,  to  repair  make  any  difference  ? 
[QuAiN,  J. — It  is  not  found  in  this  case  that  the 
towing  path  was  a  public  highway,  so  how  can 
that  decision  apply?]    The  public  would  have  a 
right  to  pass  over  it  on  paying  the  tolls.    [Beam- 
well^  B. — Could  they  do  so  but  for  the  Act  P]  No. 
The  case  relied  on  for  the  plaintiff  no  doubt  will  be 
The  Mersey  Docks  and  Harbour  Board  v.  Qihhs 
(U  L.  T.  Eep.  N.  S.  677 ;  30  L.  J.  226,  Ex.)  in  the 
Hoiue  of  Lords.    But  that  is  plainly  distinguish- 
able ;  for  the  trustees,  who  were  there  held  liable 
lor  injury  caused  to  a  ship  by  a  mud  bank  in  their 
docky  knew  of  the  existence  of  the  accumulation  of 
mod.     Horeover,  there  is  a  difference  between  1 


docks  maintained  for  profit,  and  a  navigable  river 
kept  in  order  by  trustees  for  the  benefit  of  the 
public  only.  [Blackburn,  J. — But  in  Penhallow*8 
case  (ibid)  no  question  of  the  knowledge  of  the 
trustees  arose  or  could  arise.  Beamwell,  B. — The 
point  reserved  is  the  liability  to  repair.]  In  Par^ 
naby  v.  The  Lancaster  Canal  Company  (11  Ad.<Sc  E. 
223)  the  defendants  were  indeed  held  liable  for  not 
raising  a  sunken  boat,  whereby  the  plaintiff's  boat, 
navigating  the  canal,  ran  foul  of  the  sunken  boat 
and  was  damaged.  But  that  is  distinguishable. 
[Bramwell,  B. — Yes ;  for  the  canal  was  an  arti- 
ficial construction.]  So  in  Ooe  v.  Wise  (14  L.  T. 
Eep.  N.  S.  891 ;  L.  Rep.  1  Q.  B.  711),  drainage 
commissioners  were  held  liable  for  negligence  in 
maintaining  a  sluice,  which  was  also  artificial.  But 
the  path  in  the  present  case  was  not  so.  It  was  a 
natural  beaten  track;  and,  secondly,  the  spot  in 
question,  where  the  horse  fell  into  the  river,  was 
not  part  of  the  towing  path. 

McClovd  (English  Harrison  with  him),  for  the 
respondents. — [Bramwell,  B. — We  will  not  trouble 
you  to  argue  the  last  point,  for  we  are  all  of  opinion 
that  supposing  there  was  a  general  obligation  on 
the  Conservators  to  repair,  it  would  extend  to  the 
whole  space  of  the  river  edge  and  bank ;  and  even  if 
not  so,  that  if  this  place,  which  was  in  the  way  of 
being  used,  was  lefb  in  a  dangerous  state,  that  the 
defendants  would  be  liable  in  respect  of  this  parti- 
cular spot.  But  on  the  point  as  to  whether  there 
is  any  liability  on  the  Conservators  to  repair  and 
keep  in  a  safe  condition,  I  will  not  say  the  spot,  but 
the  bank,  we  wish  to  hear  your  arsrument.]  First, 
it  is  indisputable  that  a  private  individual  or  body 
doing  this  work  and  taking  tolls,  would  be  bound 
to  repair  before  inviting  the  public  to  come. 
[Blackburn,  J.— That  is  not  disputed,  as  to  an 
artificial  canal ;  but  here  it  is  said,  on  the  other 
hand,  this  is  a  solid  natural  path  by  a  navigable 
river.  Brett,  J. — Suppose  you  say,  "  May  I  cross 
your  field  ?"  and  I  reply,  "  Yes ;  if  you  pay  me  six- 
pence." You  cross  and  tumble  into  a  ditch ;  I  am 
not  liable.]  That  distinction  between  an  artificial 
canal  and  navigable  river  shall  be  dealt  with  in  the 
course  of  the  argument.  Parnaby  v.  The  Lancas- 
ter Canal  Company  (11  Ad.  &  E.  223)  is  conclu- 
sive of  the  first  point.  Secondly,  does  that  apply 
to  a  public  body  ?  Yes ;  Oihbs  v.  Tlie  Mersey 
Docks  (14  L.  T.  Rep.  N.  S.  677;  35  L.  J.  225,  Ex.). 
Thirdly,  the  two  classes  of  things  are  on  the  same 
footing,  unless  the  Act  of  Parliament  makes  a  dif- 
ference. [Blackburn,  J. — The  only  point  is,  do 
those  cases  apply  to  the  defendants  keepin&:  open 
this  way  over  natural  soiL  A  rchibald,  J. — You 
have  to  show  that  the  principle  of  Parnaby  v.  The 
Lancaster  Canal  Company  (11  Ad.  &  E.  223)  applies 
to  that.]  The  defendants  were  empowered  to  give 
the  benefit  of  a  towing  path  throughout  the  whole 
length  of  navigation.  [Blackburn,  J. — Can  you 
cite  a  case  where  the  structure  was  not  artificial  ?] 
No ;  in  the  nature  of  things  it  generally  would  be 
so.  Yet,  can  it  be  said  that  a  man  is  to  be  liable 
for  an  artificial  shop,  and  not  for  ground  which  he 
has  inclosed,  but  left  in  a  dangerous  state  and  in- 
vited the  public  into  it.  Could  the  defendants  be 
heard  to  say  that  if  they  but  drove  in  piles,  and 
rendered  this  path  artificial,  they  might  be  liable ; 
but  that  they  are  not  so  because  they  have  left  it 
in  a  natural,  though  dangerous  state  r  They  may 
make  an  order  on  the  owners  to  repair.  There  is 
no  distinction  between  the  towing  path  of  the  river 
and  that  of  a  canal.   [Blackbuiis,  3 . — ^^\SLV^Q<&^\k^^ 
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bridges,  only  ten  yards  apart,  does  not  the  interve- 
ning ten  yards  become  part  of  the  bridges  P]  The 
very  navigation  of  this  river  is  artificial;  50- 
ton  barges  could  not  go  up  but  for  the  locks 
which  raise  the  water.  So  also  the  process  of 
towing  is  quite  artificial.  Brai^well,  B. — Is  then 
all  right  taken  from  the  proprietors  to  levy  tolls  P] 
By  35  Geo.  3,  c.  166,  they  charge  an  aggregate  toll 
at  Teddington  Lock.  [Cleasby,  B. — My  difficulty 
is  this  :  suppose  this  was  originally  taken  under  a 
license  from  the  owners  of  the  land,  who  were  not 
bound  to  repair.  Then  came  the  statute  which 
seems  to  give  power  to  make  towing  paths,  but 
where  is  there  any  obligation  to  repair  them  P] 
They  may  not  be  bound  to  buy  the  fee,  but  are 
bound  to  acquire  the  towing  path ;  and  the  Act  of 
Geo.  3  was  intended  to  get  rid  of  the  vexation  of 
paying  tolls  to  private  owners.  They  take  tolls  for 
the  whole  distance.  I  cannot  be  allowed  to  say  that 
any  one  part  is  not  a  part  of  the  navigation  which 
they  are  bound  to  take  care  of. 

Prentice,  Q.C.  replied,  citing  NichoU  t.  Allen 
(1  B.  &  S.  934). 

Cur,  adv,  vtdl. 

May  13. — ^The  judgment  of  Bramwell,  B.,  Black- 
bum,  Quain,  and  Archibald,  J.J.,  was  now 
read  by  Cleasbt,  B.,  who,  dissenting,  delivered 
a  separate  judgment. — The  defendants'  rule  in 
this  case  was  to  enter  a  verdict  for  them  on  the 
ground  "  that  they  were  bound  to  repair  the  spot 
where  the  accident  happened."  If  this  were  the 
question  in  the  case,  it  might  be  difficult  to  answer 
it  adversely  to  the  defendants,  and  to  say  they  were 
bound  to  repair  the'snbt  in  Question.  For,  un- 
doubtedly, when  the  touring  paths  and  the  bolls  for 
them  were  taken  by  private  owners,  there  was  no 
such  obligation,  and  none  is  imposed  by  the  statutes 
in  express  terms  on  the  defendants.  And  it  may 
be  that  if  the  defendants,  as  a  matter  of  judicious 
use  of  their  funds,  might  think  it  inexpedient  to  be 
at  what  might  be  the  enormous  and  unprofitable 
expenses  of  repairing  long  extents  of  towmg  path, 
wnere  there  was  scarcely  any  traffic,  there  is  no 
power  of  compelling  them,  or  they  would  not  be  com- 
pelled to  such  enormous  outlay.  We  do  not  go  further 
into  this  question,  as  we  think  it  is  not  the  question ; 
but  we  refer  to  the  judgment  of  Cleasby,  B.  But 
we  think  it  is  enough  to  support  this  verdict  if  the 
defendants  were — so  long  as  they  kept  the  towing 
path  open  and  took  toll  for  its  use — under  an  obli- 
gation to  those  whom  they  invited  to  use  it,  to  take 
reasonable  care  to  see  that  the  towing  path  was  in 
such  a  state  as  not  to  expose  those  using  it  to  undue 
danger.  If  the  dangerous  state  of  the  path  at  this 
spot  was  latent,  so  that  the  defendants,  though 
using  reasonable  care,  remained  ignorant  of  it,  or  if, 
having  found  it  out,  they  had  warned  the  plaintiffs 
of  it,  they  would  not  have  neglected  their  duty ; 
but,  as  it  is,  if  such  was  the  duty  of  the  defendants, 
the  finding  of  the  jury  (which  we  must  here  take 
to  be  correct)  is  that  they  have  neglected  it.  We 
agree  with  the  court  below  in  thinking  that,  since 
the  case  of  the  Mersey  Docks  (L.  Bep.  1  H.  of  L. 
Gas.  93),  we  must  hold  the  funds  of  this  corpora- 
tion (though  established  for  public  purposes)  liable 
to  make  good  the  damages  sustained  by  a  private 
person  from  any  breach  of  duty  on  their  part ;  and 
that  there  is  nothing  in  the  statutes  to  exempt  this 
corporation  from  the  duties  which  the  common 
law  would  cast  upon  a  private  person  or  trading 
corporation  who  maintained  a  similar  towing  path 
aloDgapablic  navigation,  or  levied  toUs  for  its  use. 


And  we  think  that  Pamdby  v.  Lancaster  Canal 
Company  (11  Ad.  &  E.  230),  and  Tke  Mersey  Docks 
case  (ubi  sup.),  established  that  such  a  duty  is,  by 
common  law,  cast  upon  those  who  invite  persons 
to  use  a  towing  path  like  this,  and  receive  pay  for 
the  use  of  it.  It  was  argued  that  those  oases  were 
not  applicable,  because  the  part  of  the  towing  path 
where  the  accident  happeijed,  was  on  the  natural 
soil,  only  worn  into  a  track  made  by  the  horses' 
feet,  leading  from  a  bridge  over  one  ditch  to  a 
bridge  over  another ;  and  it  was  argued  that  the 
common  law  had  only  imposed  this  daty  on  those 
who  maintained  artificial  works,  such  as  canals,  or 
docks,  or  bridges.  We  wish  to  guard  against  being 
supposed  to  decide  that,  in  every  case  where  a  h- 
cen  )e  is  given  for  money,  to  go  over  land  in  its  natu- 
ral state,  thisobHgation  produces  results  which  may 
depend  on  the  circumstances  of  each  case.  But  we 
think  that  in  this  case,  where  persons  pay  one  toll 
for  the  use  of  one  entire  towing  path,  parts  of 
which  are  artificial  and  parts  not,  there  can  be  no 
distinction  made  as  to  the  duty  of  those  who 
maintain  the  path  to  take  reasonable  care  of  the 
artificial  and  the  natural  parts,  or  at  least  warn 
those  who  use  them  of  the  defects  in  them.  The 
defendants  can,  in  future,  if  they  think  fit,  an- 
nounce to  those  who  pay  the  tolls,  that  they  most 
take  the  paths  as  they  find  them.  If  this  is  done, 
there  would  be  no  liability  for  a  defective  state  of 
repair,  even  though  wilf uL  Whether  if  they  gave 
such  notice  and  left  the  banks  unrepaired  they 
could  be  compelled  to  repair  them,  is  a  question 
that  would  then  be  directly  raised  and  decided. 
Gleasbt,  B.,  now  proceeded  to  deli  verbis  own  judg- 
ment :  This  is  an  appeal  from  a  decision  of  the  Com- 
mon Pleas,  discharging  a  rule  to  enter  a  nonsuit  or 
verdict  for  the  defendant.  The  rule,  which  was 
granted  by  leave  reserved,  was  to  enter  the  verdict 
on  the  ground  that  there  had  not  been  shown  any 
liability  on  the  defendants'  part  to  repair,  or  keep 
in  proper  condition,  the  spot  where  the  bank  gave 
way.  The  question,  therefore,  is  one  of  great  im- 
portance, both  to  the  defendants  and  the  puUie, 
involving  as  it  does  the  responsibility  of  the  defen- 
dants for  the  safe  and  proper  condition  of  many 
miles  of  towing  path  (it  may  be  100  miles,  or  m(Mre) 
of  which  we  know  parts  are  periodically  covered 
by  floods,  and  other  parts  encroached  upon  by  the 
action  of  the  stream.  It  appears  to  me  that  the 
liability  of  the  defendants  depends  wholly  upon  the 
proper  construction  of  the  various  Acts  c^Paruament 
under  which  they  exercised  their  powers  for  the 
improved  navigation  of  the  river.  I  quite  asree 
that  if  certain  duties  are  imposed  upon  the  dSsoi' 
dants,  the  circumstance  of  their  being  a  public 
body,  receiving  their  power  for  public  purposes 
only,  does  not  protect  t  nem  from  the  consequences 
of  the  neglect  of  those  duties,  if  danger  arises  te 
any  person  by  that  neglect.  This  is  settled  by  the 
Mersey  Board  case.  I  also  think  that,  if  the  defen- 
dants could  be  regarded  as  having  the  towioff 
paths  all  along  the  river  under  their  control  ana 
management,  and  inviting  the  public  to  mal»  use 
of  them  upon  pavment  of  tolls  taken,  if  this  was 
done  with  knowledge  that  the  towing  path  was 
insecure,  or  with  the  means  of  knowledge  not  at- 
tended to,  there  would  still  be  responsibility:  {Pat' 
naby  v.  Lancaster  Canal  Company, 11  A.  ^  £.223). 
But  the  question  in  the  present  oase  is,  wfaether 
the  Gonservators  occupy  this  position  at  aUF  Be- 
cause if  the  public  use  the  towing  path,  not  birthe 
permission  of  the  defendants,  who  oould  eifthtf 
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jprant  or  withhold  it  (except  in  certain  portions  of 
itt  where  they  have  purchased  the  groand  and  con- 
stracted  works  requiring  reparation),  bat  in  the 
same  right  as  they  did  originally  and  before  the 
commissioners  existed,  then  there  is  no  responsi- 
bility— the  public  went  on  the  path  at  their* peril. 
It  is  necessarv,  therefore,  to  examine  the  Acts  of 
Parliament.  It  will  no  doubt  be  found  that  the 
defendants  have  certain  powers  connected  with  the 
towinff  path,  and  that  they  have  power  to  pur- 
cdiase  land,  and  construct  towing  paths  and  other 
works,  in  such  parts  as  they  in  their  discretion 
think  necessary  tor  the  purposes  of  the  navigation. 
And  whenever  they  have  constructed  a  towing  path 
or  works  for  the  use  of  the  public,  they  would  be 
nnder  an  obligation  to  take  care  that  they  were  not 
in  a  dangerous  state.  There  is  nothing  in  the  case 
to  show  to  what  extent  this  has  been  done,  indeed 
the  case,  as  it  is  called,  is  so  imperfect,  merely  setting 
oat  a  quantity  of  evidence  that,  in  my  opinion,  it 
ought  to  go  back  to  be  properly  stated ;  but,  taking 
the  case  as  it  is,  there  can  be  little  doubt  that  the 
towing  p>ath  and  other  works,  the  property  of  the 
defendants,  would  occupy  a  very  insignificant  part 
of  the  great  distance  between  Staines  and  Crick- 
lade.  In  other  parts  of  the  line  of  navigation,  the 
powers  of  the  defendants  extended  to  take  care 
that  the  public  had  the  undisputed  use  of  the  exist- 
ing towing  paths,  without  payment  to  the  owners 
of  the  land  (which  had  formerly  led  to  great  ex- 
actions) ;  and  as  in  the  present  case  it  is  not  disputed 
that,  at  the  place  where  the  injury  was  sustained 
from  the  defective  state  of  the  towing  path,  the 
defendants  had  not  constructed  the  towing  path  or 
in  any  way  interfered  with  it,  except  by  agreeing 
with  the  owner  for  a  price  to  be  paid  for  the  privi- 
lege of  towing  over  it,  the  question  which  arises  is 
what  is  their  position  and  responsibility  as  regards 
the  portion  of  the  towing  path  ?  The  defendants 
are  Uonservators  of  the  upper  part  of  the  river, 
by  virtue  of  29  &  30  Vict.  c.  89.  That  Act  trans- 
fers to  them  the  property  and  power  of  the  former 
commissioners.  Two*  sections  of  the  Act  were 
particularly  referred  to  in  the  argument,  sects.  43 
and  48.  The  first  directs  that  the  Conservators 
shall  repair  the  locks,  weirs,  and  dams  (no  mention 
bein^  made  of  towing  paths) ;  and  the  latter  one 
enacts  that  the  moneys  raised  by  the  Conservators 
shall  be  applied  {inter  alia)  in  the  maintenance  and 
repair  of  the  works  vested  in  them,  or  required  or 
oonstracted  under  the  Act.  This  it  was  contended 
wonld  extend  to  all  cases  in  which  they  had  pur- 
chased land  and  constructed  towing  paths,  but  not 
to  the  miles  of  towing  paths  along  the  river  in 
which  they  liad  no  interest.  All  that  can  be  said 
of  this  Act  of  Parliament  is,  that  it  treats  the  works 
of  the  Conservators  as  repairable  by  them,  but  not 
the  whole  length  of  towing  paths.  It  cannot  be 
regarded  as  alegislative  declaration  that  the  towing 
path  is  not  repairable,  or  it  would  be  conclusive 
of  the  present  case,  but  it  affords  a  strong  argu- 
ment in  £ftvour  of  that  view.  The  earlier  Acts  must 
therefore  be  referred  to,  and  in  examining  them  we 
find  that  the  earliest  Act  (24  Greo.  2),  after  reciting, 
smongst  other  things,  that  abuses  are  committed 
bj  the  owners  of  the  towing  paths,  and  by  reason 
of  snch  exactions  the  expense  of  water  carriasre  is 
increased,  authorises  certain  commissioners  to 
settle  the  rates  to  be  taken  by  the  tenants  of  the 
land  for  the  ose  of  the  towing  paths  (sect.  2),  and 
also  prerents  any  alterations  of  the  towing  paths 
without  the  consent  of  the  proprietors  of  the  land. 

Hao.  Oas.— Yol  IX 


Under  this  Act  it  seems  quite  clear  the  commis- 
sioners appointed  by  it  were  under  no  liability  as 
regards  the  condition  of  the  towing  paths.  The  11 
Geo.  3,  c.  45,  after  reciticg,  amonc^  other  things, 
that  exactions  by  the  owners  of  the  towing  paths 
still  continue,  enacts  that,  for  completing  the  navi- 
gation and  for  preventing  abuses  and  exactions, 
all  the  principal  inhabitants  of  all  the  counties 
through  which  the  river  passes,  and  the  members 
for  all  the  counties,  and  mayors  for  all  the  boroughs, 
shall  be  commissioners  for  putting  the  Act  in 
execution.  These  commissioners,  who  may  be  said 
to  represent  the  public  interested  in  the  navigation, 
are  (by  sect.  7)  authorised  to  purchase  lands,  and 
purchase  and  make  towing  paths,  bridges,  and 
ways  for  the  towing  and  hauling  of  barges,  and  to 
fix  rates  to  be  paid  for  the  use  of  towing  paths, 
regard  being  had  to  the  expense  of  purchasing  the 
land  and  making  and  maintaining  the  said  towing 
paths.  It  seems  clear  that  this  clause  enables  the 
commissioners  to  construct  such  work  as  bridges, 
carrying  the  towing  path  over  brooks  and  ditches, 
and  also  to  construct  towing  paths  on  land  pur- 
chased where  they  considered  this  necessary  for 
the  use  of  the  navigation.  And  as  to  all  those 
works  belonging  to  &em,  there  would  be  a  duty  to 
maintain  them,  out  it  does  not  apply  to  the  great 
length  of  towing  path  in  which  they  have  no  in- 
terest, and  which  they  consider  that  they  may 
have  as  before.  In  like  manner  sect.  19,  which 
was  much  relied  on  by  the  plaintiff,  and  which 
enables  the  commissioners  to  view  the  towing 
paths,  and  the  conditions,  reparations,  and  circum- 
stances thereof,  does  not  impose  upon  the  com- 
missioners any  obligation  as  to  the  towing  paths,  but 
enables  them  to  ascertain  where  it  may  be  necessary 
to  construct  bridges  or  towing  paths,  and  to  make 
certain  orders  upon  the  owners  relating  to  the 
tolls,  and  also,  perhaps,  as  to  the  towing  paths, 
but  certainly  not  so  as  to  call  upon  them  to  repair 
them.  Sect.  31  shows  that  this  Act  relates  to  the 
making  of  new  toeing  paths.  The  next  Act 
bearing  upon  the  question  is  28  Greo.  3,  c.  51,  which 
after  reciting  that  a  certain  sum  has  been  spent  for 
making  horse  towing  paths,  enacts  (sect.  2)  that 
all  towmg  paths,  hedges,  &g.,  made  on  the  said 
navigation,  and  the  ground  or  soil  whereon  the 
same  are  made,  provided  the  same  have  been  pur- 
chased by  the  commissioners  for  the  use  of  the 
navigation,  shall  be  vested  in  the  commissioners. 
As  far  as  I  can  see,  the  commissioners  have  no 
interest  in  the  other  towing  paths  all  along  the 
river  from  Staines  to  Cricklade,  and  no  power  to 
deal  with  them  as  their  property.  And  it  appears 
bv  paragraph  16  of  the  case,  that  the  owners 
of  the  land  and  their  tenants  continued  to 
occupy  and  use  the  land  between  the  fence  and 
the  water,  by  cutting  the  grass  or  turning 
sheep  upon  it,  though  they  let  the  right  to 
pass  along  it.  By  the  7th  and  19th  sections  of 
the  Act  already  referred  to  (11  Greo.  3,  c.  45),  there 
is  an  authority  given  to  the  oommissioners  to  make 
orders  relating  to  the  towing  paths,  giving  com- 
pensation to  the  owners  for  tne  loss  which  they 
may  sustain.  And  this  authority  has  been  actea 
upon,  as  appears  by  the  evidence  of  Mr.  Leech,  the 
engineer,  at  paragraph  36,  who  says,  "  K I  find  a 
towing  path  too  narrow,  I  apply  to  the  owners  to 
set  the  tence  back."  There  is  no  power  to  compel 
the  owners  to  repair  the  towing  paths,  nor  any 
authority  to  the  aefendants  to  repair  them  them- 
selves.   And  they  n^^et  w^i^ens  \a  \a^^  ^^scl^  v^^ 
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though,  as  regards  the  bridges  and  works  of  that 
description  belonging  to  the  commissioners,  they 
appear  to  have  repaired  them  regularlj.  Mach 
reliance  was  placed  upon  the  6th  section  of  the 
28  Geo.  3,  by  which  the  commissioners  are  aatho- 
rised  to  take  tolls  for  the  nse  of,  among  other 
things,  the  towing  paths  already  made  or  here- 
after to  be  made,  porchased,  and  hired  for  the 
purpose  of  the  nayigation ;  and  it  was  argued,  with 
some  apparent  force,  that  as  the  public  were  to 
pay  tolls  to  the  commissioners  for  the  towing  paths 
hired  by  them,  as  well  as  for  those  purchased  and 
made  by  them,  it  followed  that  the  commissioners 
were  as  much  bound  to  see  to  the  repairs  and  con- 
ditions of  those  hired  as  of  those  made.  And 
if  the  proper  meaning  of  the  word  "hired"  was 
"leased,"  so  as  to  give  an  interest  in  it,  this 
might  be  so  ;  but  it  is  plain  that  the  meaning  of 
the  word  "  hired  "  here  is  that  the  right  of  passage 
is  hired  only,  so  as  to  relieve  the  barge  owners  from 
paying  to  the  several  landowners,  as  was  done  in 
the  present  case :  (see  paragraph  16,  where  Mr. 
Evans  says,  "  No  part  of  my  land  was  ever  sold  or 
let  to  the  commissioners,  but  only  the  right  of 
passing  over."  It  appears  to  me  that  the  section 
referred  to  has  not  the  effect  contended  for.  In 
the  first  place  it  was  not  intended  by  the  section  to 
give  any  additional  right  to  the  public,  as  a^inst 
the  commissioners,  and  so  heavy  a  responsibility 
as  the  repair  of  the  whole  length  of  the  towing 
paths  ought  not  to  be  imposed  indirectly,  but  by 
clear  words.  The  owners  of  the  land  were  not 
liable  to  the  public  in  respect  of  the  condition  of 
the  towing  paths,  and  the  commissioners  by  merely 
hiring  the  right  of  passage,  cannot  be  properly 
held  to  create  and  take  upon  themselves  a  new 
responsibility.  Besides  the  commissioners,  by 
hinng  the  right  of  passage,  acquire  no  rights  upon 
the  aidjoining  lands,  so  as  to  go  upon  them  and  use 
them  for  the  purpose  of  repairing  the  towing  paths. 
I  cannot  see  why  the  licence  granted  to  the  com- 
missioners to  use  the  towing  path  mitght  not  be 
revoked,  and  then  how  would  the  liability  in  re- 
spect of  the  condition  of  these  continue  P  The  only 
other  clause  in  the  Acts  of  Parliament  referred  to 
as  bearing  on  the  present  question  was  the  35  Geo. 
3,  c.  106,  s.  93.  That  section  is,  ^ter  reciting  that 
it  would  greatly  conduce  to  the  benefit  and  iSvan- 
tage  of  the  saia  navigation  if  a  free,  continued,  un- 
interrupted, and  public  horse  towing  path  were 
made  and  established  throughout  the  whole  navi- 
gation, enacts  that  it  shall  be  lawful  for  the  com- 
missioners to  purchase  and  take  any  such  horse 
towing  paths  as  the  commissioners  shall  think 
consistent  and  necessary  for  the  navigation.  This 
is  merely  an  enabling  clause,  and  leaves  it  to  the 
discretion  of  the  commissioners  to  make  new 
towing  paths ;  but  as  regards  the  old  towing  paths, 
which  they  deem  sufficient  and  do  not  interfere 
with,  it  leaves  their  responsibility  as  it  was  before. 
For  the  reasons  given,  I  think  the  commissioners 
were  under  no  responsibility  for  the  condition  of 
the  whole  length  of  the  towing  path.  It  was  ar- 
gued that  there  was  an  inconsistency  in  holding 
that  they  are  responsible  for  some  parts,  but  not 
for  the  rest,  but  I  do  not  think  so.  In  so  far  as 
they  have  constructed  bridges,  towing  paths,  and 
other  works  to  be  used  by  the  public,  they  are 
responsible  for  their  being  in  a  fit  condition  for 
use,  but  there  appears  no  sound  reason  for  holding 
that  because  they  have  purchased  land,  and  have 
constracted  certain  works—a  bridge,  for  instance, 


over  a  brook  of  the  length  of  ten  yards,  for  whidi 
they  are  responsible — they  are  therefore  responnble 
for  miles  of  towing  path  adjoining  in  which  thej 
have  no  interest.  Bearing  in  mind  that  portions 
of  the  towing  paths  are  at  certain  seasons  covered 
with  floods,  the  responsibility  is  a  very  serious  one^ 
and  ought  to  be  imposed  by  much  clearer  words 
than  are  found  in  tne  Acts  of  Parliament;  and 
the  payment  of  one  toll  for  the  use  of  the  naviga- 
tion, and  liberty  to  pass  over  the  towing  path, 
without  separate  payment,  is  only  a  oonyenient 
arrangement  for  the  public,  and  ought  not  in  any 
way  to  affect  the  question  of  liability.  The  qneston 
may  be  further  illustrated,  thus — When  the  floods 
are  out,  and  the  towing  path  covered,  is  it  the  duty 
of  the  Conservators  to  give  notice  of  this,  or  most 
the  public  look  out  for  themselves  P  And  so  when 
the  floods  are  subsiding,  or  when  they  have  just 
subsided,  and  the  ground  has  not  regained  the 
firmness  and  consistency  for  use  as  a  towing  path, 
are  the  Conservators  to  give  notice  of  this,  or  stop 
the  use  of  the  towing  faiths  P  I  think  not.  The 
judgment  of  the  court  not  only  decides  the  present 
case,  but  imposes  a  charge  upon  the  defenoants  if 
decided  in  favour  of  the  plaintiff.  On  that  account, 
having  satisfied  myself  that  the  charge  ought  not 
to  be  imposed,  I  feel  bound  to  say  so,  thoaglh 
hesitating  and  unwilling  to  differ  from  so  many  of 
my  learned  brethren. 

Judgment  for  the  appeUani. 

Attorney  for  the  appellants,  HM,  for  Frere  and 
Co, 
Attorneys  for  the   respondent,  Wilkinson  and 

Howlett. 


AFFEAL  FROM  THE  COXJET  OF  COMMON  FLEAS. 

June  30, 1873,  and  May  13, 1874. 
Pegge  v.  Guardians  of  the  l4AMFETEa  Usaosr. 

Criminal    lunaiic — Maintenance    by  guardians — 
Order  of  justices — 3  ^  4  Vict.  c.  54,  ss.  1,  2. 

TheS  ^  4  Vict.  c.  54,  ss.  1,  2,  enac/«  thai  if  amy 
person  imprisoned  in  any  prison  shaU  appear  io 
be  insane,  it  shall  he  lawful  for  one  of  Her 
Majesty's  principal  Secretaries  of  Stctie  to  direct 
sw^  person  to  ve  removed  to  a  county  UmaHc 
asylum,  or  otiier  proper  receptacle  for  insam 
persons,  until  such  person  hcu  become  of  soumi 
mind,  and  hcu  been  certified  to  be  so  by  two  phf* 
sicians  or  surgeons.  Sect.  2  ena^s  thJat  U  skm 
be  lawful  for  two  justices  of  the  peace  to  ingmre 
into  the  place  of  liist  legal  settlemeni  of  9ua^  ts- 
sane  person  ;  and  if  it  does  not  appear  thai  he  9f 
she  IS  possessed  of  any  property  which  can  he 
applied  to  his  or  her  maintenance,  they  may  direct 
tne  board  of  guardians  to  pay  all  reaBonahk 
charges  for  tne  weekly  maintenance  of  fuel 
lun(Uic. 

The  defendants  had  paid,  from  the  year  1855, 
a  weekly  sum  of  16s,  to  the  plaintiff  for 
the  maintenance  of  a  criminal  lunaiic.  On 
the  19th  Oct.  1869  the  defendants  wrote  io  (ks 
plaintiff,  to  say  that  they  in  future  should  pan  no 
more  wan  lis.  Id.  a  week  for  the  ears  qf  A0 
lunatic.  The  plaintiff  continued  to  keep  Oie  Is- 
natic,  and  on  the  defendants  still  refueing  to  pay 
more  than  lis.  Id.  per  week,  brought  hu  amom 
to  recover  the  difference.  There  woe  no  mMmcs 
to  prove  that  ike  plaintiff  had  ever  proemei  a 
justice's  order  to  be  made  on  the  guarduasu  wtdsr 
the  2ndBection  of  3  ^  4  Vict,  c  54. 
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Ex.  Gh.] 


Fegoe  v.  Guabdians  of  the  Lakfeteb  Union. 


[Ex.  Ch. 


Held  (renerBing  (he  judgment  below  (cmte,  vol,  7, 
p.   612),  thd  the  case  did  not  warrant  an  in- 
jerenee  that  the  guardiane  had  contracted  to  pay 
16«.  a  week  for  the  pauper's  maintenance  until 
they  had  obtained  an  order  from  the  justices  to 
aUer  the  rate  of  payment,  nor  even  thepresumiption 
that  there  was,  in  fact,  on  order  of  justices  to  pay 
after  that, rate;  and  that,  therefore,  as  there  was 
no  contract  by  the  defendants,  and  tio  legal  liaiility 
independent  of  contract,  the  action  failed. 
Appeal  from  a  decision  of  the  Court  of  Common 
Pleas.    The  pleadings,  facts,  and  statutes  are  set 
cub  in   the  report  below  (ante,  vol.  7,  p.  612), 
and  sufficiently  appear  from  the  judgment  herein- 
after given. 

June  20,  1873. — Kingdon,  Q.C.  (with  him  King- 
lake)  for  the  appellants. — There  was  no  obligation 
on  the  plaintiifto  receive  the  lunatic  under  the 
Secretai^  of  State's  order,  unless  the  justices  also 
order  that  a  weeklv  sum  should  be  paid ;  but, 
having;  taken  her,  he  must  keep  her  until  such 
latter  order  is  made.  He  might  have  applied  to  the 
justices  himself,  and  they  would  be  bound  to  make 
the  order.  The  court,  in  exercising  the  power  to  draw 
inferences  here,  would  surely  not  infer  that  there 
was,  in  fact,  an  agreement  between  the  guardians 
and  the  plaintiff  to  pay  16«.  a  week,  so  long  as 
the  lunatic  was  maintained  by  him.  They  are  a 
fluctuating  body,  and 'would  have  no  power  to 
enter  into  such  a  contract  as  would  bind  their  suc- 
cessors in  office.  And  although  the  guardians  have, 
from  time  to  time  continued  to  pay  this  sum,  yet, 
as  such  payment  was  unauthorised  by  an  order 
of  justices,  it  was  but  voluntary,  and  they  can  at 
any  time  discontinue  it.  Secondly,  If  they  had 
made  such  a  contract  as  that  relied  upon,  it  would 
be  invalid  for  want  of  a  seal.  He  referred  to 
8hadwtU,Y,  ShadtveU,  9  C.  B.,  N.  S^  159 ; 
Nicholson  v.  The  Brad  field  Union,  L.  Bep.  1 Q.  B.  620. 

Sir  Henry  James,  Q.C.  and  CoUyer,  for  the 
plaintiff. — lliere  is  abundant  evidence  of  a  con- 
tract to  pay  16s.,  in  the  fact  that  the  sum  has  for 
many  years  been  paid.  Moreover,  there  is  a  sta- 
tutory obligation  upon  the  guardians  to  pay  for  the 
maintenance  by  3  &  4  Yict.  c.  54,  ss.  1, 2,  and  were 
either  the  settlement  of  the  pauper,  or  the  amount 
fairly  payable  for  her  maintenance  in  dispute,  then 
an  order  of  justices  might  be  required  to  settle 
the  same.  Not  so  if  the  parish,  bv  its  guardians, 
do  not  dispute  the  settlements,  and  undertake  the 
payment  of  a  reasonable  sum,  fixed  at  16s.,  and 
they  must  continue  to  pay  that  amount  until  the 
contract  is  legally  determined  in  one  of  three 
ways,  viz.,  first,  by  the  Secretary  of  State  removing 
the  lunatic;  secondly,  by  her  death;  thirdly,  by 
the  parties  mutually  consenting  to  dissolve  the 
agreement.  [Kelly,  C.B. — As  the  parties  agreed 
to  waive  the  order  of  justices,  why  should  they  not 
also  be  presumed  to  have  agreed  to  vary  the 
amount,  as  the  justices  would  have  power  to  do  P] 
By  going  to  the  justices ;  but  the  plaintiff  is  not 
boond  to  take  the  initiative.  Secondly.  If  the 
amount  had  been  fixed  by  justices,  and  the 
guardians  had  been  ordered  to  pay,  no  seal  would 
have  been  necessary.  Nor  is  there  any  needed 
as  the  case  stands,  for  the  consideration  of  the  con- 
tract is  executed.  The  plaintiff  has  kept  the  In- 
oatia  They  cannot  remove  her.  Arranging  for 
payment  was  within  the  ordinary  functions  of  the 
H^oardians. 

Kingdon,  Q-C,  replied. 

Cur,  adv.  vulL 


May  13, 1874. — Cleasbt,  B.,  delivered  the  judg- 
ment of  Blackburn,  J.,  Cleasbv,  B.,  Quain  and 
Archibald,  JJ. — This  is  an  appeal  from  a  judgment 
of  the  Court  of  Common  Pleas.  The  case  was 
tried  before  Bramwell,  at  Bristol,  when  the  fol- 
lowing facts  were  admitted  or  proved.  A  woman 
called  Mary  Hughes  was  indicted  for  murder  at 
the  Carmarthen  Summer  Assizes  1847,  and  upon 
arraignment  was  found  insane.  Upon  the  16th 
Oct.  1856,  the  then  Secretary  of  State  made  an 
order  authorising  and  requiring  the  superintendent 
of  the  Vernon  House  Lunatic  Asylum,  at  Briton 
Ferry,  to  receive  her  in  custody  at  the  said  lunatio 
asylum,  there  to  remain  until  further  orders.  At 
that  time  Mr.  Leach  was  the  proprietor  of  the 
asylum,  but  in  1864  the  plaintiff  became  so.  She 
was  a  pauper,  and  chargeable  to  the  Lampeter 
Union.  From  the  time  she  was  admitted,  down  to 
autumn  1869,  the  guardians  of  the  union  (the 
defendants)  regularly  paid  for  her  care  and  main- 
tenance in  the  asylum  at  the  rate  of  16s.  a  week. 
On  the  19th  Oct.  1869  the  defendants  caused  a 
letter  to  be  written  to  the  plaintiff,  to  the  effect 
that  they  would  not  therefrom  pay  for  her  care  and 
maintenance  more  than  lis.  Id.  per  week,  such 
being  the  rates  which  they  were  then  paid  for  the 
maintenance  of  lunatics  at  the  Joint  Counties' 
Asylum  at  Carmarthen.  The  plaintiff  replied  on 
the  22nd  Oct.  that  his  terms  for  pauper  lunatics 
were  16«.  a  week.  In  Feb.  1870  the  defendants 
wrote  to  the  plaintiff  that  they  had  been  advised 
to  resist  this  payment,  and  were  prepared  to  defend 
any  action  for  a  claim  beyond  lis.  Id.  per  week. 
The  action  is  brought  to  recover  402.  l4«.  4d.  for 
the  care  and  maintenance  from  Dec.  1870  to 
1871.  The  plaintiff  admitted  that,  as  to  101.  Ss.  9d., 
being  for  the  period  from  Dec.  1870  to  March  1871, 
the  second  plea  was  an  answer;  but  he  insisted  upon 
his  right  to  recover  31 Z.  6s.  6d.  for  the  period  be- 
tween March  1871  to  Dec.  1871,  being  at  the  rate 
of  16s.  per  week.  The  defendants  paid  211. 12s.  dd. 
into  court,  being  at  the  rate  of  lis.  Id.  for  the 
same  period.  The  plaintiffs  claimed  the  difference, 
92.  17s.  Id.  It  was  admitted  by  the  defendants 
that  16s.  a  week  was  a  reasonable  sum  to  be  paid 
to  ths  plaintiff  for  the  care  and  maintenance  of  the 
pauper  lunatics.  No  order  of  justices,  as  re- 
quired by  the  3  &  4  Vict.  c.  54,  was  produced 
in  evidence  by  the  plaintiff.  The  learned  judge 
directed  a  verdict  to  be  entered  for  the  defen- 
dants, with  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  the  sum  of  91.  14s.  Id.  A 
rule  to  show  cause  was  obtained  in  the  Court  of 
Common  Pleas,  which  was  afterwards  made  abso- 
lute, and  this  appeal  is  against  that  judgment.  It 
will  be  found  in  the  L.  Eep.  7  C.  P.  366.  The  legal 
and  proper  mode  of  payment  for  a  pauper  lunatic 
is  prescribed  by  the  statute  3  &  4  Vict.  c.  64,  ss. 
2,  3.  It  is  thereby  provided  that  two  justices 
should,  by  order  under  their  hands,  amongst  other 
things,  order  that  the  guardians  of  a  union  shall 
pay  such  sum  as  they  shall  from  time  to  time 
direct  for  the  maintenance  of  the  lunatic  in  the 
asylum  in  which  he  or  she  shall  be  confined.  Upon 
this  state  of  facts  the  Court  of  Common  Pleas 
made  the  rule  absolute,  and  they  appeared  to  con- 
sider that  it  was  either  a  proper  inference,  from 
the  facts  stated,  that  the  guardians  had  entered 
into  a  contract  to  pay  16^.  a  week  for  the  pauper's 
maintenance,  to  continue  imtil  they  had  obtained 
an  order  from  the  justices  to  alter  the  rate  of  pay- 
ment, or  that  the  uicts  even  wammted  tk^  c»ii^\s^ 
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SuTur  V.  Thi  North  Bku(cbfbth  Goal  Compabi. 


[Ott 


Bion  or  preBDmption  that  there  waa,  in  poiut  of 
fact,  &u  order  of  jaaticeB  to  paj  after  that  rate. 
With  respect  to  the  latter,  it  appears  to  ua  tliat 
no  such  conclusion  or  preHumption  could  be  pro- 
perl;  arrived  at  with  respect  to  a  matter  bo  recent 
and  capable  of  proof  as  the  supposed  order  of 
justices.  The  pajment  ot  16>.  a  week  daring  the 
period  named  was  completelj'  acconnted  for  bj 
the  liability  of  the  defendants  to  paj  somethinf;, 
and  by  the  fact  that  16«.  was  a  reasonable  sam  for 
them  to  paj,  and  the  sums  which  the  plaintiff 
demanded,  and  which  the  defendants  assented  to 
until  the  letter  of  the  19th  Oct.  1669.  And  fur- 
ther,  the  plaintiff,  by  his  letter  of  the  22i)d  Oct., 
rests  bis  claim,  not  upon  any  order  of  lastices,  but 
upon  hia  terms  being  16a.  per  week.  With  respect 
to  the  inference  of  the  particnlar  contract  first 
mentioned,  it  appears  to  us  that  there  is  no  anfS- 
ciont  ground  for  making  it.  The  guardians  hod  no 
legal  right  to  enter  into  such  a  contract;  it  nas 
their  duty  to  act  npon  the  statute,  and  no  inference 
or  presumption  should  be  di^trn  that  they  acted 
contrary  to  law.  In  oor  opinion,  the  just  and 
reasonable  inference  from  the  facts  statod,  is  that 
the  guardians,  knowing  that  they  were  liable  to 
pay  tor  the  maintenance  of  the  lunatic,  paid  the 
sum  of  16t.  per  woek,  being  a  reasonable  and  proper 
aam,  without  any  order  of  justices  at  all,  and  that 
it  was  competent  for  them  at  any  time  to  put  an 
end  to  their  liatnlity  for  that  payment,  and  put 
apon  the  plaintiff  the  neoessitT  of  obtaining  an 
order  of  the  jnstices.  The  gaaraiana  did  not  place 
the  psufter  Innatic  in  the  asylum  of  the  plaintiff, 
or  of  his  predecessor.  The  plaintiff  fails  in  making 
out  a  case  for  16«.a  week,  because  he  cannot  rest 
it  npon  contract,  as  the  defendants  did  not  agree 
to  it ;  and  he  cannot  rest  it  npon  legal  liability,  in- 
dependent of  contract,  because  the  order  of  justices, 
which  is  the  proper  foandation  for  such  liaoility,  is 
wanting.  A  second  objection  was  made  on  behalf 
of  the  defendants,  that,  assuming  the  inference  to 
be  a  proper  one,  that  the  defendants  had  contracted 
to  pay  ISs.  a  week  nntil  they  obtained  an  order  of 
j  ustices  to  vary  the  amount,  siicb  contract  should 
have  been  onder  seal,  to  be  binding  upon  the 
corporation.  After  what  has  been  said,  it  is  un- 
necessary to  give  any  decision  npon  this  objection. 
The  result  is  that,  in  our  opinion,  the  judgment 
of  the  court  below  must  be  reversed. 

His  Lordship  then  read  the  judgment  of 
Kelly,  C.B.- — I  sgree  so  far  in  the  judgment  of 
the  Court  of  Common  Fleas,  that  it  was  competent 
to  the  defendants  to  waive  the  order  by  the  magis- 
trates, specifying  the  amount  to  be  fiaid  to  the 
plaintiff  for  the  maintenance  of  the  pauper  lunatio 
in  question ;  and  that  they  did  so  waive  that 
order,  and  agree  to  pay  16s.  a  week  to  the  plaintiff. 
But  I  am  likewise  of  opinion  that  they  were  enti- 
tled to  put  an  end  to  that  agreement  npon  a  notice 
given,  and  that  they  have  done  so  by  their  letter 
of  the  9th  Dot.  1869.  It  appears  to  me  that  it 
then  became  incumbent  on  the  plaintiff  to  obtain 
an  order  under  the  stAtnte,  that  the  defendants 
sboald  pay  auch  sum  as  the  magistrates  might 
determine  to  be  a  proper  sum,  and  that  nntil  such 
0rder3hoaldbeobtained,thedefendants  were  not  nor 
are  under  any  liability  to  pay  mora  than  the  lis.  Id. 
which  they  have  proposed  to  pay.  No  point  waa 
tnado  as  to  whether  tne  defendants  might  not  have 
been  bound  to  continue  the  payment  of  16s.  a  week, 
in  case  the  plaintiff  had  applied  for  an  order  of  the 
atagiatr&lea,  nntil  they  ^ould  have  had  time  to 


make  the  Deceasary  inquiriea ;  and  as  the  plaiiitilt 
has  never  applied  to  any  magistrates  for  any  andi 
order,  or  given  notioe  to  the  defendants  of  any  in- 
tention to  do  so,  I  am  of  opinion  that  the  agreement 
is  at  an  end,  and  that  the  plaintiff  is  not  entitled 
to  more  than  the  11*.  Id.  a  week.  The  jadgnent 
of  the  Court  of  Common  Fleas  must  thereTore  be 
reversed.  Judg-meat  re»erted.(a) 

Attorney  for  the  plaintiff,  /.  N.  Wrtmtmnn, 
agent  for  A.  CuHU,  of  Neath. 

Attorneys  for  the  defendants,  J7unip&ray«  and 
Morgan,  agents  for  D.  Lloyd,  of  Lampeter. 


June  9, 10, 11,  23  and  24,,  and  JWItf  14, 1874. 
SiLviit  t>.  Tkb  Nobth  Bkabcefkth  Coal  Ctatrtn. 
Niiiianet  to  property — Noxiout  oapour — Buitlam' 

tial  damage — Injunttion. 
To  indaee  the  court  to  grant  a  mandatory  injtuutio* 
to  reetraiu  the,caTTying  on  of  uorb  alttged  to  be 
injurtotu  (o  a  neighbouring  property,  Iha  plaM^ 
mutt  prove  that  hit  property  hoM  nutaxnai  odiuil 
tubetantiai   damage,   which   is   apparent    to  am 
ordinary  pergon,  and  not  merely  eueh  damage  M 
can  only  be  perceived  by  mean*  oj  leiatU^  or 
mieeroecopic  inveetigation. 
Seeieion  of  the  Matter  of  the  BoUi  affirmed. 
Tais  waa  on  appeal  from  a  decision  of  the  Uastw 
of  the  BoUs. 

The  biU  was  £led  by  Ur.  M.  C.  Salvia,  who 
resided  at  Burnhill,  near  Durham,  compUning  of 
the  efBuvia  issuing  from  the  coke  ovens  ot  the 
defendant  company,  and  praying  for  an  iqjnnclion. 
The  coke  ovena  of  the  defendant  company,  over 
250  in  number,  were  situated  at  Littlebom,  afaoet 
1000  yards  from  the  plaintiff's  house,  and  only  400 
yards  from  the  nearest  plantation  on  his  estate; 
and  the  bill  alleged  that  the  amoke  and  Hulphniio 
acid  given  off  during  the  process  of  coke-bnnung 
were  killing  the  trees  in  tbis  plantation  and  iigii> 
rionsly  affecting  the  vegetation  on  the  greater  part 

The  defendant  company's  case  was  that  coka 
ovens  were  not  to  any  extent  injnrions  to  ves^ 
tation,  and  certainly  not  when  constmcted  on  tW 
plan  adopted  hy  them  of  passing  the  smoke  nndv 
the  engine  huilers,  and  then  up  a  tall  chimneys 
and  they  denied  that  they  had  in  any  appreciabie 
degree  added  to  the  normal  condition  of  impanty< 
to  which  the  atmosphere  of  the  district  bai 
attained  when  they  commenced  their  worki  in 
1871,  laying  stress  on  the  fact  that  there  were  no 
less  than  twenty-seven  collieries,  iron  works,  In. 
in  full  operation  within  a  radius  of  five  miles  trOB 
the  plaintiff's  house. 

In  delivering  hia  judgment.  Sir  George  Jeastli 
M.  R.  said  :  Thia  case  has  been  so  long  befoca  tat, 
and  occupied,  not  unnecessarily  or  in  any  mg 
improperly,  ao  long  a  time,  and  I  have  bad  to 
often  occasion  to  read  and  re-read  thaeridnoa 
both  in  court  and  out  of  court  that  I  do  not  think 
I  should  he  able  to  form  any  other  or  better  ocik 
elusion  than  I  have  formed,  by  taking  farther  time 


(a)  It  ii  Dsdentood  that  Martin,  B.,  who  waaaaaMb* 
of  the  Court  of  Eiobeqner  Chaaber  when  thia  oaet  vel 
ar^oed,  hot  retind  from  the  BsnoL  bafoietba  d   '~ 
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der  and  read  over  the  evidence  again.  The 
*  18  the  owner  of  a  mansion  house  and  valu- 
ftte  in  the  coonty  of  Durham ;  the  defend- 
)  a  coal  company  who  have  sank  a  pit  for 
pose  of  obtaining  coal  from  a  colliery,  and 
ected  at  or  near  the  mouth  of  that  pit  a 
ge  number  of  ovens,  which  they  are  using 
dance  with  the  custom  of  that  part  of  the 
in  making  coke.  The  pkintiff  alleges  and 
ndants  deny  that  the  result  of  those  opera- 

to  cause  an  emission  of  a  considerable 
of  smoke  and  gases,  which  produce  a  sub- 
injury  to  the  plaintiff's  property  situate  in 
ighbourhood.  The  real  question,  which  I 
decide,  is  whether  or  not  that  allegegation 
d  to  my  satis&ction.  For  the  law  of  the  case 

Counsel  on  both  sides  have  referred  with 
mfidence  to  the  case  of  Tipping  v.  Ths 
»'#  Smelting  Company  (11  H.  L.  Cas  642), 
g  down  the  law  on  the  subject;  and  I 
lat  a  better  case  could  not  have  been 
to,  or  one  which  in  some  respects  has 
taring  on  the  questionn  which  I  have  to 
I  will  only  cite  one  or  two  passages  from 
^ent  there,  or  rather  from  the  speeches 
various  members  of  the  House  of  Lords 
jided  that  case,  to  show  what  the  law  is. 
ge  who  tried  the  case  was  Mr.  Justice 
and  he  told  the  jury  that  "  an  actionable 
as  one  producing  sensible  discomfort'*  to 
on  bringing  the  action.  Then  he  went  on  : 
€tion  for  nuisance  to  property,  arising  from 
vapours,  the  injury  to  be  actionable  must 

as  visibly  to  diminish  the  value  of  the 
',  and  the  comfort  and  enjoyment  of  it." 
to  be  actionable  the  injury  must  be  such 
bly  to  diminish  the  value  ot  the  property." 
told  them  further:  "That  when  the  jurors 
consider  the  facts,  all  the  circumstances, 
B^  those  of  time  and  locality,  ought  to  be 
to  consideration ;  and  that  with  renpect  to 
r  it  was  clear  that  in  counties  where  great 
ad  been  erected  and  carried  on,  persons 
b  stand  on  their  extreme  rights,  and  bring 
in  respect  of  every  matter  of  annoyance, 
the  business  of  the  whole  country  would 
usly  interfered  with."  That  ruling  was 
y  the  House  of  Lords.  I  take  it  that  two 
re  established  by  it :  first,  that  the  injury 
visible,  by  which  I  understand  visible  to 

fersons  conversant  with  the  subject 
do  not  think  that  is  satisfied  by  getting 
fie  man  to  say  that  bv  the  use  of  scientific 
Bs,  microscopic  or  otherwise,  he  can  state 
•e  will  be  in  future  time  an  inj  ury.  I  do  not 
lit  would  be  sufficient.  I  take  it  there  must 
sent  injury  visible,  as  I  have  said  before, 
ary  persons  conversant  with  the  subject 
ind  such  an  injury  as  would  entitle  a  jury 
abstantial,  as  distinguished  from  nominal, 
.  I  consider  that  to  be  the  meaning  and 
f  the  learned  judge.  That  meaning  is 
ch  confirmed  by  what  was  said  by  the 
^rds  in  deciding  that  case,  especially  by 
sages  in  the  judnnents,or  rather  speeches, 
Jranworth  and  Lord  Wensleydale.  Lord 
th,  adopting  the  words  of  Mr.  Justice 
ays :  "  It  must  be  plain  that  persons  using 
In,  or  other  works  which  emit  noxious 
may  not  do  an  actionable  injury  to  another, 
(  any  place,  where  such  an  operation  is 
m,  so  that  it  does  occasion  an  actionable 


i  njury  to  another,  is  not  in  the  meaning  of  the 
law,  a  convenient  pla(5e.  I  always  understood  that 
to  be  so ;  but  in  truth,  as  was  observed  in  one  of 
the  cases  by  the  learned  judges,  it  is  extremely 
difficult  to  lay  down  any  actual  definition  of  what 
constitutes  an  inj  ury,  because  it  is  always  a  question 
of  compound  facts,  which  must  be  looked  to  to  see 
whether  or  not  the  mode  of  carrying  on  a  business 
did  or  did  not  occasion  so  serious  an  injury  as  to 
interfere  with  the  comfort  of  life  and  enjoyment 
of    property."    Therefore  it  must    be  a  serious 
injury  of  some  kind.    Then  he  refers  to  a  case  of 
his  own,  and  he  says  he  thinks  that  Mr.  Justice 
Mellor  could  not  have  possibly  stated  the  law 
better.    Then  Lord  Wensleydale  says  :  "  In  these 
few  sentences  I  think  everything  is  included.  The 
defendants  say,  *  If  you  do  not  mind  you  will  stop 
the  progress  of  works  of  this  description.'    I  agree 
that  it  is  so,  because,  no  doubt,  in  the  county  of 
Lancaster,  above  all  other  counties,  where  great 
works  have  been  created  and  carried  on,  and  are 
the  means  of  developing  the  national  wealth,  you 
most  not  stand  on  extreme  rights,  and  allow  a 
person  to  say, '  I  will  bring  an  action  against  you 
for  this  and  that,  and  so  on.'    Business  could  not 
go  on  if  that  were  so.  Everything  must  be  looked 
at  from  a  reasonable  point  of  view ;  therefore  the  law 
does  not  regard  triflmg  and  small  inoonveniences, 
bnt  only  regards  sensible  inconveniences,  injuries 
which  sensibly  diminish  the  comfort,  enjoyment, 
or  value  of  the  property  which  is  atfected."    I  do 
not  think  there  is  any  contest  between  the  learned 
counsel  on  both  sides  as  to  the  law.    They  have 
both  stated  to  me,  as  the  Solicitor  General  said  in 
his  concluding  sentence,  that  the  real  question  Ijhave 
to  try  is,  whether  a  substantial  injury,  meaning 
an  injury  for  which  a  jury  would  give  substantial 
damages,  has  been  inflicted  on  the  plaintiff.    The 
case  may  be  fairly  divided  into  two  complaints. 
The  firs^  complaint  is  an  injury  to  personal  comfort, 
and  as  to  that  there  are  two  observations  to  be 
made ;  first  of  all,  is  the  injury  of  sucn  a  nature 
as  substantially  to  interfere  with  the  comfort  and 
enjoyment  of  the  plaintiff  as  owner  of  the  mansion 
house,  and  grounds  in  question  P  Secondly,  if  it 
is  so,  does  it  come  from  the  defendants'  works  P 
As  regards  the  first  point,  I  have  no  doubt  what- 
ever.   As  regards  the  second,  I  think  it  must  be 
answered  in  this  way,  that  it  does  not  all  come 
from  the  defendants'  works ;  and  I  think  it  does 
not,  even  as  to  the  major  part,  come  from  the 
defendants'  works.    I  think    that    the  state  of 
things,  so  far  as  regards  this  part  of  tbo  case,  was 
not  substantially  altered  by  the  defendants'  works. 

His  Honour  read  extracts  from  the  evidence  of 
the  plaintiff  himself,  and  of  other  witnesses  on  the 
same  side  and  then  proceeded : 

I  think  we  have  it  admitted  by  the  plaintiff 
himself,  that  both  the  Brandon  and  the  Browney 
Collieries  send  smoke,  and,  I  take  it,  no  incon- 
siderable portion  of  smoke,  over  his  property.  I 
am  quite  satisfied  that  some  of  the  smoke  in  the 
Valley,  which  produces  this  feeling  of  discomfort, 
dissatisfaction,  or  annoyance,  and  some  consider- 
able portion  of  it,  is  to  be  attributed  to  these  other 
collieries.  When  I  say  "  smoke,"  of  course  I  par- 
ticularly allude  to  the  black  or  coloured  smoke,  as 
distinguished  from  Ught  or  grey  smoke.  Therefore 
if  I  were  asked  for  an  injunction  on  this  ground 
only,  I  should  certainly  refuse  it ;  but  the  Solicitor 
General  has  not  ventured  to  ask  it  upon  this 
ground.    What  he  has  relied  u^u  \&  \»>aS&—vcA 
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really  the  whole  contest  in  the  case  has  been  upon 
this  point  —  does  or  does  not  the  emanation  of 
sulphurous  or  sulphuric  acid  from  the  coke  ovens 
in  question  seriously  injure  and  damage  the  trees  of 
the  plaintiff,  the  herbage  of  the  plaintiff,  the  fruit 
trees  and  other  vegetable  productions  of  the 
plaintiff,  either  in  his  gardens  or  in  the  woods 
which  are  in  the  neighbourhood  of  the  house,  and 
which  no  doubt  are  of  importance  as  regards  the 
amenities  of  the  house.  As  regards  the  house  and 
gardens,  the  state  of  affairs  is  this  :  The  house  is 
surrounded  by  collieries.  They  are  extremely 
numerous. 

His  Honour  specified  nine  different  collieries  at 
distances  varying  from  one  to  three  miles  from 
the  plaintiff's  house,  and  then  continued : 

Anyone  who  looks  at  the  map  of  the  district, 
and  sees  the  way  in  which  those  coUieres  are 
placed,  must  see  at  once  that  the  plaintiff*s  estate 
is  situate  in  an  atmosphere  loaded  with  coal  smoke. 
That,  I  may  say,  is  the  evidence  on  both  sides. 
Indeed  upon  thatpoint  the  plaintiff's  own  evidence 
i^  very  strong.    He  tells  us,  speaking  of  this  very 
property,  what  sort  of  a  country  he  is  living  in. 
Of  course  there  cannot  be  better  evidence  against 
him  than  his  own,  when  it  is  in  the  shape  of  an 
admission ;  and  what  he  says  is :  "I  should  say 
that  there  were  sufficient  coUieries  to  call  it  a  black 
country,  though  we  have  not  yet  given  it  that 
name.*'     So  that  it  is  clear  that  this  is  a  case  in 
which  pure  atmosphere  cannot  be  expected,  and 
where,  if  you  take  away  Littlebum  Colliery,  the 
subject  of    this   suit,   there  would    still    be    an 
atmosphere  very  impure,  and  so  charged  with 
smoke  at  various  times  as  to  produce,  as  it  cer- 
tainly does    produce,    a  very  sensible  effect  in 
blackening  the  trees.    The  next  point  to  consider 
is  whether  the  Littlebum  Colliery  has  changed 
the  state  of  the  country  in  that  respect,  or  has 
"  introduced  a  new  state  of  things,"  to  use  the 
words  which  I  think  were  used  in  Tipping  v.  The 
St.  Helens  Smelting  Company  (11  H.  L.  Cas.).    As 
regards  black  coal  smoke,  I  must  say  I  have  no 
doubt  it  did  not.    In  the  first  place,  the  quan- 
tity of  back  coal  smoke  before  was  very  consider- 
able, so  considerable,  as  has  been  described  by  the 
plaintiff,  as  to  be  very  troublesome  to  him ;  and  so 
it  is  also  described  by  a  great  number  of  witnesses, 
who  knew  the  place  for  years,  and  who  have  been 
called  by  the  defendants — oddly  enough,  not  by 
the  plaintiff,  but  by  the  defendimts.    They  say 
that  the  place  is  no  worse  now  ttian  it  was  many 
years  ago.    They  are  not  one  witnesss  or  two,  but 
six  or  seven,  who  have  known  the  place  for  a  very 
long  time,  who  have  been  employed  upon  it  as 
gardeners,  and  in  other  offices  about  the  house  and 
grounds,  and  knew  it  well,  and  who  all  agree  that 
the  state  of  blackness,  the  state  of  smokiness  of 
the  place  and  grounds  is  very  much  the  same  now 
as  it  has  been  for  a  very  great  number  of  years. 
On  the  other  hand  we  have  really  nothing^  which 
can  be  called  contradictory  evidence,  and  I  am  of 
opinion  that  the  addition  to  the  quantity  of  black 
smoke — for  there  is  some  black  smoke  in  some 
considerable  quantities  at  times  from  the  Littlebum 
Colliery — has  not  produced  that  alteration  in  the 
state  of  things  which  previously  existed  which 
would  warrant  this  court  in  interfering  on  behalf 
of  the  plaintiff.    Whether  if  none  of  the  other 
collieries  had  ever  existed,  the  Littlebum  Colliery 
would  alone  have    produced    that    state  of    the 
atmosphere  is  a  question  I  am  not  now  called  upon 


to  decide ;  but  I  think  upon  the  evidence  that  il 
would  not,  even  had  the  atmosphere  been  pore. 
The  quantity  of  black  smoke, which  appears  reduced 
to  a  minimum,  issuing  from  that  colliery,  would  not 
have  been  sufficient  for  that  purpose.  It  only 
remains  to  consider  the  real  and  most  importent 
point,  and  the  most  contested  question  in  the 
cause.  Do  the  gaseous  emanations,  not  being  black 
smoke,  which  arise  from  the  colliery,  including  in 
that  expression  any  acid,  injure  the  trees  in  a 
substantial  manner,  so  as  to  entitle  the  plaintiff,  if 
he  had  brought  an  action,  to  substantial  damage?? 
It  must  not  be  forgotten  that  in  the  8K  Hden*i 
Smelting  Company's  Case,  the  jury  awarded  361L 
damages,  as  the  actual  damage  sustained,  whidi 
was  a  very  substantial  sum  indeed,  because  it  was 
only  the  damage  up  to  the  time  of  the  actiOD 
brought.  What  I  have  to  consider  is  whether  such 
a  case  is  made  out  here.  I  must  say  that  I  think 
the  plaintiff  has  come  before  that  damage  has  been 
sustained.  I  am  not  sufficiently  acquainted  with 
the  sciences  of  botany  and  chemistry  to  be  able  to 
say  whether  the  damage  will  ever  be  sustained; 
but  I  have  great  doubts  about  that.  It  ia  quite 
sufficient  for  me  to  say  that  when  I  look  at  the 
evidence  I  am  of  opinion  that  it  has  not  yet  been 
sustained. 

His  Honour  made  some  further  comments  upon 
the  evidence  and  continued : 

For  these  reasons  I  think  the  plaintiff  has  not 
made  out  his  case,  and  that  as  he  comes  hero 
strictly  upon  legal  grounds  to  ask  for  an  injunctkm 
upon  the  ground  of  substantial  injnry,  the  only 
course  I  can  take  is  to  dismiss  the  oiU,  and  of 
course  the  costs  must  follow. 

From  this  decision  the  plaintiff  appealed. 
Henry  Matthews,  Q.C.,  and  Edmund  James  and 
Trevelyan  (of  the  Common  Law  Bar),  for  the 
appellant. 

Sir  Henry  James,  Q.C.,  Waller,  Q.C.,  and  Mac 
laehlan,  for  the  respondent  company. 

The  nature  of  the  arguments,  whicb  cbieflj 
turned  upon  the  evidence,  is  sufficiently  indicated 
in  the  judgments  of  the  court. 

Their  Lordships  took  time  to  consider  their 
judgments. 

July  14. — Lord  Justice  Ja^ces  now  delivered  the 
following  judgment :  In  this  case  the  llaster  of 
the  Bolls  dismissed  the  bill  of  the  plaintiff  with 
costs.  The  bill  in  substance  sought,  by  a  manda^ 
tory  injunction  to  prevent  the  defendants,  who  are 
a  great  colliery  company,  from  erecting  or  woik- 
ing  any  coke  ovens  or  other  ovens  to  the  nnisanoe 
of  the  plaintiff,  the  nuisance  alleged  being  firan 
smoke  and  deleterious  vapours.  The  Master  of 
the  Rolls  thought  it  right  to  lay  down  what  be 
conceived  to  bo  the  principle  of  law  applicable  to  a 
case  of  this  kind,  which  principle  he  foiind  ex* 
pressed  in  the  great  case  of  Tipping  ▼.  Tks  8L 
Helen's  Sm€lti7ig  Company  (12  L.  T.  Rep.  N.  S.776; 
11  H.  of  L.  Cas.  642),  in  which  Mellor,  J.,  gave  a 
very  elaborate  charge  to  the  iury,  which  was  after- 
wards the  subject  of  very  elaborate  discmafdon  and 
consideration  m  the  House  of  Lords.  The  Haater 
of  the  Rolls  derived  from  the  case  this  principle: 
that  in  any  case  of  this  kind,  where  the  plaintiff  v 
seeking  to  interfere  with  a  great  work,  carried €0, 
so  far  as  the  work  itself  is  concerned,  in  the  nor 
mal  and  usual  maimer,  the  plaintiff  mnafe  ahov 
substantial,  or,  to  use  the  expression  of  the  Haater 
of  the  Rolls,  visible  damage.  The  term  '^Ttaibla'' 
was  very  much  quarrelled  with  before  ns  as  op^ 
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■ocurate  statement  of  the  law.    It  was 

the  word  used  ia  the  jadgment  of  the 
f  Lords  (in  Tipping  v.  The  St.  Helen*8 

Company)^  was  ''sensible."  I  do  not 
ere  is  much  difference  between  the  two 
018.  When  the  Master  of  the  Bolls  said 
dama^  must  be  visible,  it  appears  to  me 
ras  quite  right,  and,  as  I  understand  it,  it 

to  this :  that  although,  when  you  once 
the  fact  of  actual  substantial  damage,  it 
ight  and  legitimate  to  have  recourse  to 
evidence  upon  the  question  of  the  causes 
that  damage  is  to  be  referred,  yet  if  you 
ed  to  start  with  scientific  evidence,  such 
procured  by  the  microscope  of  the  natu- 
the  tests  of  the  chemist,  for  the  purpose 
ishing  the  damage  itself,  that  will  not 
It  must  be  an  actual  damage  capable  of 
>wn  by  a  plain  witness  to  a  plain  common 
The  damage  must  also  be  substantial, 
cist  be,  in  my  view,  actual ;  that  is  to  say, 
i  has  no  right  whatever  in  dealing  with 
3  of  this  kind  to  have  regard  to  contin- 
ospective,  or  remote  damage.  I  would 
!  this  by  analogy.  The  law  does  not  take 
'  the  imperceptible  accretions  to  a  river 
x>  the  sea  shore,  although  afber  the  lapse 

they  become  perfectly  measurable  and 
able ;  but  if,  in  the  course  of  nature,  the 
Blf  is  so  imperceptible,  so  slow,  so  gradual, 
quires  a  great  lapse  of  time  before  the 
re  made  palpable  to  the  ordinary  senses  of 
,  the  law  disregards  that  kind  of  imper^ 
>peration.  So,  if  it  were  made  out  that 
nute  a  millionth  of  a  grain  of  poison  were 

by  a  tree,  or  a  millionth  of  a  grain  of 
osited  upon  a  tree,  that  would  not  do, 
after  the  lapse  of  a  million  minutes  the 
poison  or  the  grain  of  dust  could  be  easily 
It  would  never  have  done,  as  it  seems 
r  this  court,  in  the  reign  of  Henry  the 
have  interfered  with  the  further  extension 
3  of  sea  coal  in  London,  because  it  had  been 
ed  to  their  satisfaction,  or  predicted  to 
isfaction,  that,  by  the  reign   of   Queen 

roses  both  white  and  red  would   have 

blow  in  the  Temple  Grardens.  K  some 
|ue  haven  opens  its  arms  to  invite  the 
e  of  the  world,  it  is  not  for  this  court  to 
3  embrace,  although  the  fruit  of  it  should 
^hts  and  sounds  and  smells  of  a  common 
nd  shipbuilding  town,  which  would  drive 
ds  and  their  masters  from  their  loved 
With  respect  to  this  particular  pro- 
3re  us,  I  observe  that  the  defendants  have 
id  themselves  on  a  peninsula  which  comes 
fsLT  into  the  very  heart  of  the  ornamental 
Tesque  grounds  of  the  plaintiff.  If,  in- 
irecting  coke  ovens  at  that  spot,  they  had 
ded,  as  apparently  some  persons  in  the 
rhood  on  the  other  side  have  done,  to 
ron  stone  and  erect  smelting  furnaces, 
id  mills,  and  had  filled  the  wnole  penin- 
1  a  mining  and  manufactunng  vUIa^e, 
vhops  and  pigsties  and  dog  kennels,  with 
s,  and  chiloren,  which  would  utterly  have 
i  the  beauty  and  amenity  of  the  plamtiff's 
this  court  could  not,  in  my  judgment, 
rfered.  A  man  to  whom  Providence  has 
9state,  under  which  there  are  veins  of  coal 
rhaps  hundreds  or  thousands  of  pounds 
mnst  take  the  gift  with  the  oonsequences 


and  concomitants  of  the  mineral  wealth  in  which 
he  is  a  participant.    But  in  this  particular  case  tho 
bill  itself  did  not  allege  any  sentimental  case ;  it 
did  not  allege  any  prospective  case ;  it  did  not  allege 
any  contingent  or  remote  case.    On  the  bill  as  it 
stood,  and  on  the  evidence  in  support  of  that  bill, 
there  was  a  case  of  absolute  nuisance  of  a  startling 
magnitude.    As  the  volume  was  opened  and  the 
affidavits  were  read  one  after  another,  it   really 
seemed  to  me  scarcely  possible  to  conceive  that 
any  answer  or  any  avoidance  could  have  been 
successfuUy  made  by  the  defendants.    But  when 
the  case  on  the  part  of  the  defendants  came  to  be 
heard,  and  when  the  evidence  came,  affidavit  after 
affidavit,  to  be  read,  every  observed  fact  and  every 
scientific   conclusion  from  the  fact  was  directly 
traversed — directly,    absolutely,    and    completely 
traversed.  The  only  thing  which,  to  my  mind,  was 
unmistakably  established  in  this  case  by  the  evi- 
dence on  both  sides,  was  the  utter  worthlessness 
of  affidavit  evidence  in  such  a  case  as  this.    That 
was  made  out  unmistakably  to  my  satisfaction. 
The  affidavits  were  before  the  Master  of  the  Bolls, 
who  not  only  had  the  affidavits  on  one  side  and  the 
affidavits  on  the  other  side  read  to  him,  but  they 
were  evidently  very  carefully  considered   hj  him, 
for  I  happened  to  have  the  copy  of  the  evidence 
which  he  had  before  him.    The  witnesses  who  were 
selected  on  each  side  as  the  proper  sample  wit- 
nesses for  cross-examination  were  cross-examined 
before   him,   and    to    some    not   inconsiderable 
extent   cross-examined    by  him.      One    of    the 
witnesses,    who   was    a   great   witness    for    the 
plaintiff,    Mr.     Gorrie,    from     Edinburgh,    was 
called    back    to    assist   him ;    and   he    himself 
carefully  examined  with  a  microscope,  I  believe, 
or  with  a  glass,  every  specimen  that  was  produced 
to  him  from  the  woods  of  the  plaintiff,  and  after  a 
hearing  of  several  days,  and  an  examination  so 
carefuUy  conducted  as  that,  he  came  to  the  conclu- 
sion that  the  plaintiff  had  utterly  failed  to  make 
out  his  case,  and  that  there  was  no  case  proved  to 
him  of  a  single  tree  killed,  of  a  single  tree  sub- 
stantially injured,  or  of  a  single  blade  of  grass — to 
use  his  expression — burnt  or  destroved.    That  was 
the  conclusion  he  came  to  upon  the  question  of 
fact.    It  appears  to  me  that  whatever  conclusion 
I  might  have  arrived  at  myself  upon  the  evidence, 
if  it  had  come  before  me  in  the  first  instance  and 
I  had  nothing  but  the  papers  before  me,  I  cannot 
overrule  a  decision  so  arrived  at,  with  such  advan- 
tages and  after  such  (tpportunities.    Indeed,  we 
were   hardly    pressed  to   overrule  that  decision 
simpliciter.    It  was,  indeed,  suggested  to  us  that 
we  might  to  some  extent  take  ]udicial  cognisance 
of  the  fact  that  there  are  one  hundred  thousand 
tons  of  coal,  with  all  the  sulj^ur  in  it  burnt,  and 
throwing  its  products  into  the  air  every  year.  It  was 
said,  "  You  must  know  that  such  a  thing  as  that 
cannot  take  place  within  a  few  hundred  yards  of  a 
man's  woods  without  injuring  them."    1,  speaking 
for  myself,  was  not  startled  at  the  amount.    One 
hundred  thousand  tons  of  coal  converted  into  coke 
did  not  appear  to  me  to  be  anything  very  startling 
in  point  of  amount.    I  believe  uiere  are  great 
numbers  of  ironworks  and  other  works  in  this 
country  in  which  a  great  deal  more  than  that  are, 
not  piurtially  consumed  by  beinc;  converted  into 
coke,  but  wholly  consumed,  so  as  to  throw  the 
whole  products  of  combustion  into   the  air.    I 
believe  that  within  no  very  great  distance  of  the 
room  (Lords  Justicea'  Co\iTt»  lAxuscS^^  ^olx^^  vdl 


184 


MAGISTRATES'  CASES. 


Chan.] 


Salvin  v.  Thb  North  B&akcepeth  Goal  Coicpant. 


[Ghav. 


which  I  am  Bitting  now,  or  at  all  events  within  the 
Metropolis,  as  ranch  as  seven  raillions  of  tons  of 
coal  are  bnrnt  every  year,  and  load  the  atmosphere 
with  the  products  of  combustion.  Therefore,  cer- 
tainly, I  conld  not  take  cognisance  of  the  fact  that 
one  hundred  thousand  tons  of  coal  converted  into 
coke  must  necessarily  be  substantially  a  nuisance 
to  woods  within  four  or  five  hundred  yards  of  it. 
One  thing  which  I  ought  to  bave  noticed  with 
reference  to  the  contradiction  between  the  evidence 
of  the  plaintiff  and  that  of  the  defendants  is,  that 
whereas  the  plaintiff  started  his  case  with  a  de- 
scription of  the  loads  of  dust,  smoke,  and  soot  that 
came  from  the  coke  ovens  of  the  defendants,  the 
defendants  meet  that  with  a  statement  which  ap- 
pears, 80  far  as  I  can  see,  to  bo  absolutely  verified, 
that  they  never  practically  produce  any  black 
smoke,  or  soot,  or  oust  at  all,  but  that  the  whole  of 
the  matter  in  their  coke  ovens  is  absolutely  converted 
into  a  thing  which  is  almost  invisible.  However, 
we  were  pressed  with  this,  that  further  time  had 
elapsed,  another  year  had  gone,  and  that  we  might 
send  down  a  scientific  witness,  or  scientific  wit- 
nesses, who  should  go  and  inspect  the  property, 
and  report  to  us  either  as  witnesses  or  referees. 
To  my  mind  that  would  not  be  a  satisfactory  mode 
of  dealing  with  such  a  case  as  this.  I  am  unable 
to  find  any  question  or  questions  which  I  could 
dictate  to  those  witnesses  upon  which  their  answers 
would  enable  me  to  determine  the  case.  They 
would  not  merely  have  to  ascertain  what  there  is, 
but  what  is  the  cause,  and  how  much  of  one  parti- 
cular cause  operates  in  combination  with  other 
causes ;  and,  in  truth,  it  would  be  giving  a  new 
trial  upon  new  evidence,  based  upon  the  present 
state  of  things.  Therefore,  I  could  not  give  my 
voice  for  any  such  attempt  as  that  to  solve  the 
question  between  the  parties.  In  truth,  speaking 
for  myself,  I  should  be  very  loath  to  stop  a  great 
work  of  this  kind,  especially  where  there  is  con- 
flicting evidence  between  the  parties,  except  upon 
the  evidence  of  a  jury,  which  jury  would  have  nad 
the  opportunity  of  personally  visiting  and  seeing 
the  locus  in  quo  and  the  surrounding  district,  and 
before  whom  witnesses  would  give  their  evidence 
viva  voce  in  open  court,  and  with  the  knowledge 
that  they  were  giving  it  to  persons  who  had  the 
opportunity  themselves  of  knowing  something  of 
wnat  they  were  deposing  to.  Then  the  question 
presented  itself  as  to  whether  an  issue  should  be 
directed  to  try  the  question  of  nuisance.  An  issue 
would,  however,  hardly  be  a  just  or  proper  mode 
of  trying  the  case.  The  bill  was  filed  in  Feb.  last 
year.  An  issue  could  hardly  be  satisfactorily 
disposed  of  by  a  jury  as  to  what  was  the  state  of 
things  at  that  time  when  the  plaintiff  invoked  the 
protection  of  this  court,  and  I  therefore  am  not 
altogether  uninfluenced  by  this  consideration,  bv 
a  desire  that  the  whole  of  this  mass  of  rubbish 
should  be  swept  away  and  buried  for  ever,  and  the 
whole  thing  tried  de  novo,  without  any  prejudice 
from  what  has  gone  before  in  this  court.  Of 
this  I  am  satisfied,  that  if  with  the  experience 
of  the  year  1873,  if  with  the  experience  of  the  year 
1874,  and  if  with  the  experience  of  the  beginning 
of  the  year  1875,  the  plaintiff*  is  able  to  niake  out 
that  there  has  been  a  substantial  wrong  done  to 
him,  and  a  substantial  wrong  being  continued  to 
be  done  to  him,  which  is  properly  the  subject  of 
an  action,  there  is  no  imminent  danger  of  irre- 
mediable mischief— there  is  no  danger  of  any  mis- 
cbieffor  which  he  will  not  be  able  to  get  ample 


compensation  up  to  the  time  of  the  verdictk 
whether  that  is  reckoned  in  scores,  or  hundreds,  or 
thousands  of  pounds ;  and  if  as  the  result  of  that 
verdict,  and  of  the  evidence  adduced  in  that  trial, 
it  should  then  appear  to  the  court  or  judge  that  il 
is  a  fit  case  to  follow  up  by  a  mandatory  injimo> 
tion,  that  mandatory  injunction  would  be  quite  in 
time  to  arrest  the  further  progress  of  mischieL 
For  I  am  satisfied  that  if  as  the  result  of  sodi 
proceedings  such  an  injunction  were  granted  in 
the  year  1875,  by  the  year  1876  no  landscape 
painter  or  landscape  gardener  would  be  able  to 
trace  in  the  woods  and  forests  of  this  estate  the 
slightest  evidence  of  the  peril  to  which  they  had 
been  in  the  mean  time  exposed.  I  think  the  plain- 
tiff* ought  to  be  in  the  position  of  a  man  who  has 
been  nonsuited  at  law  for  want  of  safficient  evi- 
dence at  the  time.  If  he  can  make  out,  with  new 
materials  and  with  better  evidence,  a  better  case 
to  satisfy  the  court,  he  is  at  liberty  to  do  so.  The 
decision  of  the  Master  of  the  Bolls  affirmed,  as  I 
think  it  should  be  affirmed  hj  us,  will  not  preju- 
dice him  any  more  than  to  this  effect :  that  he  hid 
not,  up  to  the  22nd  Feb.  1873,  sustained  sufficient 
damage  to  warrant  a  verdict  in  an  action  on  the 
case,  or  to  warrant  this  court  in  interfering. 
Further  than  that,  he  is  not  prejudiced  except,  of 
course,  that  like  every  other  unsuocessful  litigant, 
he  has  to  pay  the  costs  of  his  unsuccossfal  htiga> 
tion.  I  am  of  opinion  that  the  decree  of  the  Master 
of  the  Bolls  ought  to  be  affirmed,  and  that  tlui 
appeal  should  be  dismissed  with  costs. 

Lord  Justice  Melush. — ^There  is  no  real  diffi- 
culty as  to  the  principles  on  which  the  oomt 
should    proceed    in  determining  this  case.    The 
question  to  be  determined  is,  whether  the  plaintiff 
has  made  out  that  in  an  action  at  law  he  eoold 
recover    substantial    damages    for    the    noisanoe 
alleged  in  the  bill.    The  only  real  difficulty  about 
that  is  the  mode  of  distinguishing  how  much  of 
that  proposition  depends  upon  Questions  of  ftfd, 
and  how  much  upon  questions  of  law.    There  is  a 
difficulty,  to  my  mind,  in  distinguishing  precisely 
what  is  a  auestion  of  fact  from  what  is  a  qoestkn 
of  law  in  these  proceedings  about  nuisanoes    In- 
deed, when  certain  inferences  of  fact  have  been 
established  by  a  number  of  cases,  they  become  to 
a  great  extent  very  nearly  of  the  same  authority  ai 
if  they  were  propositions  of  law.    For  instance,  it 
it  is  of  course  not  correct  to  say,  as  a  strict  proper 
sition  of  law,  that  if  the  plaintiff  has  not  sustaiiMd, 
or  cannot  prove  that  he  nas  sustained  snbstantiil 
damage,  this  court  will  give  no  relief,  becaose^  of 
course,  if  it  oould  really  be  proved  that  tbe  plaii^ 
was  about  certainly  to  sustain  most  sabstantiil 
damage  by  what  the  defendant  was  doing,  nd 
there  was  no  doubt  about  it,  this  oonrt  wonM  stop 
the  defendant  at  once,  and  would  not  wait  until 
the  substantial  damage  had  been  sastained.    Bot 
in  nuisances  of  this  particular  kind,  it  is  known  bj 
experience  that  it  is  impossible  to  be  certain  that 
substantial  damage  ever  will  be  sustained  unleM 
substantial  damage  actually  has  been  8a8tained,nd 
therefore  with  reference  to  this  particnkur  deecrip* 
tion  of  nuisance,  it  becomes  perfectly  correct  to 
lay  down  the  principle  that,  unless  anbatuitiii 
damage  is   proved  to  have  been   Bostaiiied,  tiui 
court  will  not  interfere.    And  so,  in  my  opinkBf 
with  reference  to  the  observations  dTtlie  IfiMterof 
the  Bolls  about  the  damage  being  visiUe.    TUil 
not  correct,  of  course,  as  a  strict  propontion  <d 
law,  as  if  it  is  made  out  that  there  is  mbtrimtii 
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damaee  by  legal  evidence,  it  does  not  matter  how  it 
is  made  out,  whether  it  is  made  out  by  the  eye,  or 
whether  it  is  made  out  by  the  nose,  or  whether  it 
is  made  out  by  the  eye  of  a  scientific  person  or  by 
the  eye  of  anybody  else.  But,  as  a  matter  of  fact, 
in  cases  of  a  nuisance  of  this  particular  descrip- 
tion, unless  the  damage  is  proved  to  have  been 
sustained  so  that,  I  wul  not  say  every  ignorant 
eye,  but  every  fairly  instructed  eye  can  reaXij  see 
it  in  the  woods  itself— unless  that  is  the  case,  it  is 
impossible  to  be  certain  that  the  substantial 
damage  really  has  been  sustained.  Therefore, 
those  propositions  are,  to  my  mind,  perfectly  ac- 
curate, and  I  do  not  think  that  it  is  material  here 
to  distinguish  how  much  of  them  oucht  now  to  be 
consider^  as  inferences  of  fact  which  the  court 
draws  from  experience  in  former  cases,  or  how 
much  of  them  are  to  be  considered  strictly  as 
questions  of  law.  On  account  of  the  great  im- 
portance of  this  case  to  the  parties ;  and,  certainly, 
trom  the  great  contradiction  in  the  evidence,  it 
was  not  satisfactory  in  my  mind  to  decide  the  case 
without  in  a  great  measure  going  through  the 
evidence  in  the  book  before  me.  The  result  of  it 
is,  that  I  am  persuaded  that  this  case  was 
thoroughly  investigated  in  the  court  below,  that  is 
to  say,  it  was  as  thoroughly  investigated  as  the 
defective  procedure  renaers  it  possible  that  a 
case  of  this  kind  should  be  investigated.  It  is  quite 
obvious  that  the  Master  of  the  Bolls,  in  coming  to 
the  conclusion  to  which  he  did  come,  had  very 
great  advantages  over  what  we  possibly  can  have. 
All  the  witnesses,  the  scientific  witnesses  and  the 
other  witnesses  who  were  cross-examined,  were 
cross-examined  before  him.  He  put  numerous 
questions  to  them  himself,  to  satisfy  his  own  mind 
as  to  the  particular  points  on  which  he  required  to 
be  satisfied,  and,  no  doubt,  he  obtained  that  infor- 
mation which  he  particularly  wanted.  We  have 
not  that  advantage,  and  deciding  on  what  I  con- 
sider to  be  a  pure  question  of  fact — this  being  the 
first  appeal,  perhaps  it  would  be  wrong  to  go  quite 
so  far  as  to  say,  that  the  decision  in  point  of  fact, 
must  be  what  in  a  court  of  law  would  be  called  a 
verdict  against  the  weight  of  evidence  to  entitle 
us  to  interfere ;  but  I  think  great  weight  must  in 
cases  of  this  kind  be  given  to  the  decision  of  the 
court  below ;  and  unless  we  can  see  plainly  to  our 
minds  that  there  is  a  wrong  inference  drawn  on  a 
point  of  fact,  we  ou^ht  not  to  interfere  with  the 
dedsion.  And  having  read  through  all  the  evi- 
denoe,  I  cannot  say  that  on  the  evidence,  as  it 
stands,  I  difier  from  the  conclusion  that  the  Master 
of  the  Bolls  came  to.  I  entirely  agree  with  what 
the  Lord  Justice  has  said,  that  the  cross  examina- 
tion of  the  witnesses  who  were  cross-examined,  if 
it  proves  anything,  does  certainly  make  out  this, 
that  the  affidavit  evidence  of  those  who  were  not 
cross-examined  is  necessarily  most  untrustworthy. 
I  suppose,  when  the  parties  assented  for  the  pur- 
pose of  saving  expense — and  I  do  not  say  that  it 
was  at  all  an  improper  agreement — that  only  cer- 
tain selected  witnesses  should  be  ysross-examined, 
they,  of  course,  must  have  run  the  chance  of  such 
an  inference  as  that  being  drawn,  and  when 
I  see  the  very  large  modifications  in  the  evidence 
of  all  the  important  witnesses  both  on  one  side  and 
on  the  othei^or  there  are  several  of  the  defen- 
dant's witnesses  who  to  a  ^preat  extent  admit  things 
very  strongly  against  their  case  when  they  come 
to  oe  pressea  in  cross-examination — ^when  I  see  the 
great  difference  that  is  made  in  the  result  of  the 
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evidence  of  those  who  are  cross-examined  and  those 
who  are  not,  it  is  utterly  impossible  to  give  deci- 
sion in  favour  of  the  plaintiff  on  the  testimony  of 
his  witnesses  who  were  not  cross-examined,  and 
who  gave  their  evidence  solely  on  affidavit.  The 
evidence  in  favour  of  the  plaintiff  that  certainly 
struck  my  mind  most,  when  the  evidence  was  first 
read,  was  that  of  the  numerous  foresters  who  were 
examined,  and  who  apparently  gave  very  conclu- 
sive opinions,  but  I  think  they  are  open  to  the 
criticism  which  the  Master  of  the  Bolls  made  upon 
them,  namely,  that  they  do  for  the  most  part 
only  state  their  opinions.  They  say  that  they 
looked  at  the  trees,  and  that,  in  their  opinion, 
they  were  greatly  damaged ;  that  they  came  up 
six  months  afterwards,  and  that,  in  their  opi- 
nion, the  damage  had  greatly  increased.  That 
shows  what  the  value  of  affidavit  evidence  is. 
They  state  their  opinions,  and  they  do  not  state 
facts.  They  do  not  detail  to  the  court  what  they 
actually  observed  with  their  eyes,  so  that  the  court 
might  from  that  come  to  a  conclusion  as  to  what 
the  actual  damage  would  be.  Therefore,  on  the 
whole,  I  have  no  doubt  at  all  that  it  is  impossible, 
on  this  evidence  as  it  stands,  to  do  anything  else 
than  affirm  the  judgment  of  the  Master  of  the 
Bolls.  The  question  on  which  I  did  certainly,  at 
the  close  of  the  tergument,  entertain  a  doubt,  was 
whether  it  was  our  duty  to  have  this  case  further 
investigated,  and  simply  to  affirm  the  judgment  of 
the  Master  of  the  Bolls.  Now  I  agree  with  what 
the  Lord  Justice  has  said,  that  it  would  have  been 
very  difficult  for  us  to  have  sent  down  any  persons 
on  whose  evidence  we  could  satisfactorily  have 
relied,  to  examine  the  state  of  the  woods  at  present. 
We  should  practically,  if  we  had  done  that,  have 
been  giving  up  our  judgment  to  their  iudgment, 
for,  after  having  done  that,  it  would  have  been 
very  difficult  for  us  to  have  differed  from  what  they 
said.  Then  I  considered,  and  that  is  what  I  had 
mere  doubt  about,  whether  it  was  our  duty  to 
order  an  issue  to  be  tried  at  Durham.  But  I  have 
come  to  the  conclusion  that  that  is  not  our  duty. 
In  the  first  place,  the  plaintiff  at  the  outset  had  tne 
choice  of  the  tribunal  which  he  would  select.  He 
could  have  brought  his  action  at  law,  and  tried  it 
by  a  jury  of  the  county  of  Durham,  if  he  had  been 
so  minded,  or  he  might  have  instituted  his  suit  in 
this  court.  He  chose  to  institute  his  suit  in  this 
court,  and,  in  my  opinion,  it  is  very  important  for 
us  to  see,  though  of  course  we  must  administer 
equal  justice  to  both  parties,  that  plaintifis  do  not 
get  the  power  of  stopping  very  important  com- 
mercial works  by  proceedings  in  this  court  when 
they  have  not  got  a  case  which  they  could  prac- 
tically present  to  a  lury.  And  then  it  is  impossible 
not  to  be  infiuenced  by  this  consideration.  Here  an 
enormous  expense  has  been  incurred  by  a  trial  in 
this  court,  bringing  up  all  the  witnesses  to  Lon- 
don. The  Master  of  the  Bolls  has  properly  come 
to  the  conclusion  on  the  evidence,  as  it  stands, 
that  the  plaintitf  has  not  made  out  his  case,  and 
therefore  he  has  dismissed  his  bill.  Will  it  be 
just  and  right,  if  that  is  the  state  of  the  evidence 
on  the  case  as  it  stands,  that  we  should  begin  a 
totally  new  investigation,  at  an  enormous  expense 
also  to  the  defendants  who  have  been  brought  here 
by  the  plaintiff,  and  who  say  that  it  is  not  their 
fault  that  there  has  been  no  trial  by  a  jury, 
because  the  plaintiff  did  not  choose  to  bring  an 
action  and  did  not  choose  to  ask  for  a  jury  in  the 
court  below?    It  ap]^eax%  Vi  m^  ^iJaaX^\\»'R^Q^^\» 
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m^ast  to  the  defendants  to  order  that  there  should 
be  an  issne  tried  in  this  matter,  particularly  when 
one  considers  that  the  case  is  not  finally  decided. 
If  a  real  damage  does  go  on  being  sustained,  and 
is  made  plain  and  manifest  so  that  no  one 
who  sees  the  woods  can  doubt  it — if  that  does 
occur  the  plaintiff  will  not  be  without  his  remedy. 
He  still  may  brine  his  action,  and,  in  my  opinioD, 
on  the  evidence,  I  have  no  doubt  that  he  may  bring 
his  action  in  time  to  stop  any  real  serious  damage 
to  his  property.  On  the  whole,  therefore,  I  am  of 
opinion  that  the  judgment  of  the  Master  of  the 
Bolls  must  be  affirmed,  and  the  appeal  dismissed 
with  costs.  Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  Rogerson  and  Ford  ; 
for  the  respondents,  jfTard,  Mills,  and  WUham, 


ELECTION  FETZTZOVS. 

Beported  by  F.  O.  Ckump,  Esq.,  Barrister.«t-L&w. 


THE  BOROUGH  OF  POOLE. 

(Before  Geove,  J.) 

May  4,  5,  6,  7,  8,  and  9, 1874 

Parliamentary  election — Bribery — Corrupt  prO' 
mises — Influencing  wives  of  voters — Treating — 
Payment  of  publicans*  bills  at  previous  election — 
Supply  of  beer  at  subsequent  election — Intention 
of  candidate — Sequence  of  events — Biemateness — 
Costs, 

A  solicitor  employed  as  tlie  election  a^ent  of  the 
respondent,  called  upon  the  wives  of  voters  with 
the  view  to  obtain  their  husbands*  votes,  and  in 
so  doing  held  out  to  the  wives  expectations  of  pay' 
meni  of  money,  or  money's  worth,  ex,  qr,,  by  pay- 
ment  of  rates,  relief  from  difficulties,  or  new 
dresses  for  themselves. 

Held  that  such  a  proceeding  was  a  corrupt  proxies, 
going  to  the  very  root  of  electoral  corruption,  and 
avoided  the  election. 

At  a  previous  election  in  1868  upwards  of  2001,  was 
paid  by  the  present  respondent,  then  a  candidate, 
for  beer  supplied.  Such  payments  were  not  re' 
turned  in  the  election  expenses.  At  the  election  in 
1874  large  quantities  of  beer  were  supplied  by  the 
publicans,  but  the  bills  sent  in  to  the  respondent 
were  dated  the  day  after  the  poUing  and  pur' 
ported  to  charge  only  for  beer  supplied  subss' 
quently  to  the  election.  When  such  biUs  were 
sent  in  they  were  not  objected  to  by  the  respon* 
dent's  agent,  nor  did  he  maJce  any  remonstrance 
concerning  them. 

Held  that  the  treating  at  tlie  election  in  1874  was 
sufficiently  connected  with  thai  in  1868,  to  justify 
the  anticipation  thai  a  considerable  sum  of  money 
toould  be  allowed  for  beer,  and  to  maJce  the  treat- 
ing at  tlie  loiter  corrupt,  as  tending  to  influence 
voters,  or  as  being  a  reward  for  having  voted. 

tSeinble,  lavish  treating  by  publicans  themselves, 
toithout  any  ground  for  expecting  payment,  would 
be  sufficient  to  avoid  tlie  election. 

The  ruling  of  Lush,  J.,  in  the  Brecon  petition, 
approved  and  followed, 

Tlie  petitioners  being  persons  put  forward  by  others 
unable  to  pay  costs  beyond  the  deposit  in  the  event 
of  defeat,  and  there  being  no  evidence  that  their 
object  was  to  purify  the  electoral  condition  of  the 
borough : 

Held,  that  each  side  should  pay  their  own  costs. 

This  was  a  petition  against   the  return  of  Mr. 
Waring  in  18/4,  which  was  impunged  on  the  ground 


of  general  bribery,  treating,  and  nndne  influenoe 
before  and  after  tne  election. 

H.  Giffard,  Q.G.  and  W.  O.  Harrison  wera 
counsel  for  the  petitioners. 

BaUantine,  Serjt.,  Mclntyre,  Q.G.,  and  Boweik, 
for  the  respondent. 

This  report  is  confined  to  theaHegationamoTed, 
namely,  of  bribery  by  corrupt  promises  ana  treat- 
ing. The  facts  are  fully  stated  in  the  jndg* 
ment. 

On  the  question  of  treating  BaUanHns,  Sent, 
for  the  respondent,  addressed  his  Lordship.    He 
said : — On  the  present  occasion  your  Lordship  wiH 
have,  I  venture  to  think,  first  of  all  to  define  what 
is  the  meaning  of  treating.    Of  coarse  there  is  no 
difficulty  in  understanding  that  treating  in  the 
ordinary  sense  of  the  term  means  that  profvisions 
or  wines  are  furnished  to  another  at  some  <»ie 
else's  expense.    So  far  there  is  no  difficoltj  ia 
dealing  with  the  word,  but  the  question  is  wluit  is 
treating  that  will  invalidate  an  election,  and  for 
the  purpose  of  invalidating  an  election  treatiiig 
must  be  corrupt.     There  again  we  meefc  with 
another  term  of  very  doubtful  significaticm.     The 
word  corrupt  is  governed  when  used  in  these 
statutes  by  matters  of   a  purely  Parliannentvy 
kind,  and  adapted  to  elections  alone,  and  not  by 
the  ordinaxj  meaning  of  the  term.    I  apprdieod 
that  what  is  meant  to  be  corrupt  in  the  statotes 
governing  these  inquiries  is  something  done  in* 
tentionally,  with  a  view  to  influence  the  electioa ; 
to  influence  a  single  vote,  or  a  greater  nnmbor  of 
votes ;  a  giving  away  of  provisions  with  the  view 
to  affect  the  mind  of  the  person  to  whom  it  ii 
given ;  and  to  indace  him  to  give  his  vote  in  the 
quarter  the  donor  desires  it  to  be  ^ven.    Another 
application  of  the  term  corrupt  is  when  there  is 
provision  or  treating,  with  a  view  to  reward  a  per- 
son for  the  vote  that  he  has  so  given.     There  again 
very  probably  is  another  limitation,  because  inas- 
much as  before  the  vote  was  given  there  was  smne 
undertaking  implied  or  real  which  would  have  an 
effect  on  the  mind  of  the  voter.    I  apprehend  that 
under  no  circumstances  would  the  treating  in  this 
case  be  such  as  to  disqualify  the  elected  candidate. 
I  believe  I  have  not  incorrectly  stated  the  ad- 
mitted definitions  of  that  word,  and  the  mode  in 
which  the  facts  must  be  applied  for  the  purpose  of 
bringing  out  the  conclusion  sought  to  be  obtained 
in  order  to  unseat  the  member.    He  cited 

Hie  Brecon  Petition  (unreported;    see  Leigh  adl 

Le  Marchant'e  Eleotion  Law,  p.  27) ; 
The  Wallingford  Petition,  19  L.  T.  Bep.  N.&766; 

O.  M.  &  H.  58. 

[Grove,  J.,  observed  that  Blackburn,  J.,  considered 
the  quantity  of  drink  to  be  an  ingredient  in  the 
corruption.]  He  put  it  as  to  the  intention  to  afiect 
the  election.  A  small  quantity  only  differs  from  a 
large  one  inasmuch  as  a  large  one  would  be  more 
likely  to  produce  the  effect,  and  if  the  possibitity 
of  producing  the  effect  is  excluded  it  is  im« 
material  whether  the  amount  is  large  or  smaU. 
With  reference  to  the  operation  of  the  prooeedinge 
at  the  election  in  1868  the  learned  seijeant  saidr— 
I  think  I  may  take  it  as  a  fact  that  treating  ate 
an  election,  independent  of  any  promise,  implied 
or  direct,  made  during  the  election  or  before  tiie 
polling,  independent  of  its  aooeptanoe  or  its 
giving  being  by  way  of  re^rard  for  TOtioft 
whether  judicious  or  not,  is  perfectly  legaL  HI 
am  right  in  that  proposition,  I  must  ^wnT^^ 
what  the  facta  of  the  case  are,  and  ask  joor  Laid- 
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ship  wheUier  any  of  them  warrant  yon  in  cominff 
to  the  oonclosion  that  in  any  of  the  incidents  (^ 
the  last  election,  or,  as  I  understand  my  learned 
friend  to  saj,  in  the  election  of  1868,  there  was 
treating  dnrms  the  election  and  subsequent  to  it 
— treating,  as  1  think  it  is  in  evidence  before  your 
Lordship,  on  both  sides — at  all  events,  by  the  evi- 
dence, it  is  not  confined  to  one  side.  I  have  a 
right,  in  arguing  these  matters,  to  take  the 
&voarable  alternative,  inasmuch  as  it  is  not  im- 
puted to  Mr.  Waring,  or  I  should  rather  say  his 
supporters,  that  they  alone  treated  in  the  borough, 
and  I  have  a  perfect  ri^ht  to  assume  that  the 
treating  was  general,  independently  of  the  fact 
that  my  learned  friend  has  never  suggested  by  his 
evidence,  or  bv  a  singte  observation,  that  it  was 
otherwise.  There  are  two  ways  of  looking  at  the 
question— one  is  upon  a  principle  well  known  to  our 
law,  and  the  other,  though  extremely  difficult  to 
be  defined,  is  allowed  to  have  its  bearing  in  all 
cases  in  civil  courts ;  I  mean  the  remoteness  of  an 
act.  A  man  who  meets  with  a  railway  accident 
has  a  paralytic  stroke  two  years  afterwards.  The 
difficnlty  is  that  there  is  no  sequence  of  events ;  it 
is  too  remote,  though  possibly  the  result  of  the 
accident.  This  is  a  case  in  which  certain  things 
were  done  in  an  election  four  or  five  years  ago, 
and,  standing  by  themselves,  are  they  not  ab- 
stractedly too  rempte  P  Bat  it  may  be  said  they 
are  not  too  remote,  supposing  you  continue  to  use 
them — ^that  is  to  s^,  supposing  you  continue  to 
keep  the  remembrance  of  the  borough  alive  with  a 
view  ultimately  to  aftect  the  success  of  the  elec- 
tion. I  think  in  saying  this  I  put  it  as  strongly 
against  my  client  as  I  am  able  to  do.  Of  course, 
before  your  Lordship  introduces  that  element  into 
your  decision,  you  will  come  to  the  certain  con- 
clusion that  that  was  the  intention,  and  that  it  has 
been  kept  alive.  Bat  what  is  the  evidence  of  any- 
thing of  the  kind  P  My  learned  friend  will  rely 
upon  certain  payments  being  made  in  the  borough 
since  that  time  as  indicating  that  Mr.  Waring  had 
an  eye  to  coming  forward  on  a  futare  occasion, 
and  that  will  be  argued  by  my  learned  Mend,  as 
he  argues  everything,  with  great  ability  and  great 
force.  I  must  answer  as  best  I  can,  ana  submit  to 
your  Lordship  whether  it  is  reasonable.  I  am 
speaking  of  the  subscriptions  to  charities,  the 
registration,  and  the  mumcipal  elections.  I  shall 
pass  over  the  charities  without  a  word,  and 
address  myself  to  other  matters.  [Grove,  J.— I 
know  they  subscribe  to  charities,  perliaps  not 
always  from  a  charitable  motive.]  Mr.  Waring  de- 
clares that  he  left  matters  to  be  disposed  of  by  his 
agent,  making  no  inquiry,  and  that,  owing  to  the 
influence  of  the  Guest  family,  he  never  intended  to 
stand  for  Poole  again,  until  lately,  he  speculated 
€m  the  Ballot  Bill  being  carried,  and  he  thought 
his  principles  would  enable  him  to  go  in,  provided 
the  voters  were  allowed  to  be  independent.  He 
had  a  strong  reason  for  this  because  115  who 
promised  to  vote  for  him  at  the  former  election 
did  not,  and  of  these  78  voted  for  Mr.  Guest.  I 
think  it  is  quite  a  &ar  argument  that  the  Guest 
influence  obtained  out  of  his  promises  a  sufficient 
number  of  people  to  return  him  at  the.  head  of  the 
polL  It  is  not  unreasonable,  under  such  circum- 
stances, that  he  should  determine  not  to  stand  for 
Poole  again*  and  I  submit,  taking  his  word,  that 
no  payments  can  be  shown  to  be  made  with  a  view 
to  toe  subsequent  election.  The  value,  if  there  is 
anj,ia  this  argument  is  that  if  he  had  been  shown 


to  be  privy  to  the  treating  in  1868,  he  did  not  mean 
that  it  should  have  an  efiect  on  the  election  that 
subsequently  occurred.    [Grove,  J. — I  have  no 
reason  to  doubt  that  he  intended  not  to  put  up 
again,  but  he  says  he  had  a  shrewd  idea  that  the 
ballot  would  become  law.]    I  wish  to  show  that 
he  had  no  improper  motive  for  the  treating  in 
1868.    Having  disposed  as  far  as  I  am  able  of  that 
election,  we  must  see  what  was  the  course  of  the 
last  election  of  1874,  and  what  was  done  then  that 
could  render  illegal  that  which,  according  to  the 
argument  I  have  addressed  to  your  Lordship, 
would  be  a  perfectly  legal  thing.    No  promises 
are  proved,  with  one  single  exception.     I  admit 
there  is  a  letter,  which  I  do  not  propose  to  com- 
ment   upon.    People    may  do  at  some  time  or 
another  indiscreet  things,   and   probably  if  Mr. 
Aldridge  had  thought  a   little  more  about  the 
matter  he  would  not  have  written  the  letter  to 
Gill.    But,  at  the  same  time,  Mr.  Aldridge  was 
firmly  convinced  that  there  was  no  harm  in  treating 
after  the  election.    If  he  knew  there  had  been  a 
promise  before  the  election,  and  that,  in  point  of 
fact,  acts  had  been  done  which  he  must  know  con- 
stituted bribery,  the  smallest  exercise  of  common 
sense  would  have  prevented  his  writing  a  letter 
whidi  would  have  been  at  all  events  a  clue  to  some- 
thing of  the  kind.    I  contend  that  the  openness  of 
that  letter,  having  relation  to  something  expended 
after  the  election,  showed  he  had  no  consciousness 
that  treating  after  the  election  was  an  improper 
act.    The  case  of  Mrs.  Morris  is  the  only  one  in 
which  there  is  any  promise  of  treating.    [Gbove, 
J. — Are  you  not  putting  it  rather  too  much  upon 
a  wicked,  or,  in  a  popular  sense,  a  corrupt  act  P 
Is  it   necessary  that    a   person    should    be  ex- 
ceedingly    corrupt    and    wicked  P      Is    it    not 
enough  that  acts    were  done,  not   from  a   bad 
and  corrupt  motive,  in  the  common  sense,  but 
which  the  law  declares  illegal  and  which  were 
done  with  the  idea  of  infiuenciug  the  election  P] 
I  used  the  word  corrupt  within  the  meaning  which 
the  learned  judges  hjave  given  to  it.    I  can  quite 
understand  that  though  a  man  may  be  innocent  in 
mind,  yet  if  any  promise  was  made  of  a  reward  for 
the  election,  and  which  promise  is  carried  out  or 
intended  to  be  carried  out  after  the  election,  which 
would  invalidate  it,  I  am  not  able  to  extricate 
myself  from  that  which  is  constituted  to  be  the 
law.    [Grove,  J. — Lush,  J.,  in  the  Brecon  case, 
held  that  an  invitation  to  an  entertainment  to 
take  place  afterwards,  or  a  promise  to  invite,  or  a 
practice  of  giving  an  entertainment  which  voters 
may  calculate  upon,  would,  if  followed  up  by  the 
treat,  give  it  the  character  of  being  corrupt.]    I 
put  it  that  there  is  no  evidence,  except  in  a  single 
instance,  of  any  such  promise.     [Grove,  J. — ^Take 
the  case  of  Mr.  Harker,  who  pays  the  sum  of  2001. 
for  beer  after  the  last  election,  and  then  there 
comes  a  fresh  election,  and  no  public  measure  was 
apparently  taken  to  prevent  oiink  being  given, 
but  bills  are  sent,  all  of  which  he  keeps.    I  am  not 
imputing  to    him   a    bad    motive;     perhaps   he 
thought  he  was  acting  for  the  best  for  his  client, 
but  I  think  this  seems  almost  the  very  thing  that 
Lush,   J.    referred  to.]      What  I  mean    is  that 
there  is  no  evidence   of  any  promise.    It  must 
not  be  supposed  that  I  have  not  reason  to  feel  the 
weight  of  matters  of  this  kind  and  the  difficulty  of 
deaUng  with  them,  but  I  think  that  though  tnese 
are  matters  that  have  a  colouring  that  is  dark  at 
firsts  yet  when  one  comes  to  investigate  them  it  is 
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quite  possible  that  their  results  may  be  different 
from  those  which  at  first  present  themselves. 

Giffard,  Q.C.  in  reply. — It  was  not  immaterial 
to  consider  what  his  learned  friend  was  about  when 
he  wanted  to  keep  Mr.  Harker  back.    Here  was 
an  experienced  agent  making  returns  which  he 
knew  not  to  be  true,  and  he  would  state  this  in  the 
broadest  terms.    He  was  guilty  of  a  misdemeanor, 
and  he  knew  it  in  making  a  return  of  the  expenses 
of  1868,  which  he  knew  not  to  be  true,  and  he 
therefore  came  before  his  Lordship  under  circum- 
stances which  did  not  entitle  him  to  credit.    Mr. 
Harker  was  the  ascertained  and  recognised  agent 
of  Mr.  Waring  in  1868,  and  therefore  he  called 
attention  to  the  conduct  which  he  pursued.    He 
would  take  Mr.  Waring's  statement  to  be  accurate 
that  when  disappointed  in  1868,  though  he  had  sat 
for  the  borougn,  he  determined  not  to  contest  it 
again ;  but  it  was  obvious  that  he  soon  changed  his 
mind,  for  he  continued  his  subscriptions  to  the 
charities  of  the  town,  and  advanced  money  from 
time  to  time  for  the  registration  of  the  borough. 
With  reference  to  the  treating,  it  was  admitted  to 
be  the  day  after  the  polling-day,  and  supposing 
there  to  be  no  more  in  the  case  than  that  the 
admitted  agents  of  Mr.  Waring  had  extensively 
deluged  the  borough  in  beer  on  that  day,  he  should 
have  thought  it  would  have  been  a  fact  upon  which 
a  learned  ]udge  would  have  drawn  the  conclusion 
that  it  was  corrupt  treating.    This  was  a  system 
which  had  been  disclosed  by  the  facts  of  the  case, 
the  total  expenses  in  1868  bein^  1360Z.  6$.  Id.,  and 
the  returned  amount  only  bemg  470Z.  9ff.  \()d 
His  learned  friend  had  said  that  this  had  gone  on 
on  both  sides,  but  assuming  for  the  purpose  that 
it  had  been,  though  there  was  no  proof  of  it,  it 
showed  that  no  person  returned  under  such  an 
election  could  be  duly  elected.    Mr.  Harker  ad- 
mitted that  there  was  from  1502.  to  200Z.  spent  in 
beer,  and  not  one  single  item  of  it  returned.    It 
was  impossible  to  see  the  effect,  all  this  beer,  or 
beer  and  refreshments,  being  omitted  from  the 
account  must  have  had.    If  in  truth  Mr.  Harker 
had  determined,  so  to  speak,  to  turn  over  a  new 
leaf,  and  had  determined  that  upon  this  occasion 
there  should  be  no  corrupt  treating,  would  not  he 
have  gone  round  to  all  the  persons  who  sent  in 
biUs  the  last  time  and  told  them  not  to  do  so  this 
time  P    The  learned  counsel  then  spoke  of  John 
Wills  having  given  away,  as  he  stated,  on  his  own 
responsibility,  beer,  Ac,  to  the  value  of  20Z.  5«.  3d., 
whilst  his  year's  rent  was  only  18i.,  and  he,  like 
many  others,  was  unable  to  state  why  he  sent  in 
his  bill  to  Mr.  Harker.    If  there  was  the  faintest 
truth  in  the  giving  of  that  amount  of  beer,  what 
did  it  come  to  but  a  bribe  to  the  publican  for 
his  vote  ?    The  impression  of  Mr.  Aldridge  had 
gone  through   the  borough,  and  the  publicans 
thought  that  if  the^  could  date  their  bills  on 
the  procession  day  it  would  be  all  right.    Had 
Mr.   Harker    refused   to  pav  the  bills  sent    in 
to  him  the  witness  box  would  have  been  crowded 
with     persons    ready    to    disclose    everything. 
Had    tnis    inquiry    not    been    held    the    bills 
would    have    bHsen   paid,  he  knowing  that  they 
were    expenses    incurred    on    Mr.    Waring'e  be- 
half.   He  could  not  tell  how  his  learned  friend 
could  attempt  to  say  that  the  seat  could  stand 
after  admitting  that  Mr.  Waring  would  have  paid 
the   bills   had  they  been  sent  to  him.     Qiffard 
then  referred  to  the  orders  given  by  Mr.  Western, 
and  said  no  one  could  doubt  hia  ^ency.    He  was 


the  Vice-President  of  the  Liberal  Associatioii,  and 
one  of  the  deputation  who  went  from  the  puUks 
meeting  to  request  Mr.  Waring  to  stand,  and  also 
an  active  canvasser.  Mr.  Western  had  presented 
himself  as  a  candid  witness,  but  his  opinion  of  his 
candour  was  very  much  altered  when  he  foond 
that  he  had  been  paid  so  much  in  1868,  and  that 
he  had  been  paying  some  one  else's  money  to  win 
hicTown  battle.  The  mayor  of  the  borough  was 
proved  to  have  been  paid  *?l,  for  voters'  expenses 
and  beer  in  1868,  and  there  was  another  7L  which 
was  unexplained.  [Grove,  J.  asked  how  the  case 
would  stand  supposing  the  publicans  of  the  town, 
as  a  body,  gave  away  tree  beer,  even  on  their  own 
account.]  Qiffard  said  that  by  analogy  he  shoaM 
think  the  result  would  be  of  the  same  chiaracter  as  if 
there  had  been  general  intimidation.  The  general 
treating,  he  contended,  would  be  an  obstruction  to 
the  free  voting  of  the  constituency,  and  there- 
fore would  render  the  seat  void.  [GsovE,  J. 
said  it  might  be  that  a  large  number  of 
men  had  an  interest  of  their  own  to  serve,  such 
as  in  reference  to  a  Licensing  Act,  and  he  asked 
what  would  be  the  result  supposing,  to  farther 
their  cause,  they  treated  the  voters  generally.l 
Oiffa/rd  said  a  somewhat  similar  condition  ol 
things  to  that  referred  to  by  his  Lordship  occurred 
at  Galway,  when  Keogh,  J.  delivered  his  famons 
judgment.  The  case  of  1868  showed  that  Mr. 
Styring's  manager,  a  very  energetic  supporter  of 
Mr.  Waring,  received  no  less  a  sum  tlum  80Z.  in 
payment  of  beer  corruptly  expended,  and  irludi 
was  not  returned  in  the  expenses.  Mr.  Stynog 
was  proved  to  have  been  active  on  tbis  occasion, 
but  neither  Mr.  Styring  nor  Mr.  Andrews  was  pot 
into  the  box.  Publicans  upon  publicans  Did 
applied  to  Mr.  Harker,  and  unless  the  sitting 
member  and  his  agent  could  dissociate  themselves 
and  prove  to  his  Lordship's  satisfaction  that  they 
had  given  reasonable  orders  that  sucb  things 
should  not  be  done,  then  the  inference  was  tbat 
these  bills  would  be  paid.  He  asked  his  Lordship 
to  come  to  a  conclusion  adverse  to  Mr.  Waring. 

If  ay  9. — Grove,  J. — This  case  is  one  that  certainly 
has  presented  to  my  mind  more  difficulty — ^notonly 
than  any  election  case  I  have  tried — and  within 
this  year  I  have  tried  several  cases — but  I  msj 
say,  with  the  exception  of  very  serious  criminsl 
cases,  which  are  naturally  grounds  of  great  anxiety 
to  any  judge  who  may  nave  to  try  them ;  it  has 
presented  to  me  more  difficulty  than  any  within 
the  two  years  and  a  half  that  I  have  had  the 
honour  of  a  seat  on  the  bench,  speaking  with 
reference  to  civil  cases.  I  have  considered  mudi 
about  it  each  day  as  well  as  I  could,  and  have 
given  it  my  utmost  attention,  and  to  the  arguments 
of  the  learned  counsel — I  won't  sav  all  the  aigih 
ments,  but  substantially  the  body  of  them.  I 
have  looked  carefully  at  the  evidence  on  both  sides, 
and  at  the  probabilities  of  this  case  which  might 
present  themselves  to  the  mind  of  a  tribunal 
which  acts  as  judge  both  of  law  and  of  fact.  I  s€» 
no  chance  of  any  change  taking  place  in  the  deci- 
sion arrived  at,  and  therefore  no  object  will  be 
gained  by  postponing  mv  judgment.  This  case  ifl 
presented  as  against  the  sitting  member  apcm 
various  grounds.  Yesterday  evening  I  thought  it 
better,  for  the  sake  of  directing  the  attention  of 
the  learned  counsel  to  the  pomts  whiofa  reaDy 
present  difficulties,  to  mention  those  portions  ot 
the  case  that  my  mind  is  quite  clear  npon ;  bat  if 
anything  had  been  presented  to  my  mmd  hj  Um 
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1  ooansel  for  the  petitioners  which  I  set 
or  npon  which  I  had  come  to  an  improper 
don,  I  should  have  been  perfectly  willing  to 
in  it  without  any  hesitation.  The  counsel 
I  petitioners,  however,  have  accepted  what  I 
if  it  were  a  decision,  although  it  was  not 
id  he  has  not  addressed  me  on  that  part  of 
le.  I  mentioned  why  as  to  those  portions  no 
M  been  made  out  against  the  sitting  mem- 
Che  case  as  against  the  sitting  member  was 
lO  had  paid  on  one  occasion  the  sum  of 
firing  oS.  a  gun  and  seeing  some  exer- 
rhich  took  place  on  the  Thursday  before 
action  day,  and  it  was  said  at  that  time 
ly  some  information  had  reached  Mr.  Waring 
possible  dissolution,  and  therefore  this  was 
ung  which  might  be  said  to  be  a  bribe  to 
affe  men — not  all  of  whom  were  voters — to 
rnim.  There  has  been  a  correction  in  that, 
ida^  has  been  substituted  in  Mr.  Waring*s 
se  K>r  Thursday.  The  dissolution,  or  rather 
iech  announcing  the  impending  dissolution, 
the  Saturday ;  and  Mr.  Waring  has  said — 
entirely  believe  him — ^that  he  had  no  notion 
he  came  down  to  Poole  until  the  Saturday 
lere  was  to  be  an  immediate  dissolution, 
I  he  believed  there  would  be  one  before  the 
f  the  session.  Not  only  is  that  unanswered, 
is  what  one  could  not  help  believing,  for  the 
tion  could  not  possibly  have  been  known 
to  Mr.  Gladstone,  or  to  some  few  in  his 
iate  confidence.  That  payment,  therefore, 
istributed  among  some  forty  odd  men,  was 
[r.  Waring  had  come  at  any  time  to  Poole, 
no  doubt  in  his  mind  of  the  possibility  of 
ng  a  candidate  ;  or,  putting  it  farther,  in- 
;  to  become  a  candidate,  and  that  he  had 
>ut  and  given  this  sum,  which  was  very 
n  order  to  obtain  something  like  general 
rity.  I  don't  say  that  this  is  a  desirable 
1 ;  I  should  like  to  see  the  whole  electien 
changed ;  I  should  like  to  see  the  term 
Eite  abolished  if  I  could,  and  that  members 
iament  should  be  elected,  not  by  their  own 
^,  but,  if  possible,  by  the  voice  of  the  con- 
ey, untrammelled  by  any  unfair  influences 
er.  But,  however,  it  is  no  use  talking  of  a 
which,  if  it  come,  will  come  at  a  distant 
Such  has  not  been  the  system  in  this 
f  for  along  time  past,  and  will  not  be  for  a 
me  to  come.  It  is  a  thing  which,  in  the 
t  state  of  aflairs,  one  can  hardly  expect, 
[iordship  referred  to  several  allegations 
he  found  unsupported,  and  proceeded.] 
come  to  two  cases  which  present  a  very 
it  aspect ;  one  is  the  caMe  of  Mr.  Aldridge 
egard  to  four  women,  and  the  other  is  the 
!  treating.  The  treating  is  to  be  looked  at 
different  aspects — by  the  sitting  member 
'  election  partisans.  As  regards  the  first 
lac  of  Mr.  Aldridge,  I  do  not  know  that  I 
ilt  a  greater  amount  of  anxiety  to  wish  to 
rightly  than  in  that  case.  On  the  one  hand 
gentleman  who  appears  to  have  borne  the 
1  of  a  highly  respiectable  solicitor  in  this 
and  he  is  charged  with  making  certain 
68  for  the  purposes  of  the  election.  Against 
everal  witnesses  are  called,  substantially 
K>rt  a  case — that  to  four  different  women  he 
de  or  hinted  a  promise  of  payment  of  money 
ley's  worth  to  their  husbands  if  they  would 
They  appear  to  be  people  against  whose 


character  there  is  no  imputation.  They  are  Mrs. 
Stokes,  Mrs.  Mathews,  Mrs.  Russell,  and  ^Irs. 
Morris.  It  is  not  because  there  are  four  to  one — 
because  we  cannot  assume  it  to  be  true,  simply  on 
account  of  the  number  of  witnesses — but  they  all 
say  something  of  the  same  sort,  that  Mr.  Aldndge 
came  and  canvassed  their  husband's  vote  and  held 
out  promises,  either  of  payment  of  rates,  a  new 
dress,  relief  from  difficulties,  or  a  supply  of  beer, 
and  undoubtedly,  if  their  evidence  was  true,  tried 
to  tempt  them  by  these  promises.  I  have  looked  at 
the  matter  in  every  possible  light,  and  from  many 
years'  practice  at  the  Bar,  and  many  years  as  a 
ludge,  I  am  accustomed  to  consider  evidence,  and  I 
have  come  with  pain  to  the  conclusion  that  I  believe 
the  evidence  a^inst  Mr.  Aldridge.  I  believe  Mrs. 
Morris  implicitly,  but  I  might  have  a  dou\>t  of 
Mrs.  Mathews  and  Mrs.  Bussell,  especially  as  the 
latter  spoke  of  her  husband  having  voted  when 
he  had  no  vote,  and  introduced  the  word  **  pri- 
vately." I  think  it  far  from  impirobable  that  the 
word  "  privately"  was  more  an  expression  of  her 
own  opinion,  which  she  interpolated  into  the  con- 
versation. There  can  be  very  little  doubt  of  the 
import  of  the  word,  and  had  she  stood  alone  it 
might  have  been  one  of  the  cases  upon  which  I 
am  not  satisfied.  With  regard  to  Mrs.  Mathews 
she  gave  her  evidence  with  great  apparent  truth- 
fulness.  She  was  not,  as  far  as  I  could  see,  in  any 
way  shaken  in  cross-examination,  and  she  was 
to  some  extent  confirmed  by  her  husband, 
who  gave  his  evidence  with  very  great  fairness. 
Against  her  there  is  the  alleged  conversation 
which  she  had  with  Cartridge,  who  appeared  to 
be  a  respectable  witness.  Some  remark  was  also 
made  respecting  her  dress,  which  had  been  bought 
since,  but  I  do  not  think  this  would  be  sufficient 
to  invalidate  her  testimony.  There  was  no  spite, 
no  animosity,  no  probability  of  her  creating  a 
statement  and  coming  here  and  perjuring  herself 
for  the  small  benefit  of  unseating  Mr.  Waring, 
even  if  she  knew  that  result  would  follow.  These 
and  other  persons  have  been  got  at  by  some  of 
the  agents  of  the  petitioners,  and  I  have  no  doubt 
there  has  been  great  activity  on  both  sides — 
even  the  time  between  the  sittings  of  the  court  is 
occupied  in  getting  up  fresh  evidence  almost  sine 
fine.  Although  there  is  nothing  to  show  im- 
proper conduct,  it  is  extremely  probable  that  there 
nas  been  great  activity  on  both  sides,  for  we  know 
that  active  steps  have  been  taken  to  get  up  evi- 
dence for  Mr.  Aldridge.  As  to  Mrs.  Stokes  and 
her  family,  and  Mrs.  Morris,  I  see  nothing  with 
regard  to  Mrs.  Stokes  which  is  invalidated,  ex- 
cept by  the  contradiction  of  Mr.  Aldridge  and 
some  small  collateral  matter,  of  some  glasses  of 
water  by  Mr.  ELarker.  No  doubt  but  she  has 
some  morbid  state  of  mind  as  well  as  body,  and 
she  thinks,  with  justice  or  not,  that  she  has  been 
hardly  used ;  that  her  friends  have  deserted  her, 
and  that  she  is  idlowed  to  lie  on  a  bed  of  sickness. 
She  is  in  a  morbid,  and  possibly  bitter  frame  of 
mind ;  but  there  is  no  evidence  that  she  has  been 
suborned  to  tell  a  most  wicked  and  abominable 
falsehood.  Looking  at  her  demeanour  in  court, 
and  at  her  long  cross-examination  in  this  court 
and  afterwards,  I  cannot  tell  of  anything  against 
her  character.  She  admits  that  when  a  young 
girl  she  used  to  tell  fortunes  by  looking  at  the 
bottom  of  a  teacup  or  something  of  that  sort,  or 
with  a  pack  of  cards  that  cost  a  penny ;  but  it  is 
too  much  to  say  that  she  ia  Qi{oTWxi<b-\A\^<^x  QT^S>Ck3^\» 
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aoconnt.  Not  only  most  it  be  imputed  to  her, 
bat  then  came  her  two  daughters  and  husband. 
I  don't  think  the  husband  was  a  satisfactory 
witness,  but  of  the  two  daughters  I  thought 
differently.  It  is  true  the  first  one  made  a  mis- 
take as  to  the  conversation,  and  I  watched  her 
deportment  before  I  asked  her  as  to  what  her 
mother  said  about  being  dead,  and  I  could  not  detect 
anything  unyeracious,  as  she  corrected  herself  in 
the  most  natural  way.  Then  came  a  young  girl, 
about  13, 1  believe,  and  she  gave  her  evidence  very 
well.  It  is  often  said  youns  children  are  the  best 
witnesses,  as  their  minds  have  not  become  tam- 

Sered  with  or  oorrupted.    Mrs.  Stokes,  if  her  evi- 
ence  was  false,  must  have  been  actuated  by  the 
smallest  conceivable  motive,  amounting  to  this, 
that  Mr.  Aldridge's  mother  had  been  kind  to  her, 
he  had  not  continued  the  kindness  after  her  death, 
and  by  this  she  must  be  supposed  to  have  invented 
a  per^ctly  gratuitous  falsehood  and  suborned  her 
daughters  to  come  and  support  it.    I  cannot  see 
anything  to  cause  me  to  put  so  harsh  and  impro- 
bable a  construction  upon  it.    Mrs.  Morris  gave 
her    evidence   with   perfect  straightforwardness, 
unless  she  was  an  actress,  and  took  a  part  such 
as  none  that  adorn  the  stage  could  have  assumed. 
She  was  an  unwilling  witness ;  she  answered  the 
first  question  asked  by  Mr.  Giffard  in   a  way 
antagonistic  to  him.    She  told  her  story  simply, 
straightforwardly,  and  with  regret.     She  states 
that  Mr.  Aldridge  made  an  absolute  promise  to 
her,  and  her  statement  was  truthful  and  natural, 
so  that  even  Serjeant  Ballantine,  who  is  too  skilful 
an  advocate  I  to  make  false  points,  could  not  but 
admit  that  she  gave  her  evidence  very  well  indeed. 
One  could  hardly  expect  that  a  woman  would  come 
and  commit  downright  perjury  for  the  purpose  of 
injuring  a  man  against  whom  she  coula  have  no 
reason  to  show  any  animosity.    It  may  be  said  she 
was  got  at  and  bribed ,  but  I  cannot  enter  into 
these  matters.    I  must    take  the  evidence  as  it 
comes,  and  I  see  not  the  slightest  reason  for  im- 
puting to  her  the  slightest  mistake.    As  to  the 
contradictions,  Mr.  Cox  recollects  as  much  of  the 
visit  as    that    Mr.  Aldridge    did  not   take  her 
privately  away.    It  is  a  most  singular  thing  that 
when  people  are  moving  about  serving  beer,  he 
should  recollect  this  circumstance  so  accurately, 
while  he  cannot  remember  anything  else  that  took 
place  that  day,  and  said  the  house  was  distant 
three  miles  from  the  London  Hotel,  whilst  the  cab- 
man, who  was  one  of  a  class  who  do  not  usually 
imderrate  distances,  said  it  was  only  one  mile.  The 
cabman  and  Mowlem  also  differed  very  materially  one 
from  the  other  in  their  evidence.    Then  comes  an 
awkward  matter.    Mr.  Aldridge,  who  could  not 
have   any   more  knowledge   uian    that   Samuel 
Morris  was  scheduled  as  being  bribed,  before  the 
petition  is  heard  goes  to  the  cabman  and  actually 
asks  him  Questions  which  apply  entirely  to  the 
evidence  which  Mrs.  Morris  gives.    It  is  a  most 
formidable  matter,  and  I  cannot  reconcile  it  to  my 
mind,  but  that  it  makes  against  Mr.   Aldridge. 
[His  Lordship  here  read  a  portion  of  Slade's  evi- 
dence, relating   to   the    interview  on    Saturday 
week.]    It  must  be  remembered  that  in  this  case 
we  are  dealing  with  a  gentleman  of  considerable 
practice  as  an  attorney,  and  who  may  ask  certain 
questions  one  would  not  expect  to  be  asked  by 
an  ignorant  and  illiterate  person.     One  would 
have  expected  him  to  show  how  this  came  to  his 
knowledge  and  why  this  inquiry  was  made  of  the 


cabman  by  anticipation   before  he   heard  Mn. 
Morris's  statement.    Taking  all  these  facts  into 
consideration  I  come  with  great  pain  to  the  con- 
clusion that  I  believe  substantially  the  story  of 
the  two  witnesses — ^Mrs.  Morris  ana  Slade,  bat  I 
believe  one  of  them  would  be  enough.    This  there- 
fore amounts  to  a  corrupt  promise,  which  is  a 
serious  and  formidable  thing.    It  is  not  the  hasty 
expression  of  a  person  who  was  a  stranger  to  the 
candidate,  but  it  is  said  by  one  of  tne  firm  of 
solicitors    employed  by  Mr.  Waring.    They  are 
employed  in  1868;   bills  are  made  ont  in  their 
name,  Mr.  Aldridge  has  canvass  books,  he  is  a 
solicitor,  and  ought  to  know  what  he  is  about.    I 
cannot  go  beyond  the  case  before  me ;  bat  if  it  be 
found  that  four  women  unconnected  with  eadi 
other — not   concerned   in    any   conspiracy — and 
against  whom  there  is  not  a  shadow  of  evidenoe 
that  they  concocted  the  scheme,  and  a  aimikr 
attempt  was  made  to  get  the;  hosband's  vote 
by   playing   upon    the   influence    of    the   wife 
over   the   nusband,   it   is    a    certain    evidence 
of  probability  which   would  be   accepted   both 
in  civil   and    criminal    cases.    It    Iooks    like  a 
systematic  mode  of  canvassing ;  for  aaght  I  know 
there  may  be  other  women,  not  willing  to  come 
forward,  or  not  able  to  be  got  at.    It  is  a  moat 
serious  thing  that  a  gentleman  of  this  desoriptkm 
should  get  at  the  votes  of  husbands  by  apeakizig 
privately  to  their  wives.    It  is  not  a  matter  in 
which  some  zealous,  unwary  agent  of  the  oan^idsto 
is  concerned ;  in  this  case  he  is  the  agent  of  the 
candidate  and  it  goes  to  the  root  of  electoral  oor* 
ruption.    If  the  case  stood  alone  on  the  evidenoe 
of  the  four  women  I  should  be  boand  to  deckre 
Mr.  Waring's   election   not   good.    The  case  of 
treating  is  substantially  this.   THis  Lordship  retd 
the  words  of  sect.  4, 17  &  18  Vict,  a  102.J    The 
facts  broadly  stated  are  these:  In  the  prerioas 
election  in  1868  large  sums  of  money  were  not  re- 
turned in  the  election  accounts,  but  paid  for  dris)^ 
and  perhaps  some  was  for  refreshment*   which 
was  supplied  before  or  after  the  election,  or  both. 
The  sum  is  1501.  or  200L,   most  probably  it  is 
nearer  200Z.,  but  I  will  call  it  about  175L    Hen 
was  a  matter  auite  illegal,  which   the   eleetioD 
agents  should  nave  returned,  otherwise  all  the 
objects  of  the  return  are  avoided.    If  the  election 
agent  makes  a  return  of  the  expenses,  and  he  ex- 
cludes a  large  sum,  I  see  no  object  in  retoniiiig 
expenses.    If  the  agent  can  return  4792.  as  ex- 
penses, and  afterwards,  by  his  own  admtssioiw 
spends  1360L  which  makes  altogether  three  times 
the  original  amount,  the  retui*n  of   election  ex- 
penses is  an  idle  farce.    It  might  be  said  that  Mr. 
Harker  did  not  know  that  claims  were  going  to 
be  made,  and  he  paid  these  bills  from  a  seme  of 
honour,  but  at  the  next  election  he  ahoold  hare 
taken  the  greatest  pains,  in  justice  to  Mr.  Waiing 
himself,  to  prevent  any  pnossibility  of  the  recur* 
rence  of  such  a  state  of  things ;  but  I  cannot  find 
that  there  was  anything  in  Uie  shape  of  a  pafali: 
or  general  warning,  or  that  anything  was  dkneto 
prevent  it.    It  seems  to  have  crept  oat  that  there 
was  a  promise  ^ven  to  Mrs.  Morris  of  fireebeer 
after   the   election,   and   the   pablioans  beoame 
advised  of  what  they  considered  to  be  the  kv, 
that  although   you  may  not   giye   awaj  dzink 
during   the   election   yoa    may  giye   awaj  ai 
much  as  ^ou  like  after  the  election.    It  wti  • 
curious  coincidence  that  they  shoold  all  have  dated 
their  biUa  the  day  after  the  eleetioBu    Soma  d 
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them  sent  in  bills  for  beer,  which,  if  conenmed  in 
one  or  two  days,  is  something  extraordinary,  and 
it  is  impossible,  wiUiont  a  high  degree  of  credulity, 
to  believe  it  was  a  straightforward  matter.  There 
is  the  statement  of  Mrs.  Morris;  and  the  fact, 
which  is  not  contradicted,  that  when  the  bell- 
ringers  made  a  claim  for  work  done  daring  the 
election,  Mr.  Harker  said,  "  Perhaps  I  shall  be  able 
to  do  something  on  the  procession  day."  This  was 
avowedly  for  services  rendered  daring  the  election. 
I  only  refer  to  this  as  showing  the  system  of  de- 
ferred payments.  Then  there  is  the  case  of  Mr. 
Western.  It  is  admitted  bv  Seijeant  Ballantine 
that  what  Mr.  Western  ordered  would  be  paid. 
He  went  as  a  deputation  to  Mr.  Waring,  and  can- 
vassed actually  for  him,  ^ving  the  names  of  people 
to  be  canvassed,  and  acting  as  an  avowed  partisan 
for  Mr.  Waring.  He  ordered  a  very  large  quan- 
tity of  beer  immediately  the  election  was  over, 
and  no  doabt  a  genuine  snontaneous  festival  given 
withont  any  preconceivea  idea  may  not  be  pay- 
ment for  voting.  But  I  must  view  the  facts  of 
each  case  and  see  whether  there  was  not  a  toler- 
ably clear  understanding  that  these  people  were  to 
have  a  very  considerable  amount  of  beer  to  be 
given  away  after  the  election ;  but  that  they  would 
not  scrutinise  too  closely,  provided  they  sent  in 
their  bills  after  the  election  day.  It  is  a  curious 
thing  that  my  brother  Lush,  in  his  judgment  at 
Brecon,  anticipated  this  very  case.  He  there  says : 
**  The  treating  which  the  Act  calls  corrupt  must 
be  connected  with  somethiug  which  preceded  the 
election — must  be  the  complement  of  something 
done  or  existing  before,  calculated  to  influence  the 
voter  while  the  vote  lies  in  his  power  ;  an  invita- 
tion given  before  to  an  entertainment  to  take  place 
afterwards,  or  even  a  promise  to  invite,  or  a  prac- 
tice of  giving  entertamments  after  an  election, 
which  it  may  be  supposed  the  voters  would  calcu- 
late on  most,  if  followed  up  by  the  treat  afterwards, 
give  it  the  character  of  corrupt  treating."  Here 
there  has  been  an  antecedent  claim  by  persons  for 
beer  alter  the  election,  and  as  far  as  one  can  judge 
there  has  been  obviously  an  expectation  in  the 
minds  of  publicans  in  this  borough — at  least  those 
who  supported  Mr.  Waring — that  there  would  be 
large  bills  allowed  and  paid  if  they  sent  them  in 
afterwards;  and  when  they  are  sent  in  to  Mr 
Harker  he  does  not  return  or  repudiate  them,  but 
keeps  them  without  a  word  of  remonstrance.  In 
one  case  we  have  an  amount  of  202.  from  a  man 
who  only  pays  ISl.  a  year  rent.  Can  any  reason- 
able person  doubt  that  after  the  petition  was 
ended  and  the  member  declared  to  have  been 
doly  elected  these  bills  would  have  been 
paid? — and  so  the  matter  would  have  gone 
on,  toHea  quotiest  at  every  election  I  have 
no  right  to  assume  what  the  other  side  have 
done,  and,  if  I  did,  it  would  not  alter  my  con- 
clusion, but  here  we  have  publicans  supplying 
beer  without  any  check  on  their  accounts.  Mr. 
Western  does  not  appear  to  have  taken  the 
slightest  means  to  find  out  what  each  did  give 
away  in  beer.  There  was  virtually  no  purchase  by 
Mr.  Western,  there  was  no  dealing  as  in  the 
ordinary  affiurs  of  life,  but  the  52.  was  left  to  their 
discretion.  Can  it  be  said  that  this  large  extent 
d  treating  was  aU  a  sudden,  spontaneous  case  of 
rejoicing,  such  as  that  of  the  Brecon  case.  It 
would  be  impossible  I  should  think  for  any  rational 
man  to  come  to  that  conclusion.  The  consequence 
would  be  that  at  every  election,  at  ail  events  as 


soon  as  ever  the  polling  day  was  over,  an  enor- 
mous amount  of  beer  would  be  distributed,  and 
publicans  would  never  be  asked  as  to  how  much 
had  been  given  away.  It  was  said  that  there  was 
no  great  drunkenness  on  the  election  or  proces- 
sion day ;  but  it  may  bo  that  a  large  portion  of 
this  beer  was  given  away  during  the  progress  of 
the  election,  and  this  would  make  less  drunken- 
ness on  any  particular  day.  But  that  is  a  remote 
inference,  and  is  not  a  matter  that  a  judge  could 
decide;  the  obvious  state  of  the  whole  matter  was 
that  there  was  expected,  and  I  think  I  may  say  it 
was  an  understanding,  that  a  large  sum  of  money 
would  be  paid  for  beer,  and  that  a  large  amount 
of  beer  was  ordered  by  Mr.  Western  immediately 
after  the  election ;  and  so  it  is  impossible  to  say 
that  this  was  spontaneous.  This  is  a  far  more 
important  matter,  in  consequence  of  the  exten- 
sion of  the  suffrage.  My  brother  Bramwell, 
everything  that  falls  from  whom  is  marked 
by  strong  sense,  has  spoken  of  treating  as  having 
become  a  far  more  serious  thing  at  the  present 
time.  With  men  well  to  do  in  the  world — such 
voters  as  the  Beform  Bill  gave  us — it  would 
not  be  likely  that  a  dinner  or  a  treat  would 
convert  a  great  number  of  voters ;  but  when  you 
come  to  the  poor  man,  to  whom  a  few  shillings  or 
a  day's  beer  drinking  is  one  of  the  great  objects  of 
his  life,  who  does  not  look  to  the  past  or  to  the 
future ;  who  has  not  received  that  development  of 
the  faculties  which  enables  him  to  look  far  into 
future  times,  small  sums  of  money  or  beer  may 
become  enough  to  turn  his  vote.  Therefore  treat- 
ing becomes  far  more  serious  than  before  the 
Representation  of  the  People  Act.  The  Legisla- 
ture has  thought  fit  to  confer  the  franchise  upon 
the  people,  many  of  whom  are  obviously  devoia  of 
education.  The  statute  shows  that  there  are  pro- 
visions made  for  illiterate  men  to  vote,  and  every- 
thing should  be  done  to  give  these  provisions  force. 
The  Legislature  thinks  that  their  voice  is  such 
that  it  should  have  a  share  in  making  the  laws  of 
the  country,  and  it  becomes  most  important  that 
the  franchise  should  be  guarded,  or  the  fact  of 
elections  being  decided  by  the  quantity  of  beer 
given  to  these  illiterate  people,  becomes  a  very 
material  question.  By  these  considerations  I 
am  led  reluctantly,  as  in  the  other  case — though 
not  with  the  same  pain,  as  it  is  not  a  question  of 
deciding  between  conflicting  evidence — to  the  con- 
clusion that  it  is  clear  there  was  treating  and 
sufficiently  connected  with  the  treating  at  the 

Erevious  election.  Agreeing  entirely  with  what  my 
rother  Lush  has  said,  I  hold  that  it  was  treating 
that  was  corrupt,  namely,  tending  to  produce  an  in- 
fluence upon  the  mind  of  the  voters,  or  offering 
them  a  reward  for  having  voted;  either  by  some 
understanding  before,  or  otherwise  there  was  suffi- 
cient treating  to  taint  the  election  and  make  it  void. 
I  must  look  at  the  whole  facts  to  see  whether  there 
has  been  this  treating  by  a^nts  who  stand  as 
such  in  the  eye  of  the  law.  I  have  no  doubt  that 
Mr.  Aldridge  and  Mr.  Western  stand  as  agents ; 
there  is  quite  enough  to  bring  that  home  to  them. 
As  to  the  question  of  treating  that  went  on — the 
lavish  treating,  even  assuming  it  to  be  done  by  pub- 
licans themselves — I  should  be  inclined  to  think 
that  would  be  enough  to  avoid  the  election.  It  is 
not  necessary  that  I  should  decide  upon  that. 
[H!aving  disposed  of  some  minor  matters  his  Lord- 
ship concluaed :]  I  have  some  degree  of  reluct- 
ance and  regret  in  one  case,  and  a  (^ood  d^'^l  ^^ 
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pain  in  the  other,  in  coming  to  the  conclusion  I 
nave  arrived  at,  but  I  mnst  act  according  to  mj 
own  convictions,  and  I  declare  Mr.  Waring  not 
duly  elected.  Strictly  speaking,  a  judge  should 
not  have  feelings  of  regret  or  joy,  but  one  cannot 
help  feeling  sorry  that  a  gentleman  who  himself 
has  not  been  guilty  when  a  candidate  of  the  actual 
practices  before  us,  but  is  extremely  liberal  and 
leaves  matters  to  be  paid  for  by  other  people, 
should  be  deprived  of  his  seat.  I  am  convinced, 
however,  according  to  law,  that  this  case  is  made 
out  to  my  reasonable  satisfaction.  There  is  but 
another  matter  which  I  would  advert  to — ^the  Ques- 
tion of  costs.  I  am  by  no  means  satisfied  oi  the 
mode  in  which  the  case  was  brought  forward. 
The  second  petition,  I  find,  was  only  filed  to 
meet  some  possible  defect  of  the  first,  and  the 
other  one  is  lodged  by  a  person  who  cannot 
sign  his  name,  and  another  who  could  only  scrawl 
it,  and  is  evidently  very  uneducated.  What 
meaning  is  there  in  this  but  that  those  who  were 
interested  put  forward  persons  who  cannot  pay  the 
costs  beyond  the  amount  of  money  which  was  in 
all  probability  deposited  for  them.  On  the  other 
hand,  if  they  succeeded  they  would  get  all  the 
costs  out  of  the  pocket  of  tne  person  they  de- 
feated. Generally,  it  is  my  practice  to  give  costs 
to  the  successful  party,  but  I  shall  not  do  so  now. 
If  a  defeated  candidate  comes  forward  in  a  straight- 
forward way  and  succeeds,  as  a  general  rule  I 
should  allow  the  costs  to  follow  the  event ;  but  if 
persons  are  put  forward  who  may  receive  but 
cannot  pay  costs  it  is  not  right  tliat  they  should 
recover  them  ;  and  I  have  no  evidence  that 
these  men  came  forward  from  purely  constitutional 
reasons  to  purify  the  electoral  franchise  of  Poole, 
and  they  hiave  not  been  put  into  the  box  after  a 
challenge  by  Serjeant  Ballantine.  I  do  not 
approve  of  this  petition,  and  of  the  mode  by 
which  it  was  efiected ;  therefore,  taking  all  the 
circumstances  into  consideration,  and  seeing  that 
a  great  many  of  the  charges  have  failed,  and  that 
this  was,  to  some  extent,  a  fishing  petition,  each 
party  must  pay  their  qwn  costs. 

Attorneys  for  the  petitioners,  0.  (7.  Ellis  and  Co. 

Attorneys  for  the  respondent,  Copet  Eose,  and 
Pearson,  

BOLTON  ELECTION  PETITION. 

(Before  Mellor,  J.) 

Tuesday,  May  26, 1874. 

Parliamentary  election — Violating  provisions  of  the 
Ballot  Act — Effect  on  election — Bribery — ^Pro- 
viding railway  passes — Conditional  promise — 
Illegal  a>ct — Penalty — Systemaiio  ana  designed 
violation  of  the  Iom — Validity  of  return — Costs — 
Respondent  ordered  to  pay,  although  the  election 
held  valid. 

A  violation  of  the  provisions  of  the  Ballot  Act  which 
entails  a  penalty  does  not  necessarily  affect  the 
validity  of  the  return. 

By  sect,  i  of  the  Ballot  Act  it  is  provided  that  every 
agent  in  attendance  at  a  polling  station  shall 
maintain  and  aid  in  maintaining  the  secrecy  of 
the  voting  in  such  station,  and  shall  not  commit 
nicate,  except  for  some  purpose  authorised  bylaw, 
f  before  the  poll  is  dosed,  to  any  person  any  infor^ 
mation  as  to  the  name  or  nunioer  on  the  register 
of  voters  of  any  elector  who  has  or  has  not  applied 
for  a  ballot  paper,  and  no  person  whosoever  shcbll 
infeffere  with  or  attempt  to  interfere  wUh  a  voter 


when  marking  his  vote,  or  otherwise  attemipt  to  ob* 
tain  in  the  polling  stoUion  informaUon  as  to  (ks 
candidate  for  whom  any  voter  in  such  Mtation  is 
about  to  vote  or  has  voted,  or  communicate  at 
any  time  to  any  person  any  information  obtained 
in  a  polling  station  as  to  the  candidate  for  whom 
any  voter  in  such  station  is  about  to  vcie  or  has 
voted.  Every  person  contravening  the  provisions 
of  this  section  is  liable  on  conviction  to  imprison' 
mont. 

At  the  election  the  personation  agents  of  the  respamr 
dent  adopted  a  system  whereby  the  way  in  vohiek 
voters  voted  was  ascertained,  and  this  informaiion 
was  communicaied  to  the  committee  rooms. 

Held,  thai  although  this  was  a  violation  of  the  BaJHoit 
Ad,  both  in  its  spirit  and  letter,  and  rendered  the 
personation  agents  liahle  to  punishment,  U  did 
not  affect  the  validity  of  the  election. 

An  agent  of  the  respondent  immediaiely  previous  to 
the  day  of  polling,  addressed  a  letter  to  voters  en^ 
dosing  a  railway  pass  ;  the  letter  was  dated  from 
the  committee  rooms  of  the  respondent  and  his 
colleague,  and  stated,  "  We  enclose  you  a  railway 
pass,  on  presenting  which  at  the  station  namsd, 
you  will  be  provided  with  a  railway  ticket  to 
convey  you  to  Bolton  and  back  again*'  The 
letter  concluded,  **  We  trust  you  may  be  ahle  to 
make  it  convenient  to  come  over  and  record  your 
vote  for  Messrs,  Cross  {the  respondent)^  and 
Knollys,  the  Liberal  candidales." 

Held,  that  the  letter  did  not  contain  a  eonditiond 
promise,  and  did  not,  therefore,  amount  to  bribery. 

Cooper  V.  Slade  (27  L.  J.  451,  Q.  B.,),  discussed 
and  applied. 

By  21  ^  22  Vict.  c.  87,  s.  1,  conveyancee  may  he 
provided  for  voters  in  county  elections,  but  the 
giving  of  money  or  any  valuable  consideration  to 
a  voter  for  or  in  respect  of  his  travelling 
is  made  illegal.  And  by  sect.  36  of  the 
sentation  of  the  People  Act  1867  (30  ^  31  VicL 
c  102),  the  payment  of  expenses  for  carryvM 
voters  to  the  poll  in  borougJut  is  made  an  Hiegdi 

?aymmt   within  the  meaning  of  the    CorriKfi 
Practices  Prevention  Ad  1854. 

Held  thai  these  sections  do  not  maJee  the  pctyment  of 
traoelling  expenses  bribery,  and  consequently  do 
not  affect  the  principle  established  by  Cooper  v. 
Slade. 

Semble,  a  systemalic  and  designed  violaHon  b^  (he 
argents  of  the  candidates  of  the  Acts  prohibUiMg 
the  conveyance  of  voters  to  the  poU,  and  w 
payment  of  travelling  expenses,  would  not  avoid 
an  election.  Opinion  of  Martin,  B.,  in  the 
Salford  case  (20  L.  T.  Eep.  N.  8. 120),  dissaUed 
from. 

The  two  main  illegalities  in  (he  case,  namdy,  the 
condud  of  the  personation  agents,  and  the  issuing 
of  the  circulars  ind>osing  railway  paseest  hoeing 
invited  apdition: 

Held  that  the  respondent,  notwithstanding  his  elM- 
tion  was  declared  valid,  mud  pay  the  petUionen^ 
costs  of  thai  part  of  the  case. 

The  costs  relating  to  the  other  charges,  which  also 
failed,  were  direded  to  be  paid  by  the  petitioners. 

This  was  a  petition  against  the  retom  of  Mr. 

Cross,  the   Liberal   member   for   Bolton.      The 

charges  comprised  an  alleged   violation  of  the 

Ballot  Act  by  the  personation  agents  of  the  respoB* 

dent,  and  bribery  by  means  of  railway  passeB  and 

otherwise. 
The  petition  was  supported  by  HerecMl,  Q.C.f 

Leresehe,  and  /.  B.  Edge. 
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>  ooansel  for  the  resoondent  were  Charles 
Q»  Q-C,  and  Edwards. 

'seheU,  in  opening  the  case  which  he  pro- 
io  prove,  said  the  petition  alleged  that  the 
1  of  Mr.  Cross  was  procured  by  a  variety  of 
I  acts  done  by  him  and  on  his  behalf  by  his 
B,  which  would  void  the  election.  The  can- 
ts at  the  election  were  in  the  Conservative 
8t,  Mr.  Hick,  who  polled  5987,  and  Mr.  Gray, 
K>lled  5650  votes ;  in  the  Liberal  interest,  Mr. 
,  who  polled  5782  votes,  and  Mr.  KnoUys 
K>lled  5440.  The  number  of  voters  on  the 
er  was  12,595,  and  of  these  11,565  voted.  The 
',  Act  distinctly  forbids  the  giving  of  infor- 
n  as  to  how  voters  were  voting,  or  as  to  the 
of  any  voter  applying  for  a  ballot  paper,  by 
erson  in  attendance  at  the  polling  booth,  and 
08  thus  offending  were  liable  to  imprison- 
At  this  election  the  personation  agents  of 
iberal  candidates  had  a  copy  of  the  register, 
le  agents  had  under  each  voter's  name  either 
e  line  or  a  red  line,  according  as  he  wasf 
ed  to  be  Liberal  or  Conservative,  and 
side  the  name  of  the  voter  there  was 
led  in  a  slip  of  paper  containing  a 
er  upon  it.  As  soon  as  the  Liberal 
had  voted,  this  slip  was  torn  off  by  the 
,  who  at  intervals  went  out  of  the  booth 
me  excuse  and  handed  the  slips  to  persons 
le,  who  took  them  to  the  committee-room; 
ople  went  into  the  booth  under  the  pretence 
pplying  the  agents  with  coffee.  Between 
ad  eleven  o*clock  they  went  into  one  booth 
or  four  times  to  supply  the  agent  with 
,  and  took  the  slips  of  paper  away  with  them, 
e  committee-room  there  were  books  corre- 
ing  with  those  supplied  to  the  agents,  and  in 
vay  it  was  ascertained  who  had  voted.  The 
lation  agents  were  bound  to  take  a  declara- 
>f  secrecy,  and  by  acting  in  the  manner 
:  had  violated  the  4th  section  of  the  Act. 
Vlayor,  on  visiting  the  booths  early  in  the 
ng,  had  his  suspicions  aroused,  and  he  went 
3  central  committee-room  and  remonstrated 
3t  what  was  being  done.  He  was  told  that 
should  be  taken  to  put  a  stop  to  it,  but, 
ler  any  steps  were  taken  or  not,  the  practice 
on  long  afterwards,  and  at  many  of  the 
gf  booths  the  greater  part  or  the  whole  of 
%y.  It  was  obvious  that  this  would  not  be 
f^ithout  an  object,  and  he  contended  that  it 
n  endeavour  by  a  violation  of  the  Act  of 
ment  to  gain  an  unfair  and  undue  advantage 
le  Liberal  candidates  over  their  opponents, 
ould  be  a  great  assistance  to  them  in 
ag  up  voters  to  know  who  had  voted, 
i  would  enable  them,  finding  at  a  certain 
ihat  a  person  had  not  voted,  to  bring  certain 
ice  to  bear  upon  him  to  induce  him 
9.  There  were  a  great  number  of  voters,  in 
!nt  parts  of  the  county,  in  such  circum- 
s  of  life  that  they  would  not  pay  the  ex- 
\  of  going  to  vote,  and  railway  passes  were 
0  them  wholesale.  Upwards  of  100  passes 
;ent  out — he  believed  107 — and  upwards  of 
bhem  were  used.  Some  of  the  voters  came 
!/rewe,  Preston,  Warrington,  Huddersfield, 
>ool,  Carlisle,  and  others  from  places  near 
I.  The  agents  of  the  candidates  resolved,  in 
on  of  the  law,  to  pay  for  the  conveyance  of 
)at-voters  to  the  poU  ;  it  was  not  done  oare- 
or  incidentally  by  an  agent,  but  as  a  system. 

Ae.  Gas.— Vol*  IX. 


His  contention  was  that  this  was  a  matter  which 
gave  an  unfair  advantage  to  one  side,  and  pre- 
vented the  consent  of  the  constituency  being 
fairly  obtained.  The  next  question  was  whether 
in  reality  the  sending  out  of  these  passes  was  not 
bribery.  The  voters,  on  reading  the  papers  sent 
them,  and  seeing  an  invitation  to  call  at  the  com- 
mittee room,  might  very  well  think  that  something 
more  than  the  payment  of  the  railway  fare  was 
intended.  It  was  a  matter  which  was  calculated 
to  induce  persons  who  would  not  otherwise  have 
done  so  to  go  and  vote.  He  was  happy  to  say,  on 
behalf  of  the  petitioner,  that  he  dia  not  pr9pose 
to  make  any  charges  against  the  respondent  or  his 
agents  of  bribery  or  of  treating  beyond  such 
bribery  as  he  had  called  attention  to.  The  ques- 
tions which  his  Lordship  would  have  to  determine 
would  be— 1,  the  question  of  law  with  reference 
to  the  effect  upon  the  election  of  the  breach  of  t^e 
Ballot  Act ;  2,  the  effect  upon  the  election  of  the 
violation  of  the  low  with  respect  to  the  bringing 
of  voters  to  the  poll  from  a  distance,  apart  from 
the  question  of  whether  it  was  bribery ;  3,  whether 
bribery  was  established ;  and  4,  whether  any  or  all 
the  promises  to  pay  expenses,  in  addition  to  the 
passes,  were  established. 

The  effect  of  the  evidence  and  the  arguments  of 
counsel  are  fully  stated  in  the  following  judg- 
ment. 

Mblloe,  J. — ^This  case  has  certainly  been  pre- 
sented to  me  and  argued  on  both  sides  with  con- 
siderable ability  and  with  very  great  propriety. 
I  am  bound  to  say  that  the  arguments  which  have 
been  addressed  to  me  have  been  ad  rem,  and  have 
afforded  me  considerable  confidence  in  the  deci- 
sion to  which  X  have  arrived,  and  which  I  am 
about  to  deliver. 

With  regard  to  those  cases  which  I  may  call  the 
cases  of  individuals  who  were  specifically  named 
by  Mr.  Herschell  in  his  opening,  and  one  other 
which  I  think  was  supplemented,  there  is  no  doubt 
that  Mr.  Leresche  very  prudently,  and  certainly 
he  lost  nothing  by  doing  so,  gave  up  the  main- 
tenance of  those  cases  as  cases  which  had  failed. 
They  failed,  as  it  appeared  to  me,  both  as  re^vards 
the  corpus  deliiiti  itself,  and  entirely  failed  as  to 
any  proof  of  agency;  therefore,  with  regard  to 
those  cases  I  say  no  more :  they  fail  from  their 
inherent  weakness. 

But  I  agree  that  the  other  two  points  are  points 
of  no  inconsiderable  importance.  There  is  no 
doubt  that  the  Legislature,  when  it  passed  the 
Ballot  Act,  did  intend  that  that  should  be  a  per- 
fectly secret  mode  of  voting,  so  far  as  any  instru- 
mentality or  machinery  which  it  could  provide 
could  make  it  so.  It  was  new  in  English  law ;  it 
was  new  in  the  law  of  elections.  Nothing  of  the 
kind  had  existed  before ;  therefore,  when  the 
Legislature  for  the  first  time  enacted  that  the 
voting  should  take  place  by  ballot,  and  prescribed 
in  very  careful  language  and  terms,  as  far  as  they 
could,  the  precise  machinery  by  which  it  should  be 
carried  into  effect,  they  did  mtend  that  that  should 
be  an  operative  part  of  the  Act  of  Parliament, 
and  that  secresy  should  be  preserved  as  far  as  it 
was  possible.  But  when  the  Legislature  was  for 
the  first  time  creating  the  machinery  of  voting  by 
ballot,  and  there  was  no  then  existing  machinery 
which  this  could  supplement,  when  this  was 
entirely  new  in  its  prmciple,  and  entirely  new  in 
its  application,  it  was  for  the  Legislature  to  pro- 
vide the  safeguaxda  b^  ^\x\a\i  tJoaX*  ^wit^'a.^  ^w^Sl 
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be  protected  and  maintained;  and  if  the  Legis- 
lature have  failed  in  doing  that,  the  misfortune 
may  be  the  misfortune  of  the  public;  but  the  fault, 
at  all  events,  lies  at  the  door  of  the  Legislature. 

Now,  I  am  satisfied  upon  the  construction  of 
that  Act  of  Parliament  that  a  deliberate  violation 
of  the  provision  with  regard  to  secresy  was 
attempted  to  be  effected  in  this  borough.  I  am 
satisfied  that  the  persons  who  placed  those  tickets 
upon  the  register,  which  were  seen  by  the  mayor 
to  be  stealthily  put  into  the  pocket  of  the  per- 
sonation agent,  and  conveyed  by  him  manifestly 
to  some  persons  outside,  committed  a  violation  of 
the  statutory  declaration  which  they  had  made, 
and  committed  an  offence  within  the  meaning  of 
the  provisions  of  the  Ballot  Act. 

But  that  is  the  only  protection  which  the 
Legislature  have  providea ;  they  undoubtedly 
thought  that  that  would  be  abundantly  sufficient 
to  secure  the  secresy  of  the  election.  If  it  has 
failed,  it  is  because  it  is  not  possible  for  any 
machinery  to  be  invented — at  all  events,  at  one  and 
the  same  time — which  shall  secure  most  perfectly 
the  object  which  the  Legislature  had  in  view. 

There  is  almost  always  a  door  lefb  open  to 
persons  who  are  willing,  as  Mr.  Leresche  has  said 
very  pertinently,  to  run  the  risk  of  undergoing 
any  amount  of  punishment  or  any  amount  of 
penalty,  provided  they  can  only  gain  a  benefit  in 
the  election.  As  a  rule,  I  do  not  think  that  will 
happen,  and  I  do  not  think  it  would  have  happened 
here  if  the  parties  themselves  had  thoroughly 
understood  the  consequences  which  were  likely  to 
follow  from  it.  However  it  was  deliberately  done, 
that  is  dear;  because,  when  Mr.  Winder  [the 
respondent's  election  agent]  found  that  it  was 
proposed  to  be  done,  ne  remonstrated  against 
it  and  protested,  which,  under  the  exigencies 
of  the  moment,  was  probably  all  he  could  do, 
warning  them  that  it  was  contrary  to  the  pro- 
visions of  the  Ballot  Act,  and  therefore  placing 
them  in  the  condition  of  transgressing  the  law 
intentionally.  But,  as  it  seems  to  me,  no  founda- 
tion for  attacking  Uie  seat  can  arise  from  the  act 
of  the  personation  agent,  or  any  other  officer  con- 
nected with  an  election.  A  punishment  is  specified 
by  the  Legislature.  It  must  be  found  within  the 
four  comers  of  the  Act  of  Parliament,  and  I  have 
no  power,  neither  has  the  common  law  any  power 
to  supplement  any  additional  penalty  upon  either 
the  persons  who  transgress  the  law,  or  the  persons 
for  whose  sake  or  in  whose  favour  such  an  act 
may  be  done,  although  it  may  be  done  by  their 
agents ;  therefore,  in  point  of  law,  it  does  not  affect 
the  seat,  as  it  appears  to  me. 

Upon  that  part  of  the  case  I  entirely  concur  with 
what  was  said  by  Mr.  Baron  Martin  in  his  evidence 
before  the  Committee  of  Parliament  upon  Parlia- 
mentary and  Municipal  Elections,  when  he  was 
describing  what  the  result  would  be  of  a  breach  of 
the  law  in  answer  to  a  question  which  was  put  by 
Sir  Greorge  Grey :  "Do  you  mean  if  it  was  proved 
that  a  candidate  had  committed  some  acts  which 
were  illegal  and  subjected  him  on  conviction  to  a 
penalty"  (it  is  "  a  candidate" — and  I  ajo^ree  that 
we  must  read  it  in  the  same  light  in  this  case  as 
if  it  had  been  a  candidate — assuming  it  was  one  of 
those  things  which  come  within  the  general  law 
of  agency),  "  the  judge  could  take  no  notice  of  it 
unless  it  was  an  act  which  vacates  the  seat  P"  In 
answer  to  which  Mr.  Baron  Martin  says, "  I  think, 
certainly,  that  the  mere  doing  of  an  act  which  the 


Act  of  Parliament  means  to  be  subject  to  a  penalty, 
but  does  not  declare  to  affect  the  seat,  oould  not 
by  possibility  affect  the  seat — ^it  would  be  oontraiy 
to  the  Act  of  Parliament  so  to  hold." 

Now,  that  is  the  very  distinct  evidence  of  that 
most  learned  and  able  judge.  Baron  Miirtin,  irham 
disposition,  as  the  disposition  of  eyerybody  who 
tries  to  look  straight  into  things  wonld  l>e,  is  to  give 
effect,  as  far  as  he  possibly  can,  to  the  proyisions 
of  any  Act  of  Parliament ;  and  I  take  it  to  be  the 
duty  of  a  judge  to  take  care  that  he  does  not 
fritter  away  the  meaning  of  Acts  of  Parliament  bf 
any  subtle  construction,  but  to  ^ve  a  bold,  bat  at 
the  same  time  a  cautious  decision,  which  ahall 
further,  rather  than  defeat,  the  object  of  any  Act 
of  Parliament  of  this  character  which  he  baa  to 
construe. 

But  I  am  quite  satisfied,  upon  the  falleet  con- 
sideration which  I  have  been  able  to  give  to  this 
case,  that  there  is  nothing  in  the  act,  however  it 
may  affect  individuals,  which  can  affect  the  seat  I 
quite  grant  that  it  is  no  great  satisfaction  to  those 
whose  interests  may  be  in  some  decree  affected  by 
acts  of  this  kind  to  be  told  that  they  can  prosecnte  tM 
actors  if  they  like.  Anything  more  ooioas,  or  any^ 
thing  more  objectionable  than  throwing  it  upon  pri- 
vate prosecutors  to  take  action  in  these  matters 
and  prosecute  the  parties  who  are  guilty,  I  cannot 
conceive.  Nobody  who  ever  hoped  to  sit  as  • 
candidate  for  a  lax^  borough  like  Bolton,  or  any 
other  large  borough,  would  act  in  that  way.  In  tho 
minds  of  the  great  majority  of  people  (and  people 
generally  act  upon  grounds  which  are  not  fltncuy 
founded  upon  reasons),  they  would  not  see  an  wk 
of  pure  patriotism  in  a  prosecution  of  that  deecrip- 
tion — they  would  reganl  it  in  all  probabili^  as  • 
vindictive  act,  and  it  would  have  tiie  effect  of 
throwing  the  greatest  odium  upon  those  who 
should  institute  any  such  proseoation.  Hoir- 
ever,  that  cannot  affect  the  construction  whidi, 
in  my  judgment,  I  must  put  upon  Acts  of 
Parliament,  and  upon  acts  which  were  proved  to 
have  been  committed  upon  that  occasion.  I  take 
this  opportunity  of  saying  that  I  think  the  mayor, 
as  retuminc  officer,  aid  that  which  he  was  boimd 
to  do.  I  think  he  did  the  proper  thing  in  the 
right  manner,  and  I  think  tlukt  nothing  could  be 
more  correct  than  his  conduct  in  that  respect.  It 
is  the  duty  of  the  returning  officer,  if  be  sees  any 
improper  act  taking  place  by  the  personatkn 
agent  or  any  person  who  is  admitted  for  epeciil 
purposes  to  the  polling  booth,  to  see  that  be  does 
not  take  advantage  of  his  position  to  yiolate  the 
law,  and  therefore  he  was  perfectly  jnstified  in 
what  he  said  and  did  upon  thftt  occasion. 

Then  comes  another  branch  of  the  oaae,  as  to 
which  I  admit  that  the  opening  by  Mr.  Hersdidl 
did  very  much  affect  my  mind.  This  invcdves 
two  questions — first  of  all,  did  it  amount  to  bri- 
bery r  Because  if  it  did,  the  election  is  a  vend 
election.  If  it  did  not,  was  it  an  act  and  an  iDegil 
act,  done,  as  Mi*.  Herschell  opened  it»  systemati- 
cally and  intentionially  with  a  view  to  ei^de  and 
violate  the  law,  the  parties  bein^  peirifecthr  indi^ 
f erent  as  to  its  legali^,  or  otherwise,  provided  that 
it  could  only  give  assistance  to  the  pioty  on  whose 
behalf  it  was  done. 

Now  the  first  question  is,  was  it  bribery  F  Beoaoae 
I  a^pree  that  if  it  was,  there  is  an  end  of  the  can. 
If  it  oould  be  brought  within  the  doctrine  ae  hid 
down  by  the  House  of  Lords  in  the  case  of  ihoftt 
y.  Blade  it  would  be  bribery,  and  woold  afoid  te 
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Mm  ipto  fotcto.  But  we  must  consider  what 
(jnestion  of  law  there  was.  It  was  considered 
T  hard  decision  at  the  time.  It  was  a  decision 
nioh  the  House  of  Lords,  upon  the  opinion  of 
tiajoritj  of  the  judges,  undoubtedly  did  re- 
i  the  judgment  of  the  Court  of  Exchequer 
aber.  Although  Baron  Alderson  laid  down  the 
nost  distinctly  as  it  was  afterwards  adopted 
16  House  of  Lords,  in  considering  what  would 
int  to  bribery  and  what  would  not ;  still  all 
[xdffes  in  the  Uourt  of  Excheouer  Chamber  held 
a  Dill  of  exceptions  that  tnere  was  not  evi- 
9  of  any  such  conduct  as  to  amount  to  bribery. 
,  as  regards  the  House  of  Lords,  although 
36  of  greater  eminence  could  hardly  be  than 
I  who  nad  given  an  opinion  in  the  Court  of 
lequer  Chamber,  still,  as  we  all  know,  hitherto 
>  has  been  an  appeal  from  the  decisions  of  the 
t  of  Exchequer  Chamber  in  matters  arising 
>f  actions  at  law,  and  this  was  an  action  for 
Ities  for  violating  the  Act  of  Parliament  by 

Sft  and  therefore  there  lav  this  appeal  to 
ouse  of  Lords.  The  juoges  being  sum- 
Mi  in  the  usual  manner  to  assist  the  House 
ords,  every  judge,  upon  the  evidence  stated 
tie  bill  of  exceptions,  with  one  exception 
id  the  exception  of  a  very  distinguished 
e,  namely,  my  brother  Bramwell,  wno  had 
1  judgment  in  the  Court  of  Exchequer 
aber,  and  who  maintained  the  opinion  which 
id  stated  in  the  Court  of  Exchequer  Chamber, 
me  to  the  conclusion  that  inasmuch  as  it 
mted  to  evidence  of  a  conditional  contract, 
sly,  to  the  effect  that  "  If  you  will  come  and 
at  the  Cambridge  election  for  Lord  Maidstone 
Mr.  Slade  your  expenses  will  be  paid ;"  there- 
bhe  person  to  whom  that  letter  was  addressed 
1  not  have  brought  an  action  or  maintained 
case  against  Mr.  Slade  or  Lord  Maidstone 
3S  he  had  voted.  He  was  there  invited  to 
)  at  his  own  expense ;  that  is  to  say,  to  incur 
outlay  of  coming  to  Cambridge  to  vote  for 
I  Maidstone  and  Mr.  Slade,  upon  the  assur- 
that  his  expenses  in  travelling  would  be  paid 
ose  expenses  in  this  particular  case  amount- 
o  the  very  moderate  sum  of  Ss,  6d,  But  those 
b  judges  and  the  House  of  Lords,  all  held,  that 
ithstandiug  the  insignificance  of  the  amount, 
e  contract  was  a  conditional  contract  as  they 
it  was — "  If  you  will  come  and  vote  for  Lord 
Lstone  and  Mr.  Slade  " — that  was  bribery ;  and 
\b  case  is  Uke  that,  and  the  ratio  dedaendi  of 
case  applies  to  this,  this  must  have  the  same 
t ;  because,  being  an  act  of  bribery,  it  comes 
in  the  2nd  section  of  the  Corrupt  Practices 
in  which  there  is  a  vei^  elaborate  definition 
hat  shall  amount  to  bribery;  and  therefore, 
g  bribery,  it  would  upset  the  election. 
3W  let  us  see  what  the  difference  here  is. 
letter  in  this  case,  although  I  think  it  was 
38t  unwise  and  most  foolish  letter  to  write, 
upon  the  reading  of  it  by  Mr.  Herschell, 
'  reading  the  letter  in  Cooper  y.  Slade,  it 
appear  to  me  that  if  it  were  a  question  for  a 
a  jury  would  be  very  apt  to  find  that  that  was 
neamng  of  the  letter ;  but  that  is  a  question  of 
bruction  for  the  court.  It  is  to  be  found  in 
our  comers  of  this  instrument,  and  therefore 
not  a  question  upon  which  a  jury  would  have 
ecide — who  take  rather  larger  liberties,  and 
unwisely  or  improperly,  it  being  one  of  the 
$   Taloable  reasons,  probably,  why  a  jury 


exists,  they  take  perhaps  different  and  larger 
views  upon  such  matters  than  a  court  of  law  does 
— but  as  a  court  of  law  I  must  consider  this  docu- 
ment. It  was  said  that  the  author  of  this  circular 
was  Mr.  Cordinsley,  the  agent,  for  whose  action 
the  sitting  menioer  is  responsible,  although  he 
knew  no  more  about  it  than  any  m^n  in  London 
who  could  be  named.  It  seems  that  Mr.  Cross 
came  into  the  contest  at  the  earnest  request  of 
the  Liberal  party,  who  finding  that  they  could  not 
get  two  other  gentlemen,  then  in  their  extremity 
applied  to  Mr.  Cross.  I  have  not  the  pleasure  of 
knowing  Mr.  Cross,  or  any  parties  connected  with 
this  matter,  but  it  is  said  that  he  is  a  gentleman 
of  very  high  consideration  and  respectability,  and 
very  much  esteemed  in  the  town ;  but  he  came 
into  it  as  a  simple  member  of  the  Liberal  party, 
having  subscribed  his  502.  towards  the  expenses  of 
the  contest,  not  at  the  time  dreaming  of  becoming 
a  candidate  himself,  but  he  came  into  the  contest 
and  was  returned.  I  agree  that  he  had  no  more 
intention  or  notion  of  doing  so  originally  than  any 
human  bein^  could  have;  yet  finding  the  com- 
mittee existing  of  which  he  was  a  member,  and 
no  fresh  committee  being  appointed,  and  having 
adopted  Mr.  Hall  and  Mr.  Winder  as  his  agents, 
he  became  responsible  necessarily  for  the  acts 
which  were  done  by  those  who  were  the  agents  of 
the  committee  at  that  time,  and  who  then  became 
his  agents.  Therefore  if  this  letter  and  what  took 
place  upon  it  amounted  to  bribery,  Mr.  Cross 
must  be  unseated.  But  I  think  it  does  not.  I 
think  this  is  not  a  conditional  promise  at  all.  It 
was  as  I  have  said,  an  injudicious  thing,  and  a  very 
ii^'udicious  thing,  to  do ;  in  an  action  for  penalties 
it  might  have  put  the  persons  who  sent  it  in 
peril  of  being  liable  to  penalties  for  bribery.  But  I 
am  called  upon  to  put  a  construction  upon  it  as  a 
lawyer  and  a  judge.  Now  the  words  are  these : 
**  Cross  and  KjnoUys'  committee-room,*'  and  so  on, 

fiving  the  address,  *' Bowker*s-road,  Bolton, 
nd  Feb.  1874.  Dear  Sir,— Your  name  being 
upon  the  Parliamentary  list  of  voters  for  this 
borough,  you  are  entitled  to  vote  at  the  forth- 
coming election ;  we  inclose  you  a  railway  pass,  on 
presenting  which  at  the  station  named  you  will  be 
provided  with  a  railway  ticket  to  convey  you  to 
Bolton  and  back  again."  Therefore,  inclosed  in 
that  very  circular  was  a  ticket,  which  undoubtedly 
the  person  who  received  it  might  have  put  in  the 
fire.  He  might  have  used  it,  or  he  might  not — 
he  might  have  done  just  what  he  liked  with  it — all 
control  over  that  ticket  when  the  order  lefl  the 
office  of  Mr.  Cordingley,  or  wherever  it  was,  was 
gone.  Mr.  Cordingley  had  then  no  furthei  control 
over  what  took  place ;  a  ticket  is  obtained  by  pre- 
senting the  order  at  the  station.  If  they  had 
ordinary  tickets  they  gave  the  voter  one ;  if  they 
had  not  they  gave  nim  a  pass.  That  is  how  it 
stands  so  far  as  it  is  in  any  sense  a  bargain 
or  could  be  called  a  bargain.  It  is  a  bargain 
entirely  one-sided  I  put  myself  in  your  power  ; 
I  send  you  a  pass  which  will  take  you  to 
Bolton  and  back  again ;  and  then  it  adds,  *'  We 
trust  you  may  be  able  to  make  it  convenient  to 
come  over  and  record  your  vote  in  favour  of 
Messrs.  Cross  and  Knollys,  the  Liberal  candi- 
dates." Then  it  states  that  the  poll  will  take 
5 lace  on  such  a  day,  and  is  signed  apparently  by 
[essrs.  Hall  and  Winder.  Now,  it  is  clear  that 
those  gentlemen  never  did  sign  it  either  of  them. 
I  firm^  believe  the  evidence  which  has  bo^n  gy^^ax 
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on  the  part  of  the  respondent  by  both  Mr.  Hall 
and  Mr.  Winder,  that  they  had  no  more  knowledge 
of  it  than  I  had.  It  was  an  act  done  by  Mr.  Cor- 
dingley,  and  as  soon  as  Mr.  Winder  saw  it  he  was 
struck  with  the  impropriety  of  it,  and  stopped  the 
further  sending  of  any  of  those  circulars.  But  he 
still,  having  consulted  a  book  of  authority  as  he 
supposes,  finds,  as  he  supposes,  authority  for 
saying  that  the  conveyance  of  voters  to  Bolton 
who  were  non-resident,  was  not  an  offence  in  point 
of  law,  that  it  might  be  done  with  propriety,  or  at 
all  events  that  it  might  be  done  legally ;  and  upon 
that  it  is  done.  The  chairman  himself  first  of  all 
calls  attention  to  it ;  he  says,  "  Is  that  legal  ?" 
to  which  Mr.  Winder  says,  **  I  have  not  considered 
the  matter,  but  I  will  consider  it  before  anything 
is  done ;"  that  is  the  fair  import  of  the  words.  He 
does  consider  it,  and  ho  comes  to  the  conclusion 
that  it  may  be  legally  done,  and  it  is  done.  Now, 
can  that  in  any  sense  be  said  to  be  a  conditional 
promise  ?  To  make  it  like  the  case  of  Cooper  v. 
Slade  it  should  be  a  conditional  promise :  If  you 
will  come  down  and  vote  for  Cross  and  Knollys, 
the  Liberal  candidates,  the  expenses  of  obtaining  a 
railway  ticket  shall  be  paid ;  we  shall  bear  all  the 
expense.  That  would  nave  brought  it,  no  doubt, 
within  Cooper  v.  Slade,  and  it  would  have  been 
an  act  of  bribery.  But  it  appears  to  me  that  it 
was  not  a  bargain  of  that  nature — that  the  voter 
was  not  bound  by  any  other  consideration  than 
an  honourable  one — that  is  to  say,  this  is  sent  to 
me  that  I  may  go  to  the  poll.  If  I  were  to  take 
advantage  of  the  opportunity  afforded  by  this 
ticket,  not  to  vote  at  all,  but  to  go  to  Bolton  on  my 
own  business,  or  to  vote  upon  the  other  side,  I 
should  be  doing  a  shabby  thing.  That  appears  to 
me  to  be  the  only  obligation,  somethinc^  arising 
from  the  honour  or  good  faith  by  which  the  voter 
receiving  such  a  pass  should  be  affected ;  but  it  is 
entirely  free  from  that  question,  which  was  the  turn- 
ing question  in  Cooper  v.  Slade.  If  a  voter  had 
voted  ibr  the  other  candidates,  could  the  liberal 
candidates  have  recovered  back  this  pass  from  him, 
or  the  value  of  it  ?  They  could  not.  He  was  under 
no  other  obligation  by  accepting  that  pass  than 
that  which  his  own  sense  of  honour  might  dic- 
tate. He  was  under  no  legal  obligation  whatever, 
and  therefore  it  was  not,  in  my  opinion,  within 
the  case  of  Cooper  v.  Slude,  Now  I  think  the 
law  as  laid  down  in  Cooper  v.  Slade  is  the 
governing  law,  except  so  far  as  it  is  affected  by 
the  two  sections  to  which  reference  has  been 
made.  And  now  it  is  very  important  upon  some 
parts  of  Mr.  Lercsche's  argument  to  see  what  it  is 
that  these  sections  enact.  Cooper  v.  Slade  having 
laid  down  that  very  hard  rule  (because  it  was  not 
pretended  that  a  farthing  more  was  given  than  the 
actual  expenses)  that  that  was  bribery,  the  sugges- 
tion was  made  by  one  of  the  learned  lords  during 
the  decision  that  if  the  Legislature  thought  their 
decision  a  hard  one  they  might  interpose.  Accord- 
ingly the  Legislature  did  interpose.  This  is  the 
Act  of  Parliament.  By  the  21  &  22  Vict.  c.  87, 
s.  1,  it  is  enacted  as  follows: — "It  shall  be  lawful 
for  the  candidate,  or  his  agent  by  him  appointed 
in  writing."  There  they  were  careful  to  provide 
that  it  should  only  be  done  by  the  agent  appointed 
in  writing,  and  the  object  undoubtedly  was  to 
guard  against  abuse.  They  thought  that  if  it  were 
confined  to  the  agent  appointed  in  writing  there 
would  not  be  the  liability  to  abuse  which  there 
might  he  Dsder  other  circumstances.    Therefore 


they  made  it  lawful  for  the  agent  appointed  in 
writing  to  provide  conveyance  for  any  voters  for 
the  purpose  of  polling  at   an  election,  and  not 
otherwise.    That,  so  far,  was  intended  to  interfere 
to  some  extent,  not,  probably,  to  the  extent  of 
directly  legislating  upon  the  doctrine  of    Cooper 
V.  Slade ;  but  it  was  intended  to  provide  without 
danger  to    the  election  for    the    conveyance  of 
voters.      That   applied    both  to  county    and  to 
borough  elections  alike — there  is  no  distinction  in 
that  section  between  the  voters  in  connties  and 
the  voters  in  boroughs ;   and  the  interpretation 
which  has  always  been  put  upon  that  section  (I  do 
not  mean  judicial  interpretations,  becanse  I  am 
not  sure  that  it  has  ever  arisen),  but  the  general 
practice  of  all  person3  connected  with  county  elec- 
tions, and  up  to  the  time  of  the  nassine  of  the 
next  Act  of  Parliament,  with  borough  Sections, 
with  regard  to  out  voters,  has  been  to  provide 
them  with  railway  tickets  to  come  np  and  poll,  and 
to  return  after  they  have  polled ;  bat  so  careful 
was  the  Legislature  to  guard  against  money  being 
given,  that  they  say,  "But  it  shall  not  be  lawful 
to  pay  any  money  or  give  any  valuable  considera- 
tion to  a  voter  for  or  in  respect  of  his  travelling 
expenses  for  such  purpose."    Therefore,  although 
they  allowed  the  agent  appointed  in  writing  to 
provide  the  means  of  conveyance,  they  would  not 
allow  any  money  or  valuable  consideration  to  be 
paid  to  a  voter  in  respect  of  his  travelling  expenses 
for  such  a  purpose. 

Now  this  is  material  with  regard  to  Mr. 
Leresche's  argument  upon  the  question  of  bribery, 
because  he  says  it  comes  within  the  2nd  section, 
quite  independently  of  the  doctrine  in  Cooler  t, 
Slade ;  but  as  an  offer  of  valuable  consideration  to 
a  voter  in  respect  of  his  voting.  If  that  is  so,  it 
applies  both  to  county  and  to  borough  elections. 
Everyone  of  those  tickets  which  has  been  sent  to 
county  electors  under  the  words  "  provide  means 
of  conveyance,"  would  be  a  valuable  consideration, 
the  object  being  to  c:et  people  to  vote;  and  it 
would,  therefore,  if  Mr.  Leresche  is  right  in  his 
argument,  be  equally  applicable  to  a  borough 
election  as  to  a  county  election.  Therefore,  that 
would  bo  so  strange  a  construction  of  the  words 
"  valuable  consideration  "  as  ap|>]ied  to  the  other 
words  of  the  section,  that  I  should  only  come  to 
that  conclusion  in  case  I  felt  myself  coerced  by 
legal  considerations  to  do  so.  That  is  the  state  a 
the  law  as  it  stood  up  to  the  time  of  the  Bepresen* 
tation  of  the  People  Act,  therefore  the  decision  in 
Cooper  V.  Slade  remained  only  affected  to  the 
extent  to  which  it  was  affected  by  that  section 
which  I  have  read ;  leaving  the  cooveyauoe  un* 
touched  as  far  as  it  applied  to  counties ;  and  I 
think  the  Legislature  seemed  to  proceed  npon  this 
principle :  You  are  going  to  extend  enormously 
the  constituencies  of  boroughs  in  England,  because 
you  are  going  to  enact  that  for  the  futore  house- 
hold suffrage  shall  prevail.  That  would  very  likely 
strike  the  Legislature  as  giving  probable  occasion 
for  an  enormous  expenditure  in  conveyances  for 
bringing  voters  up  to  the  poll,  and  therefore  thev 
determined  to  make  a  difference  between  borougn 
elections  and  county  elections,  and  I  may  saj 
originally,  when  the  ambit  of  the  boroughs  was 
formed  under  the  original  Reform  Act,  the  dis- 
tance of  seven  miles  from  the  borough  was 
appointed  for  this  purpose.  It  was  supposed  by 
the  Legislature  that  people  living  wiuiin  seven 
miles  would  have  no  difficulty  in  coming  up  to 
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I  they  desired  to  vote,  without  having  any 
ion  made  for  them  by  conveyance  or  other- 

That  was  perhaps  an  inconsiderate  opinion 
Legislature  at  that  time.  In  practice  it  has 
foand  that  persons  living  at  a  distance  of 
miles  did,  up  to  the  passing  of  this  Act  of 
ment,  require  to  have  conveyances  provided 
bem,   and    it    became    the    practice  in    a 

many  boroughs  that  voters  living  at  a 
ce  of  three  or  four  miles  would  not  come 
it  having  such  conveyance  provided  for 
but  in  extending  those  boroughs  it 
bought  likely  that  those  numbers  would 
7  much  increased,  therefore  what  the  Legis- 

did  was  to  say :  We  will  make  a  distinc- 
n  county  elections — we  did  think  it  right 
bhe  decision  in  Cooper  v.  Slade  to  permit 
lent  of  the  candidate  to  provide  conveyance 

case  of  voters  generally — now  we  will  only 
that  to  be  done  in  the  case  of  elections  in 
es — we  will  not  allow  it  to  be  done  in  the 
>f  elections  in  boroughs."     These  are  the 

of  the  36th  section  of  the  Eepresentation  of 
iople  Act :  "  It  shall  not  be  lawful  for  any 
iate,  or  anyone  on  his  behalf,  at  any  elec- 
)r  any  borough,  except  the  several  boroughs 
\t  Betford,  Shorebam,  Cricklade,  Much  Wen- 
md  Aylesbury,  to  pay  any  money  on  account 

conveyance  of  any  voter  to  the  poll,  either 
i  voter  himself  or  to  any  other  person ;  and 
f  such  candidate,  or  any  person  on  his 
',  shall  pay  any  money  on  account  of  the 
jrance  ot  any  voter  to  the  poU,  such  payment 
>e  deemed  to  be  an  illegal  payment  within 
oaning  of  "  The  Corrupt  Practices  Preven- 
jct  18&."  Now,  when  they  refer  to  the  Cor- 
Practices  Prevention  Act  1854,  that  is  an 
f  Parliament  which  defines  what  bribery 
>e.  The  second  section  which  is  most  com- 
asive,  which  I  believe  selected  from  every 
IS  Act  every  definition  of  bribery,  enacts 
shall  be  bribery ;  and  it  also  enacts  that  cer- 
bhings  which  it  prohibits  shall  be  illegal 
mts ;  and  it  subjects  the  person  who  com- 
Dhem  either  to  a  penalty,  or  it  leaves  him  to 
lished  by  an  indictment  at  common  law  for  a 
I  of  the  section. 
r,  it  must  strike  everybody  that  if  the  Legis- 

had  intended  to  enact  that  this  payment 
?  conveyance  of  voters  should  be  punished 
3ery,  nothing  would  have  been  easier  than 
.em  to  have  said — "It  shall  be  a  corrupt 
ce,  or  it  shall  amount  to  bribery  within 
eaning  of  the  Corrupt  Practices  Preven- 
.ct  1854."  They  do  refer  to  the  Act.  They 
[t  shall  be  deemed  an  illegal  payment  within 
eaning  of  the  Corrupt  Practices  Prevention 
^64"  but,  as  I  say,  if  they  had  intended  it  to 
de  bribery,  nothing  would  have  been  easier 
for  them  to  have  said  so.  Looking  at  the 
f  Parliament,  I  should  have  thought  that 
itentionally  done ;  that  although  they  were 
prepared  to  prohibit  the  conveyance  of  voters 
onghs,  except  in  the  case  of  persons  who  had 
;es  of  their  own  who  might  give  a  voter  a 
ihey  chose,  and  would  not  allow  any  money 
laid  for  it,  I  can  quite  understand  their  not 
g  it  bribery,  because  it  does  not  come 
.  the  common  notion  of  bribery  as  an 
■al  and  corrupt  thing.  It  is  a  mere  statutory 

of  bribery — it  does  not  come  within  any 
it  design — and,  therefore,  I  can  quite  under- 


stand the  Legislature  being  satisfied  with  enacting 
that  it  should  be  an  illegal  payment,  and  also 
judging  from  what  one  collects  from  the  words  of 
the  statute,  that  seems  to  be  historically  true.  I 
do  not  say  a  judge  could  act  upon  historical  evi- 
dence, even  when  he  found  the  words  clear,  yet 
when  I  am  a^ked  to  believe  that  the  words  of 
the  Corrupt  Practices  Prevention  Act  that  this 
"  shall  be  deemed  an  illegal  payment"  should  have 
a  more  extended  meaning  than  that,  then  I  look 
at  the  words  to  see — Do  they  compel  me  to  say 
so  ?  I  think  not.  Do  they  convey  an  inference 
to  the  contrary  ?  I  think  they  do.  One  member 
of  Parliament  proposed  to  enact,  as  an  amend* 
ment  to  the  Bill,  that  this  should  be  a  corrupt 
practice  within  the  meaning  of  the  Corrupt 
Practices  Prevention  Act  1854.  That  was  nega- 
tived by  the  Legislature;  they  refused  to  enact 
that.  Therefore,  historically,  1  am  quite  satisfied 
that  the  construction  I  am  putting  upon  the 
statute  is  the  correct  construction,  although  I 
should  not  have  been  influenced  to  arrive  at  any 
other  construction  by  any  historical  idea  of  what 
had  taken  place  while  the  Bill  was  in  Parlia- 
ment. That,  I  think,  disposes  of  the  two  c[ues- 
tions,  namely,  whether  this  was  briberjr  by  virtue 
of  the  statute,  and  of  the  questions  arising  under 
the  Ballot  Act. 

The  Corrupt  Practices  Act  enacts  what  shall 
avoid  an  election.  It  says  bribery,  corrupt  treating, 
undue  influence,  all  these  things  avoid  an  election. 
I  have  already  said  that  the  common  law,  or  the 
common  law  of  Parliament  I  ought  to  say,  does 
provide  sufficiently  for  general  intimidation,  for 
general  bribery,  and  for  general  corruption,  by 
saying  that  quite  independently  of  the  act  of  the 
candidate  or  his  agent,  where  the  election  has 
been  brought  about  by  these  means,  it  shall  be 
avoided  ipso  facto,  but  there  is  no  such  principle 
which  can  come  in  aid  of  the  construction  sought 
by  Mr.  Leresche  to  be  put  upon  those  two 
sections. 

There  -remains  only  one  other  point  which  I 
agree  is  a  serious  point,  and  it  is  one  which  was 
dealt  with  by  my  learned  brother  Martin  in  the 
Salford  case,  which  is  not  exactly  like  this,  but 
is  a  kindred  case,  where  the  payment  was  for 
cabs.  In  that  case  Baron  Martin  intimated  upon 
that  part  of  tne  case  that  if  he  found  it  was  done 
intentionally  and  wilfully  in  violation  of  law,  not 
that  he  should  decide  that  it  would  upset  the 
election,  but  that  he  should  regard  it  as  a  case  to 
be  considered  further  by  the  Court  of  Common 
Pleas  which  is  authorised  if  the  judge  desires  it,  to 
give  its  opinion  upon  any  point  of  law  which  arises 
in  the  course  of  one  of  these  inquiries.  But  that 
was  not  a  decision,  and  I  am  not  sure  what  would 
have  been  the  course  I  should  have  adopted  had 
the  present  case  come  up  to  the  hypothesis  of 
Baron  Martin,  namely  that  it  was  a  systematic 
intentional  general  violation  of  the  law  to  a  very 
considerable  extent,  and  was  done  wilfully  and 
designedly  by  the  agent  for  whom  the  candidate 
was  responsible.  Whether  or  not  I  should  have 
thought  it  desirable  under  those  circumstances  to 
pause  and  to  obtain  the  assistance  of  the  Court  of 
Common  Pleas,  I  doubt ;  because  my  own  opinion 
is  very  clear  upon  the  matter  and  very  decided. 
I  agree  with  the  opinion  of  Mr.  Justice  Willes 
which  has  been  over  and  over  again  re- 
ferred to  as  an  opinion  very  influential  in  con- 
sidering these   eleotioQ  mattAT^.     ^<^  ^%&  ^^^ 
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of  the  most  learned  and  most  eminent  jndges 
ivho  ever  sat  in  a  coart  of  justice.  He  was 
a  man  who  applied  his  mind,  not  only  his 
great  stores  of  law  but  his  general  know- 
ledge of  history  and  of  jurisprudence,  to  the 
consideration  of  these  questions  ;  and  Mr.  Justice 
Willes  very  decidedly  was  of  opinion  that  a  viola- 
tion of  the  Act  of  Parliament  which  itself  created 
the  offence  and  provided  the  penalty,  which  the 
Act  of  Parliament  and  the  Legislature  thought 
was  enough,  could  not  avoid  an  election.  It  in- 
flicted penal  consequences  upon  the  persons  who 
did  the  acts,  but  it  could  not  avoid  the  election.  And 
that  is  in  exact  conformity  with  what  is  attributed 
to  Martin,  B.  in  his  evidence  before  the  Election 
Committee  of  Parliament  to  which  I  have  referred. 
It  bears  upon  both  the  cases — it  bears  upon  the 
case  under  the  Ballot  Act — it  bears  upon  the  case 
of  the  travelling  expenses ;  but  I  am  satisfied  that 
in  this  case  I  could  not  so  report.  It  appears  to 
me  that  I  could  not  state  a  case  under  those  cir- 
cumstances which  would  come  up  to  the  sugges- 
tion which  Mr.  Herschell  made,  and  which  r^ly 
formed  the  circumstances  upon  which  my  brother 
Martin  was  disposed  to  have  taken  the  opinion  of 
the  Court  of  Common  Pleas.  It  appears  to  me 
that  the  statute  here  very  distinctly  having  given 
an  appropriate  penalty,  as  they  supposed,  a  wilful 
and  intentional  violation,  I  think,  would  not  be 
sufficient  to  avoid  an  election ;  but  in  this  case,  as 
I  have  said,  I  am  relieved  from  raising  that  ques- 
tion necessarily  by  the  evidence  which  has  oeen 
given  upon  the  part  of  the  respondent  with  regard 
to  this  point.  This  has  co  relation  to  the  ballot 
question.  The  ballot  goes  upon  quite  different 
considerations  with  regard  to  that.  I  think  it  was 
intentionally  done,  and  that  the  agent  was  liable 
to  punishment.  I  think  here  that  the  payment,  if 
made,  would  be  an  illegal  payment;  and  I  think 
the  effect  of  the  statute  is  to  provide  for  this  dis- 
tinction between  county  and  borough  elections, 
that  in  boroughs  you  shall  not  provide  for  the  ex- 
penses of  voters.  Every  voter  must  walk — that 
is  the  ideik  which  Martin,  B.  says  the  Legislature 
had  in  their  minds — that  every  man  who  will  not 
take  the  trouble  to  walk  and  vote — it  does  not 
matter  whether  he  votes  or  not — is  a  very  unfit  de- 
pository of  the  right  to  vote ;  but  I  am  clearly  of 
opinion  that  the  circumstances  in  this  case  do  not 
enable  me  to  state  a  case  for  the  opinion  of  the 
Court  of  Common  Pleas  which  would  raise  the 
question  which  Mr.  Herschell  desired  to  raise.  I 
must,  therefore,  decline  to  state  any  case,  but  must 
act  upon  my  individual  responsibility ;  although, 
if  the  facts  had  been  as  they  were  opened  by 
Mr.  Herschell,  I  might  have  thought  it  necessary 
to  have  reserved  this  point  if  it  depended  on 
that.  I  am  of  opinion  that  the  remedy  for  an 
illegal  payment  must  be  found  within  the  statute 
itself— that  it  has  no  indirect  effect  in  avoiding  an 
election.  I  may  say  that  this  is  an  opinion  not 
entertained  by  myself  alone.  It  was  the  deliberate 
opinion  of  Wllles,  J. ;  it  is  also,  I  know,  the  opinion 
of  my  brother  Bramwell,  for  when  I  was  commu- 
nicating with  him  upon  the  point  of  the  telegram 
I  took  the  opportunity  of  asking  his  opinion  upon 
this  particular  point ;  and  in  the  answer  which  he 
ffives  me,  he  entirely  goes  the  length  of  Mr.  Justice 
willes*s  opinion  and  entirely  concurs  in  the  view 
which  I  have  taken  of  the  effect  of  that  section. 
Therefore,  under  these  circumstances,  I  have  no 
alternative  but  to  declare  that  the  grounds  upon 


which  the  seat  has  been  sought  to  be  impeachedt 
have  failed,  and,  therefore,  iSskt  the  electioii  was  a 
valid  election. 

But  at  the  same  time  I  most  add  that  if  this  bad 
been  an  ordinary  case — if  one  side  had  been 
clearly  right,  and  the  other  side  had  assailed  the 
seat  without  any  foundation,  I  shoold  have  made 
the  costs  follow  as  a  matter  of  coarse.  As  is  my 
invariable  practice,  unless  there  is  something  done 
by  the  sitting  member  or  his  agent,  which  involves 
a  petition,  I  should  have  dismissed  it  with  costs, 
but  in  this  case,  fully  believing  as  I  do  that  the  sit- 
ting member  himself,  Mr.  Cross,  is  as  &ee  from 
blame  as  I  am,  or  any  other  person  in  the  room, 
his  agents  have  done  what  I  consider  to  be  an 
illegal  act — they  have  violated  the  plain  intention 
of  the  Ballot  Act.  I  think  again  that  the  incur- 
ring a  liability  for  those  passes  was  oontraryto 
the  law,  and  although  I  acquit  the  sitting  member 
and  his  agent  in  that  matter  of  any  Intenticm  of 
violating  the  law  at  all  (I  do  not  do  so  in  the  balloft 
case — I  think  that  was  an  intentional  violation), 
but  in  this  case  I  think  it  was  a  mistake  in  point 
of  law — a  mistake  which  it  was  not  unnatural  for 
Mr.  Winder  to  make,  he  having  been  asked  a  ques- 
tion upon  the  subject,  and  referring  to  a  book, 
upon  the  authority  which  he  acted.  We  know  it 
is  very  often  said,  "  It  must  be  tme  because  it  is 
written  in  a  book."  Mr.  Winter  seems  to  have  acted 
a  little  under  that  impression,  and  to  have  acted 
upon  the  principle  that  that  book,  and  even  the 
book  which  mv  mend  Mr.  Edge  has  given  to  the 
world  are  infallible  guides.  People  must  take  ore 
that  they  do  not  rely  upon  those  books  too  strongly. 
With  regard  to  Mr.  JEall  he  seems  to  have  hid 
nothing  to  do  with  it,  and  therefore  I  onght  not  to 
use  the  word  **  acquit "  with  regard  to  him ;  bnt 
with  regard  to  Mr.  Winder,  J  acquit  him  of  any 
intentional  violation  of  the  law.  1  think  he  did 
what  was  right  in  trying  to  stop  these  circolan 
from  being  sent  out,  because  I  think  they  were 
improper  circulars,  although  they  did  not  have 
the  bearing  which  was  attributed  to  them. 

Now  under  these  circumstances,  as  there  were 
two  acts  undoubtedly  done  by  the  agents  of  the 
sitting  member,  which  did,  as  it  appears  to  me 
invite  a  petition,  that  is  to  say,  whicn  nought  very 
fairly  be  considered  by  the  persons  who  were 
advising  the  petitioner  as  acts  which  not  only 
were  illegal  but  might  avoid  the  seat,  I  think, 
that  so  far  as  regards  the  question  of  the  con- 
duct of  the  personation  agents  at  the  polling 
booths,  and  the  sending  of  those  papers  to  the 
voters,  the  sitting  member  must  Dc^  his  own 
costs,  and  that  he  must  not  come  upon  the  peti- 
tioner for  any  costs  in  respect  of  those  two  maUen. 
But  with  regard  to  those  individual  cases  of 
bribery,  which  entirely  failed,  so  far  as  the  costs 
are  applicable  to  those  cases,  I  think  the  petitioner 
must  pav  them.  I  do  think  that  as  the  re- 
spondent s  agents  have  certainlv  by  their  acts 
invited  a  petition  to  the  extent  that  1  have  men- 
tioned, therefore  the  costs  should  be  appoitioDed 
accordingly — that  is  to  say,  that  the  sitting  mem- 
ber will  bear  his  own  costs  so  far  as  they  refer  to 
the  two  main  illegalities  of  the  case,  but  thai  the 
costs,  so  far  as  they  refer  to  those  witnesses  tbit 
I  have  referred  to  must  be  borne  by  the  petitioner, 
because  those  cases  entirely  faH  &om  their  own 
weakness. 

Solicitors :  for  petitioners,  BamweU  Bjod  Pmminj' 
Urns  for  the  respondent,  HaU  and  Wimder* 
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KOV8B  or   LOBDS. 

B«ported  by  C.  E.  ]£aldxv,  Ekl.,  Barrister-at-Law. 

May  8  and  11,  cmd  June  22, 1874 
(Before  ihe   Lord   Chancellor  (Cairns),   Lords 
Cheucsford,      Hatherlbt,      Penzance,      and 
O'Hagan.) 

The  Metropolitan  Board  of  Works  v.  McCarthy. 

error  from  the  exchequer  chamber  in  england. 

Lands  ClaxMea  Conaolidation.Act  1845  (8^9  Vict. 
e.  18),  9,  68 — Com/penBcdion  for  lands  injuriously 
afecied. 
The  damage  which  wUl  support  a  daimfor  com* 
pensaiion,  under  the  68ih  section  of  the  Lands 
Clauses  Consolidation  Act  1845  (8^9  Viet.  c.  18), 
must  he  a  physical  interference    with  a  right, 
public  or  prtvcUe,  which  increases  the  value  of  ilie 
premises  apart  from  any  special  use  to  which  they 
may  he  put,  if  by  such  interference  they  are  les* 
sened  in  value;  provided  that  such  right  is  not 
merely  one  enjoyed  by  the  occupier  of  the  pre- 
mises  in  common  with  the  public  at  large,  or  one 
personal  to  himself. 
The  test  to  he  applied  {Lord  0*Hagan  dubitante  on 
this  point),  is,  whether  the  act  done  would  be  suffi- 
cient ground  to  maintain  an  action  if  it  were  not 
authorised  by  the  Act  of  Parliament. 
In  a  ease  in  which  the   defendant   in    error  (the 
plaintiff  below)  was  the  occupier  of  premises  adja* 
cent  to  which,  and  only  senaraied  from  them  by  a 
public  highway,  was  a  puolic  draw  dock  commu* 
nieating  with  the  River  Thames,  whereby  the  pre- 
mises were  rendered  more  valuahle  to  occupy  or  to 
sell,  and  the  plaintiffs  in  error  (defendants  below), 
in  constructing  the  Thames  Embankment,  under 
the  powers  conferred  upon  them  by  the  Thames 
Embankment  Act  1862,  which  incorporates   the 
Lands    Clauses    Consolidation  Act  1845,  JiUed 
up  the  dock  and  cut  off  the  defendant's  access 
thereby  to  the  river : 
Held  (affirming  the  judgment  of  the  court  below), 
thai  (he  defendant* s  interest  in  the  premises,  inde- 
pendent of  any  use  to  which  he  might  put  them, 
wcu  injuriotLsly  affected  within  the  6Sth  section  of 
the  Lands  Clauses  Consolidation  Act  1845,  so  as 
to  entitle  him  to  compensation. 
Chamberlain  v.  West  End  of  London,  &c.,  Railway 
Company  (8  L.  T.  Bep.  K  8. 149 ;  32  L.  J.,  173, 
Q.B),  and  Beckett  v.  Midland  Railway  Company 
(17  L.  T.  Bep.  N.  8.  499;  L.  Bep.  3  C.  P.  82), 
approved  and  followed. 
fiicket  V.  Metropolitan  Railw|^  Company  (16  L.  T.  \ 
Bep.  N.8.b4&;  L.  Bep.  2H.ofL.  Cas.  175),  and 
B^.  V.  The   Metropolitan    Board   of    Works 
(Xr.  Bep.  4  Q.B.  358),  distinguished. 
Tbjb  was  a  proceeding  in  error  on  a  judgment  of 
the  Ezchegaer  Chamber  (reported  28  L.  T.  Rep. 
N.  S.  417 ;  li.  Rep.  8  C.  P.  191),affirming  a  judgment 
of  the  Court  of  Common  Pleas  (reported  26  L.  T.  Rep. 
K.  8.  772 ;  L.  Rep.  7  C.  P.  508),  on  a  special  case 
stftted  in  an  action  brought  by  the  defendant 
in  error  aoainst  the  plaintiffs,  to  recover  the  sum 
of  19002.,  Being  the  amount  assessed  by  a  jury  as 
oompensation  due  to  him,  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Act  1845  (8  &  9 
Yiot.  a  18).    The  facts  are  fully  atsAied.  in  the  re- 
ports in  the  courts  below. 

Hawkins,  Q.C.  and  PhUbriek,  Q.C.,  for  the  plain- 
ti£b  in  error. 

PrmUiee,  Q.C.  and  Thesiger,  Q.C.,  for  the  defen- 
dant in  erroTy  urged  the  same  arguments  and 


relied  on  the  same  authorities  as  in  the  courts 
below.    In  addition,  the  following  cases  were  cited 

Hammersmith  Rwilway  Company  v.  Brand,  21  L.  T. 

Rep.  N.  S.  238 ;  L.  Bep.  4  H.  of  L.  Cas.  171 ; 
Dobion  v.  Blackmors,  9  Q.  B.  991. 

Cur.  adv.  vult. 

June  22. — Their  Lordships  delivered  judgment. 

The  Lord  Chancellor  (Cairns),  aJtier  going 
through  the  facts  as  set  out  in  the  special  case, 
continued :  Now,  my  Lords,  in  this  state  of  things 
we  have  to  decide  over  again  the  meaning  of  the 
words,  "  injuriously  affected,"  in  the  68th  section 
of  the  Lanas  Clauses  Consolidation  Act  (8  &  9  Vict. 
c.  18),  and  I  propose  to  accept  the  test  which  has 
been  applied  here  and  elsewhere,  namely,  to  con- 
sider if  the  act  done  would  have  been  actionable 
if  it  had  not  been  authorised  by  the  Act  of  Parlia- 
ment, without  pausing  to  consider  if  that  test 
would  be  quite  satisfactory  if  the  question  were 
now  raised  for  the  first  time ;  it  has  been  already 
laid  down  in  many  cases,  and  is  convenient.  Di- 
vesting the  present  case  from  the  precise  descrip- 
tion, it  amounts  to  this:  the  occupier  of  a  tene- 
ment had  got  two  highways  adjacent  to  it,  the  one 
a  street  the  other  a  highway  by  water ;  the  water 
highway  has  been  taken  away,  and  the  highway  by 
land  remains.  It  is  impossible  to  doubt  that  the 
destruction  of  the  highway  by  water  is  other  than 
a  permanent  injury  to  the  premises  by  whomsoever 
or  for  whatever  purpose  they  may  bo  occupied.  It 
is  analogous  to  tne  case  of  Beckett  v.  The  Midland 
Bailway  Company  (17  L.  T.  Rep.  N.  S.  499 ;  L.  Rep. 
3  C.  P.  82),  for  it  makes  no  difference  whether  the 
occupier  is  deprived  of  part  of  one  highway,  as  in 
that  case,  or  of  one  of  two  highways,  as  in  the  pre- 
sent case.  I  do  not  find  fault  with  what  Mr. 
Thesiger  stated  in  his  able  argument,  that  he  would 
rely  upon  this  definition  of  the  right  to  compensa- 
tion, and  would  explain  the  various  cases  by  laying 
down  that  it  arises  where  there  is  a  physical  in- 
terference with  a  right  public  or  private  which 
increases  the  value  of  the  premises,  apart  from  any 
special  use  to  which  they  may  be  put,  if  by  such 
interference  they  are  lessened  in  value.  The  case 
of  Bicket  v.  The  Metropolitan  Bailway  Company 
(16  L.  T.  Rep.  N.  S.  542 ;  L.  Rep.  2  BL.  of  L.  Cas. 
175)  seems  at  first  sight  to  be  opposed  to  this  view, 
but  it  does  not  really  apply  to  this  case  at  all.  In 
that  case  there  was  only  a  temporary  interference 
with  the  trade  of  the  plaintiff,  and  his  claim  was 
for  the  loss  of  traae,  not  for  the  diminution 
of  the  value  of  his  property.  I  therefore  submit 
to  your  Lordships  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  is  right,  and  should  be 
affirmed. 

Lord  Chelmsford. — I  agree  in  the  opinion  which 
has  been  expressed  by  the  noble  and  learned  lord 
on  the  woolsack,  that  the  judgment  should  be 
affirmed.  The  question  to  be  determined  is, 
whether  upon  the  facts  the  respondent's  interest  in 
the  premises  has  been  injuriously  affected  within 
the  meaning  of  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act  1845.  The  Exchequer 
Chamber  held  that  the  case  was  governed  by  that 
of  Chamberlain  v.  The  West  of  London,  ^c,  BoaI- 
way  Company  (8  L.  T.  Rep.  N.  8.  149 ;  31  L.  J. 
201,  Q.  B. ;  32  L.  J.  173,  Q.  B.),  and  entered  into 
the  question  as  to  whether  that  case  was  overruled 
by  Bicket^s  case  (ubi  M4p.).  I  should  have  thought 
there  could  have  been  no  doubt  in  the  matter,  for 
in  my  judgment  in  the  latter  case  I  took  pains  to 
distinguish  them,  and  by  daAsixi^  QKomSbvrWK^  % 
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case  with  houses  and  lands  injuriously  affected, 
plainly  expressed  the  distinction.  Li  RicheVs 
case,  there  was  no  damage  to  the  house,  but  only 
a  loss  of  custom.  To  proceed  to  the  questions 
before  the  House — after  a  series  of  decisions  the 
law  has  at  length  arrived  at  a  settled  condition, 
and  it  has  been  finally  decided  that  an  injury  done 
to  a  house,  or  to  the  land  itself,  in  which  a  person 
has  an  interest,  if  it  be  personal,  or  affect  only  his 
trade  or  goodwill,  even  if  it  might  be  the  ground 
of  an  action  for  damages,  will  not  entitle  him  to 
compensation.  The  learned  counsel  for  the  respon- 
dent proposed  to  lay  down  that  where  there  is  a 
physical  interference  with  any  right  to  which  the 
owner  is  entitled,  apart  from  any  use  to  which  he 
puts  the  premises,  oy  which  they  are  diminished 
in  value,  he  is  entitled  to  compensation.  In  the 
case  of  The  Caledonian  Bailway  Company  v. 
Ogilvy  (2  Macq.  229),  a  claim  was  made  for  the 
deterioration  in  value  of  a  residence  by  reason  of 
the  railway  crossing  the  high  road  near  to  it  by  a 
level  crossing  with  gates,  but  it  was  held  that  the 
damage  sustained  did  not  differ  in  kind  from  that 
to  which  all  the  public  were  subject  in  respect  of 
their  access  to  the  high  road  in  question,  but  only 
perhaps  in  degree.  Now  in  this  case  has  the  re- 
spondent suffered  any  injury  different  from  that 
sustained  by  the  public  generally  by  the  interrup- 
tion of  his  communication  with  the  draw  dock  ? 
His  premises  were  thereby  more  valuable  for  any 
use  to  which  they  might  be  put,  and  have  become 
permanently  injured  in  value,  and  it  is  distinct 
from  any  injury  by  which  the  public  are  affected. 
The  case  is  distinguishable  from  Req,  v.  The 
MeiropolUan  Board  of  Works  (L.  Rep.  4  (J.B.  358.), 
which  it  somewhat  resembles,  for  in  that  case  it 
was  held  that  the  injury  was  merely  personal,  as 
the  right  was  common  to  the  public,  though  more 
often  exercised  by  the  plaintiff  than  by  others. 
This  case  appears  to  me  to  be  within  the  principle 
of  Beckett's  case  (uhl  sup.),  which  I  think  was 
rightly  decided;  in  fact,  it  is  scarcely  dis- 
tinguishable from  it.  In  that  case  the  access 
was  affected  by  narrowing  the  highway;  in  this 
case  by  destroying  the  dock,  which  was  part  of  the 
highway,  and  so  the  premises  are  permanently 
damaged.  The  judges  of  the  court  below  appear 
to  have  been  needlessly  embarrassed  by  RickeVs 
case,  which  is  quite  distinct.  I  think  the  judg- 
ment of  the  Exchequer  Chamber  was  right,  and 
ought  to  be  affirmed. 

Lord  Hatherley. — I  concur  in  what  has  been 
said  by  the  noble  and  learned  Lords  who  have  ad- 
dressed the  House,  but  I  do  not  wish  to  extend  the 
rule  which  has  been  laid  down.  There  is  a  dis- 
tinction between  damage  to  an  individual  and 
damage  to  the  public  at  large.  No  public  works 
could  bo  carriea  out  if  the  whole  public  were  en- 
titled to  compensation  for  damage  done  in  the 
course  of  them,  and  that  was  not  the  intention  of 
Parliament.  I  think  the  rule  is  sound  that  com- 
pensation can  be  recovered  where  the  act  done 
would  have  been  actionable  but  for  the  Act  of 
Parliament.  I  wish  to  follow  Beckett's  case  (m6i. 
sup.)t  and  not  to  go  one  step  beyond  it.  Suppose 
the  dock  had  been  on  the  other  side  of  the  house 
to  the  road,  there  can  be  no  question  that  the 
occupier  would  have  been  entitled  to  compensation 
within  Beckett's  case,  and  it  can  make  no  difference 
that  they  are  on  the  same  side.  I  am  willing  to 
adopt  Mr.  Thesiger's  definition,  though  it  seems  to 
be  aWicult  to  reconcile  all  the  cases. 


Lord  Penzance. — I  am  of  the  same  opinion.  A 
rule  has  been  established  from  which  I  think  it 
would  be  disastrous  to  depart,  namely,  tiiat  the 
right  to  compensation  in  these  cases  depends  upon 
the  right  to  bring  an  action  but  for  the  Act  of 
Parliament.  This  interpretation  was  first  acted 
upon  with  approbation  in  Ogilvy's  case,  and  it  has 
been  consistently  adhered  to,  in  spite  of  the  donbto 
expressed  by  Lord  Westbury  in  Rickefs  case,  and 
I  hope  it  always  will  be  adhered  to.  A  man  may 
do  just  what  he  pleases  on  his  own  land,  as  long  is 
he  does  not  injure  his  neighbour;  but  these  same 
acts  may  become  actionable  if  done  by  a  third 
person;  and  why  should  we  substitute  another 
rule,  because  they  are  done  for  public  purposes  ? 
The  damage  must  not  be  personal,  but  to  tne  land 
independent  of  the  trade  carried  on  upon  it :  (Beg. 
V.  The  Metropolitan  Board  of  Works,  uhi  sup.). 
Applving  this  to  the  present  case,  the  jury  hare 
found  that  the  premises  were  permanently 
damaged,  independently  of  any  trade  carried  on  by 
the  plaintiff,  by  the  obstruction  of  his  access  by 
water  to  the  Biver  Thames.  If  it  were  a  private 
right  of  way,  the  remedy  would  be  by  action,  but 
it  is  said  that  it  is  a  public  matter  in  which  the 
procedure  should  be  by  indictment ;  but  see  Ivistm 
V.  Moore  (1  Ld.  Baym.  486),  and  Ashby  v.  Whiti 
(1  Smith's  Load.  Cas.  227).  The  question  is,  when 
a  highway  is  obstructed,  do  the  adjacent  owners 
suffer  damage  beyond  the  public  at  large  P  Ther 
surely  do.  A  frontage  to  a  highway  is  a  wdt- 
known  element  of  value  in  a  property,  so  is  essy 
access  or  proximity  to  a  highway,  and  if  this  ele- 
ment is  withdrawn,  the  owner  suffers  a  special 
damage.  If  it  is  asked,  where  are  we  to  stop? 
The  answer  is,  whenever  a  special  value  attached 
to  premises  is  permanently  destroyed  or  abridged. 
This  is  the  view  taken  in  Chamberlain's  case,  and 
I  think  the  true  one. 

Lord  0*Hagan. — I  also  concur.  The  authorities 
are  cooflicting,  and  not  altogether  satisfactory,  bat 
I  am  willing  to  adopt  Mr.  Thesiger's  definition.  If 
the  matter  were  res  intogra,  on  the  facts,  it  would 
be  difficult  to  ;answer  the  question  whether  the 
premises  are  injuriously  affeoted  within  the  section 
uf  the  Lands  Clauses  Consolidation  Act,  in  any 
way  but  one.  The  Act  was  passed  to  prevent 
private  selfishness  from  standing  in  the  my 
of  public  unprovements,  and  that  works  for  the 
common  profit  might  not  be  carried  out  to  the  loas 
of  individuals.  The  principle  appHes  to  damage 
as  well  as  to  land  purchased  against  the  wiU  of  l£e 
owner.  If  the  case  were  new,  I  should  have  doubted 
if  it  was  within  the  meaning  of  the  Act  to  make 
the  right  of  action  the  condition  of  oompensatioa; 
but  rather,  as  Lord  Westbury  said  in  MichsCi 
case,  it  would  appear  to  me  that  where  there  is  an 
injury  there  should  be  compensation,  and  that  the 
Act  should  not  be  so  narrowed.  But  it  is  unne- 
cessary to  discuss  the  point  further,  for  in  this  case 
there  is  no  doubt  that  an  action  would  lie.  PaUio 
injury  is  counterbalanced  by  the  public  benefit^ 
but  particular  damage  must  be  oompensatod: 
(Ashby  y.  White).  Here  the  plaintiff  oleariy  sus- 
tained particular  damage  of  a  permanent  nature^  to 
a  large  extent,  independent  of  the  use  to  which  ho 
put  his  premises.  It  is  unreasonable  and  uguk 
that  he  snould  suffer  for  the  public  booiefitwitboat 
being  recouped.  If  the  statute  did  not  enlarge  hit 
right  it  did  not  narrow  it.  I  would  not  8»y  ^^ 
the  damage  must  be  structural,  or  to  ths  sub- 
stance of  the  premises;  if  they  are 
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value  it  is  an  injary  as  much  as  structural  damage, 
as  Lord  Cranworth  said  in  llickeVs  case.  While 
injury  common  to  the  public  at  large,  or  personal, 
or  remote,  forms  no  claim ;  when,  as  here,  it  is 
particular  and  appreciable,  it  gives  a  clear  title  to 
compensaiion  :  (UhamheilairCs  case,  per  Erie,  C.J.) 
That  case  appears  to  be  undistinguishable ;  or,  if 
anything^,  this  is  rather  stronger,  and  it  is  not 
overruled  by  Bickefs  case,  the  aistinction  in  which 
is  quite  clear,  as  it  was  a  personal  injury. 

Decision  of  the  Exchequer  Chamber  affirmed, 
and  judgment  given  for  the  defendant  in 
error. 

Attorney  for  the  plaintiffs  in  error,  W.  W.  Smith, 

Attorney    for   the    defendant   in    error,   A,  8, 
Edmunds, 


COUBT  OF  QUEEN'S  BENCH. 

Bqported  by  J.  Shobtt  and  M.  W.  McKbllab,  Eaqn., 
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June  3  and  July  6,  1874 

Taylob  v,  Geieenhalgh. 

Negligence — Damage  caused  by  repairs  of  highway 
— Liabiliiy  of  surveyor — 5  ^  6  Will.  4.  c.  50 
8-  56. 
The    carriage  of  plaintiff,    who  was    driving    hy 
night  along  a  highway,  was  upset  by  some  re- 
pairs which  were  not  sufficiently  lighted;   and 
this  action  was  brought  for  the  damage  against 
the  surveyor  appointed  by  the  vestry  at  a  salary. 
The  defendant  had,  by  order  of  the  vestry,  cow 
traded  with  another  person  to  do  the  work  re* 
quired  at  so  much  per  yard,  the  vestry  finding 
mater iaJ-8.     The  jury  found  there  was  negligence 
in  not  lighting  the  road,  but  that  the  defejidant 
did  not  personally  interfere  in  doing  the  work,  or 
in  directing  the  road  to  be  left  in  such  a  condition 
09  it  was : 
Seldf  thcU  the  defendant  was  not  liable  for  the 
damage  suffered  by  the  plaintiff,  either  at  com- 
mon  law,  or  by  reason  of  sect,  ^ofb§r^  WiU,  4, 
c.  60. 
This  was  an  action  tried  at  Manchester  on  the 
30th  Nov.  1872,  before  Mellor,  J.    A  verdict  was 
foand  for  the  plaintiff,  leave  to  move  being  re- 
served to  defendant. 

The  declaration  stated  that  the  defendant, 
Samuel  Greenhalgh,  wrongfully  and  improperly 
placed  and  laid  upon  certain  parts  of  a  certain 
iiighway,  large  quantities  of  earth,  stones,  rubbish, 
and  materials,  and  caused  the  said  highway  to  be 
raised  in  the  said  parts,  and  thereby  to  be  dangerous 
to  persons  driving  along  the  said  highway  in  the 
dark;  and  the  defendant  wrongfully  and  impro- 
perly suffered  the  said  quantities  of  earth,  stones, 
mbbish,  and  materials  to  be  and  remain  upon  the 
said  parts  of  the  said  highway,  and  the  said  parts 
of  the  said  highway  to  be  raised  as  aforesaid, 
during  the  dark,  without  any  light  or  means  to 
prerent  persons  from  driving  against  the  same, 
whereby  a  certain  carriage,  in  which  the  plaintiff 
was  then  being  lawfully  driven  along  the  said 
highway,  was  driven  and  struck  against  the  said 
earth,  stones,  rubbish,  and  materials,  and  the  said 
raised  parts  of  the  said  highway,  and  was  upset, 
whereby  the  plaintiff  was  thrown  out  of  the  said 
carriage  and  greatly  bruised  and  injured,  and  his 
ooUar-bone  broken ;  and  by  reason  of  his  said  inju- 
ries has  been  prevented  from  attending  to  his 
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business  and  employment  of  a  book-keeper,  and 
has  lost  profits  and  wages  which  he  otherwise 
would  have  derived  therefrom,  and  has  been  put 
to  and  incurred  great  expense  in  medical  and  sur- 
gical attendance  and  otherwise,  in  endeavouring  to 
get  cured  of  his  said  injuries. 

The  first  plea  was  not  guilty. 

The  second  plea,  that  the  defendant  was,  at  the 
time  of  the  alleged  grievances,  surveyor  of  high- 
ways for  the  township  of  Tottington  Lower  End, 
and  that  it  then  was  his  (the  defendaut*s)  duty,  as 
such  surveycr,  to  repair  the  highway  in  the  di- 
rection mentioned;  and  that  the  defendant,  as 
such  surveyor,  was  executing  certain  necessary 
repairs  in  and  upon  the  said  highway,  and  certain 
parts  of  the  said  highway  were  then  being  and 
were  necessarily  raised  for  the  purpose  of  such 
repairs,  and  the  plaintiff  by  his  own  negligence 
and  improper  conduct,  and  without  any  fault  of 
the  defendant,  drove  the  said  carriage  against  the 
said  part  of  the  highway  so  raised  as  aforesaid, 
and  caused  the  injuries  complained  of. 

At  the  trial,  it  appearea  that  the  action  was 
brought  to  recover  damages  in  respect  of  injury 
caused  to  the  plaintiff  by  reasen  of  his  carriage 
being  upset  in  consequence  of  stones  and  materials 
having  been  left  upon  the  turnpike  road  from  Tot- 
tington to  Bury,  in  Lancashire.  The  defendant 
had  been  appointed  surveyor  of  highways  by  the 
vestry  of  Tottington  Lower  End,  at  a  salary  of  20?. 
a  year.  The  vestry  had,  by  resolution,  ordered 
that  the  part  of  the  road  where  the  accident  hap- 
pened should  be  raised,  and  the  defendant  was  or- 
dered to  employ  men  to  do  it.  He  contracted  with 
his  brother,  John  Greenhalgh,  to  do  the  work  at 
Sid,  per  yard,  the  vestry  finding  the  materials. 
John  Greenhalgh  employed  and  paid  his  own  men, 
and  proceeded  with  the  work.  The  plaintiff,  in 
driving  along  the  road  in  the  dark,  between  9  and 
10  p.m.,  on  the  23rd  May  1872,  came  to  that  part 
which  was  being  repaired.  There  was  neither 
light  nor  fence,  or  protection.  Half  of  the  road 
had  been  raised,  and  the  other  half  was  left  tempo- 
rarily at  the  old  level.  The  difference  in  level  was 
about  a  foot,  and  the  plaintiff,  with  his  horse  and 
cart,  were  upset. 

It  was  contended  that  there  was  no  liability  on 
the  defendant,  but  Mellor,  J.,  left  the  case  to  the 
jury,  who  returned  a  verdict  for  the  plaintiff.  They 
found  that  there  was  negligence  in  not  lighting  the 
road,  but  that  the  defendant  did  not  personally  in- 
terfere in  doing  the  work,  or  in  directing  the  road 
to  be  left  in  such  a  condition  as  it  was.  Leave  was 
given  to  the  defendant  to  move  that  the  verdict 
should  be  set  aside  and  a  verdict  entered  for  him 
on  the  ground  that  no  personal  liability  on  his  part 
was  shown,  and  a  rule  nisi  was  obtained  accord- 
ingly. 

It,  G,  Williams,  Q.O.  (with  him  The  Solicitor- 
General,  Holker,  Q.C.)  showed  cause,  and  con- 
tended— First,  that  notwithstanding  the  second 
finding  of  the  jury,  that  the  defendant  did 
not  personally  interfere,  the  defendant  was 
liable  by  reason  of  sect.  56  of  5  &  6  Will.  4,  c. 
50,  which  imposes  a  penalty  on  the  surveyor  who 
causes  any  heap  of  stones  or  other  matter  to  be 
laid  on  a  highway,  and  allows  it  to  remain  there  at 
night  without  proper  precautions,  to  the  danger  of 
persons  passing  thereon.  The  cases.  Couch  v. 
Steel  (3  E.  &  B.  402),  Atkinson  v.  Newcastle  Water- 
works Company  (L.  Bep.  6  Ex.  404),  were  cited^ 
as  showing  that  where  «k  d\x\i^  S&  yoi^^^  \nA^T  ^ 
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Senalty,  a  person  injured  by  the  breach  of  the 
nty  can  maintain  an  action.  [The  court,  without 
hoarincr  counsel  on  the  other  side,  held  that  this 
section  did  not  apply.]  Secondly,  it  was  contended 
that,  under  the  circumstances  of  the  case,  the  de- 
fendant was  liable,  without  reference  to  the  above 
section. 

Pope,  Q.C.  and  John  Edwards,  supported  the  rule. 
The  following  were  cited  and  discussed : 

Davis  ▼.  Curling,  8  Q.  B.  286; 

Newton  y.  Elli$,  5  E.  &  B.  115 ; 

Foreman  ▼.  Mayor  of  Canterbury,  L.  Bep.  6  Q.  B.  214 ; 

Story  on  Affesoy,  8  453 ; 

Oibson  ▼.  Mayor  of  Preston,  10  B.  &  S.  942 ; 

McKinnon  y.  Penson,  9  Bx.  609 ; 

Young  y.  Davis,  7  H.  &  N.  760  ; 

Lane  y.  CoVon,  12  Mod.  438 ; 

Mauley  Smith's  Law  of  Bfaster  and  SerYant ; 

Stone  Y.  Cartwright,  6  T.  B.  411. 

Cur,  adv.  vulL 

July  6. — The  judgment  of  the  court  (Blackburn, 
Mellor,  and  Quain,  J  J.)  was  delivered  by 

Blackburn,  J. — This  was  an  action  tried  before 
Mellor,  J.,  at  Manchester.  It  appears  that  the 
defendant  was  the  surveyor  of  highways,  appointed 
by  the  vestry  at  a  salary  of  202.  a  year.  By  a  reso- 
lution of  the  committee  of  management  of  the 
vestry,  it  was  ordered  that  a  part  of  one  of  the 
roads,  about  150  yards  in  length,  should  be  raised, 
and  the  defendant  was  oi-dered  to  employ  men  to 
do  it.  He  accordingly  contracted  with  one  John 
Greenhalgh  to  do  the  work  at  3^(2.  per  yard,  the 
vestry  finding  materials.  John  Greenhalgh  em- 
ployed and  paid  his  own  men,  and  proceeded  to 
perform  the  work  accordingly.  At  the  time  of 
the  accident  to  the  plaintiff  one-half  of  the  road 
had  been  raised,  and  the  other  half  was  left  tempo- 
rarily at  the  old  level.  The  difference  in  level  was 
about  a  foot.  No  fence  or  light,  or  any  other  pro- 
tection was  put  up  to  warn  persons  using  the  road 
at  night  of  this  difference  in  level,  and  the  plain- 
tiff driving  along  fell  over  with  his  horse  and  cart 
and  was  injured.  The  jury  found  that  the  defen- 
dant did  not  personally  interfere  in  doing  the  work, 
or  in  directing  the  road  to  be  left  in  such  condi- 
tion as  it  was  left.  The  verdict  was  entered  for 
the  plaintiff,  with  leave  to  move,  and  a  rule  was 
obtained  accordingly,  on  the  ground  that  there  was 
no  personal  liability  on  the  part  of  the  defendant 
shown.  Under  the  above  circumstances  we  are  of 
opinion  that  the  defendant  is  not  responsible  to 
tne  plaintiff  for  the  injury  caused  to  him  in  the 
manner  above-mentioned.  The  defendant,  as  sur- 
veyor of  highways,  is  but  the  servant  of  the  inha- 
bitants, on  whom  the  obligation  to  repair  the  road 
lies  :  (see  Young  v.  Davis,  2  H.  &  C.  197.)  It  was 
not  proved  that  the  defendant  himself  was  guilty 
of  any  negligent  act,  and  it  is  clear  that  John 
Greenhalgh  and  his  men,  who  actually  did  the 
work,  were  not  the  servants  of  the  defendant.  As 
surveyor  of  highways  he  employed  John  Green- 
halgh, by  direction  of  the  committee  or  vestry,  but 
that  does  not  constitute  John  Greenhalgh  a  servant 
of  the  defendant  so  as  to  make  the  defendant  re- 
sponsible for  the  acts  of  John  Greenhalgh  or  his 
men :  (see  Foreman  v.  Mayor  of  Canterbury,  L.  Bep. 
6  Q.  B.  214.)    The  rule  must  be  made  absolute. 

Rule  absolute. 

Attorneys  for  plaintiff,  Shaio  and  TremeUen,  for 
P .  and  /.  Watson,  Bury. 

Attorneys  for  defendant,  Clarke,  Woodcock,  and 
Byland,  for  T,  A,  and  /.  Qr%md^i  Manchester. 


Beg.  v.  Edmonds. 

Friday,  June  12, 1874u 

Rating — Valuation  list — Amendment   hy  Assess* 
ment   Committee — Re-deposit  of  list — Ueriioran 
— Costs — Union  Assessment  Committee  Acts  1862 
—(25    ^   26   Vict.  c.   39),  ss.  21.  22;    Unitm 
Assessment  Committee  Act  1864  (27  j-  28  VieL 
c.  39),  sect,  1. 
Where  the  assessment  committee  makes  an  alteraiiom 
in  the  valuation  list  of  a  parish  under  secL  1  f4 
the  Union  Assessment  Committee  Act  1864  (27  f 
28  Vict,  c.  39),  it  is  not  necessary  to  re-deposfii 
the  valuation  list  in  accordance  with  the  jmh 
visions  of  sect,  21  o/  the  Union  Assessment  Com* 
mittee  Act  1862  (25  ^  26  Vict,  c  103). 
The  court  in  discharging  a  rule  to  quash  eoniry 
button  orders  brought  up  by  certiorari  has  power 
to  grant  costs  against  the  party  bringing  them 
up,  although  no  recognisances  have  been  etU&rsi 
into. 
In  this  case  a  rule  nisi  had  been  obtained  for  • 
certiorari  to  bring  up,  in  order  to  quash  ibeiii« 
two  contribution  orders,  made   respectively  on 
the  24th  Oct.  1873,  and  30th  Jan.   1874,  by  ths 
guardians  of  Newent  Union,  the  former  on  tbt 
churchwardens  and  overseers  of  the  parish  of 
Newent,  and  the  latter  on  two  of  the  overaeen  of 
the  same  parish,  for  the  payment  of  certain  siimi 
from  the  poor  rates  of  the    parish  of   Newe&t 
towards  the  relief  of  the  poor  thereof,  and  towards 
defraying  such  proportion  of  the  general  expeniei 
of  the  union  as  was  lawfully  chargeable  to  the 
said  parish.    The  ground  on  which  it  was  sooglit 
to  quash  the  orders  was  that  they  were  based  oo 
a  valuation  list,  which,  after  being  altered,  hid 
not  been  re-deposited  for  inspection  in  acoordanee 
with  the   provisions    of  sect.  21   of  the  Union 
Assessment  Act  1862  (25  &  26  Yict.  o.  103). 

Two  alterations  of  the  valuation  list  had  been 
made,  one  on  2l8t  March  1873,  redacing  the 
rateable  value  of  the  Newent  Gas  Works  from  SSL 
to  26Z.  10s. ;  the  other  on  31st  Oct.  1873,  rv^dodng 
the  rateable  value  of  the  property  occupied  by  one 
James  Summers  from  2U.  lOs.  to  201. 12«.,  and  the 
value  of  the  property  occupied  by  one  James  Sfflb 
from  12. 10s,  to  11,  These  alterations  were  mads 
under  sect.  1  of  the  Union  Assessment  Act  1864 
(27  &  28  Vict.  c.  39),  which  enacts  that  befon 
any  appeal  shall  be  heard  by  any  speciai  or 
quarter  sessions,  against  a  poor  rate  made  for  mj 
parish,  contained  in  any  union  to  which  the  Union 
Assessment  Act  1862  applies,  the  appellant  shaUgire 
twenty-one  days'  notice,  in  writing,  previous  to  tiM 
special  or  quarter  sessions  to  which  sndb  appetl 
is  to  be  made,  of  the  intention  to  appeal,  ana  the 
grounds  thereof,  to  the  assessment  committee  of 
such  union ;  provided  that  after  the  Ist  Ang. 
next  no  person  shall  be  empowered  to  appeil 
to  any  session  against  a  poor  rate  made  in  oon* 
formity  with  the  valuation  list  approved  of  bj 
such  committee,  unless  he  shall  haye  given  to 
such  committee  notice  of  objection  agponil 
the  said  list,  and  shall  have  failed  to  obtain  radl 
relief  in  the  matter  as  he  deemed  jost ;  ai^  whieh 
objection,  after  notice  given  at  any  time  in  As 
manner  prescribed  by  the  said  Act  with  rapeet 
to  objections,  the  committee  shall  hear,  wiUi  M 
power  to  call  for  and  amend  such  list^  wJtintmff^ 
the  same  has  been  approved  of  and  no  ani 


list  has  been  transmitted  to  them,  and  if  IhV 
amend  the  same,  shall  give  notice  oi  mob,  aiMnr 
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ment  to  the  overseers,  who  shall  thereapon  alter 
their  then  current  rate  accordingly. 

25  &  26  Vict.  c.  103,  sect.  2,  provides  that  where 
the  committee  make  any  alteration  in  the  valua- 
tion of  any  hereditaments  included  in,  or  insert 
therein  any  rateable  hereditaments  omitted  from, 
any  such  valuation  list,  they  shall  cause  such 
valuation  list,  with  such  alteration  or  insertion,  to 
be  deposited  for  inspection  in  manner  hereinbefore 

Srovided,  concerning  the  valuation  list  made  by  or 
elivered  to  the  overseers,   and  shall  cause  the 
like  notice  to  be  given  of  such  deposit  as  is  re- 

3uired  in  the  case  of  a  valuation  list  so  made  or 
elivered  as  aforesaid,  and  shall  appoint  a  day,  not 
less  than  seven  days  or  more  than  fourteen  davs 
from  the  re-deposit  of  such  valuation  list,  for  the 
hearing  of  any  objections  to  the  valuation  list  as 
so  altered ;  and  when  the  committee  have  heard 
and  determined  any  such  objections,  or  have  made 
Buch  further  alterations,  insertions,  and  corrections 
in  such  valuation  list,  they  shall  approve  the  same 
in  manner  hereinbefore  provided. 

Sect.  12  of  the  Union  Assessment  Act  1864  (27 
A  28  Vict.  c.  89)  incorporates  with  that  Act  the 
provisions  of  25  &  26  Yict.  c.  103. 

WiUSf  Q.G.  and  Anstie  showed  cause  against  the 
role. — ^The  provisions  as  to  re-deposit  contained  in 
sect.  21  of  25  and  26  Vict.  c.  103  could  not  have 
been  intended  by  the  Legislature  to  apply  in  cases 
where  the  alterations  made  were  of  such  a  trivial 
character  as  those  made  in  the  present  cat^e.  If 
the  valuation  of  a  single  ratepayer  is  altered,  it 
surely  cannot  have  been  the  intention  of  the  Legis- 
lature that  it  should  thereupon  be  necessary  to  re- 
deposit  the  list.  The  provisions  of  sect.  21,  it  is 
Bubmitted,  were  intenaed  to  apply  only  to  cases 
where  a  general  or  sweeping  alteration  was  made 
in  the  list,  or  where  a  revision  took  place  which 
Amounted  practically  to  the  making  of  a  new  list. 
If  a  new  or  supplemental  list  is  made,  then,  no 
doubt,  sect.  21  of  25  <fe  26  Vict.  c.  103  requires 
that  it  should  be  re-deposited  for  inspection  in  the 
manner  previously  provided  concerning  the  valua- 
tion list  made  by  or  delivered  to  the  overseers,  and 
that  like  notice  is  to  be  given  of  the  deposit ;  but 
sect.  1  of  the  later  Act  (27  &  28  Vict.  c.  89)  makes 
no  mention  of  any  re-deposit  in  cases  where  an 
Amendment  is  made  by  the  assessment  committee. 
That  section  simply  provides  that  the  committee 
shall  hear  the  objections  made  to  the  valuation 
list,  with  full  power  to  call  for  and  demand  such 
list,  although  the  same  has  been  approved  of  and 
no  subsequent  list  has  been  transmitted  to  them ; 
and  if  they  amend  the  same,  they  shall  give  notice 
of  such  amendment  to  the  overseers,  who  shall 
thereupon  alter  their  then  current  rate  accordingly. 
It  was  under  this  section  that  the  alterations  made 
by  the  assessment  committee  in  the  present  case 
were  made. 

Maniety,  Q.G.  and  Stone  in  support  of  the  rule. 
— ^There  was  confessedly  an  alteration  of  the  valua- 
tion list  by  the  assessment  committee,  and  a  re- 
deposit  was  consequently  necessary.  Such  re- 
deposit  is  necessary  wherever  an  alteration  is 
made  in  the  valuation  list.  It  is  impossible  to  draw 
the  line  between  the  number  and  character  of  the 
alterations  necessitating  a  re-deposit  and  those 
sot  requiring  a  re-deposit;  for  the  effect  of  a 
single  alteration,  if  made  in  respect  of  a  large  pro- 
perty, might  be  to  alter  entirely,  and  in  a  most 
important  degree,  the  valuation  of  the  rest  of  the 
iMriali.  [CoGKBUBVv  C  J.— The  section  under  which 


this  alteration  was  made  says  nothing  about  a  re- 
deposit  beine  necessaiy.  And  we  feel  forcibly  the 
argument  wnich  has  been  pressed  upon  us  from 
the- public  inconvenience  which  would  result  from 
holding  it  to  be  necessary  in  such  a  case  as  the 
present.  Where  a  ratepayer  appealed  to  quarter 
sessions  against  a  rate  under  sect.  22  of  the  Act  of 
1862,  and  the  result  of  the  appeal  was  to  amend 
the  rate  appealed  against,  no  re-deposit  was  neces- 
sary. Why,  then,  should  it  be  necessary  where 
the  alteration  is  made  after  objection  before  the 
assessment  committee,  which  is  pro  tanio  substi- 
tuted for  the  quarter  sessions  P  I  think  the  line 
to  be  drawn  is  this :  where  the  valuation  list  has 
not  yet  been  made  and  approved  and  delivered 
to  the  overseers,  an  alteration  in  it  is  to  be 
followed  by  re-deposit ;  but  where  the  list  is  once 
approved  and  delivered  to  the  overseers,  if  an 
alteration  is  subsequently  made  no  re-deposit  is 
necessary .] 

CocKBURN,  C.J. — For  the  reasons  which  I  have 
already  stated,  and  which  it  is  not  necessary  to 
recapitulate,  I  think  that  this  rule  should  be 
discharged. 

QuAiN,  J. — I  am  of  the  same  opinion.  On  look- 
ing at  the  Act  of  1862  (25  &  26  Vict.,  c.  103),  we 
find,  by  sect.  23,  that  every  valuation  list,  when 
approved  by  the  committee,  shall  be  delivered  to 
the  overseers  of  the  parish  to  which  the  same 
relates,  and  shall  be  preserved  at  the  like  place, 
and  in  the  like  custody,  and  be  subject  to  the  like 
resort,  <fec.,  as  the  books  are  wherein  rates  and 
assessments  for  the  relief  of  the  poor  for  the  same 
parish  are  entered,  <&c.  Then  sect.  2  i  provides  that 
when  and  so  often  as  any  property  not  included  in 
the  valuation  list  in  force  in  any  parish  becomes 
rateable,  or  where,  by  reason  of  any  alteration  in  the 
occupation  of  any  property  included  in  such  list, 
such  property  becomes  liable  to  be  rated  in  parts 
not  mentioned  in  such  list  as  rateable  heredita- 
ments, and  separately  valued  therein,  and  when 
and  so  often  as  it  shall  app«^ar  to  the  overseers 
that  any  rateable  property  included  in  such  list  has 
been  increased  or  reduced  in  value,  since  the  valu- 
ation thereof,  whether  by  building,  destruction  of 
building,  or  other  alteration  in  the  condition  there- 
of, or  otherwise,  the  ovei  seers  of  the  parish,  in 
each  of  the  cases  aforesaid,  shall,  as  soon  as  con- 
veniently may  be,  make  a  supplemental  valuation 
list,  showing  the  annual  rateable  value  according 
to  the  judgment  of  the  overseers,  of  the  property 
so  become  rateable,  or  of  the  party  so  become 
liable  to  be  rated  separately,  or  of  the  property  so 
increased  or  reduced  in  value,  as  the  case  may  be. 
Now  sect.  21  of  the  same  Act  provides  that  where 
the  committee  make  any  alteration  in  the  valua- 
tion of  anv  hereditaments  included  in,  or  insert 
therein  any  rateable  hereditament  omitted  from  any 
such  valuation  list,  they  shall  cause  such  valuation 
list,  with  such  alteration  or  insertion,  to  be  de- 
posited for  inspection  in  manner  hereinbefore 
provided,  concerning  the  valuation  list  made  by  or 
delivered  to  the  overseers,  and  shall  cause  the  like 
notice  to  be  given  of  such  deposit,  as  is  required 
in  the  case  of  a  valuation  list  so  made  or  delivered 
as  aforesaid,  and  shall  appoint  a  day,  not  less 
than  seven  davs,  or  more  than  fourteen  days 
from  the  re-deposit  of  such  valuation  list 
for  the  hearing  of  any  objections  to  the  valua- 
tion list  as  so  altered,  &g.  And  by  sect.  22 
in  case  any  ratepayer  shall  appeal  to  the  special 
sessions  or  qoarter  sesAUxiA  «kQa£insiX»«fi:s  \wt  T«k^ 
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and  the  result  of  such  appeal  shall  be  to  amend 
the  rate  appealed  against,  the  assessment  com- 
mittee is  to  alter  the  valaation  list  of  the  parish 
in  conformity  with  the  decision  so  made.  Now  I 
think  that  sect.  1  of  the  Act  of  1864  (27  &  28 
Vict.  c.  39)  comes  in  by  way  of  a  proviso  to  sect. 
22  of  the  former  Act.  It  provides  that  no  person 
shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  conformity  with  the 
valaation  list  approved  of  by  the  assessment 
committee,  unless  he  shall  have  given  to  sach 
committee  notice  of  objection  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just ;  and  which  objection, 
after  notice  given  at  any  time  in  the  manner 
prescribed  by  the  said  Act,  with  respect  to 
objections,  the  committee  shall  hear  with  full 
power  to  call  for  and  amend  sach  list,  although 
the  same  has  been  approved  of  and  no  subsequent 
list  has  been  transmitted  to  them,  and  if  they 
amend  the  same  shall  give  notice  of  such  amend- 
ment to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly.  This  enact- 
ment is  certainly  drawn  in  rather  obscure  and 
ambiguous  language;  for  although  the  same 
objections  have  already  been  raised  and  heard 
under  the  19th  section  of  the  earlier  Act,  it  seems 
that  there  may  be  a  fresh  hearing  of  them  under 
this  section ;  so  that  there  mav  be  a  double  hearing 
of  the  same  objections,  for  the  enactment  in  sect. 
1  of  the  Act  of  18G4  is  not  confined  to  new 
objections,  which  is  rather  curious.  However 
curious  it  may  be,  it  is  enacted  in  the  strongest 
words  that  there  shall  be  no  appeal  to  any  sessions 
against  a  rate  made  in  conformity  with  the 
valuation  list  until  there  has  been  a  previous 
application  to  the  assessment  committee,  who 
have  power  to  make  all  requisite  amendments,  and 
a  failure  to  obtain  relief  from  them.  The  assess- 
ment committee  is  by  this  section  empowered  to 
amend  the  valuation  list  "although  the  same  has 
been  approved  of  and  no  subsequent  list  has  been 
transmitted  to  them.*'  The  section  contains  no 
direction  about  redepositing  the  list  after  they 
amend  it ;  but  notice  of  the  amendment  must  be 
given  to  the  overseers,  who  are  thereupon  to  alter 
their  current  rate  accordingly.  And  manifest  in 
convenience  would  result  from  rendering  a  re- 
deposit  necessary  in  such  a  case ;  for  seven  days 
would  then  be  allowed  for  fresh  objections,  and  the 
result  would  be  that  the  valuation  list  of  the 
parish  would  never  be  final.  I  am  therefore  of 
opinion  that  no  re-deposit  was  necessary  in  the 
present  case,  and  that  the  rule  should  conse- 
quently be  discharged. 

Archibald,  J. — I  am  of  the  same  opinion;  and 
on  the  short  ground  that  section  of  the  Act  of 
1864  was  intended  as  an  amendment  of  sect.  22  of 
the  former  Act,  and  that  it  contains  nothing  to 
make  a  re-deposit  necessary,  and,  so  far  as  it  con- 
tains any  ambiguity,  reasons  of  convenience  weigh 
with  me  in  construing  the  enactments  in  the  sense 
already  mentioned. 

WiUs,  Q.C.,  asked  for  costs. 

Stone  contended  that  no  recognisances  having 
been  entered  into,  no  costs  could  be  given ;  and 
referred  to  Rex  v.  Jenhinson  (1  T.  R.  82),  where 
it  was  held  that  no  costs  are  due  on  a  certiorari 
removing  summary  proceedings,  unless  a  recog- 
nisance has  been  entered  into  at  the  time  of  re- 
moving the  proceedings;  Lord  Mansfield,  C.J., 
Baying:  "By  the  rule  of   law  the  king  neither 


receives  nor  pays  cost.  We  are  aware  of  the  mis- 
chiefs of  granting  ceriioraris  for  yezatioas  pur- 
poses, and  it  is  discretionary  in  the  court  whether 
they  will  grant  them  or  not.  For  the  future  we 
will  oblige  the  party  applying  for  a  certiorari  to 
enter  into  a  rcc^ognizance  to  pay  costs ;  but  we 
are  not  authorised  to  grant  them  by  the  13  Gea  2, 
c.  18  without  a  recognisance." 

CocKBURN,  C.J.  —The  rule  must  be  discharged 
with  costs.  I  do  not  see  any  reason  why  the  oomt 
should  not  exercise  the  jurisdiction  which  it  un- 
doubtedly possesses,  of  making  a  party  pay  costB 
who  in  any  way  abuses  the  process  of  the  court 
by  putting  it  in  motion  in  a  proceeding  which  ia 
purely  vexatious. 

Rule  discharged  toiih  eo$t9. 

Attorneys  for  prosecutors, Tai/2or,  JEToare,  and  Co. 
Attorneys  for  C.  J.  Cooke,  Newenf. 
Attorneys  for  defendant,  Torr  and  Co. 
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THE  CITY  OF  DURHAM. 

May  19,  20,  and  21, 1874. 

(Before  Bramwell,  B.) 

Tarliamentary  election — Bribery — Colourable 
phyyment  of  voters — Excessive  number  ofpersout 
employed — Payment  of  relatives  of  voters  as  mes- 
sengers, runners,  2fc, — Persons  so  paid  lurf  eia- 
2^loy€d — Influence  on  election — Payment  of  «• 
penses  after  time  at  which  a^ieaunts  may  hi 
investigated — Indiscreet  proceeding. 

By  sect,  11  o/  30  ij-  31  Vict.  c.  102,  "  no  elector  wka, 
within  six  months  before  or  during  an  eleetiom 
for  any  county  or  borough,  sliail  haffe  been  re- 
tained,  hired,  or  employed  for  all  or  any  of  iks 
purposes  of  the  election,  for  reward^  by  or  (m 
behalf  of  any  candidate  at  such  election^  as  agent, 
canvasser,  clerk,  messenger,  or  in  otli^er  like  emr 
ployment,  shall  be  entitled  to  vote  at  such  tUetios 
and  if  he  shall  vote  he  shaU  be  guilty  of  a  mit- 
demeanour ;" 

Ileld,  that  although  voters  so  employed  do  not^  6f 
voting,  affect  the  seat,  yet  if  a  candidate  employt 
a  large  number  of  voters,  who  subsequently  vets, 
the  inference  must  be  that  they  are  employed  for 
the  purpose  of  influencing  their  votee^  and  tktt 
there  was  a  corrupt  bargain. 

A  large  number  of  voters  and  their  relaiivee  wen 
engaged  on  behalf  of  the  respondents  as  messear 
gers  and  runners.  It  was  admitted  that  eowie  sf 
these  were  not  actively  employed  ;  but  experiemesi 
persons  stated  on  oath  that  the  number  ofperscmt 
engaged  was  not  disproportioned  to  the  nae  rf 
the  constituency : 

Held,  that  in  the  fa^e  of  this  evidence^  the  eUtO/im 
would  not  be  avoided  in  this  instanee;  hwi  (hs 
learned  judge  intimated  that  indiscriminate  pay 
menl  of  a  large  number  of  persons  connected  wtk 
voters  was  a  most  effuMcious  method  ofcorruptiiig 
a  constitu^icy,  and  raised  suepieione  whiA^  9B 
another  occasion,  would  probably  prove  fatoL 

The  payment  of  bills  by  candidcUes  after  the  Urns 
at  which  they  are  subject  to  investigation^  is  oa 
indiscreet  proceeding,  and  may  be  taken  as  oa 
elen^ent  in  considering  the  vali£ty  of  am  detik^ 

This  was  a  petition  against  the  retam  of  t«o 

sitting  members. 
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Cotinsel  for  the  petitioners  were  Bcdlantine, 
Serjt.,  Oiffard,  Q.C.,  and  A.  L,  Smith, 

Coansel  for  the  respondents,  Bussell,  Q.0.» 
Greenhow,  and  MeKellar. 

The  principal  allegations  in  this  petition  had 
reference  to  the  colourahle  employment  of  voters, 
and  bribery  by  promises.  This  report  is  mainly 
confined  to  the  first,  and  the  facts  were  not  in 
dispute.  It  appeared  that  there  were  480  persons 
employed  by  the  respondents  as  runners  and 
messengers,  doorkeepers  and  canvassers,  at  a  cost 
of  \20l.,  and  that  many  of  them  were  voters,  who 
voted,  notwithstanding  their  employment.  Upon 
this  point 

BaAMWELL,  B.,  said  to  Oiffard,  Q.C.,  I  suppose 
you  are  at  liberty  to  say  and  contend  that  the 
employment  was  colourable,  and  that  the  money 
was  a  bribe  ? 

G'ffiird,  Q.C. — Yes,  that  is  what  we  propose  to 
contend  upon  this  matter.  Your  Lordship  knows 
that,  even  before  the  statute  made  it  unlawful  to 
vote,  it  had  been  repeatedly  decided  by  commit- 
tees that  where  there  was  an  excessive  number 
employed,  although  they  were  then  allowed  by  law 
to  vote,  if  it  was  a  colourable  employment,  it  was 
a  cloak  for  bribery,  and  people  have  been  unseated 
for  it.  [Bramwell,  B. — I  don't  know  that  it  has 
been  decided,  but  I  have  no  doubt  it  ought  to 
be.]  I  was  counsel  for  Mr.  Morloy,  at  Nottingham, 
and  he  was  unseated  on  this  ground.  [Bramwell, 
B. — It  is  clear  that  if  the  number  is  so  undue  that 
the  legitimate  conclusion  upon  it  is  that  they  were 
not  employed  for  the  mere  purposes  upon  which 
they  purported  to  be  employed,  why  then  the  in- 
ference is  that  they  were  intended  to  be  employed 
and  paid  for  another  purpose,  and  that  is  bribery.] 
A  priori;  the  statute  has  absolutely  prohibited 
their  voting  at  all.  [Bramwell,  B. — Yes ;  but  what 
yon  will  have  to  show  is,  that  there  was  an  undue 
number  of  persons  employed.]  I  should  have 
thought  that  if  I  showed  that  these  persons,  who, 
by  law,  were  prohibited  from  voting,  did  vote,  that 
would  be  enough.  I  do  not  dispute  that  there 
must  be  the  inference  from  the  fact.  If  the  can- 
didate hires  a  number  of  voters,  with  a  tacit  under- 
standine  that,  notwithstanding  their  employment, 
they  should  vote,  although  he  does  not  say  so,  yet 
that  is  at  all  events  an  effort  to  induce  them  to 
Tote,  and  to  vote  of  course  for  him.  [Bramwell, 
B. — Clearly  you  know  that  would  be  so.  "  I  will 
employ  you,  if  you  vote  for  me,"  would  be  plain 
bribery.  K  a  voter  was  employed,  and  it  was  part 
of  the  bargain  that  he  was  to  vote,  that  was  direct 
bribery.  If  it  was  not  a  part  of  the  bargain,  then 
the  fact  that  he  voted,  although  an  unlawful  act, 
did  not  afi*ect  the  respondents.] 

Oiffardf  Q.C. — Martin,  B.,  in  the  Salford  case 
(20  L.  T.  Rep.  N.  S.  120;  CM.  &  H.  136),  took  the 
Tiew  that  where  this  was  done  to  a  considerable 
extent,  the  common  law  would  operate,  and  the 
election  would  be  void.  That  was  in  reference  to 
the  employment  of  conveyances. 

BaUaniine,  Serjt.,  did  not  suppose  there  was  an 
express  contract  that  these  parties  should  vote; 
the  question  was  what  they  understood,  and  what 
it  was  intended  they  should  understand. 

Bbamwell,  B. — Clearly,  it  is  a  question  as  to 
what  inference  might  be  drawn.  If  one  found 
that  the  candidate  or  his  agent  employed  a  very 
large  number  of  voters,  and  ^l  those  voters  voted, 
the  conciasion  one  would  draw  is  that  they  were 
empk^ed  for  the  purpose  of  securing  their  votes. 


Supposing  that  conclusion  were  not  drawn,  it 
seems  manifest  that  the  candidate  or  his  agents 
have  done  nothing  to  void  his  seat — simply,  the 
voters  have  done  what  they  ought  not  to  have 
done. 

Ballantine,  Serjt. — My  view  is,  that  the  employ- 
ment of  these  persons  was  for  the  purpose  that 
they  should  vote. 

Bramwell,  B. — You  are  going  to  say,  as  a  con- 
clusion from  the  fact,  that  the  people  who  employed 
these  people  employed  them  in  order  to  gain  their 
votes ;  and  that,  although  nothing  was  said  between 
them,  yet  it  was  understood  that  the  votes  should 
be  given  accordingly,  and  that,  if  that  was  so,  it 
was  an  act  of  bribery  ? 

Ballautine,  Serjt. — Precisely. 

Bramwell,  B. — I  do  not  understand  that  Mr. 
Bussell  will  deny  those  conclusions  ? 

Itussellj  Q.C,  contra. — Oh,  no.  I  admit  that  if  you 
can  properly  draw  the  inference  that  these  men 

were  employed  upon  the  implied  condition 

[Bramwell,  B. — Oh,  more ;  if  employed  with  the 
view  to  influence  their  votes  ]  Yes ;  I  will  go  that 
length.  [Bramwell,  B. — Because  it  is  necessary 
that  there  should  be  a  bargain.]  Certainly.  Now, 
there  are  one  or  two  considerations  in  this  matter. 
Was  there  any  reason  or  necessity  for  the  employ- 
ment of  persons  in  the  condition  of  voters;  and 
was  it  usual  ?  He  did  not  mean  to  convey  that  if 
the  other  side  had  been  in  the  habit  of  doing  what 
was  corrupt  and  illegal,  that  that  would  create  a 
precedent  for  making  a  thing  which  was  corrupt 
and  illegal,  legal  and  proper.  But  if  the  thing 
had  been  in  the  habit  of  being  done  by  both  sides, 
it  would  afford  .Qome  evidence  that  it  was  not 
looked  upon  by  either  side  as  in  itself  corrupt ; 
and  it  would  probably  afford  some  ground  for 
drawing  the  inference  that  it  was  not  unreasonable 
in  the  sense  of  not  being  necessary.  Now,  the 
figures  stood  very  much  in  this  way — the  popula- 
lation  of  Durham  was  about  14,000;  if  you  took 
one-fourth  of  these — which  was  putting  it  at  a 
high  figure — as  representing  the  male  adults,  you 
would  have  3500  persons.  The  persons  on  the 
register  numbered  2000;  no  doubt  somo  of  these 
miuht  be  freemen  and  other  voters,  but  not  to  any 
considerable  extent.  That  would  leave  a  residue 
of  adultP,  not  on  the  voting  lists,  of  1500;  and 
that  again  must  be  divided  by  two;  because  you 
cannot  go  to  your  opponents  for  your  employees, 
which  reduces  the  available  number  to  750  votes 
on  our  side.  But  how  is  that  made  up  ?  Assuming 
that  there  are  750,  that  would  be  madn  up  of  all 
classes  of  persons.  In  the  first  instance,  a  very 
large  proportion  of  these  persons  would  be  un- 
fit for  that  class  of  occupation.  Although  num- 
bers of  them  are  in  residence  in  the  town,  and  in 
houses  of  decent  rents  per  annum,  and  earning 
good  wages,  still  they  are  not  the  kind  of  persons 
to  employ  in  this  kind  of  thing.  Then,  again,  men 
in  connection  with  the  University  and  other  insti- 
tutions, who  might  not  have  houses  or  votes,  but 
who  would  not  be  eligible  for  this  kind  of  work, 
and  whom  it  would  be  rather  an  insult  to  ask; 
so  that  they  really  come  down  to  a  very  inconsi- 
derable number  available  for  these  purposes.  It 
was  not  merely  intelligence  and  character  what 
they  wanted,  although  they  might  be  desirable. 
They  required  persons  who  were  conversant  with 
the  voters,  who  knew  where  they  lived,  the  hours 
of  their  work,  where  they  were  to  be  seen,  and  &l 
I  those  considerations.     Tbe^  tcl\^\i  X^n^  ^  \|^)^' 
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deal  of  information  on  this  qaestion  from  the  other 
side,  if  it  woald  have  been  favourable  to  his  learned 
friend.  He  did  not  speak  of  these  obscure  gentle- 
msn — the  petitioners  in  this  case ;  but  the  great 
and  powerful  party  of  whom  they  were  put  forward 
as  the  worthy  exponents,  and  representatives  who 
could  have  given  a  good  deal  of  evidence  on  this 
point  if  it  had  suited  his  learned  friend's  case.  His 
learned  friend  could  have  called  gentlemen  of  posi- 
tion in  that  town,  representatives  of  the  party, 
whether  it  was  usual  to  employ  voters,  and  wnether 
it  was  not  true  that  on  ooth  sides  it  had  been 
done.  The^  found  some  thirty-six  names  in  a 
similar  position  on  the  other  side;  and  nobody 
had  ever  thought  of  suggesting  in  Durham  that 
that  was  corrupt  employment.  He  quite  concuiTed 
in  the  force  of  what  was  said  by  Willes,  J.,  as  to 
the  danger  of  that  kind  of  employment.  He  could 
not  but  see  it  was  open  to  very  serious  peril  in- 
deed, and  the  candidate  put  himself  in  very  great 
difficulty.  [Bramwbll,  B. — If  there  should  be 
another  election  at  Durham,  I  should  say  that  if 
the  same  practice  should  continue,  there  would  be 
but  one  conclusion  from  it.]  That  was  exactly  the 
language  that  Blackburn,  J.,  used  in  talking  of  a 
oognate  branch  of  the  question,  namely,  the  em- 
ployment of  runners.  He  said  that  this  had  been 
going  on  in  the  town ;  and  that  both  sides  had 
done  it — one  side  had  done  it  more  than  the  other, 
but  both  had  done  it ;  but  if  done  at  a  future  elec- 
tion it  would  be  impossible  to  say  that  both  parties 
would  not  understand  the  character  of  the  things 
they  were  doing. 

Oiffard,  Q.C. — ^This  was  not  for  voters  only. 

Bu8sellf  Q.C,  said  the  case  to  which  he  had 
called  attention  was  a  case  where  voters  were 
employed.  His  Lordship  would  probably  think 
the  danger  was  greater  where  party  spirit  ran 
high.  If  there  was  a  lethargy  in  politics  on  both 
sides,  and  the  line  of  parties  was  not  sharply  and 
accurately  drawn,  there  would  be  a  greater  danger. 
But  where  party  spirit  rules  high,  where  each  man 
was  known  to  belong  to  any  particular  side, 
although  the  danger  exists,  yet  in  such  case  it 
would  be  leas.  But  in  no  single  case  was  a  voter 
employed  who  had  not  already  promised,  and 
whose  political  opinions  were  well  known  to  be  on 
the  Liberal  side ;  and  in  all  these  cases  the  sums 
charged  were  with  respect  to  work  bond  fide  done. 

Bramwell,B. — In  this  case  there  was  one  charge, 
and  one  only,  of  personal  bribery  against  one  of 
the  sitting  members,  Mr.  Thompson ;  otherwise  it 
has  not  been  suggested  that  either  of  the  two  re- 
spondents has  been  guilty,  or  has  wished  to  have 
been  guilty,  or  so  far  as  intention  goes,  had  autho- 
rised the  commission  of  any  offence  against  the 
laws  of  the  country  or  the  laws  of  their  election  in 
particular.  I  have  no  doubt  that  these  two  gentle- 
men wished  that  nothing  wrong  should  be  done, 
and  that,  as  they  had  both  stated,  they  have 
carried  out  that  wish  to  the  best  of  their  ability. 
My  firm  belief  also  is,  that  the  four  respectable 
gentlemen,  who  have  been  called  tne  four 
principal  agents,  Messrs.  Marshall,  Granger, 
Chambers,  and  Smith,  have  acted  in  the  same 
manner ;  and  I  am  satisfied  with  their  conduct. 
And  the  only  fault  I  find  with  either  of  them, 
or  the  respondents,  is  as  to  what  I  consider 
the  indiscreet  payment  of  bills  after  such  a 
time  had  arrivea  that  they  could  not  be  subject 
io  edtcient  investigation;  and  I  give  them  this 
pteoo  of  ttdvice^I  should  strongly  recucamend 


them  not  to  do  it  in  future.  It  may  lay  them  open 
to  the  suspicion  which  has  told  against  them  on 
the  present  occasion,  namely,  that  there  might  be 
expenses  which  might  not  yet  be  sent  in,   but 
which  mi^ht  be  sent  in  in  the  hope  that  the  flame 
indiscriminate  mode  of  paying   them    woold   be 
adopted  as  was  adopted  on  former  occasions,  and 
that  things  which  never  ought  to  have  been  paid 
at  all  would  be  paid  to  those  who  laid  out  the 
money.      Otherwise,    I    have    no    fault  to    find 
either   with    the    respondents    or    their    agents. 
But    great    complaint    has    been    made    c»  the 
employment  of  voters  for  various  parposes*  not 
actually  as  canvassers,  but  to  accompany  the  can- 
vassers; and,  certainly,  ic  is  a  very  remarkaUe 
thing  that  so  largo  a  number  of  voters  should  have 
been  employed,  and  that  the  receipts  of  the  voten 
so  employed  should  have  been  so  much  more  coo- 
siderable  than  the  receipts  of  persons  employed  in 
a  similar  capacity,  but  who  were  not  voters.    And 
it  is    impossible    to    shut   our  eyes   to    it  that 
that     may    be    the    means    of    very    extensiTe 
and  very  efficacious  bribery.    And  as  the  aigu- 
ment  has  been  used,  I  addressed  myself  to  then 
matters  with  very  great  distrust,  on  aoooant  of 
my  inexperience  of  these  matters,  I  never  having 
been  a  candidate  or  concerned  in  an  election,  or 
knowing  anything  more  of  it  than  as  one  goes 
through  the  world,  and  until  I  have  had  to  trj 
some    of   these    election    petitions.     Therefore  I 
express  myself  with  distrust  upon  it ;  but  it  it 
manifest  to  my  mind — ^at  least,  I  cannot  help  fed* 
ing  very  strongly  that  it  is  impossible  to  suppose 
that  persons  cannot  be  found  to  do  these  aatiflB 
who  have  not  a  vote.    I  should  strongly  recoiB- 
mend  that  for  the  future  such  persons  be  foood; 
or,  if  they  cannot  be  found,  that  the  thing  be  left 
undone ;  because  it  may  no  doubt  be  made  tbe 
means,  to  a  certain  extent,  of  influencing  the  voter 
— very  likely  to  this  extent,  that  good  blues  on  the 
one  hand,  or  good  reds  on  the  other  as  it  may  be, 
if  they  had  not  had  this  employment,  would  bate 
turned  from  blue  to  rod  or  red  to  blue,  as  the  ctae 
might  be.    Therefore,  if  it  was  only  for  this  reaeoa 
— if  it  is  only  to  secure  them — it  is  of  mischMTOUi 
chai*acter,  because  it  is  having  an  influence  opoi 
their  minds  wliich  it  ous^ht  not  to  have.    TheDf 
again,  as  to  the  numbers  of  these  runners.    We 
have,  unfortunately,  runners  in  one  case  of  one  to 
three  voters ;  and  we  have  the  very  candid  efi- 
dence  of  Mr.  Granger,  that  the  runners  were  not 
wanted  for  the  work  they  professed  to  do,  but  were 
paid  money  for  other  purposes  and  for  other  con- 
siderations ;  and  it  is  admitted  also  that  there  WM 
a  very  large  number  of  voters  who  had  children  or 
relations  employed ;  and  we  have  had  t?ro  remaifc- 
able  instances  of  children  being  professedly  em- 
ployed, neither  of  whom  did  any  work.    And  wbea 
we  consider  into  what  subordinate  hands  theee 
tickets  are  intrusted,  and  the  indiscriminate  and 
careless  way  in  which  they  are  delivered  oat»  one 
cannot  help  seeing  that  they  are  also  a  very  greet 
means  of  corruption.    But  when  one  has  a  fljentle- 
man  like  Mr.  Peele  saying  that  they  are,  m  ha 
judgment,  necessary — a  sort  of  peculiar  naoeBtttt 
in  the  city  of  Durham  for  anything  I  can  poa  •vm 
when  you  find  four  gentlemen  who  have  been  oaM 
before  us  say,  in  their  judgment,  the  numbers  ipere 
not  excessive,  why  one  hesitates  very  mach  to  tnit 
to  what  seems  the  dictates  of  common  Benaeintlie 
matter,  and  decide  against  them.    If  the  oaae  hid 
i  tuiQdd  upon  this  only,  I  should  have  beea  nml  f^ 
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loctant  to  say  that  there  had  been  corrupt  praatices 
or  briherv  from  the  empto^cnont  ot  tbeee  rutmera. 
And  if  I  may  venture  to  give  a  iramiiig  to  the  city 
of  Dnrham,  and  to  those  nho  may  endeavour  to  bn 
ita  representatives  at  some  fntnre  time,  iC  noald 
be  to  caution  them  most  Btrenoonsly  af^inst  any 
repetition  of  thia  practice ;  for  it  is  impossible  not 
to  am  that  it  most  be  held  to  be  a  corrupt  pro- 
ceeding. 


£afMr»  o/dteiicyn  aspenaet — Voueherigiven  for  legs 
than  the  lohoU  amount — Voucheri  lubaequenliy 
fumuhed  to  reluming  oficer — Inspection- — Bight 
of  petitionert. 

Tk»  retponienU'  tUeiion  fxpenaei  amounted  to 
I500E.  Of  this  amount  vouehert  eovKri\ig  only 
600J.  or  600J.  werefumiahed.  SiAsequenllyfurllier 
voueheri  were  famiihed  lo  the  returning  oficer. 
The  petitioners  applied  for  inepeclion,  ana  lo  take 
ypiet,  lehieh  the  reluming  officer  refaeed. 
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lie,  neither  an  election  judge,  nor  the  Court  of 
Oommon  Pleat,  hai  juriiaictioTt  ij 


r  copies  to  be  givon ;  but,  in  (ha  absence  of 
any  reatonable  objection  on  the  part  of  the  re- 
tttrning   ofieer,  permission  to  inspect   and  take 
copies  sIttnUd  be  given. 
Is  opening  this  petition, 

SaUantme,  Serjt.,  said  :  The  system  to  which  I 
piopose  to  call  yonr  Lordship's  attention  is  that 
of  the  employment  of  a  vast  number  of 
people — a  great  many  more  than  was  at  all 
necessary  for  the  parposes  of  the  election.  Thus, 
there  were  night  ivatchera,  when  no  watchers 
ue  reqnired ;  messengers,  when  there  are  no 
mesBagea  to  send ;  and  if  they  happen  to  be  voters 
they  are  not  employed  at  all,  but  instead  of 
beiDg  employed  themHclves  their  children  are  em- 
ployed. I  believe  that,  on  one  occasion,  they 
aerared  as  a  meaaeiiKer  tbo  valuable  aervicea  of  a 
child  three  vcars  ola;  and  that  sort  of  thing  baa 
been  carried  on  at  the  last  election  to  a  very 
giCRt  extent.  I  believe  I  ahalt  show  your  Lord- 
ship that  there  weie  npnarda  of  300  or  400  per- 
■ona  employed  as  messengers,  in  addition  to  those 
employed  as  night  watchers ;  and  other  people  were 
anplored  in  a  similar  manner.  I  shall  show  that 
MTeral  of  these  persons  were  undoubtedly  voters, 
ftnd  that  the  mode  in  which  their  rotes  were  pro- 
bably inSnenced  waa  nominally  through  the  medium 
of  tlieir  children ;  and  that,  in  point  of  fact, 
the  system  waa  an  entire  and  abaolate  sham.  We 
hftre  a  good  deal  of  evidence  upon  this  point — but 
Cor  the  circnmstances  to  which  I  have  been  obliged 
to  Mllode,  we  ahould  probably  have  beard  a  great 
deal  more.  Toor  Lordship  is  aware  that  it  is  the 
doty  of  the  returning  officer  to  make  a  return  of 
ths  expenses,  and  the  returning  officer  should 
loceiTe  the  reiuniB,  with  all  the  vouchers  connected 
with  the  expenditure  stated  in  it.  The  returning 
officer  ia  the  mayor;  and  the  legal  adviser  of  the 
mayor — tho  gentleman  who  is  practically  the  re- 
tnnung  officer — ia  the  town  oterlc  of  the  borough, 
kod  the  father  of  the  legal  agent  to  the  Liberal 


ITbaro  haa  Seen  ever^  endeavour  made  to  obtain 
fall  partioulan  on  this  subject,  and  there  has  been 
ft  gnat  deal  of  resistance  offered  to  our  doing  so  i 
MMM  the  end  of  two  months  we  applied  to  seethe 
ratnm  d  expenoea,  and  we  found  that,  although 
IjiOOL  wu  the  Muoont  ratnmedas  expenaes.Tonchera 


were  retnmed  to  the  amonnt  of  only  5001.  or 
6001.  I  believe  applications  were  made  to  see  all 
tbe  vouchers,  and,  at  all  events,  a  anbaequent  ap- 
plication Mas  made  to  take  copies  of  vouchers,  and 
also  copies  of  expenses.  At  the  time  when  the 
application  was  made  it  turned  out  that  further 
Touchers  had  been  filed,  bat  to  what  extent  I  can< 
not  toll,  and  whether  it  covered  the  whole  bill  of 
expenses  I  cannot  say  at  this  moment ;  and  the 
returning  officer  positively  refused  to  allow  na  to 
take  a  copy  or  extracts,  I  believe  your  Lordship 
was  applied  to  on  the  subject,  and  you  thought  yon 
had  not  power  to  order  copiea  to  be  taken. 

Sbamwbll,  B. — I  think  I  aaid  I  had  no  juria- 
diction  at  all,  and  that  they  must  go  to  the  Conrt 
of  Common  Pleas. 

BaUanline,  Serjt. — Under  these  oiroumstances, 
this  matter,  which  I  consider  to  be  a  material  one, 
thia  payment  of  a  vast  number  of  people,  really 
and  practically  to  influence  votes  by  means  of  the 
money  which  was  expended,  we  were  not  able  to 
reach  the  bottom  of.  We  have  witnesaes  who 
wilt  show  what  the  whole  system  is,  and  perhaps 
we  shnll  have  to  make  an  application  to  your 
Lordship,  if  necessary,  to  have  further  tiuie  to 
make  inquiries  as  to  the  retani  of  expenses.  We 
all  feel  that  this  is  one  of  the  most  important  mat- 
ters in  the  case.  It  shows  an  organisation,  and  a 
very  extensive  one,  and,  nnder  such  circumstances, 
I  think  your  Lordship  will  agree  with  me,  that  all 
matters  connected  with  the  case  must  be  very 
rigidly  looked  into  to  see  how  far  this  goes,  and 
what  the  city  members  were  cognizant  of 

Bbamwell.B.— I  thought  that  I  had  no  jurisdic- 
tion as  to  ordering  a  copy  of  the  vouchers  to  be 
taken.  The  Court  oF  Common  Fleas  were  not 
sitting.  I  believe  that  you  could  do  it.  I  doubted 
whether  they  had  jurisdiction  to  order  copi-is  to  be 
taken ;  but  I  may  state  that  I  believe  it  wonid  be 
desirable,  rather  than  that  the  parties  should  be 
put  to  the  expense  of  an  adjournment,  that  yon 
shoutd  be  allowed  to  see  these  additional  vouchers, 
and  take  copies  of  them,  unless  it  can  be  suggested 
on  behnlE  of  the  returning  officer  that  there  is  an 
obligdtion  of  secrecy.  I  cannot  see  any.  I  think 
the  mayor  is  the  returning  officer,  is  he  not  P 

Btdlanline,  Serjt,— Yes ;  assisted  by  the  town 
olerk,  and  the  town  clerk's  son. 

Bbamwell,  B,^I  think  it  would  be  better  now 
for  them  to  produce  them,  and  you  will  mention 
the  necessary  time  to  inquire  into  them. 

Eallantine,  Serjt,— Wepropose  to  call  the  agents 
as  the  very  first  witnesses,  and  we  will  see  how  far 
we  can  go ;  and,  if  necessary,  we  shall  apply  to 
four  Lordship  for  an  adjournment. 

Brauwell,  B, — I  don't  say  they  are  bound  to 
show  them  to  you  :  I  really  don't  know.  I  don't 
know  what  the  duty  of  the  retoming  officer  is  in 
relation  to  them;  but  I  think,  in  the  absence  of 
any  reasonable  objection  on  the  part  of  the  respon- 
dents, that  you  should  see  them. 

Solicitors  for  the  plaintiffs.  Trotter,  Bruea,  and 
Trotter,  Bishop  Auckland. 

Solicitor  for  the  ^espondent^  W.  S.  MarthaU. 
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SowEKBY  V.  Smith. 


[Ex.  Gh. 


EXCHSQUBB    CKAMBEB. 

Reported  by  Ethsrihoton  Smith,  Esq.,  Barriater-at-Law. 


(Before  Cockburn,  C. J.,  Bramwell,  B.,  Mellor,  J., 
Cleasbt,  Pollock,  and  Ampulett,  BB.) 

May  12,  13,  and  June  24,  1874. 

SowERBY  V,  Smith. 

Inclos^iire  Act — Reservation  clause — Bights  of  the 
lord  of  the  manor — Reservation  of  rigid  of 
sporting — Manorial  rights. 

An  inclosure  Act,  reciiing  that  there  were  several 
persons  entitled  to  rights  of  common  together  with 
ilie  lady  of  the  manor  in  different  proportions,  np' 
pointed  commissioners  to  allot  to  the  lady  oftlie 
manor  her  heirs  and  assigns,  one  twentieth  part 
of  the  commons  and  waste  grounds  in  lieu  of,  and 
as  a  full  comvensa^ion  for,  her  riqlU  and  interest 
in  and  to  the  soil  ofth^  said  commons  and  waste 
grounds  to  he  inclosed,  and  to  the  otiier  several 
persons  having  rights  of  common  therein  the  resi- 
due of  the  said  commons  and  waste  grounds.  And 
it  was  further  enacted  that  the  several  allotments 
so  made  to  the  persons  entitled  as  allotees  under 
the  Act,  should  oe  vested  in  them  respectively  in 
full  bar  of  and  satisfaction  for  all  right  of  com- 
mon, and  other  rights  and  interests  whatsoever, 
in  over  and  upon  the  said  lands  and  grounds 
thereby  directed  to  be  divided  ayid  inclosed  (except 
such  manorial  rights  as  were  thereinafter  reserved 
to  the  said  lady  of  the  manor,  her  heirs  and 
assigns),  and  that  from  and  immediately  after 
the  making  of  the  said  allotments,  all  rights  of 
common  in  over  and  upon  the  lands  and  grounds 
intended  to  be  inclosed,  and  also  all  tithes,  ^c. 
arising  and  renewing  out  ofandfrmn  the  said  com- 
mons and  waste  grounds,  and  all  other  lands  and 
grounds  lying  within  the  said  township  and  ham- 
let (except  such  manorial  rights  as  last  aforesaid, 
mortuaries,  Easter  offerings,  and  surplus  fees), 
should  cease,  determine,  and  for  ever  be  extin- 
guished. 

The  form  of  the  reservation  was  as  'follows  : — 
"  Nothing  sliould  prejudice,  lessen,  or  defeat  the 
right,  title,  or  interest  of  the  said  lady  of  the  manor, 
her  heirs  or  assigns,  of  in  or  to  the  seignory  or 
royalties  incident  or  belonging  to  the  manor,  but 
that  she  should  and  might  from  time  to  time,  and 
at  all  times,  hold  and  enjoy  all  rents,  quit  rents, 
and  other  rents,  reliefs,  duties,  customs,  and  ser- 
vices, and  all  courts,  perquisites,  and  projits  of 
courts,  right  of  fishery,  aiid  liberty  of  hawking, 
hunting,  coursing,  fishing,  and  fowling,  within  the 
said  manor,  and  all  tolls,  fairs,  marts,  markets, 
stalls,  goods  and  chattels  of  felons  and  fugitives, 
felons  of  themselves,  and  put  in  exigent,  deodands, 
treasure-trove,  waifs,  estrays,  forfeitures,  royal- 
ties, jurisdictions,  franchises,  matters  and  things 
whatsoever  to  the  said  manor  or  to  the 
lord  or  lady  thereof  incident  or  belonging, 
or  which  had  been  theretofore  held  and  en- 
joyed by  the  said  lady  of  the  manor  or  any 
of  her  ancestors,  other  than  and  except  such  com- 
mon right  as  could  or  might  be  claimed  by  the 
said  lady  of  the  manrrr  as  owner  oj  the  soil  and 
inheritance  of  the  said  common  or  waste  ground, 
in  as  full,  ample,  extensive,  and  benejicial  a  man- 
ner to  all  intents  and  purposes  as  they  respectively 
could  or  might  have  hela  and  enjoyed  the  same, 
in  case  the  Act  had  not  been  made,** 

No  claim  of  a  right  of  free  warren  over  tits  manor 
teas  set  up  : 


Held  (per  Cockbum,  C.J,,  BramweU,  B.t  Meillor,  /. 

and  Amphlett,  B.,  dissentientibus  Cleasby  and  Pal' 

lock,    BB,)  that  tJie  right  of  sporting   over  ike 

lands  allotted,  having  been  formerly  enjoyed  hf 

the  lady  oftlie  manor  by  virtue  of  her  ownenMp 

of  the  soil,  and  being  a  territorial  right,  wcu  nil 

presei-ved  to  her  by  the  reservation  clause  in  ike 

Act,  and  that  that  clause  was  only  effectual  a«  a 

reservation   of  manorial  rights,  and  could  not 

apply  to  a  right  which  was  not  a  manorial  right 

at  all,  but  simply  incident  to  the  ownership  of  the 

soil.     The  judgment  of  the  Court  below  wclb  there' 

fore  affirmed. 

This  was  originally  an  action  of  trespass  for  breik- 

ing  and  entering  a  close  of  the  plaintiff,  and  for  an 

assault  in  which  the  defendant  justified  hia  act  hj 

the  assertion  of  a  right  to  shoot  over  the  land  in 

question.     A  verdict  was  entered  for  the  plaintiK 

for  4fO«.  damages,  subject  to  the  opinion  of  the  court 

upon  a  special  case.     Upon  the  argament  in  the 

court  below,  the'majoricy,  Keating  and  Grove,  JJ. 

decided  against  the  claim  of  right  set  np  by  the 

defendant,  and  gave  judgment  for  the  plaintiff, 

Honyman,  J.,  dissentiente. 

The  case  and  facts  are  set  out  at  length  in  the 
report  in  the  court  below  (29  L.  T.  Bep.  S.  S.  370; 
L.  Rep.  8  C.  P.  514). 

The  defendant  now  brought  error  upon  that 
judgment,  and  the  question  to  be  determined  was 
shortly  whether  the  right  of  shooting  over  the 
wastes  of  the  manor  belonging  to  the  lord,  was  pre* 
served  to  him  by  a  reservation  clause  in  an  Aot 
inclosing  the  commons  and  wastes,  which  Act  allot- 
ted to  the  lord  one  twentieth  part  of  the  commoiii 
and  waste  grounds  in  lieu  of  and  as  a  full  compen- 
sation for  his  right  and  interest  in  and  to  the  aofl 
'  of  the  said  commons  and  waste  grounds,  and  abo 
allotted  the  remaining  parts  of  the  commons  and 
wastes  amonethe  persons  having  at  the  date  of  the 
Act  rights  of  common,  and  in  full  bar  of  and  satie- 
faction  for  all  rights  of  common  and  other  righti 
and  interests  whatsoever,  in  over  and  upon  the  aud 
lands,  except  such  manorial  rights  as  were  therein- 
after reserved  to  the  lord. 

Field,  Q.C.  (Barker  with  him)  for  the  defendant 
— As  owner  of  the  soil,  the  lord  of  the  mauTT  snut 
have  had  the  right  of  shooting  over  the  wastea 
before  the  Act  was  passed,  and  it  is  found  in  the 
case,  that  down  to  1840  he  did  enjoy  the  right  of 
shooting,  and  he  appointed  gamekeepers  over  the 
old  inclosures  as  well  as  the  new.  Tnis  may  per* 
haps  have  been  done  under  the  alleged  right  of 
free  warren  ;  this  claim  we  gave  up  finding  that  it 
could  not  be  supported.  But  it  is  clear  that  he  had 
in  1798  a  valuable  right  of  shooting  over  5600  aora 
of  waste,  and  the  question  is,  has  the  right  been 
taken  away  from  him  P  [Cockburn,  C.J. — ^The 
right  of  shooting  being  in  respect  of  his  ownendup 
of  the  soil,  and  being  incident  thereto,  when  tba 
ownership  is  taken  away  would  not  the  incidnt 
follow  PJ  Yes,  it  probably  would  but  for  the  reaer- 
vation.  The  rights  of  the  lord  after  the  Act  moat 
turn  on  the  interpretation  of  that  clause.  Theworda 
of  the  Act  must  be  carefully  examined ;  there  ia  fiM 
what  we  may  call  the  barring  clause  which  ia  that 
"  the  several  lands  and  grounds  so  to  be  set  Oit 
and  allotted  unto  and  for  the  several  personfl,  vho 
by  virtue  of  this  Act  shall  be  entitled  to  the  aanPii 
shall  be  and  are  hereby  vested  in  them  reepeetife^ 
in  full  bar  of  and  satisfaction  for  all  rights  of  oob* 
mon  and  other  rights  and  interests  whafesoeraK.  in 
over  and  upon  the  said  lands  and  grouDda  banbf 
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directed  to  be  divided  and  inclosed  (except  ench 
manorial  rights  as  are  hereinafter  reservea  to  the 
said  Margaret  Walker,  her  heirs  and  assigns) ;" 
and  then  the  enacting  clause,  which  following  upon 
the  reservation  of  manorial  rights  to  the  ladyofthe 
manor,  says,  "  but  that  the  said  Margaret  Walker 
and  all  succeeding  lords  and  ladies  of  the  said 
manor  shall  and  may  from  time  to  time,  and  at  all 
times  hold  and  enjoy  all  rents  and  a  right  of  fish- 
ery, and  liberty  of  hawking,  hunting,  coursing, 
fisning  and  fowling,  within  the  said  manor,  and 
all  matters  and  things  whatsoever  to  the  said 
manor  or  to  the  lord  or  lady  thereof,  incident  or 
belonging,  or  which  have  been  heretofore  held  and 
enjoyed  by  the  said  Margaret  Walker  or  any  of  her 
ancestors  (other  than  and  except  such  common 
right  as  could  or  might  be  claimed  by  her  as  owner 
of  the  soil),  in  as  full,  ample,  extensive  and  benefi- 
cial a  manner,  to  all  intents  and  purposes,  as  they 
respectively  could  or  might  have  held  and  enjoyed 
the  same  in  case  this  Act  had  not  been  made."  This 
enactment  is  distinct  in  terms,  and  the  intention  is 
plain.  The  court  will  have  to  constrae  the  words 
**  manorial  rights,"  and  it  is  contended  that  under 
this  expression  all  the  de  facto  rights  enumerated, 
were  to  be  preserved.  There  was  perhaps  not  a 
clear  understanding  when  the  Act  was  passed  of  the 
strict  rights  of  the  lord  of  the  manor  as  such  :  see 
Pickering  v.  Nayes  (4  B.  &  0.  639) ;  Askew  v.  WiL- 
Icinton  (3  B.  &  Ad.  152),  where  there  is  a  confusion 
manifested  between  manorial  and  territorial  rights. 
Bat  the  intention  of  the  Act  must  be  regarded, 
thoagh  the  language  may  be  inaccurate  ;  and  any 
inaccuracy  in  the  mode  of  reservation  is  cured  by 
the  express  enactment  which  preserves  all  ancient 
rights  to  the  lord.  The  exception  of  the  right  of 
common  is  inaccurate,  as  the  lord  could  not  have 
a  right  of  common  over  his  own  soil,  but  that  such 
expressions  in  Acts  of  this  kind  are  not  rare,  and  at 
the  same  time  ought  not  to  prevent  the  obvious 
intention  of  the  framer  of  the  Act,  from  being  car- 
ried into  effect,  may  be  seen  from  various  cases. 
ArundeU  v.  Lord  Fdmoiifh  (3  M.  <fe  S.  440) ;  Lloyd 
T.  Lard  Powis  (4  E.  &  B.  485) ;  Musgrave  v.  The 
IndoBure  Commissioners  (L.  Bep.  9  Q.  B.  162) ; 
Ewart  V.  Oraham^  (7  H.  L.  Cas.  331.)  [Bramwell, 
B. — ^You  are  contending  for  the  creation  of  an 
entirely  new  right  which  never  existed  before. 
How  can  that  be  covered  by  the  reservation  of 
existing  manorial  rights.]  The  right  of  sporting 
was  previously  in  the  lord,  and  its  preservation  is 
not  m  substance  though  it  might  technically  be 
described  as  a  new  one.  The  allotment  to  the  lord 
was  in  lieu  of  his  rights,  which  are  called  rights  of 
common  over  the  whole  of  the  wastes,  but  the 
saving  clause  enumerates  the  rights  reserved, 
some   of  which  are  manorial,  some  not.      If  the 

auestion  raised  here  be  res  integra,  I  should  ask 
\ke  court  for  a  decision  in  my  favour,  on  the 
ground  of  the  evident  intention  of  the  Act  to  main- 
tain the  rights  of  the  lord  whatever  they  were ;  but 
if  it  be  not  res  Integra,  I  ask  on  the  authority  of 
Ewart  y.  Oraham  {uhi  sup,).  In  that  case,  which  is 
Tery  similar,  Wightman,  J.  says  "  It  is  difficult  to 
suggest  a  form  of  words  better  adapted  to  continue 
the  right  than  the  clause  '  Nothing  herein  shall 
defeat,  Ac.,  the  right  of  Sir  J.  Graham  to  any 
seiffnories,  royalties,  rights,  or  services,  incident 
or  Belonging  to  such  manor.* "  The  similar  clause 
here  mnst  have  the  same  effect.  [Bramwell,  B. — 
The  words  are  not  quite  the  same.  Possibly  here 
the  lady  of  the  manor  may  have  exercised  a  mano- 
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rial  right  of  shooting  over  the  lands  which  it  was 
intended  to  preserve,  and  the  words  were  used  in 
reference  to  it ;  but  you  suggest  the  creation  of  a 
new  and  odious  right  as  to  the  existence  of  which 
there  is  no  evidence.]  As  to  the  odiousness  of 
such  a  right,  is  there  not  an  analogy  between  the 
ownership  of  minerals  and  sporting  rights  P  It  is 
wisely  thought  not  to  be  worth  while  to  give  such 
rights  to  small  owners.  In  Bruce  v.  Helliwell  (2 
L.  T.  Rep.  N.  S.  292 ;  5  H.  &  N.  609)  the  territorial 
rights  of  the  lord  were  taken  away  in  express 
terms  ;  and  for  that  reason,  while  I  agree  that 
that  case  was  rightly  decided,  I  say  it  is  clearly 
distinguishable  from  the  present.  And  it  is  impor- 
tant to  observe  that  the  language  was  all  of  reser- 
vation and  exception,  and  there  were  no  words  of 
grant,  as  there  are  here.  Or  cathead  Y.Morley  (3  M. 
&  G.  139)  is  most  nearlv  like  this  case '  and  the  de- 
cision there  was  said  by  the  House  of  Lords  in  the 
judgment  in  Ewart  v.  Graham  {uhi  swp.)  to  be 
wrong.  Then  there  is  Lord  Leconfield  v.  Dixon  (16 
L.  T.  Bep.  N.  S.  288,  and  in  error  17  L.  T.  Rep.  18 ; 
L.  Rep.  2  Ex.  202  and  3  Ex.  30).  This  is  in  favour  of 
the  deiendant*s  contention.  There  there  was  no  right 
of  free  warren  ;  and  the  Inclosure  Act  reserved  to 
the  lord  the  right  to  the  seignories  or  royalties  in- 
cident or  belonging  to  the  said  several  manors,  in 
as  full,  ample  and  beneficial  a  manner  as  they  might 
have  been  exercised  if  the  Act  had  not  been  made. 
The  Court  of  Exchequer  Chamber  held  that  the 
Act  reserved  to  the  lord  the  right  of  sporting  over 
the  allotments. 

/•  W,  MeUor  (Jeune  with  him)  for  the  plaintiff*. 
— The  right  claimed  here  is  not  within  the  reserva- 
tion clause.  At  the  time  the  Act  passed  most 
probably  the  lord  of  the  manor  believed  that  he  had 
a  right  of  free  warren  and  a  right  of  S|>orting  all 
over  the  manor,  including  the  wastes  and  the  allot- 
ments. The  object  of  the  Act  was  to  settle  the 
rights  for  all  time,  and  to  make  an  arrangement 
beneficial  to  all  parties.  Had  it  been  inten- 
ded to  reserve  an  existing  right  of  sporting, 
there  would  have  been  express  words  in  the  Act 
separating  the  territorial  right,  and  making  it  an 
incorporeal  one  ;  but  as  it  is,  the  lady  of  the  manor 
has  ground  allotted  to  her  in  lieu  of  her  right  and 
interest  in  the  soil  of  the  commons  and  waste 
grounds,  and  no  exception  whatever  is  made  iu 
respect  of  a  territorial  right  such  as  that  of  sport- 
ing. Nay  more,  there  is  another  clause  that  the 
allotments  are  to  be  in  full  bar  of  all  rights  of  com- 
mon and  other  rights  and  interests  whatsoever,  in 
on  or  upon  the  said  lands  ;  except  such  manorial 
rights  as  were  reserved  afterwards.  Now,  what  is 
the  exception  here  referred  to  P  It  must  be  the 
clause  :  **  Nothing  shall  prejudice,  lessen,  or  defeat 
the  right,  title,  or  interest  of  the  said  Mar^ret 
Walker,  ^c,  but  that  she  shall  enjoy  all  rights 
within  the  manor,  or  which  have  heretofore  been 
held  and  enjoyed  by  the  said  Margaret  Wal- 
ker, in  as  full  and  beneficial  a  manner,"  &c.  [Cock- 
burn,  C.J. — You  argue  that  the  latter  part  of  the 
clause  is  e^  videlicet,  the  rights  reserved  are  manorial 
rights.]  Yes  ;  and  from  4  &  5  Vict.  c.  35,  s.  82, 
may  be  seen  what  manorial  rights  are.  So  that  if 
^his  be  held  to  be  an  enacting  clause,  it  purports  to 
give  to  the  lord  the  fishing  and  fowling  within  the 
manor,  which  it  is  now  admitted  he  never  had,  and 
it  would  affecc  persons  owning  old  inclosures.  The 
object  of  the  Act  here  was  we  contend  simply  to 
reserve  to  the  lord  what  he  might  have.  The  oom- 
missionerB  ward  not  to  dQQvd&\^\i  ^^vyciA^^^^ 


210 


MAGISTRATES'  CASES. 


Ex.  Ch.] 


SOWERBT  V,   SsnTH. 


[£x.Ch. 


as  if  they  said,  "  You  claim  a  ri^ht  of  free  warren  ; 
if  you  have  it  we  will  reserve  it  to  yon,  but  you 
must  establish  the  alleged  right  elsewhere." 
Ewart  V.  Graham  {uhi  sup.),  vrh'ich  has  been  relied 
on  for  the  defendant,  is  clearly  distinguishable  from 
the  present  case ;  for  the  grant  there  was  in  express 
words  "  over  the  stinted  pasture,"  giving  a  right 
of  hunting,  shooting,  fishing,  and  fowling  in  terms, 
and  in  addition  all  other  seignories  incident  to  the 
lord  of  the  manor.  Bruce  v.  IlelUweU  (uhi  sup.) 
is  exactly  in  point ;  there  was  there  no  exception 
tc  the  territorial  right  of  shooting  which,  as  owner 
of  the  soil  of  the  commons,  the  lord  had  ;  and  the 
reservation  of  the  seignorial  rights,  if  any  such 
existed,  would  not,  if  no  right  of  free  warren  or  free 
chase  in  fact  existed,  create  throughout  the  manor 
a  right  of  shooting  over  the  portions  of  the  com- 
mons allotted  to  others  by  tne  Act  As  to  Lord 
Leconfield  v.  Dixon  {uhi  sitp.),  the  distinction  has 
been  pointed  out  by  the  court  in  the  course  of  the 
argument.  There  was  not  by  that  Inclosure  Act 
an  absolute  compensation  given  to  the  lord  in 
respect  of  his  rights  as  owner  of  the  soil ;  for  there 
was  an  exception  afi*ecting  his  territorial  rights, 
and  only  those  territorial  rights  were  taken  away, 
which  were  expressly  stat^  in  the  Act  to  be  so. 
The  judgment  of  Honyman,  J.  in  the  court  below 
in  the  present  case  contains  an  accurate  distinction 
of  Lord  Leconfield  v.  Dixon. 

Field,  Q.O.,  in  reply. — There  was  a  right  at  the 
time  of  the  passing  of  the  Inclosure  Act  existing, 
and  prima  facie  we  should  expect  to  find  it  continued, 
so  that  it  is  not  correct  to  say  that  there  was  any 
creation  of  a  new  right ;  the  right  remained  though 
the  foundation  of  it  may  have  been  changed.  We 
must  look  at  the  manifest  intention  of  the  parties  to 
the  Act,  in  interpreting  its  provisions.  Are  there  not 
here  affirmative  words  expressive  of  the  intention 
to  preserve  that  de  facto  enjoyment  of  a  right  that 
existed  at  the  time  of  the  passing  of  the  Act  P 
[CocKBURX,  C.  J.— If  the  framers  of  the  Act  have 
not  put  operative  words  in,  we  cannot  read  the 
Act  according  to  what  they  may  have  meant. 
They  may  have  thought  these  rights  to  be  mano- 
rial rights,  whereas  they  are  really  territorial.]  In 
Ewart  V.  Graham  {uhi  sup,)  the  words  "  but  that" 
were  held  to  be  operative  words  of  grant,  and  not 
as  the  Lord  Chief  Justice  has  suggested,  merely 
equivalent  to  "  that  is  to  say."  So  here  I  contend 
that  although  the  territorial  right  of  shooting  was 
taken  away  by  the  allotment  of  the  soil,  yet  the 
"  liberty"  of  shooting,  as  the  reservation  clause 
describes  it,  was  at  the  same  moment  created  in- 
stead of  it,  that  clause  being  inserted  to  preserve 
various  rights  which  would  otherwise  have  perished. 
[B&AMWELL,  B. — You  cannot  say  that  the  saving 
clause  was  put  in  to  save  many  things  which  would 
otherwise  have  been  lost.  It  is  clear  that 
many  would  not  have  been  destroyed,  such  as  the 
c^uit  rents.  Probably  it  was  to  prevent  all  ques- 
tion as  to  what  were  the  manorial  rights.  If  that 
be  so  as  to  one,  possibly  it  is  bo  as  to  others.] 

Cur,  adv,  vuU. 

On  the  24th  June,  the  following  judgments  were 
delivered  : — 

GocKBURX,  C.J. — The  question  for  our  decision 
in  this  case  is,  whether  the  lord  or  lady  of  the 
manor  of  Messingham,  in  the  county  of  Lincoln, 
is  entitled  to  shoot  and  take  the  game  on  the  free- 
hold inclosures  allotted  under  an  Inclosure  Act, 
777  Tien  of  rights  of  common  enjoyed  by  the  allottees 
pjior  to  the  passing  of  the  Act  in  the  commoiis 


and  waste  lands  of  the  manor.    The  InclosviTe  Act 
in  question  was  passed  in  the  38  of  Geo.  S.    It  pro- 
vides for  the  inclosure  of  the  commons  and  waste 
lands  in  the  township  of  Messingham  and  in  thai 
part  of  the  hamlet  of  East  Butterwick  which  is 
within  the  township  of  Messingham.     After  recit- 
ing that  Margaret  Walker  is  lady  of  the  manor  of 
Messingham,  and  of  tbat  part  of  £a8t  Botterwick 
which  id  within  the  townsnip  of  Messingham,  and 
as  such  is  interested  in  the  soil  of  the  waste  groonds 
within  the  manor,  it  provides  that  the  commis- 
sioners appointed  under  the  Act  shall  set  out  and 
allot  unto  the  said  Margaret  Walker,  her  heirs  and 
assigns,  as  lady  of  the  manor  of  Messingham  afore- 
said (exclusive  of  all  other  allotments  onto  the  said 
Margaret  Walker,  in  respect  of  her  other  property), 
such  part  and  parcel  of  the  residue  of  the  com- 
mons and  waste  grounds  hereby  directed  to  be 
divided  and  inclosed,  as  shall  (quantity,  quality, 
and  situation  considered),  in  the  judgment  of  tlie 
said    commissioners,    be  equal  in  Talne  to  one- 
twentieth  part,  and  no  more,  of  the  said  ooramoos 
and  waste  grounds  in  lieu  of  and  as  a  fall  com- 
pensation for  the  right  and  interest  o  f  the  ssid 
Margaret  Walker,  her  heirs  or  assigns,  in  and  to 
the  soil  of  the  said  commons  and  waste  grounds,  hj 
this  Act  directed  to  be  divided  and  inclosed.    By 
the  2nd  section,  it  is  provided  that  tho  sercnl 
lands  and  grounds   so  to  be  set  out  and  aUotted 
unto  and  for  the  several  persons  who  by  virtoe  of 
this  Act  shall  be  entitled  to  the  same,  snail  be^  and 
are  hereby  vested  in  them  respectively,  in  fall  bor 
of  and  satisfaction  for  all  rights  of  common,  and 
other  rights  and  interests  whatsoever  over  and 
upon  the  said  lands  and  grounds  hereby  directed 
to  be  divided  and  inclosed,  except  such  manorial 
rights  as  are  hereinafter   reserved    to  the  and 
Margaret  Walker,  her  heirs  and  assigns,  andthst 
from  and  immediately  after  the  making  of  the  and 
division,  and  allotments,  all  rights  of  common  in 
over  and  upon  all  the  lands  and  grounds  intended 
to  be  inclosed  shall  cease  and  determine,  and  fcr 
ever  be  extinguished.    Then  follows  a  claose  R- 
serving  the  rights  of  the  lady  of  the  manor,  in  these 
terms :  "  Nothing  herein  contained  shall  prejndioe, 
lessen,  or  defeat  tho  right,  title,  or  interest  of  the 
said  Margaret  Walker,  her  heirs  or  assigns,  or  of  any 
other  person  or  persons  who  shall  respectively  ror 
the  time  being  bo  lady  or  ladies,   lord  or  lords  of 
any  manor  or  manors,  lordship  or  lordships,  or 
reputed  manors  or  lordships  within  the  jorisdio- 
tion  or  limits  whereof  the  said  township  of  Mee- 
singham,  or  the  said  part  of  the  said  hamlet  of 
East  Butterwick,  or  the  said  fields,  ings,  meadows, 
pastures,  moors,  and  other  commonable  lands  and 
waste  grounds  hereby  directed  to  be  indoeedor 
exonerated  from  tithes,  or  any  part  thereof  respec- 
tively are  comprised,  of  in  or  to  the  seignory  or 
royalties  incident  or  belonging  to  snch  manor  or 
lordship,  or  either  or  any  of  them,  bat  that  tlM  smd 
Margaret  Walker  and   all  succeeding  lords  and 
ladies  of  the  said  manor  shall  and  may  firom  time 
to  time,  and  at  all  times,  hold  and  enjoy  all  renta, 
quit   rents,  and  other  rents,  reliefs,  duties,  cot* 
toms,  and  services,  and  all  courts,  perqniaites,  and 
profits  of  courts,  rights  of  fishei^,  aim  libesW  of 
hawking,  hunting,  coursing,  fishmg,  and  fowfiflg 
within  the  said  manor,  and  all  tolls,  fain,  narti^ 
markets,  stallage,  goods  and  chattels  of  felons  and 
fugitives,  felons  of  themselves,  and  put  in  eiigsBtk 
deodands,  treasure  trove,  waifs,  estrays,  forintani» 
royalties,   jurisdictions,   franohiaes,  matteny  aai 
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things  whatsoever,  to  the  said  manor,  or  to  the 
lord  or  lady  thereof ,  incident  or  belonging,  or  which 
have  been  heretofore  held  and  enjoyed  by  the  said 
Mai^garet  Walker,  or  any  of  her  ancestors  (other 
than  and  except  such  common  right  as  could  or 
might  be  claimed  by  the  said  Margaret  Walker,  as 
owner  of  the  soil  and  inheritance  of  the  said  com- 
mons or  waste  grounds),  in  as  full,  ample,  ex  ten - 
sive,  and  beneficial  a  manner,  to  all  intents  and 
purposes  as  they  respectively  could  or  might  have 
nela  and  enjoyed  the  same,  in  case  this  Act  had 
not  been  made."  The  Act  was  duly  carried  into 
execution  by  the  commissioners  appointed  under 
it.  The  twentieth  part  of  the  wastes  was  allotted 
to  the  lady  of  the  manor,  in  extinguishment  of  her 
rijght  to  the  soil  of  the  waste,  and  the  residue  was 
divided  among  the  commoners,  as  directed  by  the 
act,  in  extinguishment  of  their  rights  of  common, 
whereby  each  allottee  acquired  a  several  freehold 
in  the  kind  so  allotted  to  him.  It  is  over  the  lands 
80  allotted  and  inclosed  that  the  lady  of  the  manor 
claims  the  right  of  sporting  and  shooting.  The 
right  having  been  asserted  by  going  on  the  plain- 
tiff's allotment,  an  action  of  trespass  was  brought 
in  the  Court  of  Common  Pleas ;  and  on  the  cause 
coming  on  for  trial,  a  verdict  for  the  plaintiff  was 
taken  oy  consent,  subject  to  a  special  case.  On 
the  argument  in  banc,  judgment  was  given  in 
favour  of  the  plaintiff,  from  which  judgment  error 
has  been  brought.  I  am  of  opinion  that  that  judg- 
ment must  be  affirmed.  At  and  before  the  time 
when  this  action  was  brought,  the  right  claimed 
and  asserted  bv  the  lady  of  tbe  manor  was  a  much 
larger  right  than  that  contended  for  before  us, 
beinii:  no  less  than  a  right  of  free  warren  claimed 
over  the  whole  of  the  manor,  or,  at  all  events,  as 
stated  in  the  plea,  a  right  to  sport  on  the  wastes  as 
a  profit  a  prendre  otherwise  than  in  respect  of  being 
aeized  of  the  waste  so  as  to  constitute  the  right  a 
manorial  right  in  the  terms  of  the  reservation.  It 
appears  that  for  many  years  prior  to  the  passing 
of  the  said  Act,  and  down  to  the  time  of  this  con- 
test, the  lords  and  ladies  of  this  manor  have  regu- 
larly appointed  gamekeepers  for  the  manor,  and 
deputations  of  such  gamekeepers  have  been  duly 
registered  at  the  office  of  the  clerk  of  the  peace  for 
the  said  county  of  Lincoln  ;  and  the  gamekeepers 
BO  appointed  liave  shot  over  tbe  ancient  inclos>ures 
and  freehold  lands  in  the  manor  as  well  as  over 
the  wastes.  It  further  appears  that,  about  the  year 
1806,  the  then  lord  of  the  manor  was  in  the  habit 
of  shooting  over  the  freehold  lands  within  the 
manor  as  well  aa  over  the  waste  lands,  accompanied 
by  the  gamekeeper  of  the  manor,  andtbat  hisrighc 
to  do  so  was  not  contested.  Permission  was  also 
given  by  the  ^  lord  or  the  steward  to  persons  to 
■hoot  over  the  freeholds  within  the  manor,  and  the 
persons  to  whom  permission  was  thus  given  were 
allowed  to  shoot  without  interruption.  It  was, 
however,  fully  admitted  on  the  aigument  before  us 
that  the  claim  to  a  right  of  free  warren  or  to  any 
right  of  sporting  over  the  freeholds  and  ancient 
inclosures  could  not  be  maintsined,  and  that  the 
right  of  the  lord  of  the  manor  was  confined  to  the 
right  of  sporting  over  the  waste  as  incident  to  the 
ownership  of  the  soil ;  and  the  question  became 
limited  to  the  right  of  the  lord  in  respect  of  the 
wastes  allotted  under  the  act  as  preserved  under 
the  reservation  clause.  This  being  so,  the  question 
in  dispute  appears  to  me  to  be  free  irom  difficulty. 
Ihe  land  having  been  allotted  as  freehold,  the 
omiership  most  cany  with  it  all  the  incidents 


which  ordinarily  attach  to  a  freehold  interest, 
unless,  by  the  special  provisions  of  the  Act,  some 
right  has  been  reserved  to  the  lord  which  would 
derogate  from  tbe  ordinary  rights  of  ownership 
in  the  soil;  and  the  question  turns,  therefore, 
entirely  on  the  efTect  of  the  reservation  clause. 
Now,  by  the  express  terms  of  the  Act,  the  allot- 
ment to  the  lady  of  the  manor  is  to  be  in  bar  and 
satisfaction  for  all  rights  of  common  and  other 
rights  and  interests  whatsoever  over  and  upon  the 
said  lands  and  grounds  hereby  directed  to  be 
divided  and  inclosed,  except  such  manorial  rights 
as  are  hereinafter  reserved  to  the  said  Margaret 
Walker,  her  heirs  and  assigns.  Then  tbe  right 
of  sporting  reserved  is  expressly  stated  to  be  "  the 
right  of  fishing  and  liberty  of  hawking,  hunting, 
coursing,  fishing,  and  fowling,  within  the  said 
manor,"  and  "  all  matters  and  things  whatsoever 
to  the  said  manor  or  to  the  lord  or  lady  thereof  in- 
cident or  belonging,  or  which  have  been  heretofore 
held  and  enjoyed  by  the  said  Margaret  Walker  or 
any  of  her  ancestors."  It  appears  to  me  that  the 
effect  of  the  clause  which,  being  in  derogation  of 
the  right  of  freehold  given  by  the  Act  to  the 
allottees  of  tbe  lands  inclosed,  must,  I  think,  be 
construed  most  strictly  against  the  party  claiming 
under  it,  is  simply  to  preserve  to  the  owner  of  tbe 
manor  such  rights  as  were  of  a  manorial  character, 
that  is  to  Hay,  were  in  tbe  lord  qua  lord  of  the 
manor,  and  not  as  owner  of  the  soil  of  the  wastes. 
Hod  the  intention  been  to  reserve  to  the  lord  the 
right  of  sporting  over  the  waste  lands  when  in- 
closed under  the  Act,  nothing  would  have  been 
more  easy  than  to  say  so  in  terms  as  was  done  in 
the  Inclosure  Act  under  which  the  case  of  Graham 
V.  Ewart  (ubi  sup.)  arose.  No  doubt  the  reserva- 
tion clause  in  the  present  Act,  however  general 
may  be  its  terms,  copied  probably  from  some  other 
Act  without  considering  how  far  the  language 
might  be  applicable  to  the  manor  in  question,  was 
intended  to  have  some  effect,  and  to  preserve  a 
right  of  sporting  to  the  lord.  But  I  cannot  think, 
from  its  terms,  that  it  was  the  right  of  sporting  as 
incident  to  the  ownership  of  the  soil  of  tbe  waste 
lands  that  the  framers  of  the  Act  had  in  view.  At 
the  time  the  Act  passed,  it  was  believed  that  the 
lord  bad,  as  lord,  the  right  of  sporting  over  all 
lands  within  the  manor.  There  existed  at  that 
time  of  day,  quite  independently  of  any  right  of 
free  warren,  a  general  notion  that  the  lord  of  a 
manor  had  tbe  right  of  sporting  over  all  lands 
within  the  manor,  whether  freehold  or  otherwise  ; 
a  belief  which,  however,  had  no  foundation  in  law, 
"  We  all  know,"  says  Mr.  Justice  Bayley,  in  Picker- 
ing V.  Noyes  (ubi  sup.),  "that  a  very  mistaken 
notion  long  prevailed,  that  the  lord  of  a  manor  had 
a  right  to  go,  not  only  over  his  own  lands,  but  over 
the  lands  of  others  within  his  manor."  "  In  the 
West  Riding  of  Yorkshire,"  says  Baron  Martin,  in 
Bruce  v.  Helliwell  (ubi  sup,),  "  an  idea  prevails  that 
lords  of  manors  have  a  ngbt  and  liberty  of  hawk- 
ing, hunting,  coursing,  fishing,  and  fowling  analo- 
gous to  that  of  free  warren  or  free  chase.  But  tbe 
notion  is  erroneous.  They  have  no  such  right." 
Mr.  Christian,  in  his  Notes  to  Blackstone,  book  2, 
c.  27,  p.  418,  says  that  this  notion,  which  he  terms 
a  very  erroneous  one,  has  probably  sprung  from 
the  Acts  of  Parliament,  from  22  &  23  Gar.  2,  c 
25,  downwards,  which,  for  the  preservation  of  game 
and  for  preventing  unqualified  persons  from  spoort- 
ing,  have  empowered  lords  of  maiiOT^  \a  v^v^xs^ 
gamekeeperB,  wiUi  po^oc  tA  Ql^^Si&  ^s^>X!l^  ^q\£s^^^^ 
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and  engines  kept  bj  unqualified  persons  for  the 
destmcdon  of  game.  It  was  believed  that  the  lord 
of  the  manor  of  Messingham  possessed  such  a 
right,  and  I  cannot  doubt  that  it  was  with  the  view 
of  preserving  such  a  right,  and  not  with  reference 
to  any  right  as  incident  to  the  ownership  of  the 
soil  in  the  wastes  of  the  manor,  that  the  reservation 
clause  in  the  present  Act,  so  far  as  it  relates  to  the 
rights  of  sporting,  was  passed.  And  as  soon  as  it 
is  admitted  that  no  such  right  existed  indepeu- 
denclj  of  the  ownership  in  the  soil,  the  reser- 
vation appears  to  me  altogether  inapplicable  and, 
BO  far  as  regards  any  right  arising  from  such 
ownership,  as  of  no  effect.  In  this  respect  the 
present  case  appears  to  me  clearly  distinguishable 
from  that  of  Jciwart  v.  Oraham  (ubi  sup.),  in  which 
there  was  an  express  reservation  of  *'  all  rights  of 
hunting,  shooting,  fishing,  and  fowling  in  the  stin- 
ted pasture,"  which  was  the  land  about  to  be  in* 
closed.  In  the  present  case  there  is  no  reserva- 
tion of  the  previously  existing  right  of  sporting 
over  the  waste  lands  about  to  be  inclosed,  but  only 
of  a  general  right  inherent  in  the  lord  as  incident 
to  the  manor,  which  right  failing,  the  reservation 
fails  to  have  any  effect ;  and  this  appears  to  me  to 
result  not  only  from  the  language  of  the  reserva- 
tion clause,  but  from  the  preceding  provision  that 
the  allotment  to  the  lady  of  the  manor  shall 
operate  to  extinguish  all  her  right  and  interest  in 
the  waste  except  the  rights  '*  of  a  manorial  charac- 
ter" afterwards  to  be  reserved.  If  authority  were 
wanting  for  the  view  I  take  of  the  case  before  us, 
the  case  would,  I  think,  come  within  the  prjnciple 
of  the  decision  in  ChrecUhead  v.  Morley  (uhi  sup,),  in 
which,  under  an  Inclosure  Act,  there  was  a  reser- 
vation of"  free  warren  and  liberty  of  hunting, 
hawking,  fishing,  and  fowling,  &c.,  matters  and 
things  to  the  manor,  or  to  the  lord,  or  to  the  lords 
thereof  for  the  time  being  incident,  belonging,  or 
appertaining  in  as  full,  ample,  and  In^neficial  a 
manner  as  if  that  Act  had  not  been  made."  Tindal, 
C.J.,  in  giving  judgment,  says,  *'  We  are  of  opin- 
ion that  the  right  of  hunting  or  fishing  over  the 
allotments  of  the  manor  or  common  is  not  reserved 
to  the  lord  of  the  manor  by  the  saving  clause  of  the 
inclosure  Act  set  out  in  the  plea.  It  is  the  manifest 
object  of  that  clause  to  save  to  the  lord  all  those 
manorial  rights  which  he  possessed  before  the  inclo- 
sure as  lord  of  the  manor,  other  than  and  except  the 
right  to  the  soil.  The  saving  clause  gives  no  new 
royalty  or  manorial  right  to  the  lord  which  he*  did 
not  possess  before  ;  it  only  reserves  such  as  he  was 
before  entitled  to.  If  he  had  no  market  or  fair 
before,  if  he  had  no  right  of  free  warren  before,  it 
is  needless  to  say  the  clause  referred  to  confers 
none.  So,  if  before  the  Act  passed  be  had  no 
liberty  of  hunting,  hawking,  fishing,  and  fowling 
over  the  moor  or  common  "  to  the  said  manor,  or 
to  the  lord  thereof  incident,  belonging,  or  apper- 
taining," he  acquires  no  such  right  under  the  clause 
in  question.  ISow,  it  would  be  against  all  legal 
construction  to  hold  that  the  power  of  the  lord  of 
the  manor  to  hunt  or  shoot  over  a  waste  or  unin- 
closed  common  within  his  own  manor  was  merely 
s  *'  licence  or  liberty"  incident  to  him  as  lord ;  it  is 
smode  of  direct  enjoyment  of  his  own  property.  The 
soil  of  the  waste  or  common  is  his,  subject  only  to 
the  right  of  the  commoners  to  take  the  herbage 
by  the  mouths  of  their  cattle,  and  the  right  in  the 
lord  to  walk  or  ride  over  it  in  every  direction  and 
Mf  all  times  ia  the  same  right  which  he  has  over 
Jii's  other  demesne  lands,  and  not  a  mere  liberty  or 


easement.  The  statute,  if  it  had  intended  to  gimt 
the  new  lord  a  new  liberty  or  licence  of  this  natnreb 
after  the  soil  had  become  the  property  of  those  to 
whom  it  was  allotted,  would  have  employed  proper 
words  to  create  such  new  libertv  or  easement.  The 
reasoning  of  the  learned  Chief  Justice  appears  to 
me  directlv  in  point  to  the  present  case.  By  ibs 
Act  the  allotment  is  to  extinguish  all  rights  or  in- 
terests in  the  soil,  with  an  express  reservation  of 
manorial  rights  only.  The  reservation  is  of  the 
"  liberty"  of  hunting,  Ac.,  within  the  manor— a 
term  inapplicable  to  a  right  incident  to  the  owner- 
ship of  the  soil,  and  the  observations  of  Tindal,  CJ., 
on  the  omission  of  any  direct  reservation  of  the 
right  of  sporting  over  the  lands  withdrawn  from 
the  ownership  of  the  soil,  are  equally  applicaUo 
here.  It  is  true  that  when  the  case  of  Qrakam  v. 
Ewari  {uhi  sup.)  was  before  the  Court  of  Exchequer 
Chamber,  the  Court  of  Exchequer  having,  in  the 
first  instance,  decided  in  favour  of  the  defendiot 
on  the  authority  of  the  foregoing  case  of  Grea/Ae«l 
V.  Morley  {ubi  sup.),  the  authority  of  that  case  was 
impugned,  and  by  the  majority  of  the  jadges  (Erie 
and  Willes,  J  J.,  dissenting)  overruled  as  appliciUe 
to  the  case  before  the  court.  But  the  overrolingof 
the  case  of  Greathead  v.  Morley  (uhi  sup.)  wu 
wholly  unnecessary  to  the  decison  in  faToar  of  the 
plaintiff  in  Graham  v.  Emart  (uhi  $up^  ;  andwbes 
the  latter  case  was  before  the  House  of  Lords,  oo 
appeal  from  the  Exchequer  Chamber,  thoup^h  the 
judgment  of  the  Exchequer  Chamber  was  amnned, 
neither  of  the  learned  lords  who  ooncarred  in 
affirming  the  judgment  went  the  length  of  over- 
ruling Greathead  v.  Morley  (ubi  sun.),  but  on  the 
contrary,  they  distinctly  say  that  tne  case  befora 
them  is  distinguishable  from  it,  and  uphold  the 
judgment  of  the  court  below  on  the  ground  of  a 
clear  reservation  of  the  right  of  the  plaintiff,  as  if 
still  owner  of  the  soil.  Lord  Campbell  says,  **  Greet 
stress  has  been  laid  on  the  case  of  OreaJQuead  v. 
Morley  (ubi  sup.).  I  do  not  at  all  mean  to  say  thit 
the  case  was  not  well  decided.  I  give  no  opinks 
upon  that.  I  am  not  called  upon  to  give  an  opin- 
ion upon  it.  I  think  it  is  clearly  distinguishable 
from  the  present.  I  am  bound  to  express  my  own 
opinion  that  it  is  clearly  distinguishable.  Accord* 
ing  to  Greathead  v.  Morley  {vhi  sup.),  the  langoige 
of  the  reservation  was  uniformly,  as  it  seema  to 
me,  confined  to  manorial  easements.  Here  theraii 
an  express,  absolute,  and  unqualified  reservation, 
which,  I  think  clearly  reserves  this  right  to  Sir 
James  Graham,  as  if  still  owner  of  the  soiL  For 
these  reasons,  my  Lords,  I  must  advise  year  Lord- 
ships that  this  judgment  should  be  affirmed.**  Lnrd 
Brougham  says,  "1  entirely  take  the  same  Tiewii 
my  noble  and  learned  friend.  Without  being  caDed 
upon  to  give  any  opinion  whatsoever  upon  Uwotee 
ot  Greathead  v.  Morley  (nbi  swp.),  I  will  only  tty 
that  I  think  it  may  be  perfectly  well  decided.  I  & 
not  say  that  it  is  nou,  out  it  is  clearly  distingniab- 
able,  upon  the  ground  stated  by  my  noUe  and 
learned  friend,  from  the  present  case.  I  am  there- 
fore of  opinion  that  your  Lordships  oneht  to  give 
judgment  fcr  the  defendant  in  error."  Lord  CnB- 
worth  says,  "  My  Lords,  I  take  exacUy  the  sHne 
view  of  this  case  with  my  noble  and  learned  fkiendi. 
With  respect  to  the  case  of  GreaJthead  t.  Jfovlay 
(ubi  sup.),  I  must  make  this  observatkm :  Either 
this  case  is  distinguishable  from  it^  or  else  te 
decision  in  that  case  in  my  opinion  was  wrong. 
We  need  not  sav  which  of  these  two  nllfliontifei 
^  WQ  think  the  right  one  ;  and  it  would  be  munpsr 
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for  us  to  sajr  that  we  overrale  a  case  which  possibly 
may  be  disiinguishable  from  the  present.    But,  if 
not  distingaishable,  I  have  no  hesitation  in  saying 
that  the  case  was  wrongly  decided.    Here,  after 
what  is  called  the  saying  clause,  there  is  an  ex- 
press enactment  that  Sir  James  Graham,  his  heirs, 
and  assigns,  shall  at  all  times  hereafter  enjoy  the 
right  of  hunting,  shooting,  fishing,  and  fowling  in 
and  through  and  over  the  said  stinted  pasture  and 
every  part  and  allotment  thereof.*'  Then  the  noble 
and   learned  lord  proceeds  to  point  out  that  the 
diflSculty  in  that  case  arises  from  the  seignorial 
rights  having  been  in  the  same  clause  reserved  to 
the  lord,  and  to  this  having  been  stated  in  the  case, 
bnt  he  observes  "  it  was  evidently  no  seignorial 
right."    **  I  am  very  glad,"  he  says,  "  that  the  form 
in  which  the  case  was  put  for  the  opinion  of  the 
learned  judges  raises  what  is  the  real  question, 
viz.  that  there  was  no  other  right  than  the  right 
which  arose  from  the  defendant  in  error  being  the 
owner  of  the  soil."    Lord  Wensleydale  says,  "  I 
entirely  agree  with  my  noble  and  learned  friends 
that  the  judgment  ought  to  be  for  the  defendant 
in  error.    I  entirely  adhere  to  the  opinion  which  I 
gave  in  the  Court  of  Exchequer,  in  which  all  of  us 
concurred,  that  in  this  case  there  was  a  reservation 
of  the  (2e/oeto  right  to  Sir  James  Graham.    The 
only  part  of  that  judgment  as  to  which  I  have  any 
doabt  is,  whether  this  case  can  be  distinguished 
from  the  case  of  Oreathead  v.  MoHey  {ubi  sup.),  but 
I  adopt  the  alternative  of  my  noble  and  learned 
friend  opposite,  that  either  it  can  be  satisfactorily 
distinguished,  or  that  the  decision  is  wrong."  The 
result  then  of  their  judgments  is  that  Lord  Camp- 
bell and  Lord   Brougham   expressly  decline  to 
ciyerruleOrecUhead  v.  Morley  {ubi  sup.) ;  Lord  Gran- 
worth  and  Lord  Wensleydale  only  so  far  over- 
rale  it  as  the  rcUio  decidendi  may  he  applicable  to 
the  case  before  them,  while  all  the  four  law  lords 
ocmcnr  in  saying  that  the  case  before  them  was 
plainly  distinguishable  from  the  case  in  the  Com- 
mon I^leas,  the  reservation  in  the  latter  having 
been  of  seignorial  rights,  while  in  the  case  in  the 
House  of  Lords  there  was  a  direct  and  express 
reservation  of  the  right  of  sporting  over  the  land 
to  be  inclosed.    The  House  of  Lords  having  de- 
clined to  overrule  OreatJiead  v.  Morley  {ubi  sup.)  as 
applicable  to  such  a  case  as  the  present,  and  having 
clearly  held  that  the  overruling  of  that  case  in  the 
Exchequer  Chamber  in  Qraham  v.  Eiaart  was  un- 
necessary to  the  decision  of  that  case,  it  must  be 
looked  upon  as  extra-judicial,  and  I  therefore  feel 
at  liberty,  sitting    in  a  court  of  error,  to  treat 
Chreathead  v.  Morley  {ubi  sup.)  as  not  overruled, 
and  to  express  my  concurrence  in  the  reasoning 
and  conclusion  of  Tindal,  C.J.,  in  the  Court  of 
Common  Pleas,  as  to  my  mind  more  cogent  and 
satisiactonr  than  those  of  Wightman,  J.,  in  Oraham 
▼.  JBwart  [ubi  sup.).    Independently,  however,  of 
anthority,  I  arrive  at  the  conclusion  that  nothing 
short  of  a  positive  reservation  to  the  lord  of  the 
right  of  sporting  over  the  inclosed  lands,  if  not  in 
express  terms,  at  all  events  in  language  necessarily 
leaiding    to   such    a   conclusion,   will    suffice    to 
entail  on  land  allotted  as  freehold  a  burden  of  a 
feudal  and  onerous  character  inconsistent  with  the 
ownership  in  fee.    I  agree  with  what  is  said  by 
Baron  Bramwell  in  Lord  Leconfield  v.  Dixon  (ubi 
§up,)fthaJL  the  reservation  of  sudi  a  right  to  the  lord 
woontraTy  to  the  policy  of  the  Liclosnre  Acts.  The 
pc^cy  of  the  legislation  on  this  subject  has  been  to 
the  reclaiming   of   waste  landsy  and  the 


making  them  available  to  the  purposes  to  which 
landed  property  is  capable  of  being  applied.  The 
inconveniences  of  such  a  reservation  are  there 
forcibly  pointed  out.  "  It  should  be  remembered," 
says  Baron  Bramwell,  "  that  the  right  now  claimed 
by  the  plaintiff  is  inconsistent  with  the  useful 
design  of  the  statute  ;  which  was  that  the  lands 
affected  should  be  held  in  severalty  with  a  plenary 
proprietorship  unfettered  by  the  rights  of  others 
over  them.  There  is  no  doubt  that  this  is  most  for 
the  public  interest.  If  the  Dlaintiff*s  claim  is  well 
founded  there  is  no  use  to  which  the  defendant  can 
put  his  lands  without  their  being  subject  to  the 
claim.    He  could  not  build  a  house  and  have  a 

farden  or  lawn  without  the  privacy  of  the  occupier 
eing  liable  to  intrusion  by  the  plaintiff  in  search 
of  game."  I  am  therefore  prepared  to  hold  that 
nothing  short  of  a  clear  recognition  of  a  right  of 
the  lord  to  take  the  game  in  what  becomes  alienum 
solum  will  suffice  to  preserve  this  right,  and  that 
the  mere  reservation  of  manorial  rights,  pro- 
perly so  called,  will  not  have  this  effect.  lu 
the  present  instance,  we  have  only  a  reser- 
vation of  manorial  rights  ;  and  it  is  not 
because  the  parties  have  intended  to  preserve 
a  right  as  incident  to  the  manor  which  turns  out 
to  have  had  no  existence,  that  we  can  give  effect  to 
this  intention  by  holding  the  reservation  to  apply 
to  a  right  which  was  not  in  the  contemplation  of 
the  parties  and  which  was  not  a  manorial  right  at 
all,  but  simply  a  risht  incident  to  the  ownership 
of  the  soil,  and  which  therefore  was  not  in  the  lord 
as  a  manorial  right.  I  am  therefore  of  opinion 
that  the  decision  of  the  Court  of  Common  Pleas 
was  right  and  should  be  affirmed,  and  in  this 
judgment  my  Brothers  Melior  and  Amphlett 
concur. 

Bramwell,  B. — If  I  had  to  say  what  was  the  in- 
tention or  object  of  the  draughtsman  in  the  clauses 
beginning  **  Nothing  herein  contained  shall  preju- 
dice, &c.,  I  should  say  he  found  certain  words  had 
been  commonly  qsed  either  for  preserving  some 
right  which  otherwise  would  be  lost,  or  for  avoid- 
ing a  question  of  whether  it  was  lost,  and  so  put 
them  in  to  serve  the  same  purpose  here,  believing 
that  they  would  at  least  do  no  harm.  And  I  should 
say  that  most  certainly  he  never  put  them  in  to 
save  or  confer  the  right  of  sporting  claimed  by  the 
defendant.  That  his  object  was  what  I  suggest 
seems  manifest  from  the  words  used.  There  is  a 
whole  string  of  words  many  of  which  are  probably, 
and  certainly  one  is,  inapplicable  and  useless. 
There  is  no  fishery  probably,  no  fairs,  markets,  or 
stallages,  and  probably  no  right  to  the  goods  and 
chattels  of  felons  and  fugitives,  felons  of  them- 
selves, and  put  in  exigent,  treasure  trove,  waifs, 
estrays,  and  forfeitures ;  these  words  and  the  gene- 
ral words  "  matters  and  things"  satisfy  me  the 
object  of  the  draughtsman  was  what  I  have  men- 
tioned. That  it  was  not  the  object  to  save 
or  confer  |the  right  of  sporting  claimed  I  am 
satisfied  from  the  inappropriateness  of  the 
language  used.  The  claim  is  of  an  exclusive 
right  to  take  and  destroy  all  game  and  rabbits, 
and  I  suppose  other  edible  biids  as  plovers, 
quails,  &o. ;  also  I  suppose  the  exclusive  right  of 
hunting  foxes  and  destroying  other  vermin.  This 
was  delicately  put  forward,  but  it  is  the  claim 
made,  viz.,  a  title  to  a  right  of  sporting  which  was 
territorially  possessed  before  the  inclosure.  Is  it 
conceivable  tnat  a  man  who  wished  to  save  or  con- 
fer that  righii  wo\)\d  ba\^  cQTi\ATL\^\axn3tf^SL^>'^ 
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using  such  terms  as  "  liberty  of  hawking,  hunting, 
coursing,  and  fowling  within  the  manor  ?"  No 
such  words  as  sporting,  shooting,  taking  game  and 
rabbits,  no  wora  of  "  right,"  no  word  of  exclusion, 
but  the  old  fashioned  words  "  hawking  and  fowl- 
ing," and  the  useless  ones  as  a  matter  of  profit  of 
"  hunting  and  coursing."  I  have  no  doubt  no 
such  idea  was  in  the  head  of  the  draughtsman  as 
is  suggested.  Had  there  been  he  would  have  used 
such  words  as  appear  in  Graham  v.  Ewart 
{ubi  sup.)  If,  however,  it  could  be  proved 
to  me  there  was  some  such  idea,  then  I  should 
say  it  was  this:  that  thinking  there  was  some 
right  in  the  lord  of  the  manor  as  such  over 
land  '*  within  the  said  manor,"  he  meant  that  it 
should  extend,  such  as  it  was,  to  the  new  inclosures. 
I  am  satisfied,  as  1  have  said,  that  he  had  no  such 
idea  ;  but  if  he  had  and  used  these  words  to  carry 
them  into  execution,  then  he  only  saved  or  confer- 
red the  same  right  over  the  new  as  existed  over  the 
old  inclosures,  and  that  is  none.  If  it  was  a  doubt- 
ful right,  then  the  allotments  were  on  the  footing 
that  it  was  doubtful — more  to  the  the  tenants  than 
if  it  was  certain  that  there  was  no  right,  less  than 
if  it  was  certain  there  was  a  right.  But  we  are  not 
called  upon  to  say  what  the  draughtsman  intended. 
The  question  for  us  todeindeis  what  intention  he  has 
expressed,  what  is  the  meaning  of  the  words  he  has 
used.  In  construing  these  words  we  may  well  take 
into  account  the  general  intention  of  the  statute 
and  the  probabilities.  The  intention  was  to  allot 
the  land  in  severalty,  free  from  rights  interfering 
with  its  use  and  in  such  a  way  as  the  owner 
thought  most  beneficial.  But,  according  to  the 
argument  of  the  defendant,  this  int-ention  was  only 
partially  carried  into  execution,  for  a  right  of  sport- 
ing was  given  to  the  lord  over  every  allotment. 
The  freeholder  is  not  at  liberty  to  sport  on  his  own 
land,  nor  to  destroy  hares  or  rabbits,  however 
mischievous  or  however  inconsistent  with  the  most 
profitable  use  of  it,  but  is  subject  to  the  right,  well 
called  odious,  of  having  his  freehold  invaded  by 
the  lord  or  those  whom  he  may  license  with  any 
number  of  beaters  and  helpers.  May  the  allottee 
build  a  house,  or  erect  a  brick  wall,  or  lock  a  gate  to 
his  freehold  P  It  is  in  vain  to  say  ordinary  farming 
tenani  s  are  subject  to  this  right.  So  they  are  to 
pay  rent.  They  take  their  farms  on  those  terms  or 
leave  them  alone.  They  pay  rent  accordingly, 
and  the  feeling  is  different  in  the  case  of  a  freehold. 
The  right  claimed  is  in  my  judgment  injurious  and 
objectionable,  and  consequently  one  not  likely  to 
have  been  conferred  by  the  Legislature.  Let  us 
see  if  it  has  been.  The  burthen  of  proof  is  on  the 
defendant.  The  right  of  sporting  was  territorial, 
an  incident  of  the  property  in  the  soil.  When  the 
property  was  transferred  to  the  allottee  this  right 
went  with  it,  unless  the  defendant  can  show  it  was 
saved  to  or  conferred  on  the  lord.  I  might  content 
myself  with  saying  I  have  heard  nothing  to  show 
that  has  been  done.  But,  further,  I  think  I  can 
show  negatively  that  it  has  not  been.  The  statute 
says  that  the  lands  allotted  are  yested  in  the  allot- 
tees in  full  bar  of  and  in  satisfaction  for  all  rights 
of  common  and  other  rights  of  and  interests  over 
and  upon  the  lands,  except  such  manorial  rights 
as  are  hereinafter  reserved  to  Margaret  Walker, 
her  heirs,  &c.  The  statute  reserves  and  does  not 
pretend  to  create  a  right,  and  the  rights  ii  deals 
with  it  calls  "  manorial."  It  afterwards  proceeds 
thus  :  "  Nothing  shall  prejudice,  &c.,  the  right  of 
the  said  Margaret  Walker  or  any  lord  of  the  manor 


of  in  or  to  the  seignory  or  royalties  incident  or  be> 
longing  to  such  manor."  This  is  th  reserratioii 
clause,  and  if  it  stopped  there  it  is  clear  that 
nothing  but  seignory  or  royalties  would  be  re- 
served, but  it  goes  on  to  explain  what  it  means  br 
"manorial  rights"  and  "  seignory  or  royalties; 
introducing  the  explanation  with  the  words,  "  bot 
that  the  said  Margaret  Wall:er,  and  all  saooeedinff 
lords  of  the  manor  shall  enjoy  rents,  Ao^  and 
liberty  of  fishinc:,  &c.,  within  the  manor."  Now 
this  which  is  meant  to  explain  ought  not  to  extend 
the  meaning  of  the  words  "  seignory  or  royalties." 
It  then  enumerates  what  it  has  thus  called  manorial 
rights  and  seignory  or  royalties.  The  claose  ii 
merely  to  preserve  whatever  was  in  the  natore  of 
a  seignoiy  or  royalty.  The  words  "  if  any"  mnat 
be  read  in  that  enumeration,  as  it  is  certain  there 
was  no  right  of  fishing.  Now  these  rights,  if  any, 
are  certainly  not  all  manorial ;  that  is  to  say,  some 
might  be  held  where  there  was  no  manor,  or  by 
other  than  the  lord.  But  they  are  all  of  a  manorial 
character,  or  such  as  often  belong  to  the  lord  of  tij^e 
manor,  like  a  seignory  or  royalties,  and  are  none 
of  a  territorial  character.  It  it  needless  to  enu- 
merate them.  Moreover,  they  are  all  spoken  of  as 
**  to  the  said  manor,  or  lord  or  lady  thereof,  inci- 
dent or  belonging,  or  which  have  been  heretofore 
held  by  Margaret  Walker  or  any  of  her  ancestors." 
These  words  clearly  govern  the  whole  sentence^ 
and  not  *'  matters  and  things"  only.  They  are. 
therefore  things  incident  to  the  manor  or  belong- 
ing to  her  as  lady  thereof.  If  the  matter  rested 
here  there  would  scarcely,  as  I  think,  be  a  word  to 
be  said  for  the  defendant.  But  then  it  was  said 
that  the  words  **  other  than  and  exoept  snch  con* 
mon  right  as  could  or  might  be  claimea  by  the  said 
Margaret  Walker,  as  owner  of  the  soil  and  inheri- 
tanoe  of  the  said  common,"  show  that  something 
dififerent  from  and  more  than  a  reservation  A 
manorial  rights  was  intended.  What  was  meant  I 
might  fairly  say  I  do  not  know  ;  many  meanings 
might  be  and  were  suggested.  But  tho  arffnmoit 
proves  too  much.  It  is  this :  the  dranghtsman 
supposed  that  the  lord  of  the  manor  had  a  right  of 
common  in  his  own  soil :  this  he  meant  should 
cease,  therefore  he  did  not  mean  others  should. 
Well,  but  what  then  P  Why,  the  logical  conda- 
sion  is  that  all  others  remain,  including  the  ri^t 
to  the  soil,  right  to  trees,  gravel,  and  8tone-piti» 
cutting,  furse,  or  gorse,  &c.  But  that  is  absurd. 
But  if  none  of  these  territorial  rights  arepreserved, 
why  is  the  territorial  of  shooting  P  no  reason  oam 
be  given.  So  that  this  argument,  based  on  the 
assumed  ignorance  of  the  Legislature,  fails.  I  will 
not  repeat  the  arguments  I  used  as  to  the  probable 
intentions  of  the  draughtsman,  nor  those  I  have 
used  in  former  cases.  I  abide  by  them.  If  the 
defendant  here  succeeds  the  almost  ludicrous  can- 
sequence  will  follow  that  the  lord  will  have  a 
greater  right  in  the  new  than  in  the,  old  indosuNa 
For,  with  great  respect  to  my  Brother  HonymsB, 
the  liberty  is  not  limited  to  the  old  inclosores. 
Bruce  v.  HelUwell  {uhi  sup,)  is  not  distinflpiishaUeb 
and  Mr.  Field  admits  that  was  well  decided!  Tlie  £x- 
cheouer  Chamber  in  Lord  Leconfield  y.  DisDon  {M 
sup.)  did  not  dissent  from  it.  As  to  the  latter  otMh 
I  retain  the  opinion  I  expressed  in  the  court  beUnr, 
which  was  overruled  but,  as  I  think,  with  all  humi- 
lity, not  answered.  Though  the  opinion  of  ths 
court  is  expressed,  no  reason  is  given  for  tibat 
opinion.  I  say  this  with  great  respect,  but  deem 
it  my  duty  to  notice  it  to  account  for  mj  nofi 
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aoquieeciDg  in  the  jndffment.  It  is  added  that 
the  words  are  stronger  than  in  Ewart  y.  Graham 
{ubi  8up.)  although  there  the  right  was  expressly 
flriven  over  the  new  inclosares.  But  the  case  is 
distinguishable,  as  in  that  judgment  the  general 
Inclosure  Act  is  relied  on,  which  was  not  in  force 
when  the  statute  coveming  this  case  was  enacted. 
Moreover,  the  judgment  safs  the  case  cannot  be 
distinguished  from  Ewart  v.  Graham  (ubi  sup.), 
which  I  cannot  but  think  a  mistake.  In  the  court 
below  Mr.  Justice  Honjman  says  that  Lord  Lecon- 
field  V.  Dixon  (ubi  sup.)  is  not  an  authority  bear- 
ing on  the  case.  He  also  thinks  Evsari  v.  Graham 
(ubi  sup,)  not  distinguishable  from  this  case.  I 
must  therefore  think  that  he  considered  himself 
bound  by  authority,  and  if  he  had  not  considered 
himself  so  bound  he  might  have  construed  the 
Btatate  differently.  Then  there  is  the  case  of 
Qreaihead  v.  Morley  (ubi  sup,)  as  to  which  I 
avail  rovself  of  the  observations  of  my  Lord.  I 
think  the  judgment  should  be  affirmed. 

Cleasby,  B. — It  appears  to  me  that  the  only 
mode  in  which  fair  effect  can  be  given  to  the  words 
of  this  Act  of  Parliament  is  by  holding  that,  after 
it  was  passed,  the  lady  of  the  manor  retained  the 
same  right  of  shooting  over  the  wastes  of  the 
manor  which  she  possessed  before.  Only  two  views 
can,  as  far  as  I  can  see,  be  taken  of  the  enactment 
in  qnestion.  Either  it  was  passed  upon  the  idea 
that  she  possessed  some  defined  right,  such,  for 
example,  as  that  of  free  warren,  and  intended  to 
reserve  that  particular  right,  or  without  having 
reference  to  any  particular  right  which  might  be 
nncertain  and  not  exactly  known  or  agreed  to,  it 
mi^ht  leave  that  open  and  still  reserve  everything 
which  could  properly  be  called  a  right  which  she 
actually  possessied  and  enjoyed.  With  regard  to 
the  first  view,  I  could  be  satisfied  that  the  Legisla- 
ture,— or  which  is  the  same  thing,  the  parties,  that 
is,  the  commoners  and  the  lady  of  the  manor, — 
had  in  view  a  particular  right  such  as  I  have  men- 
tioned. I  think  as  soon  as  it  appeared  that  such  right 
did  not  exist  before,  there  would  be  an  end  of  the 
question  ;  the  enactment  would  be  inoperative.  To 
give  it  in  that  case  any  operation  would  be  to 
make  a  fresh  Act  of  Parliament  or  agreement  by 
making  it  apply  to  something  not  intended,  which 
it  is  not  the  province  of  a  court  of  justice  to  do. 
Bat  I  cannot  satisfy  myself,  from  the  language  of 
any  part  of  the  Act  of  Parliament,  that  this  was 
the  case.  Before  considering  the  first  question, 
riz,  whether  the  enactment  in  question  upon  the 
face  of  it  has  reference  to  some  particular  right, 
distinct  from  that  possessed  and  enjoyed  by  the 
lord  of  sporting  over  the  wastes  and  possibly  over 
old  inclosures  in  the  manor,  it  is  requisite  to  con- 
sider what  the  position  of  lords  of  manors  was, 
and  whether  they  stood  in  a  different  position 
from  mere  owners  of  land.  It  is  qnit-e  unnecessary 
to  enter  into  the  question  of  the  original  right  of 
tha  Crown  to  take  all  animals  fercB  naturoe,  in  which 
there  was  no  right  of  property,  and  whether  origi- 
nally no  man  could  do  it  without  some  grant  from 
the  Crown,  such,  for  instance,  as  aright  of  free  war- 
ren, as  to  which  Blackstone  may  be  consulted,  vol. 
iL  p.  88  (ed.  l>y  Stewart),  because  all  questions  con- 
nected with  the  right  must  be  decided  upon  the 
effect  of  the  numerous  statutes  on  the  subject. 
Those  statutes  had  reference  to  the  right  to  pre- 
serve and  kill  game,  and  to  the  qualification  which 
was  zeqaired.  The  necessity  for  a  qualification 
WM  abolished  by  I  4c  2  Wul.  4,  c.  32.     But  my 


object  in  referring  to  the  earlier  Acts  is  to  show 
that  lords  of  manors  were  regarded  as  standing  in 
a  different  position  from  other  persons  as  regards 
the  right  of  sporting  over  the  manor.  The  differ 
rence  was  not  sufficiently  adverted  to  upon  the 
argument.  It  is  only  necessary  to  refer  to  the 
statute  5  Anne,  c.  14,  **  an  Act  for  the  better  preser- 
vation of  game,"  which  empowers  lords  and  ladies 
of  manors  to  take  within  their  manors  game  from 
the  possession  of  unqualified  persons,  and  to  take 
guns,  dogs,  and  nets,  aud  also  to  appoint  game- 
keepers to  kill  game  for  the  use  of  such  lord  or 
lady  ;  and  the  statute  1  &  2  Wm.  4,  c.  32  (which 
being  passed  subsequently  to  the  Act  in  question, 
is  only  of  importance  historically  as  being  founded 
not  upon  new,  but  upon  old,  ideas),  is  to  the  same 
effect.  The  13th  section  enables  lords  and  ladies 
of  manors  to  appoint  gamekeepers,  and  confers 
upon  such  gamekeepers  the  right  to  seize  for  the 
use  of  the  lords  nets  used  for  taking  game  within 
the  limits  of  the  manors  by  persons  not  authorized 
to  take  game.  The  same  Act  in  many  sections 
deals  with  the  right  to  kill  game  as  something 
distinct  from  the  ownership  of  the  soil.  The  words 
"  right  of  killing  game  wnether  enjoyed  by  the 
landlord  or  other  persons*'  are  frequently  used, 
and  that  separate  right  is  made  the  subject  of 
legialation.  Without  referring  further  to  the 
statutes,  it  is  sufficient  to  notice  the  case  of  CaU 
craft  V.  Gibbs  (5  T.  R.  19)  decided  in  1792,  the 
Act  in  question  having  been  passed  in  1798.  It 
was  an  action  for  a  penalty  under  the  Game  Laws 
for  sporting  without  a  qualification.  The  qualifica- 
tion set  up  was  a  deputation  as  gamekeeper  under 
a  person  who,  it  was  said,  had  purchased  the  right 
of  shooting  over  the  manor.  But  this  was  held  to 
be  no  answer,  there  being  no  bond  fide  dispute  as 
to  who  was  lord  of  the  manor.  If  there  had  been 
such  a  dispute  it  could  not  have  been  tried  in  an 
action  for  a  penalty,  but  there  being  no  dispute,  it 
was  said  the  lord  of  the  manor  was  the  only  per- 
son who  could  grant  the  deputation  as  the  law 
then  stood.  The  words  of  Lord  Kenyon  are  : 
"  Now  that  decides  the  question  at  once  ;  for  a 
man  cannot  convey  to  another  the  power  of  appoint- 
ing a  gamekeeper  without  a  conveyance  of  the 
manor  itself.  Such  a  power  is  a  mere  emanation 
of  the  manor  and  inseparable  from  it."  The  clear 
effect  of  the  legislation  on  the  subject  and  of  the 
authorities  was,  it  is  submitted,  that  the  lord  had 
certain  rights  connected  with  the  preservation  and 
taking  of  game  which  was  regarded  as  inseparable 
from  the  manor,  and  therefore  as  a  manorial  right. 
The  extent  to  which  the  lord  had  the  exclusive 
right  of  sporting  has  nothing  to  do  with  this.  It 
might  be  over  the  whole  manor,  or  it  might  be 
over  the  wastes,  and  particular  inclosures,  or  it 
might  be  a  subject  of  dispute  whether  it  existed 
beyond  the  wastes  of  the  manor,  and  to  what 
extent.  Mr.  Christian,  in  his  note  to  Blackstone, 
vol.  ii.  p.  408,  says  that  the  power  of  lords  of 
manors  to  appoint  gamekeepers  had  led  to  the  in- 
ference (which  he  considers  as  erroneous)  that 
lords  of  manors  have  a  right  to  take  game 
throughout  the  manor  superior  to  that  of  other 
duly  qualified  owners  of  land  within  the  manor. 
Having  regard  to  the  position  of  the  lords  of  the 
manor  at  the  time  when  the  Act  passed,  we  may 
now  consider  whether  it  appears  {that  the  Act  of 
Parliament  in  the  various  clauses  is  intended  to 

f  reserve  some  right  to  the  lord  which  did  not  exist, 
twas  suggested  that  the  lan^u&%<^  ^IWi^  ks^N» 
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was  used  upon  the  supposition  that  the  lady  of  the 
manor  had  some  sach  distinct  rieht  as  a  right  of 
free  warren  which  it  was  intended  to  preserve, 
and  as  it  was  now  conceded  that  there  was  no  such 
right  as  that  of  free  warren,  that  the  enactment 
was  inoperative.  Upon  reading  the  various  clauses 
of  the  Act,  I  see  no  reason  whatever  to  conclude 
that  they  have  reference  to  any  such  particular 
right  independent  of  the  general  right  of  the  lord 
of  the  manor.  By  the  first  clause  there  is  to  be  an 
allotment  to  the  lady  of  the  manor  of  a  certain 
portion  of  the  wastes  in  lieu  of  and  in  full  compen- 
sation for  her  right  and  interest  in  the  soil  of  the 
commons  and  waste  gounds,  and  in  the  section 
which  follows  we  have  ihe  effect  to  be  given  to 
that  allotment.  By  that  section  the  allotment  to 
each  allottee,  including  the  lady  of  the  manor,  is 
made  a  satisfaction  for  all  his  rights  over  all  the 
wastes,  with  the  following  exception  :  '*  except  such 
manorial  rights  as  are  hereinafter  reserved  to  the 
said  Margaret  Walker,  her  heirs  and  assigns."  A 
right  of  free  warren  does  not  come  within  the 
description  of  a  manorial  right  of  all.  It  is  a  fran- 
chise to  which  title  must  be  made  either  by  grant 
from  the  Crown  or  by  prescription,  and  may  be 
held  just  as  well  by  a  person  not  lord  of  a  manor  as 
by  one  who  is.  It  is  so  separate  from  the  manor,  that 
when  the  lord  of  a  manor  has  also  acquired  a  right 
of  free  warren  over  the  manor  and  conveys  away 
the  manor  with  all  rights  of  fishing,  fowling,  hunt- 
ing, and  shooting  belonging  to  it,  this  would  not 
carry  the  free  warren,  because,  though  the  words 
*'  all  rights,  &c.,**  are  large  enough  to  include  a 
free  warren,  yet  the  warren  does  not  belong  to  the 
manor,  and  therefore  does  not  pass.    This  was  ex- 

Eressly  decided  in  Morris  v.  Dimes  (1  A.  &  E.  654). 
a  that  case  Littledale,  J.,  says  :  "  Whether 
thes3  words  be  sufficient  to  include  a  free  war- 
ren I  will  not  inquire;  the  grant  is  only  of 
things  belonging  to  the  manor,  and  the  warren  was 
distinct  from  the  manor,  and  therefore  it  will  not 
pass  by  the  release.'*  It  may  no  doubt  be  by  pre- 
scription or  by  the  terms  of  the  original  grant,  like 
any  other  profit  a  prendre  or  easement  appurtenant 
to  the  manor,  so  as  to  pass  by  a  conveyance  of  the 
manor  with  all  its  appurtenances,  but  that  does 
not  make  it  any  more  than  any  other  such  profit  or 
easement  a  manorial  right,  so  that  this  excep- 
tion of  manorial  riehts  could  not  by  any 
natural  conclusion  l)e  held  to  have  refe- 
rence to  such  a  right  as  has  been  mentioned. 
As  regards  the  reservation  and  enacting  clause 
which  is  referred  to  in  the  2nd  section,  it  contains 
general  words  including  all  rights  of  hunting,  fish- 
ing, and  fowling,  and  all  franchises  and  privileges, 
and  every  right  which  could  be  enjoyed  by  the  lady 
as  lady  of  the  manor,  and  therefore  would  no  doubt 
include  a  free  warren  if  such  a  franchise  had  be- 
come appurtenant  to  the  manor,  but  couphng 
those  general  words  with  the  more  particular  words 
of  the  exception  in  the  preceding  clause  which 
refers  to  them  it  seems  impossible  to  contend  that 
the  whole  enactment  so  clearly  refers  to  a  supposed 
right  of  free  warren,  which  did  not  exist,  to  tne  ex- 
clusion of  any  more  limited  right  which  did  exist, 
Applying,  however,  the  whole  of  the  enactment  to 
the  state  of  things  which  did  exist,  we  must  con- 
sider what  that  state  of  things  was.  Miss  Walker 
was  lady  of  the  manor,  with  the  usual  right  of 
appointing  gamekeepors,  and  granting  aeputa- 
tions  for  the  manor,  with  the  exclusive  right  of 
sporting  on  the  wastes  of  the  manor.    She  might 


have  or  might  not  have  the  ri^ht  of  apofiin^  orer 
old  inclosnres,  although  the  mferenoe  derivable 
from  the  Act  is  that  she  had  not,  or,  at  all  eventi, 
that  it  was  not  admitted  by  the  parties  to  it  tint 
she  had,  any  right  beyond  that  over  the  wastes, 
because  the  exception  in  the  2nd  section  only  refers 
to  the  rights  over  the  wastes,  and  it  refers  to  tbe 
subsequent  enactment  as  carrying  into  effect  the 
previous  exception.  The  effect  of  the  enactmenti 
as  applied  to  what  was  undisputed  appears  to  be, 
that  the  allotment  clause  excepts  the  lady*B  rights 
over  the  waste  and  the  enactment  clause  contains 
words  carrying  into  effect  the  exception,  and  we 
ought  to  give  it  this  operation  b^  applyinj^  it  to 
what  did  exist  rather  than  make  n  inoperative  by 
supposing  it  to  apply  exclusively  to  something 
which  did  not  exist ;  the  only  real  question  appem 
to  be  whether,  in  any  fair  sense  of  the  word,  the 
lady  of  the  manor  can  bo  said  to  have  any  rigiitof 
sporting  over  the  wastes.  There  is  perhaps  some 
want  of  strict  accuracv  in  speaking  without  sonis 
explanation  of  the  right  of  the  owner  of  the  soil  to 
the  exclusive  sporting  on  his  own  land,  aithoogfa 
it  should  be  borne  in  mind  that  the  owner  of  land 
has  not  necessarily  the  exclusive  right  of  sporting 
over  it.  There  may  be  a  right  of  free  warren  in 
some  other  person,  or  he  may  himself  have  granted 
away  the  exclusive  right  of  sporting.  Bat  even  if 
there  is  some  want  of  strict  accuracy,  the  only 
question  is,  whether  what  is  intended  is  dearij 
understood,  and  it  has  been  so  common  a  thing  to 
have  the  right  to  the  land  and  to  use  it  for  the  oi^ 
dinary  purposes  of  occupation  in  one  person  and  the 
privilege  of  sporting  in  another,  the  latter  privilege 
being  one  of  the  most  common  subjects  c^baiigain- 
ing  in  all  parts  of  England,  that  even  before  it  hit 
become,  properly  speaking,  a  separate  right  it  is 
spoken  of  as  such.  It  may  never  have  existed  in 
the  time  of  the  owner  for  the  time  being,  except  ii 
a  separate  right.  It  may  always  have  been  let 
either  for  terms  of  years  or  from  year  to  year,  and 
it  may  be  under  demise  at  the  time  when  the  lord 
and  the  commoners  come  to  the  agreement  for  the 
inolosure.  And  as  to  its  coming  within  the  words 
'*  manorial  rights,'*  enough  has  been  said  to  show 
how  much  the  rights  of  lords  of  manors  in  relatioa 
to  game  were  and  are  treated  as  manorial  rights.  I 
will  only  add,  that,  supposing  the  lord  of  a  manor 
having  always  enjoyed  the  exclusive  right  of  sport- 
ing over  the  wastes  of  the  manor,  and  having  made 
it  the  subject  of  profit  by  letting  it  from  time 
to  time,  the  commoners  were  to  meet  for  the 
purpose  of  settling  the  terms  of  the  inclosnre,  and 
there  was  to  be  an  agreement  to  the  effect  that  the 
allotment  to  the  lord  should  bo  in  satisfaction  of 
all  his  rights  over  the  wastes,  would  it  not  be  con- 
sidered that  he  had  given  up  all  his  rights,  indnd- 
ic  g  that  of  sporting  P  On  the  other  hand  if  the 
agreement  was  that  the  allotment  to  the  lord 
should  be  in  satisfaction  of  all  his  rights  over  the 
wastes,  except  the  manorial  right  afterwards  men- 
tioned, and  the  right  afterwards  mentioned  was 
that  of  sporting,  along  with  certain  other  rights,  thsfc 
then  the  right  of  sporting  would  be  reserved  f  It 
is  only  a  question  of  intention,  and  the  intentJon,  I 
submit,  would  be  obvious.  It  was  said  that  thflte 
was  a  difficulty  upon  this  construction  in  gjtnpg 
effect  to  the  exception  in  the  3rd  claase,  whki 
excepts  out  of  the  reservation,  "such  common  right 
as  could  or  mignt  be  claimed  by  the  said  Mamret 
fV'alker  as  owner  of  the  soil  and  inheritance  « the 
jaid  commons  or  waste  grounds."     The  irardt 
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"  Buch  common  rights  as  might  be  claimed  by  the 
lady"  are  inartificial,  because  the  common  right 
would  be  claimed  by  the  commoners  and  the  lady 
would  have  no  right  as  owner  of  the  soil  with  the 
commoners.    If  this  had  applied  to  her  right  in 
respect  of  tenements  in  the  manor,  her  property, 
it  would  be  correct,  but  the  language  applies  it  to 
the  wastes.    The  lord  would  have  no  right  as  a 
commoner  ;  but  he  would  have  a  right  to  stock  the 
common  as  owner  of  the  waste,  provided  enough 
was  left  for  the  commoners,  and  in  that  general 
sense  he  may  be  said  to  claim  a  common  right  with 
the  others,  to  which  the  language  might  apply,  for 
the  lord  receives  compensation  by  his  allotments 
not  only  for  his  giving  up  the  ownership  of  the 
soil,  but  also  for  his  losing  the  benefit  of  stocking 
the  common.    At  any  rate,  the  words  **  common 
rights"  cannot,  by  any  straining  of  language,  be 
held  as  referring  to  the  lord's  exclusive  right  of 
sporting  so  as  to  except  it.    As  regards  the  dis- 
tinction which  is  drawn  between  territorial  and 
manorial  rights,  I  beg  to  be  allowed  to  say  that 
all    manorial  and  seignorial  rights   are  in    any 
proper    use   of   the   word    territorial.      Without 
regard,  therefore,  to  any   authorities,  I  should 
come   to  the  conclusion  that  there  is   nothing 
tor  prevent  effect  being  given  to  the  language 
of  this  agreement,  or  rather  Act  of  Parliament, 
and  that  the   clear  effect  is  to  reserve  to  the 
lady   of  the    manor    the   exclusive  right  which 
the  lady  actually  possessed  and  enjoyed  of  sporting 
over  the  wastes  of  the  manor.    It  would  occupy 
more  space  and  time  than  I  should  be  justified  in 
appropriating  if  1  were  to   examine  the  several 
authorities  which    were   referred  to.     Decisions 
upon   the  language  of  one  agreement  or  Act  of 
Parliament  arc  seldom  of  much  service  in  constru- 
ing another.    But  the  decisions  are  of  importance, 
showing  as  they  do,  that  the  exclusive  right  of 
sporting  by  the  owner  of  the  land,  though,  properly 
speaking,  not  a  separate  light  from  the  ownership, 
becomes  so  in  the  construction  of  agreements  and 
Acts  of  Parliament  if  the  language  shews  it  was 
intended  to  be  made  so.    Thus  the  reservation  of 
the  exclusive  right  of  sporting  in  a  deed  between 
parties  executed  oy  the  grantee  of  the  land,  would 
be  given  effect  to  as  a  grant  by  the  grantee  :  Wick- 
ham  V.  Hawker  (7  M.  &  W.   63) ;  and  if  occur- 
ring in  an  Act  of  Parliament,  it  would  be  opera- 
tive to  the  same  extent :  Ewart  v.  Graliam  (uhi  sup.) 
This  last  case  resembles  the  present  so  much  that 
Mr.  Justice  Honyman  regards  the  decision  as  con- 
clusive of  the  present  case.    And  bearing  in  mind 
that  the  enactment  of  the  2nd  section  is  that  all 
the  lady's  rights  over  the  waste  are  satisfied  by  the 
allotment  to  her  (except  the  manorial  rights  after- 
wards reserved),  which  necessarily  imports  that 
"  the  rights  afterwards  mentioned,"  include  rights 
OTer  the  waste,  it  appears  to  me  that  Mr.  Justice 
Honyman's  view  was  correct,  and  that  the  case  of 
Ewart  T.  Chraham  {ubi  sup.)  is  in  point.    I  should 
agree,  as  a  matter  of  construction  and  upon  the 
authorities,  with  my  learned  brothers  in  their  con- 
clusion if  the  language  of  the  exception  in  the  2nd 
aection  did  not  necessarily  import  that,  the  rights 
over  the  waste  were  intended  to  be  reserved  ;  but 
this  exception  appears  to  me  to  be  the  decisive 
feature  of  the  case.    Unless  proper  effect  is  given 
to  this,  it  18  not  too  much  to  say  that  the  intention 
of  the  parties  introducing  this  exception  is  disre- 
fprded.    The  Ist  section  must  bo  read  in  connec- 
tion  with  the  2nd  section,  and  the  2nd  in  connec- 
ILlo,  Cacl— Vol  IX 


tion  with  the  3rd.  It  appears  to  me  that  the 
judgment  in  Ewart  v.  Graham  (ubi  sup.)  removes 
the  principal  objection  which  could  be  made  to  the 
decision  at  which  I  have  arrived  ;  because  it  was 
conclusive  that  in  an  inclosure  Act  a  reservation 
to  the  lord  of  all  rights  of  hunting,  shooting, 
fishing  and  fowling  over  the  waste  in  as  full  a  man- 
ner as  he  would  have  enjoyed  it  before  carried  not 
only  any  right,  properly  so  called,  which  he  might 
possess  separate  from  the  soil,  but  the  benefit  and 
privilege  which  he  in  fact  enjoyed  as  owner  of  the 
soil.  That  decision  was  arrived  at  upon  the  prin- 
ciple which,  it  is  submitted,  is  the  only  true  one  of 
carrying  out  the  intention  of  the  parties  to  the 
agreement.  Decisions  had  been  arrived  at  before, 
and  some  were  already  overruled,  which  appeared 
rather  to  satisfy  particular  views  than  the  terms 
agreed  on.  It  was  stated  in  the  course  of  the 
argument  before  us,  that,  in  order  to  arrive  at  the 
conclusion  which  I  have  come  to,  it  was  necessary 
to  overrule  the  case  of  Bruce  v.  HelUwell  (ubi  sup.) 
in  the  Exchequer.  But  that  is  not  so.  There  is 
in  that  case  an  express  exception  out  of  the  reser- 
vation clause  of  such  rights  as  could  or  might  be 
claimed  by  the  lord  as  owner  of  the  soil  and  inheri- 
tance of  the  common.  There  is  no  such  exception 
here.  The  language  in  that  case  seems  clearly  to 
have  expressed  the  intention  that  the  rights  over 
the  waste  should  be  extinguished.  I  believe  the 
conclusion  I  have  arrived  at  is  not  inconsistent 
with  Bruce  v.  HelUwell  (ubi  sun.),  or  with  any 
case  which  has  not  been  overrulea,  and  that  it  only 
reserves  to  the  lady  of  the  manor  the  same  rights 
as  are  reserved  by  the  landlords  in  England  gene- 
rally when  they  lease  their  lands.  Dealing  with 
the  present  case  as  a  question  of  intention,  I 
should  say  that  the  only  sound  argument  is  that 
the  words  '*  manorial  rights"  in  the  exception  to  the 
2nd  section  did  not  include  the  exclusive  right  of 
the  lord  to  sport  over  the  waste.  If  it  appeared 
that  there  were  other  manorial  rights  over  the 
waste  to  which  these  words  were  intended  to  apply, 
there  mis^ht  be  some  force  in  the  argument,  but 
as  there  are  no  others,  what  else  could  the  parties 
intend  by  those  words  P  And  although  the  words 
might  not  properly  describe  such  a  right  taken 
by  themselves,  enough  has  been  said,  I  hope,  to 
show  that  there  is  nothing  so  inappropriate  in 
them  as  to  make  it  impossible  for  them  to  be  con- 
strued as  including  the  only  thing  to  which  the 
intention  -of  the  parties  could  apply  them.  It  is 
because  I  am  satisfied  that  this  judgment  carries 
into  effect  the  intention  of  the  parties  to  this  ar- 
rangement of  rights  in  1798,  that  I  venture  to 
differ  from  the  Lord  Chief  Justice  and  many  of  my 
learned  brothers.  I  think,  for  the  above  reasons, 
that  the  judgment  of  the  Common  Pleas  ought  to 
be  reversed.  In  this  judgment  my  brother  Baron 
Pollock  concurs.  Judgment  affirined. 

Attorneys  for  plaintiff :  Scott  and  Co. 
Attorneys  lor  defendant :  Pilgrim  and  Phillip, 
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Monday,  July  6, 1874. 

(Before  P.  H.  Edlin,  Esq.,  Q.C.,  Assistant  Judge.) 

The  London  Tkamwats  Co.  (Limited)  (apps.)  v.  Tub 
Assessment  Committee  of  Lambetu  (resps.). 

Rating  —  Assessinent  —  Tramways  —  General   ex- 

pensea. 

In  assessing  the  rateable  value  of  tramways,  the 

annual    gross    traffic    receipts  earned    over    the 

entire  system  must  be  taken  as  the  ba^is  of  the 

estimate  of  the  rent,  and  tlie  net  receipts  in  each 

parish  as  the  criterion  of  the  rateable  value  m 

eath  parish. 

Where  a  tramway  route  begins  and  ends  in  the  same 

parish,  the  net  receipts  of  that  rouie  is  the  value 

upon  which  the  tramway  owners  must  be  rated. 

Where  a  tramway  route  extends  through  two  or 

more  parishes,  the  fairest  practicable  mode  of 

apportioning  held  to  be  by  dividing  the  receipts 

from  each  distinct  service  route  in  proportion  to 

the  lineal  mileage  of  such  route  in  ea>ch  parish 

respectively. 

The  general  expenses,  except  horse  expenses,  allowed 

proportionately  to  the  number  of  car  miles  run 

over  in  each  parish  upon  each  of  the  several  dis' 

iinct  service  routes  therein. 

TuE  Assistant  Judge. — This  [is  the  first  case  in 

which  an  asBessment  of  tramways  constructed  in 

public  roads  has  been  the  subject  of  aopeal  to  this 

court ;   and  as  there  are    several  other  appeals 

pending  before  us,  which  would  be  more  or  less 

gOTerned  by  the  result  of  the  present  one,  it  may 

be  convenient  that  we  shoula  state  the  grounds 

and  reasons  for  our  decision  upon  several  of  the 

questions  incidental  to  the  inouiry,  more  fully  than 

is  usual  in  appeals  of  this  Kind,  or  than  would 

otherwise  have  been  necessary. 

That  the  occupiers  of  tramways  laid  down  along 
a  public  street  or  highway  are  rateable  to  the 
relief  of  the  poor,  has  been  recently  decided  by  the 
Court  of  Queen*s  Bench,  upon  a  case  stated  after 
notice  of  appeal  to  this  court : — Pimlico  Tramway 
Company  (apps.)  v.  The  Assessment  Committee  of 
the  Greenwich  Union  (resps.)  (29  L.  T.  Rep.  N.  S. 
605 ;  L.  Rep.  9  Q.  B.  9).  Each  of  the  learned 
judges  before  whom  that  case  was  argued,  ex- 
pressed his  inability  to  distinguish  it  from  the 
well-known  cases  which  have  been  decided  upon 
the  occupation  of  land  by  gas  companies  and 
water  companies.  This  analogy  presents  itself 
upon  the  question  simply  of  liability  to  be 
rated ;  but  for  the  purposes  of  estimating  the 
rateable  value  of  this  property,  the  series  of 
decisions  of  the  Queen's  Bench  bearing  upon 
the  mode  of  rating  railways  have  a  more  obvious 
application,  and  it  is  to  these  authorities  that  wo 
have  chiefly  looked  for  guidance  in  determining 
the  questions  raised  upon  the  present  appeal. 

The  assessment  with  which  we  have  now  to  deal 
is  "  6290L  gross  value,"  and  "  5890Z.  net  rateable 
value,"  in  the  supplemental  valuation  list  of  the 
parish  of  St.  Mary,  Lambeth,  made  on  the 
several  lines  of  tramway  belonging  to  the  Lon- 
don Tramways  Company  in  this  parish.  The 
appellants  contend  tliat  the  tramways,  so  far 
from  fairly  admitting  of  this  assessment,  have  in 
point  of  fact  no  rateable  value  whatsoever.  Both 
parties  profess  to  have  based  their  calculations 
ma'mlf  upon    the  balance   sheets   and   revenue 


accounts  issued  by  the  company  to  tbdr  share- 
holders, for  the  year  endine  the  30th  Jane 
1873,  but  their  respective  condusions  from  these 
and  other  data  furnished  by  the  company  for  the 
purposes  of  the  several  appeals,  have  little  or 
nothing  in  common ;  and  the  variouB  amended  esti- 
mates which  each  side  has  been  permitted  to  solMti- 
tute  from  time  to  time  in  the  course  of  this  inquiry, 
present  no  less  material  differences. 

The  tramways  laid  in  the  respondents'  parish 
comprise  one  entire  route  confined  to  this  parish, 
and  considerable  portions  of  five  other  servios 
routes,  running  without  br**ak  in  several  parishes; 
each  route  forming  part  of  an  incorporated  system 
of  tramways  belonging  to  the  appellants  and  which 
extend  altogether  into  eight  parishes.  In  this, 
as  in  all  cases  under  the  Parochial  Assessment 
Act,  the  value  to  be  found  has  to  be  determined 
according  to  the  annual  rent  that  a  hypothetical 
tenant,  making  the  suitable  deductions,  would 
give  for  the  rateable  property ;  that  is  to  say,  in 
estimating  property  ot  this  kind,  what  amoont  s 
tenant  of  the  whole  hereditaments  would  give, 
upon  a  fair  division  of  the  entire  rent, 
for  so  much  of  the  rateable  property  as  is  situate 
in  the  particular  parish :  and  in  the  endeavour  to 
arrive  at  this  amount  we  have,  conformably  with 
the  now  well-established  rule,  been  guided,  as  Cir 
as  the  facts  and  circumstances  of  the  case  admit* 
by  what  is  called  the  parochial  principle  in  contra- 
distinction to  the  mileage  principle.  This  amouBt 
— the  rent  which  the  property  would  command— 
or,  in  other  words,  the  beneficial  value  of  the  occu- 
pation, must  necessarily  therefore  be  based  upoo 
the  receipts  and  expenses  connected  with  the 
entire  undertaking ;  so  that,  accepting  the  annual 
gross  receipts  as  the  bcisis  of  the  estimate  of  the 
rent,  the  net  receipts  in  each  parish  would  afford 
the  best  criterion  of  rateable  value  in  each  parish. 
Wo  have  pi*oceeded  upon  this  principle;  and  it 
being  agreed  that  the  annual  gross  tra£Bc  receipts 
earned  over  the  entire  system  are  to  be  taken  from 
the  companies'  accounts  at  109,006{.,  the  first 
question  that  arises  is  as  to  the  mode  of  apportion- 
ing this  sum,  so  as  to  give  to  ectch  parish,  as  near 
as  may  be,  its  proper  share  thereof. 

Separate  accounts  having  been  kept  of  the 
earnings  derived  from  each  service-route, — ^where- 
ever  a  service-route  is  from  end  to  end  entirely 
in  one  parish  only  (as  in  the  case  of  the  West- 
minster and  Brixton  route,  the  whole  of  which  i» 
in  the  respondents*  parish),  the  entire  amount  of 
such  earnings  is  of  course  to  bo  credited  to  the 
rateable  property  in  such  one  parish,  no  question 
of  division  arismg  in  such  case.  But  it  appesn 
that  the  cars  take  up  and  put  down  passengers  st 
every  part  of  the  tram-lines,  and  it  has  been  the 

Practice  to  collect  and  bring  into  the  aooonnt  re> 
iting  to  each  route,  the  fares  thus  earned  upon 
it,  without  distinctive  reference  to  the  particular 
parts  of  it,  from  or  to  which  the  passensers  were 
carried.  Thus,  where  the  tram-rails  of  a  route 
are  laid  in  an  unbroken  line  along  the  roads  in 
several  parishes  (as  on  the  route  from  Blackfirian 
to  Brixton,  which  runs  in  three  parishes, — and  the 
Westminster  and  New-cross  route,  which  runs  in 
five  parishes),  we  are  without  any  data  firom  which 
to  find,  with  approximate  accuracy,  how  much  of 
the  aggregate  receipts  of  the  company  derived  firom 
such  route  had  been  actually  earned  in  any  one  of 
such  parishes.  In  these  cases  a  strict  uananoob 
to  the  parochial  principle  is  impoasibla^  and  ve 
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think  the  fairest  practicable  mode  of  apportion- 
ment is  found  by  dividing  the  receipts  from  each 
distinct  service  route  in  proportion  to  the  lineal 
mileage  of  such  route  in  each  parish  respectively. 
But  here  another  important  point  for  observation 
arises.  Upon  certain  portions  of  the  system,  where 
several  distinct  rout^  converge,  the  same  tram- 
nuls  are  used  for  a  certain  distance  in  the  working 
of  €(ieh  of  such  several  routes.  For  example,  it 
appears  that  between  Westminster-bridge  and 
Hercules-buildings,  to  and  from  those  points,  the 
same  tram -rails  serve  for  the  cars  running 
between  Westminster-bridge  and  Clapham, — "W  est- 
minster-bridge  and  Brixton,  —  Westminster- 
bridge  and  Camberwell,  —  and  Westminster- 
bridge  and  New-cross,  that  is  to  say,  for 
four  distinct  service  routes.  It  will  be  observed, 
therefore,  that  the  rule  of  distributive  proportion 
in  respect  of  earnings  which  we  have  adopted  will 
operate  to  give  an  inter-parochial  division,  not  in 
the  proportion  that  the  lineal  tram-mileage  in  the 
parish  bears  to  the  lineal  tram-mileage  of  the  vihoh 
system,  but  in  proportion  to  the  mileage  on  ed^h 
distinct  service  route,  measured  separately  from 
end  to  end.  Each  parish  will  thus  derive  its  pro- 
portionate benefit  from  the  earnings  on  each  of 
the  several  routes,  if  more  than  one,  running  in  or 
along  it.  Proceeding  upon  this  principle  of  divi- 
sion, the  several  sums  to  be  allocated  for  gross 
receipts  to  the  respondents'  parish  amount  to 
£39,256.  On  behalf  of  the  appellants,  however, 
an  argument  was  pressed,  and  after  being  aban- 
doned, was  again  urged  upon  us,  which  must  be 
here  dis]x>sed  of.  It  may  be  briefly  put  as  follows  : 
That  inasmuch  as  the  parishes  of  Clapham  and 
Greenwich  are  less  populous  than  the  districts  in 
which  the  tramways  are  situate  in  Lambeth,  we 
should  subtract  certain  sums  devolving  to  the 
former  parishes  according  to  the  mode  of  appor- 
tionment above  stated,  and  add  them  to  those 
appropriated  to  Lambeth,  with  a  view  to  adjust 
the  differences  in  local  traffic  arising  from  this 
inequalitv  of  population,  and  thus  carry  out  the 
parochial  principle  with  greater  exactitude.  But 
the  two  sums  introduced  into  the  account  by 
the  appellants  for  this  purpose  are  purely  specu- 
lative, and  we  cannot  assume  that  the  parishes 
affected  by  this  attempt  to  balance  un- 
known quantities,  and  equalize  undefined  num- 
bers, would  admit  the  justice  of  it.  We  reject 
these  additions  to  the  gross  receipts  allocated  to 
the  respondents'  parish, — as  inconsistent  with  the 
prescription  of  any  certain  ratio  of  proportion 
based  on  actual  fact, — or  with  any  mode  of  appor- 
tioning receipts  generally  applicable  to  the  entire 
system. 

Having  thus  arrived  at  the  amount  of  gross 
earnings  in  the  parish,  we  have  next  to  dispose  of 
the  subjects  in  dispute  relating  to  the  allowance 
and  apportionment  of  the  expenses.  We  will  first 
deal  with  the  mode  of  apportionment.  With 
regard  to  the  "  general  expenses  "  incurred  in  the 
manrgement  of  the  undertaking,  the  evidence  has 
satisfied  us  that  the  fairest  apportionment  is  ob- 
tained by  dividing  them  in  the  manner  proposed 
by  the  appellants ; — that  is  to  say,  proportionately 
to  the  aggregate  number  of  Oar  Miles  run  over  in 
each  pansh  upon  ea^ih  of  the  several  distinct 
eervice  routes  therein.  Thus  the  expenses  al- 
lowed to  each  parish  will  have  the  same  ratio 
to  those  over  the  entire  system  as  the  car 
ran  in  the  parish  bear  to  the  car  miles 


run  over  the  entire  system.  From  this  rule  of 
apportionment,  however,  the  horBe  expenses  must 
be  excepted,  the  expenditure  for  horses  admit- 
ting of  a  more  exact  allocation,  separate  accounts 
thereof  having  been  kept  in  respect  of  each  route. 
The  same  rule,  therefore,  must  prevail  for 
dividing  the  horse  expenses  as  for  apportioning  the 
receipts  derived  from  each  distinct  route,  where 
the  route  extends  into  more  than  one  parish.  In 
dealing  with  this  branch  of  the  case,  we  have  not 
failed  to  notice:  that  the  respondents  base  their 
estimate  of  the  rateable  value  upon  tho  proposi- 
tion that  the  working  expenses  bear  an  equal 
proportion  to  the  receipts  over  the  entire  uystem — 
in  a  word,  that  every  pound  is  earned  at  tho  same 
cost ;  and  it  may  be  useful  to  state,  in  viow  of  the 
other  appeals  pending,  that  this  mode  of  dealing 
with  the  working  expenses  appears  to  us  to  be  not 
only  contrary  to  the  manifest  requirements  of  the 
facts,  but  opposed  to  the  parochial  principle.  With 
regard  to  horse  expenses  more  particularly,  the 
account  furnished  by  the  appoHanis,  clearly  shows 
that  they  bear  no  such  uniform  proportion  to  the 
traffic  receipts.  Upon  the  Westminster  and  Clap- 
ham route,  for  example,  it  appears  that  the  ex- 
penses for  horsing  the  cars  are  materially  less,  in 
proportion  to  the  earnings,  than  on  other  routes, 
which  extend  into  several  parishes.  There  would 
also  result  from  the  adoption  of  this  method, 
as  it  seems  to  us,  the  further  injustice  of  throwing 
a  disproportionate  charge  for  expenses  on  those 
portions  of  the  system  to  which  we  have  specially 
adverted  as  being  used  in  common  for  several 
distinct  service  routes. 

Passing  on  to  the  various  items  included  in  the 
appellants'  estimate  under  the  head  of  '*  General 
Expenses,"  the  reasonableness  of  which  is  disputed 
by  the  respondents,  we  consider  that  certain  de- 
ductions ought  to   be  made  from  the  respective 
amounts  cbiimed  by  the  appellants  for  "Directors' 
Fees,"   "  Law  Expenses,"  and  "  Depreciation  of 
Equipment;"  and  it  should  be  understood  that 
we  have  dealt  with  the  claim   for  compensation 
moneys    in    our    estimate    of    the    proper    per- 
centage to  cover  Bisks  and  Casualties.    The  sum 
total  of  these  disallowances    is  27S71.,  by  which 
amount  the  sum  claimed  in  the  appellants'  sche- 
dule for  "general  expenses,"  must  be  reduced.    The 
proportionate  reduction  for  the  present  purpose 
IS   103t>{.      We  adopt  as   reasonable    the  appel- 
lants'  estimate  of  the   fund  requisite  for  Horse 
Benewals,  taking  the  life  of  a    tramway  horse 
at  four    years ;    but    with    respect    to    the  Car 
Benewals,  we  find  the  life  of  a  tramway  car  to 
be  fourteen  years  instead  of  seven.     Taking  the 
Car  Stock  as  of  the  value  alleged,  and  doubling 
the  life,  a  deduction  of  17101.,  is  required  from 
the  sum  claimed  by  the  appellants  for  an  annual 
sinking  fund  for  Car  Benewals.    The  cost  of  Horse 
and  Car  Benewals  in  the  respondents'  parish  must, 
therefore  be    stated  at  1093J.  instead  of    1739/. 
We  have  estimated  the  gross  rateable  value  of  the 
several  stations,  car  sheds  and  stables,  at  248  U., 
and  are  of  opinion  that  instead  of  dividing  this 
sum  in  proportion  to  the  gross  receipts  over  the 
entire  system,  as  proposed  by  the  appellants,  the 
same  rule  should  govern  its  distribution,  as  we  have 
applied  to  the  other  general  expenses.    The  con- 
tribution from  Lambeth  towards  these  expenses 
will  thus  be  found  to  amount  to  939J.  We  estimate 
the  tenants'  capital  at  43,0002.,  of  which  the  share 
devolving  to  the  respondent  paxi&h^  b^  ^Vi^  ^axo^^ 
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rule  of  apportiottment,  is  16,2631.  For  Trade 
Profits  and  Bisks  and  Casualties,  we  think  that  no 
more  than  twelve  and  a  half  per  cent,  ahonld  be 
allowed  in  addition  to  five  per  cent,  intereat  on  the 
capital  enm.  Calculated  at  these  rates,  the  total 
allowance  under  this  head  is  28451. 

HavioK  made  these  several  redactions  in  the 
appellant  B  eaCimates  of  the  "  working  eipenaea," 
"  rateable  value  of  stations,"  and  "  occupiers' 
share,"  we  arrive  at  a  grott  rental  of  4^91., 
less  the  usual  tenant's  rakes  and  taxes.  Lastly, 
there  remain  to  bo  determined  the  probable 
annnal  averaf^  cost  of  the  repairs,  and  toe  other 
expenses  necessary  to  maintain  the  -  heredita- 
ment in  a  state  to  command  that  valne.  After  a 
careful  consideration  of  the  very  conflicting  evi- 
dence given  upon  this  important  part  of  the  case, 
we  have  come  to  the  conclosion  that  3501.  per 
mile  will  be  a  proper  and  sofficient  allowance  to 
meet  the  annnal  cost  for  the  repairs  and  renewal 
of  the  tramway,  including  therein,  as  necessary 
to  its  maintenance  and  efficiency,  the  expense  of 
repairing  the  midways.  The  amount  to  be  crodited 
for  these  purposes  in  respect  of  the  mileage  in 
the  respondents'  parish  should  therefore  be  2S16i. 
instead  of  33121.  Having  further  deducted  3981. 
for  rates  and  taxes,  computed  at  4«.  4j<i.  in  the 
pound,  we  bavo  at  last  before  us  all  the  calcula- 
tions necessary  for  the  eduction  of  the  rateable 
value,~whu:h  we  find  to  be  18231. 

We  have  only  now  to  direct  that  the  assessment 
upon  the  appellants  in  the  aup^lemental  valua* 
tion  list  of  tne  respondents'  parish  be  amended 
by  altering  the  gross  estimated  rental  from  6290E. 
to  41411.,  and  tba  net  rateable  value  from  5690i. 
to  1823/. 

As  to  the  costs  of  the  appeal  we  make  no  order. 


COUBT  OF  COHICOV  PLEAS. 

Stpoiieibj  EnuuKaTOH  Sana  and  J.  IL  LoLi  Khi., 
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June  22  and  23,  1874. 
Tab  Boston  Elbctios  Petition  ;  Malcolm   (pet.) 

V,  Ihcbak  aho  Parbi  (resps.). 
Farliamfntary  election — Scntliny  vnder  seei.  25  of 
the  BiMot  Act — Whai  matt  be  proved  to  entitle  a 
pelilioner  to  strike  off  a  vote  from  the  poll  of  a 
enndidale  adjudged  to  he  guilty  of  bribery — 
Evidence  of  corrupt  motiue  in  the   recipient  of  a 

The  2bth  feci  ion  of  the  Ballot  AclenaeU:  "Where 
a  candidate  on  the  trial  of  an  election  peiiVion 
claiming  the  eeat  for  any  perton,  it  proved  to 
have  been  guilty  by  himtelf,  or  by  any  person  on 
hit  behalf,  of  bribery,  treatirig,  or  undue  influence 
in  retpect  of  any  person  who  voted  at  tueh  dedion, 
there  shall,  on  a  lerulinii,  be  itruck  off  from  the 
number  of  voice  appearing  to  have  been  given  to 
cMcA  candidate,  one  vote  for  eeery  perton  who 
voted  at  each  election,  and  is  proved  to  have  been 
to  brihed,  treated,  or  unduly  tnfiueneed." 

Under  ihii  lection  the  proceedingt  on  a  serufiny 
remain  juet  the  tame  at  before  under  the  earlier 
Aete,except  thai  no  inquiry  can  be  made  at  to  hoK 
the  voter  voted.  It  it  tliU  neeeiiary  to  prove  the 
candidate  guiUy  of  bribing,  to  give  evidence  of  the 
corrupt  receiving  of  the  bribe  by  Ike  voter,  and  to 
prove  the  fact  of  voting.  Thii  done  the  judge 
maj/  ttrOce  eg  a  numbw  iff  vote*  agual  to  the 


Mr,  P.,  the  accepted  candidate  of  a  party  in  a 
borough,  dittribiUed  gift*  of  coal  to  877  persmw 
tn  the  borough,  shortly  before  a  diMolNnon  a/ 
Parliament.  Eadi  recipient  had,  a*  iha  authorilf 
to  receive  the  eoal,  a  card  teni  to  him,  om  *eki» 
tvae  printed,  "  With  Mr,  P.'t  eompHmentt,"  mti 
which  was  tigned  by  Mr.  P.'t  polUu^  agent ;  aai 
the  eoalt  were  dittribvted  by  pertont  who  afttr- 
wnrde  canvassed  for  Mr.  P. 

Seld,  per  Lord  Coleridge,  C.J.  and  Qroue,  J.,  BrtO, 
J.  dubUante,  that  this  u>€u  tiiffieieni  evidence,  it 
not  being  rebutted,  of  a  corrupt  receiving  r»  &* 
the  part  of  the  electors  to  bring  them  teUhi*  tlu 
2bfh  section  of  the  BaUot  Act,  as  having  been  "  h 

Semble,   per   T,ord  Coleridge,    C.J.  and    Brett,  J„ 

that  the  words   "so   bribed"   in  teet.  24  of  tit 

Ballot  Act  refer  only  to  the  two  mode*  in  whiA  a 

candidate  may  be  guilty  of  bribmy,   meniioittd 

in  the  earlier  part  of  t}ie  section,  and  do  not  meoa 

that  it  is  only  necessary  on  a  terutiny  to  prox 

the  act  of  the  briber. 

This  was  a  case  stated  for  the  decision  ol  ths 

Court  of  Common  Pleas  by  Mr.  Justice  Gnve, 

upon  a  cjuestion  arising  upon  the  trial  of  a  peticioi 

before  him  against  the  return  <^  William  Jamci 

Ingram   and    Thomaa    Parry,    aa   members  for 

B<wton,  at  the  last  Parliamentary    election  for 

that  bwongh. 

At  the  election  Mr.  Ingram  and  Ur.  Panr  bad 
been  retnmed  at  the  h^id  of  the  poll,  and  Sir. 
Malcolm  stood  neit  below  Mr.  Parry.  The  learned 
judge  found  that  Mr,  Parry  had  been,  through  bit 
agents,  guilty  of  bribery,  and  unseated  him;  and 
the  question  was,  whether  Mr.  Malcolm  waa  to  be 
seated  in  his  place  without  it  being  neoeasary  U 
hold  a  now  election.  This  depended  upon  two  coa- 
sideratiouBi  first,  does  the  trueconstmctiancf  tlw 
BSth  section  of  the  Ballot  Act  reqnire  that  evidenee 
be  given  of  the  corrupt  receiving  as  well  as  of  Uw 
corrupt  offering  or  giving  of  a  bribe,  befortt  striking 
off  a  vote  from  the  respondent's  poll  fbr  every 
voter  proved  to  have  received  that  which  the  jadge 
decided  to  be  a  corrupt  gilt  P  and  secondly,  if  n 
was  there  evidence  here  of  BQch  corrupt  receivingf 
The  facts  were  shortly  these:  Mr.  Parry,  who 
had  a  few  weeks  before  been  accepted  as  tbs 
Liberal  candidate  for  the  boroagh,  gave  oidnt 
about  Christmas  time  for  the  distnbnticai  of  a 
quantity  of  cool  to  the  poor,  and  his  agent  who 
carried  the  orders  into  eiecation  distribnted  (ha 
coal  to,  among  others,  a  large  number  of  voten 
many  of  whom  were  not  fit  objects  of  dtaritv. 
The  cools  were  distributed  by  means  of  chqi 
which  had  on  the  bock  printed  the  words,  **With 
Mr.  Parry's  compliments,"  and  which  were  lignad 
by  a  man  who  was  Mr.  Parry'e  politioal  agent 
The  persons  distributing  these  ordeTS  for  coal 
afterwards  canvassed  on  Mr.  Parry's  behalf. 

Tho  dissolution  of  Parliament  oocnmd  ia 
January,  and  at  the  ensuing  election,  on  3rd  Feb, 
Mr.  Parry  was  returned  but  ma  petitioned 
against.  It  was  proved  on  the  trial  that  877 
persons  had  received  coals,  and  the  petitioner  ooa- 
tended  upon  the  scrutiny  that  he  bad  m  i^ttt 
strike  off  under  sect.  25  of  the  Ballot  Aot  877  tiM 
without  further  inquiry,  the^  being  votes  of  TDStn 
"  so  bribed"  within  the  section. 

The  respondent  contended  that  the  mil  inn  ti 
qoirod  prool  of  the  receipt  bj  Uie  TOten  of  ibt 
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coal  with  a  cormpt  motive,  and  that  no  evidence 
of  that  had  been  siven. 

Some  of  the  voters  were  represented  by  counsel 
at  the  trial,  bat  after  discussion  it  was  agreed 
that  they  should  not  be  called  to  denv  a  corrupt 
receiving  in  individual  cases,  but  that  the  question 
as  to  all  should  be  left  to  the  court,  to  determine 
whether  upon  the  facts  proved  by  the  petitioner 
there  was  any  evidence  of  a  corrupt  receiving  by 
the  voters,  so  as  to  entitle  the  petitioner  to  strike 
off  a  sufficient  number  of  votes  to  reduce  Mr. 
Parry's  majority. 

Giffard,  Q.C.  (Thesiger,  Q.C.,  and  Cave  with 
him),  for  the  petitioner. 

0*MaUey,  Q.C.  (Uhandos  Lmgh,  and  Le  Mar' 
chant  with  him),  for  some  of  the  voters. 

J.  0.  0  riff  Us  watched  the  case  on  behalf  of  Mr. 
Ingram,  one  oi  the  respondents. 

Gifard,  Q.C,  stated  that  O'Malley,  Q.C,  was 
anxious  to  appear  for  some  of  the  voters,  and  that 
the  petitioner  did  not  raise  any  objection  to  his 
doing  so. 

Bjuett,  J. — ^The  electors  may  petiffon  if  they 
choose,  but  if  they  have  not  done  so,  how  can 
they  appear,  as  they  are  not  parties  P 

Lord  Coleridge,  CJ. — Perhaps  it  will  be  best 
to  let  Mr.  GifEard  begin  his  argument,  and  then 
Mr.  O'Malley  must  satisfy  us  when  it  comes  to  the 
time  that  he  ought  to  be  heard,  before  we  do  hear 
him. 

Gtffard,  Q.C — ^The  whole  question  here  arises 
under  sect.  25  of  the  Ballot  Act,  and  that  section 
has  to  be  construed  by  looking  at  ss.  2  and  3  of  the 
Corrupt  Practices  Act  1854.  Bribery  is  defined 
in  those  sections ;  the  one  having  reference  to  the 
person  bribing,  the  other  to  the  persons  bribed, 
and  so  as  to  treating  in  ss.  4  and  5.  But  there  is  a 
distinction  between  cases  of  bribery  and  those 
of  undue  infiuence,  for  in  the  latter  the  penalty 
attaches  upon  proof  of  guilt  in  the  person 
influencing  alone.  At  common  law  also  the  bribed 
vote,  that  is,  the  vote  given  corruptly  sifter  the 
corrupt  reception  of  a  bribe  would  go  off  upon 
a  scrutiny,  and  we  have  now  to  deal  witn  a 
section  m  an  Act  which  was  intended  to 
make  some  change  in  the  law,  and  introduce 
greater  stringency  in  dealing  with  corrupt 
practices.  Sect.  25  of  the  Ballot  Act  then. 
It  is  contended,  adds  something  to  the 
previous  mode  of  dealing  with  electoral  corrup- 
tion, and  gives  a  power  of  striking  off  a  vote  for 
the  misconduct  of  the  candidate  or  his  agent,  quite 
irrespective  of  the  moral  guilt  of  the  person 
voting.  It  is  submitted  that  the  section  refers 
only  to  persons  bribing.  [Bhett,  J. — Is  your 
ar:gument  that  a  candidate  may  have  bribed  fifty 
persons,  and  yet  that  they  are  not  guilty  of  being 
oribed  ?  If  so,  are  their  votes  to  be  struck  off  Pj 
Yes,  I  say  that  the  words  "  so  bribed  "  have  refer- 
ence only  to  the  act  of  the  briber,  and  mean  a 
bribe  administered  by  the  candidate.  The  fact 
that  the  voters  have  received  the  coals,  and  the 
&ct  that  the  coals  were  given  corruptly,  together 
bring  the  persons  "so  bribed"  within  the  25th 
section  of  the  Act.  We  cannot  ask  definitelv 
whether  they  received  the  gifts  corruptly ;  indeed, 
as  Martin,  B.,  said  in  the  Westminster  petition,  it 
would  be  quite  useless  to  ask  such  a  question  of 
tiie  TOters  themselves.  [Brett,  J. — ^There  might 
be  a  great  difference  between  a  gift  of  coals  and 
one  of  money.  In  the  one  instance  no  one  could 
help  drawing  the  universal  inference.    But  this 


case  I  understand  to  be  stated  on  the  assumption 
that  the  jud^e  could  not  draw  the  inference  as  r.(i 
all.  Grove,  J. — Yes,  that  is  so ;  I  did  not.  Lord 
Coleridge,  C.J. — May  it  not  be  that  the  onus  is 
upon  those  as  to  whom  no  inference  is  drawn,  to 
show  that  they  were  not  influenced  corruptly,  the 
petitioner  having  shown  that  the  briber  was  cor- 
rupt.*] I  contend  that  the  facts  proved  render 
disproof  impossible  as  well  as  inadmissible. 
[Grove,  J. — The  question  of  onus  was  argued 
before  me  at  the  trial.  Ultimately  the  question 
left  was  this :  Was  there  a  case  on  which  I  was 
bound  to  find  that  the  voters  were  corruptly  in- 
fluenced?] Assuming,  for  the  purpose  of  arguing 
the  second  point,  that  the  construction  of  the  sec- 
tion is  against  me,  I  will  consider  the  evidence 
that  was  adduced  of  the  persons  being  bribed  in 
the  sense  required.  The  facts  speak  for  them- 
selves ;  the  coals  were  distributed  by  tho  election 
agent  with  the  compliments  of  the  candidate,  and 
the  recipients  were  canvassed  by  the  same  persons 
who  took  part  in  the  distribution.  [BttETT,  J. — 
What  will  you  say  in  respect  of  those  who  did  not 
know  that  Dyer  was  an  election  agent,  or  that  Mr. 
Parry  was  a  candidate,  and  who  recei  ved  the  coal 
in  very  small  quantities  as  a  charity  ?  J  I  say  that 
even  that  would  be  some  evidence  a/(ainst  them, 
because  of  the  card.  But,  generall/,  I  say  that 
the  facts  are  prima  facie  proof  of  knowleage  in 
the  voters,  and  are  such  as  call  on  them  for  an 
explanation.  They  were  not,  howjver,  called  to 
explain,  and  did  not  explain ;  there t  ore,  it  is  abso- 
lute proof. 

O'Malhy,  Q.C,  as  to  the  right  to  »X3  heard. — The 
court  is  sitting  under  the  Act  ol  1868,  and  by 
virtue  of  sect.  11,  sub-sect.  13,  its  powers  and 
duties  exist.  It  is  not  trying  an  issue  between 
the  parties,  but  it  has  to  decide  whether  any  or 
what  person  has  been  duly  elected.  The  respon- 
dent has  at  this  stage  no  further  interest ;  but  a 
scrutiny  proceeds  on  the  express  assumption  that 
the  voter  is  an  interested  party.  Although  it  is 
urged  that  the  voters,  by  not  being  called,  have 
admitted  the  charge  against  themselves,  yet, 
this  cannot  be  such  an  admission  as  to  prevent 
the  court  from  hearing  them  upon  their  rights 
under  the  statute.  [Brett,  J. — Has  a  voter  on  a 
scrutiny  before  an  election  committee  ever  been 
allowed  to  appear  by  counsel  ?]  There  is  no  case ; 
but  by  the  old  Acts,  now  repealed,  a  voter  might 
be  made  a  respondent;  and  this  and  such  like 
provisions  were  to  protect  the  voters  from  being 
thrown  over  by  members  or  candidates.  Then  iii 
the  18(58  Act  all  these  securities  are  given  to  the 
persons  impugning  the  decision  of  the  majority. 
There  is,  however,  no  provi^<ion  for  voters  coming 
in  after  the  trial  is  begun.  It  is  a  casus  omissus; 
buu  it  is  not  prohibited  by  the  Act.  [Brett,  J. — 
Are  you  a  party  to  the  petition,  or  do  you  claim 
to  be  heard  without  bein^  a  party  P]  I  take  both 
grounds.  (He  then  referred  to  the  Eoesliam  case 
(Falc.  &  Fitz.  529),  and  the  Yorkshire  case,  in  the 
first  volume  of  the  printed  judgments,  before 
Martin,  B.)  [Lord  Coleridge.  C.J.— We  are 
hearing  a  special  case.  The  voters  might  have 
been  heard  oelow,  but  not  having  then  inter- 
vened, can  they  now  appear  ?  However,  we  think 
that,  as  a  matter  of  convenience,  and  as  Mr. 
Giffard  does  not  object,  we  will  listen  to  Mr. 
0*Malley,  it  being  expressly  understood  that  we 
do  not  admit  his  claim  to  be  heard  as  of  right.] 
There  are  two  grounds  on  which.  tVi^  "^Vxxlv^xk^x 
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relies,  odo  on  the  positive  language  of  the  25th 
section;  and  the  second  on  the  determination 
whether  there  is  not  prima  facie  evidence,  which 
if  not  met  ought  to  lead  the  judge  to  the  conclu- 
s?on  that  these  men  were  guilty  ot  bribery.  [Lord 
Coleridge,  C.J. — You  had  better  address  yourself 
to  the  second.]  This  has  to  be  discussed  just  as 
if  these  persons  were  on  their  trial  for  bribery. 
Assuming  that  sect.  25  means  corruption  on  the 
part  of  the  voter,  then  I  say  that  the  evidence 
which  would  not  be  sufficient  to  leave  to  a  jury  as 
to  his  guilt,  could  not  entitle  the  judge  to  find  him 
guilty.  [Lord  Coleridge,  C.J. — In  a  criminal 
case  they  cannot  be  heard,  and  in  this  they  can — 
there  is  a  difference.]  Here  there  was  no  evidence 
how  any  of  the  persons  voted.  There  was  no 
evidence  that  they  even  knew  that  Mr.  Parry  was 
a  candidate.  Surely  an  act,  the  quality  of  which 
depends  on  the  motive  of  the  giver  and  the  motive 
of  the  receiver,  is  not  to  be  assumed  to  be  com- 
plete without  any  evidence  of  one  branch  of  it. 
This  is  like  throwing  upon  a  man  the  onus  of 
proving  his  innocence,  merely  because  it  is  said 
that  he  is  guilty.  I  draw  a  distinction  between 
cases  which  necessarily  imply  guilt  on  the  part  of 
the  receiver,  unless  explain^,  and  this  case. 
Here  there  may  be  innocence  on  the  part  of  the 
receiver  though  the  giver  may  be  guilty.  The 
simple  fact  of  giving  would  not  have  satisfied  the 
judge  of  guilt  in  the  giver,  and  yet  it  is  sought 
to  maintain  that  a  single  act  of  receiving  makes 
the  receiver  guilty.  The  statute  is  a  penal 
one,  because,  bv  sect.  11,  sub-sect.  14,  the  names 
of  the  persons  bribed  are  to  be  scheduled  by  the 
judge.  The  Act  must,  therefore,  be  construed 
strictlv,  and  nothing  is  to  be  assumed  against 
the  alleged  violators  of  it,  and  no  admission  of 
guilt  is  to  bo  implied. 

He  was  then  stopped  on  the  other  question 
as  to  the  construction  of  the  statute. 

June  23. — The  following  judgments  were  de- 
livered : — 

Lord  Coleridge,  C.J.— Wo  shall  not  call  on 
Mr.  O'Malloy  upon  the  first  point,  because  we  agree 
in  that  construction  of  the  section  for  which  he 
would  contend;  and  we  will  not  trouble  Mr. 
Giffard  for  a  reply,  because  we  are  with  him  upon 
the  question  of  tact — the  only  one  on  which  Mr. 
O'Malley  has  been  heard.  The  questions  are 
raised  for  the  consideration  of  the  court  in  this 
manner :  A  gentleman  of  the  name  of  Parry  in 
Dec.  1873  declared  himself  a  candidate  for  the 
borough  of  Boston  at  the  next  election.  At  the  end 
of  December  he  determined  to  give  away  coals  to 
the  poor ;  and  he  wrote  a  letter  to  an  alderman 
named  Wright,  which  it  is  not  material  for  me  to 
read  at  length,  telling  him  to  arrange  for  tbe  dis- 
tribution of  the  coals.  The  coals  were  distributed 
by  means  of  tickets  ordered  by  Mr.  Wright  and 
with  Dyer's  name  upon  them,  and  were  distri- 
buted by,  amongst  others,  persons  who  afterwards 
canvassed  the  electors  on  behalf  of  Mr.  Parry. 
The  mode  of  distribution  was,  that  persons  were 
asked  if  they  would  accept  coals  from  Mr.  Parrv, 
and,  if  so,  their  names  were  put  down  in  a  book. 
Then  all  such  persons  had  tickets  sent  to  them, 
which  between  the  14th  Jan.  and  the  dissolution 
of  Parliament  were  in  the  following  form : 
"Please  to  deliver  to  (name  of  the  donee)  ten 
stones  of  coal  for  Thomas  Parry,  Esq.,  Sleaford 
(delivered  free),  B.  B.  Dyer ;  "  and  on  the  back 
trere  the  words,  "  With  Mr.  Parry's  compllmentB." 


The  tickets  were  addressed  to  and  were  orders  on 
some  coal  merchant.  B  B.  Dver  is  the  same  mm 
who  was  Mr.  Parry's  political  agent,  bat  the 
latter  did  not  know  that  the  cax^  were  issued 
with  his  signature.  Many  of  the  people  Teoetring 
the  coals  were  not  objects  of  charity,  bat  were 
small  shopkeepers  and  persons  in  the  occapation 
of  premises  exceeding  lOZ.  in  annual  valoe.  Mr. 
Parry,  however,  knew  nothing  of  the  mode  of  dis- 
tribution ;  but  Dyer  intended  to  influence  the  votee^ 
and  several  persons  engaged  in  the  distribatioo 
afterwards  canvassed  on  Mr.  Parry's  behalf.  The 
question  under  these  circumstances  for  as  wu. 
Did  the  facts  bring  the  matter  within  the  words  of 
the  25th  section  of  the  Ballot  Act  ?  No  further 
evidence  was  given  at  all,  beyond  the  extent  of  the 
distribution ;  b77  persons  were  proved  to  have  re- 
ceived coal ;  and  we  have  thus  all  that  wis 
proved  before  my  brother  Grove.  He  found 
as  a  fact  that  so  far  as  Mr.  Pany  was  con- 
cerned, he  was,  by  the  hands  of  his  agents, 
guilty  of  bribery,  and  so  disqualified  from 
being  returned ;  and  the  questions  which  arise  for 
us  are,  whether  without  more  proof  all  these  per- 
sons can  be  held  to  have  been  onbed  upon  the  true 
construction  of  the  Ballot  Act  P  or,  apart  from  the 
Ballot  Act,  and  assuming  that  it' requires  not  only 
an  act  of  bribery  on  the  part  of  the  person  bribing, 
but  also  some  corrupt  act  on  the  part  of  the  person 
receiving  the  bribe,  whether  there  was  saflBdtiit 
evidence,  whether  enough  appears  to  justify  the 
judge  in  finding  that  there  was  here  a  oorrapt 
receiving  by  the  persons  proved  to  have  received 
the  coals.  I  will  take  the  second  question,  firsti 
as  there  is  not  an  absolute  unanimity,  though  I 
cannot  call  it  a  disagreement  in  the  court  as  to 
the  other  point.  The  facts  are,  that  877  persons 
received  coals,  that  Parliament  was  in  its  fifth  or 
sixth  year  of  existence,  was  at  any  rate  an  old 
Parliament,  and  a  dissolution  was  in  the  coarse  of 
things  to  be  looked  for,  not  immediately  perhaps, 
but  during  the  coming  session.  Mr.  I'ttrry  lad 
declared  himself  to  be,  and  had  been  accepted  as  a 
candidate  by  the  Liberal  party,  and  very  soon  after 
this  the  distribution  of  coal  takes  place.  It  wis 
done  by  his  political  agent.  Those  who  went 
round  to  ask  if  the  coal  tickets  would  be  received 
were  the  same  men  who  at  some  time  or  another 
about  that  period  canvassed  the  electors  for  Mr. 
Parry.  The  borough  had  2500  electors,  and  877  of 
them  received  coal.  Now  it  appears  to  me  thit 
this  is,  I  might  say  abundant  evidence,  bat  it  is 
enough  to  say  that  it  is  evidence  that  assamifltt 
a  corrupt  receiving  be  necessary  ta  be  ma£ 
out  as  well  as  a  corrupt  giving,  there  wM 
hero  a  corrupt  receiving.  Then,  if  these  ftcts 
were  evidence,  it  was  agreed  that  the  cout 
should  judge  of  them ;  and  it  was  at  the  time 
pointed  out  to  the  counsel  for  the  TOters*  that 
although  the  evidence  mi^ht  not  be  oonclasivet  jet 
the  court  might  say  that  it  was  evidence  calling  on 
the  voters  for  a  reply ;  and  if  it  were  so,  then  tbtf 
by  not  calling  the  voters  it  would  be  taken  as  ■ 
fact  that  they  were  not  called  to  rebut  the  evidenoe^ 
and  so  the  decision  might  be  a^nst  them.  It 
was,  therefore,  fully  understood  m  what  way  ths 
matter  was  left  for  the  court.  And  so,  without 
saying  that  it  was  conclusive,  I  say  that  there  ivis 
evidence  calling  on  the  persons  interested  in  the 
maintenance  of  their  votes  to  come  forward  and 
defend  them ;  and  that  as  there  was  in  fsct  no 
ap^^euance  of  any  such  voters,  my  brother  Grot* 
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LStified  in  going  throngh  the  list,  and  in  strik- 
f  of  the  names  of  those  who  had  received  coal 
ident  nnmber  to  reduce  the  majority  of  Mr. 
.  But  then  another  matter  was  raised  in- 
ig  a  question  of  the  true  construction  of  the 
i  Act ;  and  it  was  said  that  it  would  render  the 
leration  of  the  character  of  the  recipients  of 
the  judge  has  found  to  be  a  gift  in  the  nature 
ribe  immaterial.  But  I  am  of  opinion  that 
tie  construction  of  the  Act  does  not  produce 
ssalt.  It  must  be  remembered  that  at  the 
>f  the  passing  of  the  Act  we  are  dealing  with 
e  of  law  which  makes  the  act  of  bribery  by  the 
*  one  thing  and  the  corrupt  receiviug  by  the 
rt  bribed  another,  which  constitutes  two  dif- 
i  offences.  The  words  are, "  Where  a  candidate 
>  trial  of  an  election  petition  claiming  the  seat 
y  person,  is  proved  to  have  been  guilty  by 
If  or  by  any  person  on  his  behalf  of  bribery, 
Dg,  or  undue  influence,  in  respect  of  any  per- 
ho  voted  at  such  election  ....  there 
>n  a  scrutiny  be  struck  off  from  the  number 
es  appearing  to  have  been  given  to  such  can- 
)  one  vote  for  every  person  who  voted  at  such 
>n  and  is  proved  to  have  been  so  bribed, 
d,  or  unduly  influenced."  Now,  my  opinion 
•t  the  expression  '*  so  bribed  "  in  the  latter 
f  the  section  means  bribed  by  the  candidate 
some  person  on  his  behalf,  and  that  there- 
)efore  you  can  strike  off  a  vote  from  the  can- 
tos poll,  you  must  show  that  there  has  been 
apt  receiving  on  the  part  of  the  voter.  It  is 
Itnat  is,  it  has  been  suggested  in  argument) 
iiis  construction  will  very  materially  diminish 
t)tection  of  this  section  of  the  Ballot  Act, 
lat  the  voter  will,  contrary  to  the  spirit  of 
ct,  be  exposed  to  inquiry  as  to  his  exercise  of 
anchise.  But  I  think  not.  All  we  hold 
ary  to  be  proved  is,  an  act  of  bribery  on  the 
)f  the  person  offering  or  giving  the  bribe, 
hen  that  there  should  be  some  evidence  of 
)t  receiving  by  the  voter.  That  being  done, 
irithout  opening  the  register  oi  inquiring 
ir  as  to  which  way  the  vote  was  given,  ascer- 
he  £bu^  of  voting,  and  immediately  a  vote 
)ff  from  the  poll  of  the  person  proved  to 
been  guilty  of  bribery.  The  effect  of  the 
1  is  still  very  ample.  Secrecy  is  preserved, 
it  the  gnilty  candidate  loses  a  vote.  It  may, 
irse,  be  that  the  bribed  voter  did  not  vote 
it  candidate,  so  the  latter  may  lose  the  actual 
f  the  man  he  bribed  and  also  have  another 
truck  off  in  consequence  of  the  corrupt  re- 
u  of  the  bribe  by  the  voter.  We  give  by  this 
rotation  a  construction  to  the  section,  which 
listent  with  what  was  tl^  law  at  the  time  of 
issing  of  the  Act,  when  there  were  two 
is  included  in  the  term  bribery. 
tt,  J. — What  we  must  consider  as  to  both 
ints  now  before  us  is,  what  is  the  true  inter- 
ion  of  sect.  25  of  the  Ballot  Act.  It  seems 
^t  section  has  altered  both  what  it  is 
ary  to  prove,  and  also  the  mode  of 
g  it.  Let  us  see  what  was  the  state 
I  law  before  the  passing  of  17  Sd  18  Vict. 
f  and  what  after  that  Act,  in  reference 
I  case  to  which  this  section  applies,  viz., 
the  seat  is  claimed  by  the  candidate  who 
a  minority  on  the  poll.  The  first  question 
I  the  member  returned  to  be  unseated  P  and 
f  80,  it  was  always  necessary  to  go  into  a 
ly  before  the  minority  candidate  could  be 


seated.    Upon  the  scrutiny,  before  17  &  18  Vict. 
0.  102,  in  order  to  strike  off  bribed  votes,  you  had 
to  prove  an  agreement  between  the  person  bribing 
ana  the  person  bribed,  and  then  find  out  which 
way  the  latter  had  voted.    After  the  passing  of 
17  <fe  18  Vict.  c.  102,  it  was  no  longer  necessary 
to  prove  any  agreement.     By  that  statute  it  is 
made  an  act  of  bribery  if  a  candidate  or  his  agent 
either  offered  or  gave  anything  to  a  voter   to 
influence  his  vote ;  but  proof  of  that  did  not  prove 
that  the  voter  was  bribed,  and  was,  I  should  think, 
necessarily  no  evidence  against  the  voter.    Then, 
if  there  was  also  a  claim  of  the  seat  vacated,  and  a 
scrutiny  took  place,  you  had  to  go  on  and  inquire  if 
the  voters  had  been  bribed,  and  when  satisfied  of 
that,  see  which  way  they  had  voted,  and  strike  off 
their  votes  accordingly.    There   were,  therefore, 
three  main  objects  of  inquiry  at  the  time  of  the 
passing  of  the  Ballot  Act,  in  reference  to  a  peti- 
tion alleging  bribery  in  the  candidate  returned, 
and  claiming  the  seat  for  another  below  him  on 
the  poll.    First,  was  the  candidate  returned  guilty 
of  bribery  in  the  active  sense  P  Secondly,  had  the 
voters    been  guilty  of  beins  bribed?    Thirdly, 
which  way  had    they  voted  r    Now,  under  the 
Ballot  Act,  the  main  object  of  the  Act  would  be 
defeated  if  you  had  to  inquire  which   way  the 
voters  had  voted,  for  the  secrecy  would  not  be 

E reserved.  Under  these  circumstances,  then,  such 
eing  the  existing  requirements,  and  such  the 
main  object  of  the  Act,  the  section  we  are  con- 
sidering was  passed,  and  its  meaning  is  therefore 
obvious.  It  becomes  perfectly  clear  when  we 
regard  the  state  of  facts  to  which  it  was  applied. 
First,  as  to  the  candidate  himself,  where  he  is 
proved  to  have  been  guilty  of  bribery,  he  would 
have  lost  his  seat  before  and  does  so  still ;  but  then 
the  section  goes  on  to  a  scrutiny,  and  says,  "  there 
shall  be  struck  off  from  the  number  of  votes 
appearing  to  have  been  given  to  such  candidate 
one  vote  for  every  person  who  voted  at  such  elec- 
tion and  is  proved  to  have  been  so  bribed."  I 
agree  with  my  Lord  that  the  words  "  so  bribed  " 
are  only  applicable  to  the  distinction  in  the  begin- 
ning of  the  section,  between  the  candidate  being 
himself  guilty  of  bribery  or  some  person  on  hia 
behalf,  and  do  not  limit  the  inquiry  to  the  act  of 
the  briber.  Indeed,  unless  you  strike  out  the 
latter  part  of  the  section  altogether,  you  cannot 
stop  without  inquiring  whether  or  not  the  voter 
has  been  bribed,  that  is,  has  accepted  a  bribe  cor- 
ruptly. In  truth,  the  section  leaves  the  pro- 
ceeding on  a  scrutiny  just  as  it  was  before,  with 
the  sole  exception  that  you  cannot  inquire  how  the 
voter  has  voted.  What,  then,  is  the  result  ?  It 
would  be  that  you  would  not  know  from  whom  to 
strike  off  the  vote  were  it  not  for  the  increased 
stringency  of  this  section ;  but  the  section,  in  dis- 
pensing with  the  inquiry  for  whom  the  vote  was 
recorded,  enacts  that  for  every  person  proved  to 
have  been  bribed  and  to  have  voted  you  may 
strike  off  a  vote  from  the  poll  of  the  bribing  can- 
didate ;  not  that  particular  bribed  vote,  because 
you  don't  know  who  has  got  it,  but  one  from  the 
briber's  poll.  Thus  the  Act  is  more  stringent 
upon  the  bribing  candidate  than  the  old  one 
was;  for,  as  has  been  pointed  out,  he  may  lose 
fifty  votes  where  he  would  only  have  lost  twenty- 
five,  and  the  gain  to  the  other  side  is  propor- 
tionately greater.  That  is,  in  my  opinion,  the 
result  of  the  section  as  to  what  has  to  oe  proved; 
but  it  is  also  conoeniedm\\i.O[i^TSiQ^^  ^^  v^^Nf\x^% 
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it.    I  agree  with  Mr.  0*Malley  that  formerly  the 
strongest  evidence  of  corruption  on  the  part  of 
the  voter  was  that,  after  receiving  a  gratuity  or 
promise,  he  bad  voted  contrary   to   his    known 
political  opinions  or  a  promise  he  had  made.   Now 
It  is  obvious  that,  under  the  Ballot  Act,  in  order 
to  preserve  the  secrecy  of  voting,  you  strike  off 
the  possibility  of  adducing  this  formidable  piece 
of  evidence  which  previously  in  many  cases  was 
available  to  the  petitioners.     But,  with  the  excep- 
tion of  that,  the  Act  leaves  matters  as  they  were. 
It  is  still  the  duty  of  the  judge  to  go  into  the 
question  of  every  vote,  and  to  be  satisfied  that 
each  was  a  bribed  vote,  and  strike  it  off  accord- 
ingly.   In  the  present  case  on  this  point  I  have 
not  the  same  clear  opinion  as  the  other  judges  have. 
I  will  not  go  so  far  a«  to  differ  from  tbem  in  their 
finding  as  to  there  being  evidence,  but  I  will  say 
that  I  think  the  evidence  to  be  of  the  slightest 
kind.    I  have  a  difficulty  in  coming  to  the  conclu- 
sion that  these  voters  were  all  corrupt  recipients 
of  the  gift  of  coal ;  and  from  the  way  in  which  the 
case  was  reserved  for  the  court,  it  is  difficult  to 
know  what  evidence  was  in  fact  given  that  they 
were  so.     On  tho  assumption  that  it  was  neces- 
sary to  prove  that  the  voters  had  been  bribed,  we 
have  to  consider  whether  there  was  evidence  of  it, 
that  is  to  say,  evidence  which  ought  to  be  sub- 
mitted to  a  jury.    I  think  that  the  question  of 
there  being  evidence  for  a  jury  is  to  treated  in  the 
same  way  in  civil  as  in  criminal  cases ;  for  although 
in  the  former  the  defendant  can  be  called,  yet  you 
have  no  right  to  make  the  fact  of  his  not  being  a 
witness  evidence  against  him.    He  is  not  bound 
to  appear,  and  the  proper  way    is    to  consider 
whether,  apart  from  any  inference  from  his  non- 
appearance, there  is  evidence  against  him.    There 
is,  as  I  understand,  one   exception  only  to  this 
rule,  and  that  is  where  mattei-s  are  exclusively  in 
his  own  knowledge  and  such  as  he  can  easily  ex- 
plain.   You  are  then  entitled  to  take  into  account 
whether  the  defendant  chooses  to  come  forward 
and  explain  or  not.     "Was  there,  then,  evidence 
within  this  rule  here?     I  confess  that  to  me  it 
seems  as  if  there  was  evidence  of  different  kinds 
against  different  voters.     What  were  the  facts  P 
Before  any  notice  of  the  dissolution  of  Parlia- 
ment,   Mr.  Parry  announced  himself  as  a  can- 
didate,   and    was  accepted  as  such  by    the   so- 
called  Liberal   party  in    the  borough.     We  do 
not  know  what  that  amounted  to;    we  do  not 
know  whether  he  was  openly  proclaimed  or  not, 
or  whether  any  address  was  issued.    That  being 
so,  the  difference  between  those  of  the  electors 
who  knew  of  liis  candidature  and  those  who  did 
not  is  great.    The  next  evidence  is  that  at  the 
time  of  year  at  which  he  had  been  in  the  habit  of 
making  gifts  to  the  poor  of  the  borough,  he  offered 
to  give  away  a  quantity  of  coal.    Then  the  mode 
in  which  it  was  done  was  this,  some  persons, 
agents  of  Mr.  Parry,  went  round  and  asKed  the 
voters  if  they  would  receive  a   present  of  coal. 
Some  of  these,  it  is  said,  were  shopkeepers,  and 
some  101.  householders,  and  so  not  fit  recipients 
of  charity ;  but  it  is  obvious  that  there  would  be 
a  great  difference  between  those  who  could  require 
and  those  who  could  not  require  charity.    Then 
we  come  to  the  card,  about  which  a  great  deal  has 
been  said.    Now  that  card  to  a  voter  knowing 
that  Mr.  Parry  was  a  candidate,  and  that  the 
person  signing  it  was  Mr.  Parry's  political  agent, 
would  DO  doubt  have  a  tolerably  plain  meaning ; 


but  to  those  who  did  not  know  either  of  thoie 
facts,  but  who  did  know  that  Mr.  Parry  was  in  the 
habit  of  giving  charity  at  the  time  of  yeu*,  the 
card  would  have  no  possible  signification  at  alL 
The  coals  are  given  and  received  with  the  card; 
and  that  is  the  whole  of  the  evidence  that  could 
be  adduced  against  any  one  of  the  voters.  I  do 
not  very  much  press  the  idea,  bat  sorely  it  ii 
going  rather  a  long  way  to  affirm  that  those  who 
might  fairly  be  recipients  of  charitable  gjHiSt  and 
who  did  not  know  that  D  ver  was  a  political  advent  or 
that  the  other  persons  who  appeared  in  the  trans- 
action were  political  agents  or  canvassers  for  Air. 
Parry,  were  necessarily  corrupt.  I  refrain  from 
saying  that  there  was  no  evidence  against  them, 
but  I  repeat  that  I  think  it  was  of  the  slightest 
possible  character.  If  a  political  contest  had  not 
immediately  followed,  it  would  be  impossible  to 
say  that  all  those  persons  were  tainted  by  the 
receipt  of  bribes.  It  seems  to  me  to  be  eked  out 
by  bringing  in  against  the  voters  what  wis 
known  against  the  giver  of  the  bribes,  hnt  which 
is  no  evidence  in  any  way  against  the  voters.  It 
is  very  difficult,  without  having  been  there,  and 
without  knowing  how  much  was  intended  to  be 
admitted  at  the  trial  by  the  course  adopted,  to  ny 
exactly  how  the  matter  stands ;  but  I  think  it  to 
be  a  most  difficult  question  for  the  oonrt  as  it  is 
placed  to  say  whether  there  was  then  sufficient 
evidence  of  the  corruption  of  the  voters.  I  do 
not  take  it  upon  myself  to  say  that  there  was  no 
evidence ;  but  I  leave  it  to  the  learned  judge  who 
tried  the  petition  to  say  whether  he  is  satisfied 
that  a  sufficient  number  of  the  voters  were  bribed 
in  the  sense  in  which  we  hold  that  the  oon8t^l^ 
tion  of  the  Act  of  Parliament  reauires,  to  redooe 
the  majority  of  the  unseated  canaidate  below  the 
numbers  of  the  candidate  claiming  the  seat.  I 
think  that  he  has  still  cast  upon  him  the  dnty  of 
saying  this. 

Gkove,  J. — I  should,  perhaps,  preface  my  judg- 
ment in  this  case  by  stating  how  the  matter  arose 
at  the  trial  which  is  now  before  the  court.  At  the 
conclusion  of  the  case,  when  Mr.  Parry  was  declared 
to  be  not  duly  elected,  a  scrutiny  was  be^n  to 
determine  whether  Mr.  Malcolm  was  to  obtam  the 
vacant  seat.  Upon  this  Mr.  Giffard  called  my 
attention  to  sect.  25  of  the  Ballot  Act,  and  claimed 
on  the  construction  of  that  section  alone  to  strike 
off  a  vote  from  Mr.  Parry's  poll  for  every  person 
who  had  received  coal.  There  was  at  that  time  no 
one  to  oppose  Mr.  Giffard,  but  I  suggested  that 
the  section  was  not  so  clear  as  he  assumed  it  to 
be,  and  that  the  words  might  neoessitato  proof  d 
corruption  in  the  receiver  as  well  as  the  giver. 
The  next  morning  Mr.  Chandos  Leigh  said  he  ap- 
peared for  a  number  of  the  voters  to  argae  on 
their  behalf,  and  expressed  his  readiness  to  call 
them  to  say  that  they  did  not  receive  the  gtfta  of 
coal  with  a  corrupt  feeling.  Thereupon  a  con- 
siderable discussion  arose,  because  there  was  mani- 
festly a  great  practical  inconvenience  in  tkeeoone 
that  was  proposed.  There  was  a  great  number  of 
voters  to  be  examined  and  cross-ezamined,  mIo 
whether  they  had  a  corrupt  mind  or  not,  and 
whatever  they  might  have  said  it  still  miffht  have 
been  that  I  should  not  have  believed  the 


It  was  therefore  a  question  whether,  as  the 
stood,  the  onus  was  on  Mr.  Leigh  to  rebat  the 
existing  presumption,  and  so  the  conrt  'was  to  be 
asked  to  decide  whether  the  evidencealready given 
I  was  prima  facie  evidence  of  corruption,  Mr.  Ldgh 
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illing  his  witnesses  or  exposing  them  to 
szamination.  It  was  thus  in  the  nature  of  a 
x>mise,  each  side  taking  some  risk,  and  upon 
Mis  the  case  was  drawn  up.  The  questions, 
6re,  to  be  raised  were,  first,  was  the  statute 
isiTe  ?  secondly,  if  not,  has  a  case  been  made 
hich  requires  an  answer  ?  Now,  I  entirely 
with  my  Lord  that  a  case  has  been  made  out 
.  demands  an  answer,  but  I  am  not  quite 
ed  as  to  the  proper  construction  of  the  25th 
Q.  I  am  not  satisfied  with  the  interpretation 
n  it  by  the  rest  of  the  court,  and  yet  my 
,g  is  not  the  other  way.  I  entertain  a 
,  and  my  judgment  is  in  suspense  about  it. 
difficulty  I  have  arises  in  this  way:  Mr. 
"d  based  an  argument  upon  the  definition  of 
rr  at  the  time  of  the  Corrupt  Practices  Act, 
rnich  was  acted  on  in  the  statute.  Now,  if 
7,  treating,  and  undue  influence  are  to  be 

in  omnibvui  as  referring  to  the  definition  in 
orrupt  Practices  Act,  I  should  agree  with  the 
f  the  court  and  say  that  the  section  requires 
ption  on  the  part  of  the  voter  to  be  proved ; 
here  are  other  arguments  which  might,  I 
,  be  urged  to  show  that  bribery  under  the 
^  Act  does  not  mean  the  same  as  in  the  Cor- 
EVactices  Act.    Bv  the  41st  rule  it  is  pro- 

that  "  care  shall  be  taken  that  the  mode  in 
I  any  particular  elector  has  voted  shall  not 
loovered  until  he  has  been  proved  to  have 
,  and  his  vote  has  been  declared  by  a  oompe- 
ourt  to  be  invalid."  Now,  if  that  has  any 
ing  at  all  it  must  be  that  the  vote  shall  not 
iclosed  until  it  is  proved  that  the  voter  had 
sht  to  vote,  and  then  the  object  of  inspecting 
allot  paper  would  be  to  enable  the  judge  to 
)  off  the  invalid  vote  from  the  party  receiving 
at  striking  it  off  haphazard,  but  from  the 
n  who  benefited  by  it  when  it  was  recorded, 
the  construction  of  the  rest  of  the  court 
I  produce  an  anomaly.    If  it  be  the  case  that 

a  man  who  has  been  bribed  votes  with  a 
pt  mind  his  vote  is  invalid,  why  was  it  ne* 
ry  to  have  the  section  which  enables  a  judge 
rike  off  the  vote  without  any  inquiry  as  to 
horn  he  voted.  The  41st  rule  and  the  25th 
•n  are  in  pari  materia,  and  according  to  the 
ruction  proposed  they  contain  different  pro- 
is  in  respect  of  the  same  thing.    Having 

difficulties  before  me,  I  therefore,  without 
ing  from  my  Lord  and  my  brother  Brett, 
lonce  no  opinion  on  the  construction  of  the 
^  On  the  second  point,  however,  I  enter- 
lo  doubt.  Assuming  that  Mr.  Giffard  proved 
ore  against  the  voters  than  the  receipt  of  the 
and  the  cards,  was  there  evidence  on  which 
ge  or  a  jury  might  have  acted  P    I  think  yes ; 

shrink  from  the  onus  put  upon  me  by  my 
er  Brett,  and  do  not  consider  that  I  have  to 
rhether  each  voter  of  the  877  was  corrupt  or 

In  the  way  in  which  the  case  was  left  I  have 
to  say  that  there  was  evidence  just  as  in 
B  reserved  at  a  trial  or  stated  by  agreement — 
ad^  docs  not  go  into  the  facts.  I  therefore 
•t  give  my  own  opinion  of  the  separate  cases, 
18  impossible  that  I  should  do  so  now ;  but  I 
*  opinion  that  there  was  evidence  requiring 
Bwer,  that  the  voters  in  question  came  within 

25  of  the  Ballot  Act  ;  no  answer  was 
y  and  the  court  should  ^ve  judgment 
vour  of  the  person  claimmg  the  seat. 
the  difficulties  in  deciding  this  could  not  have 
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arisen  if  Dyer  had  presented  a  sovereign  instead  of 
coal  to  the  voters.  Could  it  possibly  be  said,  if 
that  had  been  done,  that  an  agent  of  the  candidate 
having  given  a  pecuniary  donation  to  a  voter,  such 
was  not  prima  facie  evidence  of  corrupt  receiving 
by  the  voter  ?  That  would  surely  be  reasonable 
prima  fa^sie  evidence  of  his  having  been  bribed  in 
any  sense  in  which  the  word  may  be  taken.  There 
are  degrees  in  bribery  no  doubt,  and  it  is  not  com- 
mon to  go  openly  to  a  man  and  offer  a  5Z.  note, 
but  the  same  thing  is  effected  in  a  more  insidious 
way,  such  as  giving  12.  for  a  lodging  worth  3«.,  and 
the  quality  of  the  act  is  the  same.  Here  the  circum- 
stances were  rather  different ;  the  coal  was  given 
away  when  a  proximate  dissolution  was  expected, 
and  we  have  to  say  whether  donations  of  such  a 
nature  obviously  not  merely  charitable,  although 
given  to  non-voters  as  well  as  voters,  were  prima 
facie  evidence  of  corruption  on  the  part  of  the 
recipients.  It  was  said  oy  my  brother  Brett  that 
it  was  not  proved  that  all  knew  that  Mr.  Parry 
was  a  candioate  or  that  Dyer  was  his  agent ;  but 
we  cannot  reduce  human  affairs  to  a  certainty, 
and  it  would  be  impossible  to  try  any  case  if  it 
were  demanded.  There  can  be  no  doubt  that  a 
great  many  knew,  and  knew  also  that  the  persons 
who  canvassed  them  were  the  same  persons  who 
had  distributed  the  coal  to  them ;  at  any  rate  the 
onus  is  thrown  on  them  to  say  that  they  knew 
nothing.  Mr.  Chandos  Leigh  took,  in  my  opinion, 
a  reasonable  course  for  those  whom  he  repre- 
sented at  the  trial,  for  otherwise  he  would  have 
run  a  great  risk  in  contesting  each  individual  case, 
and  he  elected  not  unwisely  to  abide  by  the  deci- 
sion of  the  court  on  the  general  question.  Now 
that  I  have  heard  it  fully  argued,  I  think  there  was 
evidence  against  the  voters,  and  therefore  that 
Mr.  Malcolm  who  claims  the  seat  upon  the  scrutiny 
must  be  seated.  I  may  just  add  that  when  I  re- 
served the  points  I  did  not  see  the  full  bearings  of 
all  the  difficulties  on  the  subject,  and  thought  it 
would  have  been  a  very  short  matter. 

Judgment  for  the  petitioner. 

Attorneys  for  the  petitioner,  CoUyer-Bristow, 
Withers,  and  BusselL 

Attorneys  for  the  electors,  Pateraon,  Snow,  and 
Bumey. 

Attorneys  for  Mr.  Ingram,  Bogerson  and  Ford, 


SLECTZON  PETITIONS. 

Reported  by  F.  O.  Csuxp,  Esq.,  BAtrieter-at-Law. 


COUNTY  OF  DURHAM  (JTobthern  Division). 

Wednesday,  Aug,  12, 1874. 

(Before  Grove,  J.) 

Parliamentary  election — Withdrawing  petition — 
Functions  of  the  judge — Conditions  of  with- 
drawal. 

By  the  Parliamentary  Elections  Act  1868  (31  4;  32 
Vict,  c,  125)  an  election  petition  can  only  be  with- 
drawn with  leave  of  the  court  or  a  judge. 

But,  senibU,  where  the  petitioner  withdraws  during 
the  hearing  of  the  petition  it  would  be  practicallif 
impossible  for  the  judge  to  proceed  with  the 
inquiry. 

The  only  \joweT  which  the  judge  has  in  such  a  case 
is  to  recommend  the  court  not  to  aUow  the  return, 
of  the  deposit  except  upon  the  m^st  salisfactory 
explanation  of  the  grounds  of  the  withdrawal  of 
the  petition. 
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The  learned  judge  having  come  to  ilie  conclusion 

thai  no  case  had  been  made  out  to  justify  tlie  un^ 

seating  of   the  respondent  the  withdrawal  was 

allow^,  costs  following  the  event, 
Tuis  was  a  petitLon  against  the  retnm  of   Sir 
(Toorge  Elliott,  and  contained  the  usual  allegations 
of  corrupt  practices. 

Counsel  for  the  plaintiffs  were  Charles  Bussellf 
Q.  C,  Edwards,  Q.  C,  and  Anstie. 

Counsel  for  the  respondent  were  Hawkins,  Q.  C ., 
H.  Offfard,  Q.  C,  and  A,  L.  Smith, 

After  some  evidence  had  been  given  in  support 
of  the  petition  counsel  intimated  the  intention  of 
the  petitioners  to  withdraw. 

Grove  J. — The  withdrawing  of  an  election 
petition  must  be  by  leave  of  the  judge,  and  if 
the  judge  saw  that  the  withdrawal  was  the 
result  of  any  compromise,  of  any  giving  and  taking 
BO  as  to  prevent  evidence  bein?  brou&;ht  forward, 
which  ought  to  be  brought  forward,  not  in  the 
interest  of  either  of  the  parties,  but  in  the  interest 
of  the  constituency,  and  of  purity  of  election,  the 
judge  ought  not  to  allow  a  petition  to  be  with- 
drawn ;  he  ought  as  far  as  he  would  have  power  to 
do  so,  to  insist  upon  the  petition  being  proceeded 
with.  But  although  the  Act  of  Parliament  in  my 
mind  rather  expects  that,  on  the  part  of  a  judge 
no  doubt  it  is  an  extremely  difficult  task,  because 
if  parties  do  not  call  witnesses  forward  a  judge 
himself  cannot  become  as  it  were  counsel  for  the 
petitioners  and  judge  at  the  same  time.  He 
cannot  examine  a  witness  and  force  him,  if  he  is 
reluctant,  or  antagonistic,  to  answer  questions, 
and  if  I  may  say  so  exercise  his  ingenuity  to 
elicit  the  truth  from  a  possibly  adverse  witness, 
while  at  the  same  time  he  has  to  keep  the  scales 
of  Justice  even  and  to  hear  what  may  be  said  on 
both  sides ;  nor  can  he  on  the  other  hand  know 
what  answers  might  be  given  if  he  had  those 
instructions  which  counsel  have,  and  could  find 
out  what  the  real  facts  were  as  presented  by  the 
opposite  side.  Therefore,  when,  as  appears  to  be 
supposed  by  some,  the  duty  is  thrown  upon  the 
juage  to  occupy  that  somewhat  equivocal  position 
of  being  counsel  and  judge,  it  is  simply  at  all 
events  according  to  the  practice  of  the  law  of 
England,  an  impossibility.  All  that  the  judge 
can  do  is  to  see  the  truth  is  as  far  as  he  can  possibly 
do  it  fairly  elicited ;  and  to  my  mind  it  can  never 
be  so  well  elicited  as  when  tneie  are  persons  on 
either  side  representing  opposite  interests,  the 
judge  only  exercising  his  power  in  furtherance  of 
the  truth,  when  he  sees  that  there  is  an  endeavour 
to  keep  it  back.  I  mention  that  because  the  task 
is  an  unusual  one,  w^ich  the  Act  imposes  upon 
the  judge  of  his  exercising  a  discretion  as  to  the 
withdrawal  of  a  petition.  I  mention  those  cir- 
cumstances for  tnis  reason  that  I  think  there 
possibly  might  be  cases  in  which  a  judge  would 
not  allow  a  petition  to  be  withdrawn,  but  would,  as 
far  as  he  could,  use  his  power  to  prevent  it.  He 
might  for  instance  exercise  the  power  which  is 
given  to  him  of  recommending  the  court  not  to 
allow  the  deposit  to  be  withdrawn  without  con- 
siderable explanation.  The  task  no  doubt  would 
i>e  an  extremely  difficult  one.  The  mode  in  which 
a  judge  is  to  compel  parties  to  go  on  with  a 
petition  which  they  have  determined  to  withdraw 
remains  to  be  proved.  I  am  not  aware  of  how  it 
can  be  made  compulsory,  but  at  all  events  he  has 
the  power  over  the  deposit  in  court,  which  may  in 
some  degree  be  indirectly  used  as  a  compulsion. 


I  mention  that,  not  as  applying  to  the  present 
case,  because  I  am  thoroughly  and  enlirrij  con- 
vinced, not  only  from  the  character  of  the  kamed 
counsel  who  now  withdraws  the  petition*  bat  from 
the  course  that  the  case  has  taken^  that  this  is  a 

Eetition  in  which  he  would  have  had  no  reapombk 
ope  of  success.  I  have  watched  the  evidence  to 
the  best  of  my  ability,  and  I  will  not  saj  that  some 
suspicion  has  not  been  excited  in  my  mind  si 
regards  the  acts  of  some  of  those  who  might  be 
proved  to  be  agents,  in  the  election  law  sense  of 
the  word,  but  it  seems  to  mo  that  there  Las  been 
something  like  an  intimation  of  some  small  reward 
to  some  of  the  witnesses.  I  presume  as  is  juntl 
in  nearly  all  these  cases  the  strongest  portico  of 
the  case  is  put  forward  in  the  first  instance,  so  si 
to  impress  the  tribunal,  the  judge  or  jnry»  with 
the  strength  of  the  case,  but  this  case  is  sadi  fchst 
it  would  oe  idle  to  say  that  it  has  had  the  effect 
upon  my  mind  of  satisfying  me  that  there  Itti 
been  upon  the  part  of  the  a^nts  of  Sir  Geoiige 
Elliot  corrupt  practices.  No  imputation  at  all  hsi 
been  made  upon  Sir  George  Elliot  in  this  case,  there- 
fore I  need  not  say  a  word  more  upon  that  subject. 
With  regard  to  the  acts  of  the  agents,  there  has 
been  some  degree  of  suspicion,  and  I  am  not  pre- 
pared to  say  that  a  good  deal  of  doubt  might  not 
have  been  raised  in  my  mind,  not  as  to  the  finding 
that  I  should  come  to,  but  as  to  whether  the  esse 
was  open  to  an  explanation  or  not,  that  is  to  say 
whether  at  the  close  of  the  case  I  shonld  have 
required  Mr.  Hawkins  to  go  into  any  answer  to  it. 
At  present  certainly  upon  the  case  as  it  stuids,  if 
I  were  asked  to  give  judgment,  I  shonld  say  thst 
no  case  had  been  proved  to  my  satisfisotioa  to 
unseat  the  member.  The  matters  were  some  of 
them  extremely  trifling.  There  was  the  allied 
gift  of  a  shilling  to  a  man  who  happened  to  be  s 
voter,  which  he,  the  man,  says,  whether  truly  or 
untruly  I  do  not  stop  to  consider,  was  given  for 
old  acquaintance  sake.  To  say  that  a  member 
should  be  unseated  because  somebody  who  wai 
alleged  to  have  been  an  agent,  by  what  I  might 
almost  call  a  legal  fiction,  because  he  had  been  seen 
coming  in  after  a  candidate  on  one  occasion,  when 
he  was  canvassing  a  voter,  or  because  he  bad  on 
one  occasion  given  a  voter  a  shilling  or  a  glass  of 
beer,  or  something  of  that  sort,  would  oertainly 
be  a  very  strong  proceeding.  It  appears  that 
upon  two  other  occasions  a  man  was  paid,  not 
in  pursuance  of  any  corrupt  promise,  or  under- 
standing or  undertaking,  but  going  with  faia 
master  to  vote  on  this  occasion  for  Sir  George 
Elliot,  he  told  other  persons,  if  I  rememlwr 
rightly,  that  he  had  voted  upon  the  other  side, 
there  being  apparently  no  compulsion  exercised 
by  the  master,  who  did  not  deduct  (for  prac- 
tically it  amounts  to  that)  his  day *s  wages  fromnim. 
There  was  another  matter — the  man  who  was 
examined  to  day,  who  says  that  he  chuiged  hii 
house ;  he  positively  swore  that  he  did  not  do  it 
with  any  reference  to  his  vote.  He  was  no  doabt 
pressed  and  canvassed  on  both  sides  and  palled 
about,  if  I  may  use  that  expression,  by  the  Bed 
and  Blue  parties,  and  he  got  at  last  into  a  cab^ 
belonging  to  the  Liberal  side.  Whidi  way  he 
voted  we  do  not  know,  but  he  appears  to  intimate 
that  having  quitted  his  place  he  may  have  voted 
on  the  Bed  side.  It  does  not  appear  to  me  that 
those  are  cases  which  are  supported  by  sach  an 
amount  of  satisfactory  evidence  as  a  judge  coold 
reasonably  act  upon ;  and  therefore  I  may  say  that 
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AS  the  case  at  present  stands,  if  I  were  asked  for 
my  decision  without  a  word  by  coansel  upon 
eiiber  side,  I  should  say  that  the  case  has  not  been 
made  out  to  my  satisfaction.  Therefore  npon 
all  the  points  which  have  been  brought  berore 
me,  I  see  no  sufficient  ground  for  unseating  Sir 
George  Elliot;  and  as  the  learned  counsel  for 
the  petitioners  now  says,  that  having  found  in 
fact  that  the  case  as  presented  to  him  was 
very  different  from  the  case  as  it  came  out  in 
evidence,  I  have  every  reason  to  entirely  rely  upon 
the  words  of  that  learned  counsel ;  and  it  seems  to 
me  that  he  has  taken  not  only  a  course  which  is 
permissible  upon  my  part,  but  a  proper  course,  in 
withdrawinfl:  this  petition.  Of  course  as  far  as  my 
decision  is  concerned  the  petition  must  be  with- 
drawn npon  the  usual  terms,  that  is  to  say,  the 
costs  following  the  event. 

Solicitors  for  the  plaintiffs,  Waterhouse  and 
Winterbotham. 

Solicitors  for  the  respondent,  Henry  Edward 
Brown, 


THE  COUNTY  OF  DURHAM. 

(Northern  Division)  No.  2. 

(Before  Bramwell,  B.; 

Monday,  June  1,  1874. 

Intimidalion — General  intimidation  and  intimidor 
Hon  at  common  law — Effect  upon  a  particular 
district — Effect  upon  the  result  of  the  election. 

To  constitute  intimidation  as  defined  by  the  Corrupt 
Practices  Prevention  Act,  individuals  must  be 
identified  as  the  objects  upon  which  it  was  prac' 
iised,  or  to  whom  it  was  addressed  by  the  candi' 
date  or  his  agent. 

To  constitute  intimidation  ai  common  law,  the 
intimidation  must  be  so  general  and  extensive  in 
its  operation,  that  it  cannot  be  said  that  the 
polling  was  a  fair  representation  of  the  opinion 
of  the  constituency  in  which  tlie  intimidation  took 
place. 

Where  intimidalion,  not  practised  upon  individuals, 
is  confined  to  particular  districts,  so  thai  it  can 
he  demonstrated  that  it  could  not  have  affected  the 
result  of  the  election,  the  rttum  ought  not  to  be 
avoided. 

Where,  however,  the  intimidalion  is  so  general  and 
extensive  that  the  result  may  have  been  affected, 
it  is  no  part  of  the  duty  of  the  judge  to  enter  into 
a  kind  of  scrutiny  to  see  whether  possibly  or  pro* 
hahly  even,  or,  as  a  matter  of  conclusio^n  upon  the 
evidence,  if  (hat  intimidaiion  had  not  existed,  the 
result  would  have  been  different. 

A  prima  facie  case  of  general  intimidation  being 
made  out,  the  onus  is  throum  upon  the  constituency 
incriminated  to  show  that  such  intimidation  could 
not  possibly  have  affected  the  election,  and  where 
this  is  not  shown  the  election  ought  to  be  declared 
void. 

Where  there  Ims  been  so  large  an  amount  ofintimi' 
dation  that  it  is  uncertain  that  the  result  woidd 
have  been  the  same  without  it,  or  that  it  repre- 
sents  the  real  opinions  of  Hie  constituency,  the 
election  must  be  hdd  void. 

It  was  proved  {hat  a  committee  room  was  wrecked,  a 
police  office  stormed,  and  prisoners  liberated,  houses 
assailedf  and  individual  voters  savagely  treated. 

HMt  that  under  such  conditions  the  election  could 
not  have  been  free,  and  must  be  avoided,  with 
costs  against  the  respondents. 


This  was  a  petition  against  the  return  of  Messrs. 
Palmer  and  Bell,  and  alleged  bribery,  treating, 
and  undue  influence. 

Hawkins,  Q.C.,  Ballantine,  Serjt.,  H.  Oiffard, 
Q,.C.,  A,  L.  Smith,  J.  E.  Gorst,  E.  L.  O'Malley,  and 
Milvain,  were  counsel  for  the  petitioners. 

Parry,  Serjt.,  Herschell,  Q.C.,  Chandos  Leigh, 
Hugh  Shield,  and  Lyulph  Stanley  represented  the 
respondents. 

In  the  course  of  the  case  the  learned  judge  inti- 
mated his  opinion  that  the  allegations  of  oribery 
and  treating  were  not  supported,  whatever  wa.^ 
done  not  having  been  done  corruptly.  The  allega- 
tion of  undue  influence  remained,  and  upon  that 
his  lordship  delivered  the  following  judgment : — 

Bramwell  B. — It  now  only  remains  for  me  to 
give  my  judgment,  which  is  a  judgment  the  effect 
of  which  is  known  already,  but  still  I  think  it  is 
right  that  I  should  give  my  reasons  for  it.  It  is 
the  practice  of  the  judges  in  England  to  do  so  ;  it 
has  been  the  practice  of  those  who  have  preceded 
me  in  the  trial  of  these  questions  to  do  so,  and  it 
is  a  most  wholesome  practice,  because  it  lays  open 
to  public  criticism  the  reasons  on  which  we  give 
our  decisions,  and  I  know  nothing  more  valuable. 
I  know  nothing  more  valuable  than  that  the 
reasons  for  conduct  in  which  the  public  is  interested 
should  be  made  known  to  the  public,  not  that  I 
have  any  very  great  hope  from  past  experience 
that  one  can  make  the  facts  so  plain  or  tne  legal 
reasons  governing  them  so  intelligible,  but  that 
there  will  be  a  considerable  amount  of  misplaced 
criticism  on  what  one  does,  not  merely  upon  this 
occasion  alone,  but  upon  all  other  occasions.  How- 
ever I  think  that  the  good  to  be  done  by  a  public 
statement  of  reasons  is  such  that  I  ought  to  deliver 
them.  Now  we  have  disposed  of  all  the  particular 
charges  which  were  brought  against  the  sitting 
members,  the  respondents  on  this  occasion,  with 
the  exception  of  one,  which  may  be  said  to  arise 
out  of  the  conduct  of  Foxton.  Now  I  may  state 
at  once,  that  I  do  not  believe  Foxton*s  evidence, 
as  he  has  given  it  to-day  in  that  box.  I  am 
satisfied  that  he  was  not  telling  us  the  truth,  and 
I  think  there  is  scarcely  any  one  who  was  in  court 
and  who  listened  to  him,  who  would  have  a  doubt 
about  it.  He  is  contradicted  by  several  witnesses ; 
he  is  contradicted  by  the  police  who  were  called 
before  me.  The  story  almost  tells  its  own  tale. 
He  knew — he  must  have  known — that  this  police 
station  was  being  wrecked  afler  somebody  had 
used  the  expression  attributed  to  him.  And  what 
explanation  does  he  give  why  he,  the  head  man  of 
the  mob,  the  ringleader  of  them,  did  not  go  and 
prevent  its  being  done  ?  Why  he  gave  no  expla- 
nation that  was  at  all  satisfactory  to  my  mind ; 
and  I  am  satisfied  that  the  police  were  telling  the 
truth, and  that  he  was  instrumental  in  this  mischief 
being  done,  no  matter  what  the  precise  words 
were,  and  whether  he  used  them,  or  suffered  them 
to  be  used.  I  believe  he  used  them,  and  it  is  per- 
fectly certain  to  me  that  he  could  have  prevented 
this  mischief  being  done.  I  believe  he  caused  it,  and 
I  am  satisfied  he  could  have  prevented  it  if  he  had 
chosen,  and  he  made  no  effort  to  prevent  it,  and 
gives  the  foolish  excuse  that  he  was  too  tired. 
When  pushed  farther  he  said  that  the  mob  of 
people,  though  of  course  he  could  see  over  tier 
neads,  prevented  him  seeing  the  wreck  going  on  at 
the  committee  rooms.  He  told  a  variety  of  other 
improbable  stories,  one  of  which  was  that  variouit 
people  got  a  friendly  huatlm^m  xXi^  ^^x^^^  Vcw\» 


228 


MAGISTRATES*  CASES. 


GOITNTT  07  DU&HAM  (NOBTHESN  DiTISION)   ElBCTIOH  PeTITIOH  (No.  2). 


that  no  one  was  hurt.  This  account  was  absurd, 
becanse  we  know  it  was  contrary  to  the  truth.  If 
the  question  therefore  depended  on  my  belief  of 
'E^oxton,  I  say  at  once  that  I  do  not  believe  him. 
But  I  cannot  see  that  that  is  intimidation  by  the 
agent  of  the  sitting  members  within  the  statute : — 
not  that  Fozton  is  not  an  agent ;  but  that  when 
the  statute  is  examined,  it  will  be  found  that  it 
must  be  intimidation  practised  upon  an  individual. 
I  do  not  mean  to  say  upon  some  one  person,  so 
that  it  would  not  do  if  practised  upon  two  or  a 
dozen,  but  there  must  be  an  identification  of  some 
one  or  more  specific  individuals  affected  by  the 
intimidation, — I  will  not  say  influenced  by  it,  but 
to  whom  the  intimidation  was  addressed,  before  it 
could  be  intimidation  within  the  statute;  other- 
wise it  comes  under  the  head  of  general  intimida- 
tion. I  am  satisfied,  therefore,  that  1  ought  not,  upon 
any  of  the  particular  grounds  that  have  been  brought 
before  me,  to  declare  that  the  sitting  members 
have  lost  their  seats  through  bribery,  treating,  or 
intimidation  by  themselves  or  their  agents.  It 
now  remains  for  me  to  consider  the  question  of 
general  intimidation,  and  certainly  as  it  turns  out 
in  one  sense  no  good  has  been  done  by  the  ad- 
journment from  Saturday,  because  I  must  now 
pronounce  my  judgment  upon  the  same  materials 
that  I  had  before  me  then ;  I  do  not  regret  the 
time  that  has  been  spent,  because  I  should  have 
been  bound,  there  being  a  primd  facie  case  made 
out,  to  act  upon  it,  unless  that  prima  facie  case  had 
been  answered.  Now  that  it  has  been,  I  must 
proceed  to  address  myself  to  the  remaining 
question.  My  judgment,  indeed,  is  known,  because 
the  case  is  a  confessed  one — confessed  not  only  by 
the  eminent  counsel  who  appear  for  the  respond- 
ents, but,  I  may  say,  confessed  by  the  respondents 
themselves.  But  still,  as  that  was  brought  about 
to  a  considerable  extent  by  my  interference  in  the 
matter — an  interference  which  I  really  made  for 
the  sake  of  the  respondents  themselves,  and  with 
a  view  to  save  them  further  trouble  and  expense, 
as  the  case  was  a  hopeless  one — I  think  it  right 
that  I  should  state  the  reasons  why  I  indicated 
that  opinion.  I  take  it  that  the  law  is  this.  First 
of  all,  there  is  the  statutory  intimidation,  if  one 
may  use  such  an  expression,  that  is  intimidation 
contemplated  by  the  statute,  which  avoids  the 
seat — that  is  where  a  candidate,  or  his  agent,  is 
guilty  of  it.  But  besides  that  there  is  another 
intimidation  that  has  been  called  a  common  law 
intimidation,  or  intimidation  at  common  law,  and 
it  applies  to  a  case  where  the  intimidation  is  of 
such  a  character,  so  general  and  extensive  in  its 
operation,  that  it  cannot  be  said  that  the  polling 
was  a  fair  representation  of  the  opinion  of  tne  con- 
stituency in  which  the  intimidation  took  place.  If 
the  intimidation  was  local  or  partial,  for  instance, 
if  in  this  case  it  had  been  limited  to  Hetton,  I  do 
not  think  for  mj  own  part,  indeed  I  am  satisfied 
and  have  no  doubt  about  it,  that  in  that  case  it 
would  have  been  wrong  to  have  set  aside  this  elec- 
tion, because  one  could  have  seen  to  demonstration 
that  the  result  could  net  possibly  have  been 
brought  about  by  that  intimidation,  and  the  result 
would  not  have  been  different  if  it  had  not  existed. 
I  do  not  mean  the  result  of  the  polling  in  that 
particular  district,  but  the  general  result  of  the 
majority  for  the  respondents.  But  where  it  is  of 
that  general  character  which  I  have  described,  so 
that  the  result  may  have  been  affected,  in  my 
judgment,  it  ia  no  part  of  the  duty  of  a  judge  to 


enter  into  a  kind  of  scrutiny  to  see  whether  pos- 
sibly or  probably  even,  or  as  a  matter  of  ooncliuioB 
upon  the  evidence,  if  that  intimidatioii  had  nol 
existed,  the  result  would  have  been  different. 
What  he  has  to  do  in  that  case  is  to  aay  that  tlit 
burden  of  proof  is  cast  upon  the  oonstitaepc^  whose 
conduct  is  incriminated,  and  unless  it  csn  be 
shewn  that  the  gross  amount  of  intimidation  coqU 
not  possibly  have  affected  the  result  of  the  electioii, 
it  ought  to  be  declared  void.  Now  in  questions  of 
this  sort  one  must  look,  not  only  to  the  amount  of 
intimidation,  but  to  the  absolute  majority  which 
has  been  obtained.  I  think  I  may  say  I  have  no 
doubt  about  this.  It  was  the  opinion  of  Mr.  Jnsooe 
Willes,  and  I  believe  not  inconsistent  with  the 
opinion  of  Mr.  Justice  Keogh,  in  that  celebrated 
and  most  useful  judgment  that  he  gave — that  yoa 
are  to  look  at  the  probable  effect  of  intimidatiOD, 
which  consists  of  two  things,  its  extent  and  ope- 
ration, and  the  majority  which  the  sitting  members 
have  got.  Now  I  think,  if  it  were  otherwise— if 
you  were  to  hold  that  partial  intimidation  wouM 
void  an  election,  although  you  were  certain  that  it 
had  not  affected  the  voting,  that  is  to  say,  thtt 
the  majority  would  have  existed  all  the  same,  the 
consequence  would  be  that  a  few  mischievoas 
persons  might  upset  every  election.  On  the  other 
hand,  if  one  were  inclined  to  go  into  a  kind  of 
scrutiny,  the  consequence  would  be  that  one  migfas 
make  a  very  great  many  mistakes,  and  I  am  of 
opinion  that  where  there  has  been  so  large  in 
amount  of  intimidation  that  it  is  uncertain  whether 
the  result  would  have  been  the  same  withoat  it,  it 
cannot  be  said  that  the  election  was  free,  or  tihit 
it  represented  the  real  opinions  of  the  constitueiicj, 
but  it  must  be  held  void  from  that  nnoertaintj. 
Now  was  there  such  intimidation,  or  such  in 
amount  of  intimidation  here?  I  have  no  donbt 
there  was.  Of  course,  I  do  not  take  the  evidence 
that  has  been  given  to  us  as  literally  true,  so  that 
it  could  not  be  in  an^  way  altered.  I  dare  say 
that  some  alteration  might  have  been  made  in  it, 
somn  part  contradicted,  and  possibly  some  pan 
extenuated ;  but  I  have  no  doubt  that  the  substance 
ot  it  was  true.  I  take  that  to  be  the  case  from  the 
admission  of  the  learned  counsel,  and  from  the 
satisfactory  manner  in  which  the  evidence  was 
given.  Here  we  find  it  prevailing,  not  in  one  place 
only  (it  is  not  local,  and  whether  any  more  eviaenoe 
could  have  been  given  I  am  sure  I  do  not  know), 
but  we  find  it  prevailing  at  Hetton,  Coxhoe, 
Seaham  Harbour,  Durham,  and  to  some  small 
extent  as  Lancaster.  How  is  it  possible  to  say 
under  these  circumstances  with  certainty,  that 
the  result  was  not  affected  by  this  intimidation  ? 
So  far  from  being  of  that  opinion  I  donbt  ex- 
tremely when  I  look  to  what  the  majorities  were, 
whether  the  result  would  not  have  been  different 
if  the  election  had  been  free  and  fairly  conducted. 
Now  the  intimidation  that  existed  at  these  places 
was  of  two  kinds,  one  more  venial  than  the  other: 
I  mean  the  threat  to  voters  that  they  would  lose 
custom  if  they  did  not  vote  in  conformity  with  the 
wishes  of  the  persons  who  waited  upon  them,  and 
who  uttered  the  threat  to  them.  As  Mr.  Justice 
Willes  said,  I  am  not  sure  that  it  ia  actoally 
uulawf ul — in  fact  I  am  of  opinion  it  is  not  actaallj 
unlawful.  I  suppose  it  is  open  to  a  man  tosaj 
'*  I  choose  to  deal  with  you,  not  in  aooordance 
with  the  merits  of  the  commodities  yoa  sell  to  me, 
or  upon  the  good  qualities  yon  possess  as  a  trades- 
man, but  according  to  your  pohtics  on  one  aids  or 
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the  other."    I  suppose  if  one  man  can  do  it  fifty 
men  may  do  it.  Bat  do  not  let  a  mistake  be  made, 
it  is  not  unlawful  in  the  sense  of  being  punishable 
like  Tiolence,  yet  it  has  undoubtedly  this  character 
of  illegality  about  it,  that  if,  as  in  this  case,  it  prevails 
to  a  large  extent,  it  frustrates  the  object  of  those 
who  are  guilty  of  it ;  and  though  it  may  not  be 
unlawful,  it  is  a  thing  to  my  mind  most  earnestly 
to  be  deprecated ;  and  if  I  wanted  an  authority  for 
it,  I  could  not  cite  you  a  better,  or  one  who  would 
have  more  authority  with  the  men  who  have  been 
guilty  of  it,  than  the  man  who  said  he  had  thought 
it  wrong  to  interfere  with  voters  ever  since  he 
knew  what  liberty  was.    It  is  one  of  the  saddest 
things  in  the  world,  it  is  a  feeling  which  if  indulged 
in  would  ^  to  the  root  of  society.  It  would  divide 
mankind  mto  two  hostile  camps,  one  entertaining 
one  set  of  political  opinions,  and  the  other  enter- 
taining another.    It  would  not  only  do  this,  but 
there  would  be  sub-divisions,  and  I  suppose  we 
should  have  not  two  hostile  camps  merely,  but 
fifty,  each  one  opposed  to  the  other.    It  is  the 
most  mischievous  thing  in  the  world,  and  seems 
to  me  most  un^nerous  and  most  uncharitable. 
I  cannot  help  citing  a  case  in  the  hearing  of  many 
of  these  men  publicly,  in  the  hope  that  my  citation 
will  do  some  good  to  those  who  are  interested  in 
this  matter.    It  is  about  six  weeks  ago  since  I  tried 
a  case  at  Windsor.    There  a  man,  a  person  of  pro- 
perty, in  consequence  of  the  election  in  the  begin- 
ning of  1869,  turned  about  twenty  of  his  tenants 
out  for  no  other  reason  than  because  they  had 
acted  according  to  their  consciences  and  voted  in 
opposition  to  him,  he  being  a  candidate.    I  am 
sorry  to  say  I  could  not  unseat  him  for  it,  for  this 
reason,  that  I  could  not  trace  that  the  intimidation 
was  in  operation  at  the  time  of  the  election  in  1874, 
because  it  did  not  appear  that  he  had  done  any- 
thing to  coerce  these  people  and  get  their  votes, 
or  that  he  had  repeated  the  threat  which  had 
been  uttered  to  them,  and  no  doubt  the  ballot 
afforded  them  protection.    But  why  I  cite  the  case 
is  not  so  much  for  the  purpose  of  making  this 
observation  upon  it,  but  for  asking  those  who  have 
been  guilty  of  this  kind  of  conduct  here  what  they 
would  think  of  his  conduct.    Do  they  approve  of 
it  ?    Would  they  think  it  right  in  the  case  of  a 
landlord  of  a  large  number  of  cottages  that  he 
should  turn  them  all  out,  and  leave  them  to  shift 
for  themselves,  although  they  were  respectable 
men  and  had  paid  their  rents,  for  no  other  reason 
than  that  they  did  not  hold  political  opinions  in 
conformity  with  him?    You  may  say  there  is  a 
difference  between  the  two  cases.    But  what  dif- 
ference is  there  between  the  case  of  a  landlord 
who  will  not  have  a  man  for  his  tenant,  and  the 
case  of  a  customer,  who  will  not  have  another  for 
his  grocer,  butcher,  or  publican,  because  he  differs 
from  him  in  the  opinions  which  he  may  entertain 
upon    political   subjects?    Absolutely    none.     Of 
course,  one  does  not  ask  the  people  for  that  which 
one  knows  cannot  be  got.     It  is  no  use  exhorting 
people  to  be  better  than  human  nature  is  capable 
of  being.    If  it  is  a  question  between  two  persons, 
1  do  not  at  all  see  why  he  should  not  deal  with  a 
red,  if  he  is  a  red,  there  being  no  reason  why  he 
should  not  deal  with  a  blue.  I  do  not  see  why  you 
should  deal  with  a  man  who  does  not  agree  with 
Ton.    You  must  choose  one,  and  I  do  not  see  any 
harm  in  that ;  but  where  friendly  relations  have 
subsisted  between  two  people,  and  the  customer  is 
satisfied  with  the  tradesman,  and  the  tradesman  is 


satisfied  with  the  customer,  and  they  have  been 
friends  with  each  other,  that  they  should  quarrel, 
and  fall  out,  and  part  company,  because  they  do 
not  hold  the  same  opinion,  is  highly  to  be  depre- 
cated, and  I  exhort  them  to  remember  what  was 
said  by  one  of  their  own  body,  that  it  is  wrong  for 
anybody  who  knows  what  liberty  is.    It  is  due  to 
them  that  I  should  say  one  thing,  which  is  that 
they  have  not  been  nearly  so  bad  as  they  threatened 
to  be,  for  I  think  that  with  one  exception — the 
case  of  Henry  Todd,  who  was  called,  none  of  the 
witnesses  say  that  the  threats  have  been  carried 
into  execution,  or  at  all  events  if  they  have  been, 
they  have  all  of  them  repented  and  come  back. 
However,   this  did  exist  to  a  very  considerable 
extent,  and  to  the  extent  to  which  it  did  exist,  it 
prevented  this  election  being  a  free  one.    Now  the 
other  intimidation  is  of  a  different  character.    As 
I  said  before,  I  do  not  doubt  that  the  statement 
made  to  us  was  in  substance  true.    It  is  impossible 
to  doubt  that  the  committee  room  was  wrecked 
at  Hetton,  that  the  police  office  was  stormed,  that 
the  prisoners  were  liberated,  that  the  vicar*s  house 
and  other  houses  were  assailed  in  the  way  described 
to  us ;  it  is  impossible  to  doubt  the  savage  violence 
at  Seaham  Harbour  and  the  treatment  of  men 
there — the  treatment  of  the  publican,  which  in- 
duced him  to  fire  out  of  the  window,  and  the 
flinging  of  the  conveyance  over  the  cliffs.    These 
things  cannot  possibly  be  doubted ;  nor  can  it  be 
doubted  that  oesides  this  violence  to  property 
Smith,  the  builder,  was  ill-treated.    No  contradic- 
tion of  this  has  been  given;   it  was  not  cross- 
examined  to  in  a  way  to  make  it  doubtful.    The 
witnesses  who  have  been  called  on  the  part  of  the 
members  to  a  certain  extent,  and  who  are  interested 
in  the  men  who  did  it,  avowed  that  they  knew  the 
statement  of  Smith  to  be  true,  that  he  was  knocked 
down  on  the  ground  by  the  crowd ;  and  not  content 
with  knocking  him  down,  they  kicked  him  across 
the  road  from  one  side  to  the  other,  and  then  they 
kicked  him  back  again.    It  really  is  quite  lament- 
able to  think  that  people  could  have  been  guilty 
of  such  conduct.     If  they  had  done  nothing,  but 
in  a  sort  of  friendly  way  hustled  him  out  of  the 
crowd,  but  not  hurt  him,  but  prevented  his  voting 
it  would  have  been  wrong ;  but  that  they  should 
kick,  beat,  and  ill-use  a  man  iu  the  way  they  did, 
really  fills  one  with  such  astonishment  that  the 
only  thing  doubtful  about  the  story  is  the  intrinsic 
impossibility  of  it.    I  cannot  understand  how  men 
could  have  done  it.    I  can  understand  how  men  iu 
their  passions,  who  have  not  thought  much  or 
reasoned  about  it,  should  try  to  prevent  a  man's 
voting.  I  can  understand  how  they  could  be  ready 
to  fight  him  single-handed,  but  that  a  crowd,  a 
mob  of  Englishmen,  should  knock  a  man  down, 
and  then  kick  him  iu  the  ruthless  way  they  did,  is 
really  one  of  "  The  most  wonderful  things  that 
can  be  supposed  to  exist."   I  cannot  understand  it, 
it  is  to  me  perfectly  astonishing.    One  would  have 
thought  that  they  would  have  bad  the  manlinesss 
to  have  done  it  in  some  fashion  single-handed — or 
if  they  had  chosen  to  make  their  resistance  effec- 
tual, that  they  would  have  done  it  without  the 
violence  and    cruelty  which    accompanied    their 
conduct  on  this  occasion.    If  they  had  had  the 
right,  I  sav,  to  prevent  these  people  voting,  it 
would  have  been  most  reprehensible  to  exercise  it 
in  the  way  they  did.     But  I  cannot  help  making 
this  remark  to  them  about  the  injustice  of  it,  an 
injustice  of  which  I  believe  they  are  aeuslblQ^     ^ 


280 


MAGISTRATES*  CASES. 


COUNIT  OP  D(  BEAM  (NORTHERN  DiYISION)  ELECTION  PETITION  (Na  2.) 


man  who  does  it  has  not  the  excuse  of  a  thief,  bat 
he  is  gailty  of  a  similar  act.    A  man's  right  to  the 
free  exercise  of  his  vote  is  as  much  his  rieht  as  is 
his  right  to  the  coat  which  he  has  on  his  back,  or 
the  purse  which  he  carries  in  his  pocket,  and  those 
who  stop  him  on  the  highway  and  take  that  right 
from  him,  rob  him  of  what  is  his  own,  just  as  much 
as  if  they  took  his  coat  or  his  purse.    In  the  case 
of  a  thief  who  does  it  he  possibly  may  have  the 
excuse  that  necessity  drove  him  to  it,  an  excuse 
that  cannot  exist  in>  the  case  of  people  who  rob 
others  of  their  rights  in  this  way.    Now  if  they 
would  reflect  upon  it,  if  they  would  but  look  to 
the  injustice  of  what  they  are  doing,  and  to  the 
unfairness  of  treating  men  in  a  way  which  they 
would  deeply  resent  if  so  treated  themselves,  I 
think  they  would  not  be  guilty  of  it  again ;  and  I 
think,  at  all  events,  that  if  they  were  guilty  of  it, 
they  would  not  be  guiltv  of  it  in  the  cruel  un- 
Enslish  and  unmanly  fashion,  in  which  they  were 
guilty  of  it  in  this  case.    Bnt   I    cannot  help 
thinking  that  this   conduct    is  not  the  natural 
conduct  of  the  men  of  this  country,  but  conduct 
into  which  they  were  hurried  by  some  excitement, 
some  mischievous   speeches,  and    the   excessive 
interest    of   the   moment,    and   that  they  have 
repented  of  it.    And  I  wUl  proceed  to  say  why. 
When  this  case  was  about  to  be  tried  I  was  called 
upon  to  say  that  it  should  not  be  tried  in  this 
county,  but  that  it  should  be  tried  elsewhere.    I 
was  told  that  such  was  the  terror,  such  was  the 
intimidation,  and  such  was  the  lawlessness  and 
violence  of  those  who  were  to  be  complained  of  in 
this  petition,  that  it  could  not  be  tried  fairly  here, 
that  the  witnesses  could  not  be  brought  up,  that 
uproars  and  disturbances  would  take  place ;  and 
it  was  obscurely  hinted  to  me  that  even  I  myself 
might  be  in  some  jeopardy  in  this  court.    I  could 
not  believe  it,  I  would  not  believe  it,  I  did  not 
believe  it,  and  I  refused  to  have  the  case  tried  any 
where  but  here.    I  was  certain  that  it  was  not  the 
persistent  disposition  of  the  people  of  this  county, 
which  had  been  exhibited,  but  merely  an  outbreak ; 
and  certainly  never  was  any  belief  more  thoroughly 
justified  than  it  has  been  here,  because  I  really  do 
think  it  due  to  them  to  say  that  I  never  remember 
any  cause  in  a  court  of  justice,  in  which  those 
who  were  present,  deeply  interested  in  the  issue 
as  they  must  be — observed  more  decorum  than 
has  been  observed  upon  this  occasion.    I  know 
whom  we  have  had   as  a  large  portion  of  our 
audience.    We  have  been  told  by  witnesses,  par- 
ticularly  by  Mr.  Farrington  that  the  gallery  has 
been  full  ot  delegates.   One  cannot  very  well  judge 
from  this  distance,  but  it  appears  to  me,  as  well  as 
I  can  jadge  (and  I  am  satisfied  it  is  true  from  the 
specimens  who  have  been  put  into  the  witness 
box)  that  they  are  respectable  and  intelligent  men, 
and  their  conduct  in  that  gallery  has  shown  it ; 
and  I  am  satisfied  that  they,  as  well  as  those  who 
have  had  an  opportunity  of  giving  expression  to 
their  opinion,  must  very  much  regret  what  has 
taken  place.    After  listening  here  to  the  details  of 
cruelty  that  they  have  heard,  the  tales  of  injustice 
to  people  in  depriving  them  of  that  right  which 
they  so  strenuously  desire  to  possess  and  to  exer- 
cise for  themselves,  the  mischief  done  to  property, 
and  what  is  more,  when  they  have  seen  the  unfor- 
tunate condition  of  the  witnesses  coming  into  that 
witness  box,  solemnly  sworn  to  tell  the  truth,  but 
who  have  not  dared  to  tell  it  for  fear  of  the  conse- 
quences, who  have  paltered  with  their  oaths,  and 


disregarded  the  dictates  of  their  own 
I  think  that  when  these  respectable  men,  who  have 
been  witnessing  this,  go  back  to  their  own  hooies 
to  where  they  are,  and  where  they  properly  m,  of 
such  importance  amongst  the  men,  they  will  do 
their  very  best  to  prevent  anything  of  the  sort. 
happening  again.  Now  I  will  conclnde  what  I' 
have  to  say  with  a  piece  of  advice.  I  am  not  going 
to  exhort  them  not  to  improve  their  conditioiL 
On  the  contrary,  it  would  be  very  foolish  for  me 
to  do  it.  I  am  not  going  to  say  that  their 
wages  are  too  high  or  their  hours  of  labour  too 
short.  If  they  can  improve  their  wages,  or  abortea 
their  hours  of  labour,  or  even  make  their  habita- 
tions more  comfortable  than  they  are,  if  they  can 
keep  their  children  out  of  the  pits  until  they  have 
been  well  educated,  I  exhort  tnem  to  do  so.  Bat 
I  exhort  them  to  do  so  by  fair  means,  becanse  my 
belief  is  that  although  people  should  not  exclnsively 
regard  themselves,  yet  the  happiness  of  the  worid 
is  best  consulted  by  each  man  striving  to  mend  bis 
own  condition,  and  if  he  succeeds  in  doing  so  the 
world  will  be  nmch  better  for  it.  Bnt  what  we 
must  do  is  each  to  strive  for  himself,  fairly  and 
equally,  not  selfishly,  and  not  disregarding  the 
rights  of  others.  Neither  do  I  find  any  fianlt  with 
trades  unions,  though  it  is  not  every  one  I  should 
like  it  to  be  supposed  I  approve  of.  I  think  some 
of  the  trades  unions  that  we  have  heard  of,  the 
Sheffield  Trades  Unions  and  the  Manchester  Brick- 
makers  were  positively  shocking.  I  think  that 
many  of  the  rules  of  trades  unions  are  veiy  mis- 
chievous, where  they  attempt  to  limit  the  number 
of  persons  who  shall  belong  to  a  trade,  but  I  cannot 
blame  the  men  for  joining  in  a  trades  union,  with 
a  view  to  give  themselves  influence,  which  they 
would  not  otherwise  possess,  and  with  a  view  of 
improving  their  condition  in  the  world.  I  should 
enaeavour,  I  think,  if  I  were  a  miner  of  this  county 
to  be  a  trades  unionist  myself,  unless  I  knew  of 
something  which  was  inconsistent  vrith  my  con- 
science, or  feeling  of  right  in  their  rules.  Therefore 
I  am  not  going  to  exhort  them  not  to  join  a 
trades  union,  nor  am  I  going  to  say  anything  in 
relation  to  their  claim  to  the  franchise  in  the  sense 
that  I  complain  of  it.  It  would  be  most  unbecoming 
in  me  to  mdicate  any  opinion  as  to  whether  they 
ought  to  have  it  or  not.  '  If  they  think  they  ought 
to  have  it  it  is  my  opinion  they  are  not  only  justi- 
fied in  struggling  for  it,  but  like  others  who  think 
a  right  is  withheld  from  them,  they  would  be 
wrong  if  they  did  rot  try  to  get  it.  However 
what  I  am  bound  to  say  is  this,  that  in  my 
judgment  they  will  neither  better  their  condition, 
nor  make  their  trades'  union  more  popular,  nor 
succeed  in  getting  the  franchise  given  to  them  by 
conduct  such  as  •that  which  has  been  the  subject 
of  complaint  in  this  case.  Therefore,  I  must 
warn  them,  in  a  friendly  way,  not  again  to  be 
guilty  of  the  mischievous  acts  of  which  they  have 
been  guilty  here  in  reference  to  this  election.  In 
m^  judgment  the  best  way  for  them  to  attain  their 
object  is  to  be  law-abiding,  right  respecting 
people,  to  do  that  which  is  right  according  to  the 
law,  and  while  they  assert  their  own  rights  to 
respect  the  rights  of  their  fellow  creatures.  Theiii 
I  think,  they  are  very  much  more  likely  to  attain 
their  ends  than  they  would  otherwise  be.  If  I 
might  venture  to  give  them  one  piece  of  advice^ 
it  would  be  the  same  that  was  given  by  Mr.  Palmer 
himself,  that,  when  the  tempting  time  of  an  elec- 
tion comes,  instead  of  crowding  to  the  poll,  aad 
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Babjecting  themselves  to  the  inflaence  and  excite- 
ment of  an  election,  they  had  better  go  to  their 
work  and  keep  away,  and  so  make  sure  that  no 
miflchieTons  results  will  take  place  through  their 
absenting  themselves  from  their  work.  1  have 
nothing  more  to  say.  I  have  said  perhaps  more 
than  was  necessary,  and  I  have  certainly  said 
more  than  was  necessary  for  the  purpose  of  ter- 
minating this  case ;  but  I  have  said  it  in  the  hope 
that  some  little  good  may  be  done  by  it,  that  they 
may  hear  what  I  trust  is  good  advice  from  one 
who  has  no  motive  but  to  give  them  the  best 
advice  be  can.  It  only  remains  for  me  formally  to 
Bay  that  this  election  is  avoided,  that  it  seems  to  me 
on  account  oC  the  general  intimidation,  it  was  not 
a  fidr  election,  and  that  the  ordinary  consequences 
must  follow.  It  mav  be  hard  upon  Messrs.  Bell 
and  Palmer ;  it  may  be  hard  upon  that  part  of  the 
constituency  which  has  not  misconducted  itself,  that 
it  should  have  the  worry  of  an  election  to  go  through 
again  with  possibly  a  different  result;  but  the 
oalj  way  to  get  rid  of  this  kind  of  offence  is  to 
visit  the  consequences  of  it  upon  those  for  whose 
benefit  it  was  committed.  The  intimidators  cannot 
be  punished,  and  it  follows  as  a  sort  of  consequence 
that  with  the  view  of  preventing  similar  practices 
the  election  must  be  declared  void,  and  the  costs 
of  th'uf  inquiry  must  be  borne  by  Messrs.  Palmer 
and  Bell. 

Solicitor  for  the  petitioners;    Henry  Edward 

Solicitors  for  respondents,  VTyait,  Hoshins,  and 
Hooker. 


COUBT  OF  APPEAL  IN  CHAVCXS&T. 

Beported  bj  £.  Stxwabt  Bocbk  and  H.  Psat,  EsqrB.. 

BarrUters-ac-Law. 


Friday,  Nov.  6, 1874. 

(Before  the  Lobd  Chancbllob  (Cairns)  and  the 

Lords  Justices) 

Ex  parte  Osborne;  Ec  Goldsmith. 

Benefit    huUding    society  —  Mortgage — Power    of 
sale — Future  instalmente. 

A  member  of  a  benefit  building  society  obtained  an 
advance  on  his  shares  on  exectUing  a  mortgage  in 
the  form  prescribed  by  the  rules,  hj  which  he 
covenanted  to  repay  the  advance,  with  interest,  by 
monthly  instalments,  extending  over  a  period  of 
seven  years.  The  mortgage  contained  a  power  of 
sale  in  the  event  of  default  by  the  mortgagor  in 
payment  of  the  subscriptions,  fines,  and  other  pay- 
ments  which  should  become  due  from  him  in  respect 
of  his  shares,  and  of  the  sum  advanced  to  him ; 
and  the  trustees  of  the  society  were  to  retain  out  of 
the  proceeds  of  sale  in  the  first  place,  aU  the  costs 
and  expenses  occasioned  by  the  non-payment  of  the 
subscriptions,  fines,  and  cither  moneys,  and  in  the 
next  plaee  aU  subscriptions,  fines,  and  other  sums 
of  money  and  payments,  which  should  be  then 
duet  or  which  wotdd  afterwards  become  due  in 
respect  of  the  shares  during  the  then  remainder 
of  the  period  of  seven  years,  it  being  agreed  by  the 
parties  to  the  deed,  that  in  case  any  such  sale 
should^  take  place,  all  the  moneys  which  would  at 
any  time  afterwards  become  due  from  the  inort- 
gagor  in  respect  of  the  shares  according  t-o  the  rules 
of  the  society t  should  be  considered  as  then  imme* 
diaiely  due  and  payable  ;  and  the  surplus  (if  any) 
was  to  be  paid  to  the  mortgagor.    The  mortgagor 


made  default,  and  the  mortgaged  premises  were 

sold  by  the  trustees  of  the  society : 
Held  {reversing  the  decision  of  one  oftlie  registrars) 

thai  the  society  were  not  entitled  to  retain  the  full 

ai}iount  of  all  the  monthly  instalments  for  tJie  un- 

expired  portion  of  the  seven  years,  but  only  so 

much  thereof  as  represented  principal  money. 
This  was  an  appeal  from  a  decision  of  Mr.  Regis* 
trar  Brougham,  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 

The  facts  of  the  case  were  as  follows : — 

In  1871  Mr.  George  Goldsmith  was  a  member 
of  the  London  and  Suburban  Permanent  Land, 
Livestment,  aod  Building  Society. 

The  object  of  this  society  was  in  the  first  of  its 
rules  stated  to  be  to  raise  by  the  subscription  of 
its  members  and  in  shares  of  501.  each,  payable  by 
monthly  subscriptions  of  10s.  per  share,  a  fund 
out  of  which  each  member  should  receive  the 
amount  or  value  of  his  shares  for  the  erecting  or 
purchase  of  a  dwelling  house,  or  other  real  or 
leasehold  estate. 

By  the  second  of  the  rules  of  the  society  it  was 
provided  that  every  person  subscribing  for  a  share 
should  be  a  member. 

By  the  sixth  rule  members  were  made  liable  to 
a  fine,  at  the  rate  of  6d.  per  11.  for  each  month,  or 
part  of  a  month,  during  which  their  subscriptions 
might  be  in  arrear. 

Bv  the  eighth  rule  it  was  provided  that  the 
funds  of  the  society  should  be  advanced  to  the 
members,  or  invested  in  such  manner  on  mort- 
gage as  the  board  should  determine. 

By  the  ninth  rule  it  was  provided  that  every 
member  receiving  an  advance  should  repay  the 
same,  with  interest  at  the  rate  which  should  be 
determined  by  the  board,  by  monthly  or  other 
instalments. 

By  the  tenth  rule  it  was  provided  that  every 
member  or  other  person  becoming  entitled  to  an 
advance  should  execute  such  a  mortgage  security 
of  the  premises  as  the  solicitors  of  the  society 
should  require. 

The  prospectus  of  the  society  stated  that 
borrowing  members,  to  suit  their  conveniences, 
might  fix  their  own  time  during  which  the  instal- 
ments on  their  advances  should  be  payable 
according  to  a  scale  which  varied  according  to  the 
number  of  years  over  which  the  payments  were  to 
be  extended,  the  monthly  instalment  in  respect  of 
a  loan  of  £100  extending  over  seven  years  being 
11.  12s.  2d.  And  the  prospectus  stated  that  these 
instalments  amounted  in  all  cases  to  52.  per  cent, 
pej*  annum  for  the  term  selected,  added  to  the 
principal  sum  borrowed,  and  distributed  in 
monthly  payments  throughout  the  term. 

In  March  1871,  Goldsmith  borrowed  600Z.  from 
the  society,  and  gave  them  as  security  for  repay- 
ment thereof,  a  mortgage  on  certain  leasenold 
houses,  situate  at  Lambeth,  in  the  county  of 
Surrey. 

The  mortgage  deed,  which  was  dated  the 
4th  March  1871,  contained  recitals  that  Groldsmith 
was  a  member  of  the  society,  and  had  subscribed 
for  twelve  shares  therein ;  that  by  the  rules  of  the 
society  he  was  entitled  to  receive  an  advance  of 
600L  which  sum  had  that  day  been  advanced  to 
him  by  the  trustees  of  the  society,  and  that  he  had 
elected  under  the  rules  to  repay  the  6001.,  and  the 
subscriptions,  fines,  and  other  payments  to 
become  due  thereon  in  the  period  of  seven  years 
from  the  date  of  the  deed.  AixdGo\d&\n\xXi^^x^^ 
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demised  the  hoases  to  the  trastees  of  the  society 
for  the  residue  of  the  original  term  less  the  last 
day,  and  the  deed  contained  a  proviso  that  if  Gold- 
smith  should  duly  pay  the  subscriptions,  fines, 
and  other  payments,  which  should  become  due 
from  him  in  respect  of  his  shares,  and  of  the  6001. 
advanced  to  him  by  the  trustees  of  the  society, 
and  should  observe  all  the  rules  of  the  society  m 
respect  of  the  shares  (the  shares  being  treated  as 
shares  the  advance  upon  which  has  to  be  repaid 
in  seven  years),  and  should  also  pay  the  rent  re- 
served and  perform  the  covenants  contained  in  the 
original  lease,  then  the  trustees  for  the  time  being 
of  the  society  would  indorse  on  the  deed  a  receipt 
for  all  the  moneys  intended  to  be  thereby  secured, 
or  otherwise  surrender  the  mortgaged  premises  to 
Groldsmith.  But  if  default  should  be  made  by 
Goldsmith  in  performance  of  any  part  of  his 
agreement,  then  it  was  provided  that  the  trustees 
of  the  society  should  have  power  to  sell  the  mort- 
gaged premises,  and  out  of  the  money  arising  from 
the  sale  should  in  the  first  place  retain  all  the 
costs  and  expenses  occasioned  by  the  non-payment 
of  the  subscriptions,  fines,  or  other  moneys,  or  in- 
curred in  the  execution  of  any  of  the  powers  of 
the  deed,  and  should  in  the  next  place  retain  all 
such  subscriptions,  fines,  and  other  sums  of  money, 
and  payments  which  should  be  then  due,  or  which 
would  afterwards  become  due,  in  respect  of  the 
said  shares  during  the  then  remainder  of  the  said 
period  of  seven  years,  it  being  agreed  by  the  j)arties 
to  the  deed  that  in  case  any  such  sale  should 
take  place  all  the  moneys  which  would  at  any 
time  afterwards  become  due  from  the  said  George 
Goldsmith,  his  executors,  administrators,  or 
assigns,  in  respect  of  the  said  shares  according  to 
the  rules  of  the  society  should  be  considered  as 
then  immediately  due  and  payable ;  and,  lastly, 
should  pay  the  residue,  if  any,  of  the  moneys 
arising  from  such  sale  to  Goldsmith,  his  executors, 
administrators,  or  assigns. 

Goldsmith  was  adjudicated  a  bankrupt  on  the 
3rd  Oct.  1872. 

Default  having  been  made  in  payment  of  the 
monthly  instalments,  the  society,  in  Dec.  1873, 
sold  the  mortgaged  premises  for  912Z. 

Out  of  this  sum  the  society  claimed  to  retain  their 
costs  and  all  fines  and  instalments  which  had  become 
due  before  the  sale,  and  also  all  the  instalments 
which  would  have  become  due  in  respect  of  the 
advance  of  600^.,  if  the  repayment  had  been  made 
in  its  natural  course  by  payments  extending  over 
the  whole  period  of  seven  years. 

The  trustee  under  the  bankruptcy  of  Goldsmith, 
on  the  other  hand,  while  admitting  that  the 
society  were  entitled  to  be  paid  their  costs  and  all 
fines  and  instalments  which  had  become  due 
before  the  sale,  contended  that  they  could  only 
receive  in  addition  to  that  so  much  of  the  then 
future  instalments  as  represented  the  balance  re- 
maining unpaid  of  the  principal  sum  of  600Z.,  and 
that  nothing  could  be  allowea  to  them  in  respect 
of  interest  accruing  after  the  principal  had  been 
repiid. 

The  Registrar  held  that  the  society  were  en- 
titled to  what  they  claimed.  The  Registrar,  in 
giving  judgment,  said :  "  This  is  a  motion  on 
behalf  of  trustees,  calling  upon  a  building  society 
to  pay  a  sum  of  5362.  alleged  to  be  retained  by  them 
out  of  rents  and  purchase  money  receired  by  them 
jn  respect  of  the  premises  comprised  in  a  certain 
mortgage  deed,  of  which  premises  they  haye  taken 


possession  and  sold.    All  that  I  have  at  pfreeent 
to  decide  is  the  legal  construction  of  the  deed. 
Although  I  think  the  deed  might  have  been  drawn 
more  clearly,  it  appears   from  the   rales  of  the 
society  and  the  deed,  that  Mr.  Goldsmith  became  a 
subscriber  for  twelve  shares.    The  deed  states  that 
he  has  '  become  a  member  of  the  said  association, 
and  has  subscribed  for  twelve  shares  therein,  and  by 
the  rules  and  regulations  of  the  said  society,  duly 
certified  and  enrolled,  is  entitled  on  entering  into 
security,  to  receive  an  advance  out  of  the  funds  of 
the  said  association,  in  respect  of  the  said  shares,  of 
the  sum  of  600Z.,  which  sum  has  this  day  been  paid.' 
It  appears  from  the  rules  which  are  inoorpcrated 
with  the  deed,  that  '  every  member  receiving  an 
advance  shall  repay  the  same  with  interest  at  the 
rate  which  shall  be  determined  by  the  board  by 
monthly  or  other  instalments.'      Then  we  ought 
to  have  evidence  of  what  rate  of  interest  and  of 
what  instalments,  whether  monthly  or  otherwise, 
have  been  determined  by  the  board  for  the  repay- 
ment of  this  advance  of  6002.    On  behalf  of  toe 
society  it  is  alleged  that  when  the  application  for 
an  advance  was  made  to  them,  the  prospectus  was 
handed  to  the  bankrupt,  and  that  he  was  folly 
made  acquainted  by  the  secretary  with  the  terms 
set  out  in  the  prospectus  as  being  the  rate  of  inte- 
rest and  the  repayment  sanctioned  by  the  board  of 
directors.     At  the  same  time  a  book  was  given 
to  him  in  which  his  entrance  fees  are  charged, 
together  with  a  shilling  for  the  book,  and  the 
payment  of   the  first  subscription,  91.    13«.,   is 
entered ;  and  in  the  same  book  there  is  a  payment 
by  himself  of  92. 13«.  on  the  12th  ApriL     Thca!«- 
fore  he  cannot  allege  that  he  did  not  know  that 
that  was  the  monthly  instalment  that  was  to  be 
paid.    That  clears  a  considerable  proportion  of  the 
ground  away.     It  is  clear  that  he  agreed  to  pay 
by  monthly  instalments  of  92. 13«.    Then  comes 
the  proviso  if  he  shall  duly  pay  np  the  several 
subscriptions,   fines,    and    other    payments,  Ac. 
Kow  whether  this  sum  of  92.  13«.  is  a  snbscrip- 
tion  or  an  instalment,  it  certainly  niay  be  indaded 
in  the  words  '  other  payments.'     lliere  are  the 
rules  and  regulations  which  give  a  certain  discre- 
tion to  the  board  as  to  repayment,  and  which  he 
has  agreed  to.    Then  if  default  is  made  it  is 
lawful  for  the  board  to  collect  the  rents,  enter 
upon  possession,  and  sell.    As  a  matter  of  fact, 
they  did  so.     A  person  was  appointed  to  ooUect 
the  rents,  and  they  have  sold ;   and  now  the  qnes- 
tion  is,  how  the  proceeds  of  the  sale  are  to  be 
applied.    The  deed,  says  that  '  they  shall,  oat  of 
the  money  arising  from  such  sale,  as  collected 
aforesaid,  first  retain  all  costs  and  expenses  occa- 
sioned by  the  non-payment  of  the  said  sabscrip- 
tions,  fines,  and  other  moneys,'  &c.     Then,  in  the 
next  place,  they  shall  '  retain  all  snch  sabscrip* 
tions,  fines,  and  other  sums  of  money  which  shall 
be  then  due,  or  which  would  afterwards  beoonie 
due  in  respect  of  tho  said  shares  daring  the  then 
remainder  of  the  said  period  of  seven  years.'   A 
distinction  has  been  attempted  to  be  drawn  be- 
tween this  part  of  the  deed  and  the  former  part. 
The  words  are, '  become  due  with  ^respect  to  the 
said  shares.'    It  does  not  add,  *  with  respect  to 
the  said  £600.'     These  words   are  lefb  oat  I 
agree  with  Mr.  Finch  that  the  deed  is  not  prepared 
with  the  clearness  and  accuracy  with  whidi,  per- 
haps, it  ought  to  have  been  prepared  to  ineela 
case  of  this  kind ;  but  we  most  look  at  the  deed 
as  it  is,  and  give  a  reasonable  oonstmcliQA  toils 
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•  if  we  can  arrive  at  a  reasonable  constrnc-  | 
rithoat  straining  the  language  in  any  way. 
the  best  consideration  that  I  can  give  to  the 
Tf  it  seems  to  me  that  it  has  been  more  as 
srsight  that  those  words  have  been  left  out. 
in  respect  of  his  shares  that  the  money  has 
advanced  to  him,  and  I  come  to  the  oonclu- 
hat  the  society  is  entitled  to  that  9^  13«.  a 
b,  and  to  bU.  the  fines  that  may  be  due  in 
ct  of  any  overdue  instalments;  but  an  account 

be  taken  clearly  showing  the  amounts  re- 
1  by  the  society  for  the  rents  and  profits 
the  date  of  such  receipts.  Thev  being  in 
receipt   of    rents    must    show    clearly  that 

had  not  sufficient  in  hand  applicable  to 
he  instalments  as  they  became  due.  They 
show  clearly  and  distinctly  the  dates 
amounts  of  the  rents  they  have  received, 
hat  the  fines  are  properly  calculated.  Then 
3  another  proviso,  that  in  case  of  any  such 
Jl  the  money  which  would  at  any  time  after- 
i  become  due  from  Groldsmith  in  respect  of 
lid  shares,  according  to  the  rules  of  the  said 
iation,  shall  be  considered  as  then  imme- 
y  due  and  payable.  Now,  having  come  to 
inclusion  that,  according  to  the  rules  of  the 
iation,  he  was  bound  to  pay  91.  139.  a  month 
$ven  years,  the  sale  having  taken  place,  the 
i  of  that  amount  of  91.  13«.  a  month  for  the 
»f  the  seven  years  becomes  immediately  due 
payable.  There  can  be  no  question  that  that 
ery  favourable  construction  for  the  society, 
hat  by  it  they  make  a  very  ^ood  bargain  for 
selves.  The  terms  of  the  loan  certainly  are 
txorbitant.    They  charge  merely  5  per  cent. 

the  amount  advanced,  and  they  would  say, 
hps,  that  if  they  could  get  anything  more 

that  they  run  a  certain  risk.  In  advancing 
ty,  they  do  so  upon  a  certain  valuation  of 
remises.  In  this  case,  as  it  happened,  the 
ises,  instead  of  depreciating,  have  increased 
ilue,  and  they  have  the  benefit  of  it.  The 
ises  might  have  depreciated,  and  upon  a  sale, 
Eul  of  there  being  a  surplus,  there  might  have 

a  deficiency,  and  then  the  question  would 

been,  if  there  had  been  a  deficiency,  would 
have  been  entitled  to  come  and  prove  for  the 
>ective  instalments  at  the  rate  of  92.  13«.  a 
h  ?  I  think  they  would,  according  to  the  true 
.ruction  of  this  deed.  It  is  much  the  same 
;  as  we  know  takes  place  in  many  loan  socie- 
f  here  a  certain  sum  is  advanced,  subject  to  a 

discount,  payable  by  instalments,  and  there 
troviso  in  the  promissory  notes  that  in  case 
lefault  is  made  in  the  instalments,  the  whole 
mt  becomes  immediately  due  and  payable.  I 
:  I  am  bound  to  come  to  the  conclusion, 
ig  given  the  subject  the  best  consideration  I 
;;hat  the  society  is  entitled  to  91.  138.  a  month, 
lating  it  in  the  way  they  have  done ;  but  they 

render  a  full  account  as  to  the  receipts  of  the 

and  profits." 

om  this  decision  the  trustee  in  the  bankruptcy 
iled. 

ile,  Q.O.  and  Bagley,  for  the  appellant. — The 
trar's  decision  gives  the  benefit  building 
ty  interest  upon  their  principal  after  it  has 

repaid  to  them.  It  would  take  very  clear 
lage  in  the  deed  to  entitle  them  to  that. 
Kxnety  are  by  the  deed  entitled  to  retain  out 
ooeeds  of  sale  all  costs  and  expenses  occa- 
d  by  the  non- payment  of  the  subscriptions, 
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fines,  and  other  moneys ;  and  in  the  next  place  to 
retain  "all  such  subscriptions,  fines,  and  other 
sums  of  money  which  shall  be  then  due,  or  which 
would  afterwards  become  due  in  respect  of  the 
said  shares  during  the  then  remainder  of  the  said 
period  of  seven  years."  The  monthly  instalments 
of  91.  138.  include  interest  at  5  per  cent,  on  the 
advance  of  600Z.,  and  it  cannot  be  said  that  those 
instalments  "  would  afterwards  become  due "  in 
respect  of  the  shares.  We  therefore  contend  that 
in  addition  to  the  sums  due  at  the  date  of  the  sale, 
the  society  are  only  entitled  to  so  much  of  the 
6002.  as  remains  unpaid,  and  interest  thereon  at  5 
per  cent. 

Finlay  Knight  and  Edward  Pollock  (of  the  Com- 
mon Law  Bar),  for  the  respondents. — We  submit 
that  we  are  entitled  to  retain  the  full  amount  of 
all  the  monthly  instalments  which  we  should  have 
received  if  the  money  had  remained  out  for  the 
period  contemplated  by  the  mortgage  deed.  In 
Mosley  v.  Bftker  (6  Hare  87 ;  17  L.  J.  267,  Ch. ;  and 
on  appeal,  18  L.  J.  457,  Ch.),  in  the  c€iseof  a  mort- 
gage to  a  benefit  building  society,  whose  rules 
were  very  similar  to  those  of  the  society  in  the 
present  case,  it  was  held  that  the  mortgagor  was 
entitled  to  redeem  only  upon  payment  of  all  the 
future  subscriptions  on  his  shares  until  the  dis- 
solution of  the  society,  the  probable  duration  of 
the  society  to  be  ascertained  by  calculation,  and 
the  future  pavments  to  be  treated  as  if  imme- 
diately due.    They  also  cited — 

Seagrave  v.  Pope,  1  De  G.  M.  A  G.  783. 

Without  calling  for  a  reply. 

The  Lord  Chancellor  (Cairns)  said.  —  The 
manner  in  which  the  mortgage  deed  is  expressed 
and  the  rules  worded  creates  a  considerable 
amount  of  unnecessary  obscurity,  but  I  think 
that  no  doubt  can  be  entertained  as  to  the  real 
nature  of  the  transaction.  Divested  of  technical 
terms,  it  was  an  advance  to  Mr.  Goldsmith  of  the 
money  which  represented  the  amount  of  the 
shares  for  which  ne  had  subscribed.  If  the  ninth 
rule  of  the  society  be  taken  in  connection  with  the 
prospectus,  vvhich  I  think  must  be  done,  as  there 
is  nothing  else  to  fix  the  rate  of  interest,  it  appears 
to  me  to  be  clear  that,  for  the  purpose  of  this 
mortgage,  Mr.  Goldsmith  was  treated  as  if  he  had 
an  advance  of  6001.,  which  was  to  be  repaid  with 
interest  thereon  at  5  per  cent,  per  annum,  but  the 
repayment  was  to  be  spread  over  seven  years,  and 
was  to  be  made  by  equal  monthly  instalments,  each 
of  those  instalments  being  made  up  of  a  part  of  the 
principal  and  a  part  of  the  interest.  If  that  be  so, 
one  would,  in  the  absence  of  any  stipulation  to  the 
contrary,  infer  that,  in  case  of  default  being  made 
in  the  payment  of  any  instalment,  all  that  was 
then  due  m  respect  of  past  monthly  instalments 
and  fines  would  have  to  be  paid  out  of  the  moneys 
arising  from  the  sale  of  the  mortgaged  premises, 
and  that  with  regard  to  the  future,  the  balance  of 
the  principal  money  would  be  the  utmost  that 
could  be  retaiued  by  the  society  out  of  the  proceeds 
of  sale,  and  that  there  would  be  nothing  in 
respect  of  which  interest  could  accrue  in  the  future. 
And  the  provision  contained  in  the  mortgage  deed 
with  regard  to  the  application  of  the  proceeds  of 
sale,  when  construed  in  a  reasonable  way,  seems  to 
be  im  accordance  with  this  view.  That  provision 
empowers  the  trustees  of  the  society,  out  of  the 
money  arising  from  the  sale,  in  the  first  place  to 
retain  all  the  costs  and  expenses  occasioned  by  the 
non-payment  of  the  subacrv^tvou^^^Vi&^^^scA^N^^^ 
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maneye,  or  incurred  in  tlie  exeontion  of  hit  of  the 
powers  of  the  deed,  and  in  the  neit  place  to 
"  retain  all  such  subscription b.  fines,  and  other 
anmB  of  money  and  payments  which  shall  be  then 
dne,  or  which  would  afterwards  become  dne  in 
respect  of  the  said  shares  during  the  then  remainder 
of  the  said  period  of  seven  years,  it  being  agreed 
bj  the  Baid  parties  hereto  that  in  case  any  such 
sale  shall  take  place,  all  the  moneys  which  would 
at  any  time  afterwards  become  due  from  the  said 
QeoTfj^e  Goldsmith,  bis  execntors,  administrators, 
or  assigns,  in  respect  of  the  said  shares,  according 
to  the  roles  of  the  said  association,  shall  be  con- 
sideredas  then  immediately  due  and  payable."  It  is 
quite  clear  that  with  respect  to  the  futnre  you 
cannot  construe  the  words  "  moneys  which  would 
at  any  time  afterrrords  become  doe"  bo  as  to 
include  fines.  Nor  can  those  words  be  so  construed 
as  to  include  interest  which  conld  only  aucrue  if  a 
principal  sum  remained  outstanding  and  forebome. 
The  conclusion,  therefore,  appears  to  be  that  upon 
the  sale  the  costs  and  all  sums  then  due  in  respect 
of  )X(9t  instalments  and  fines  most  be  paid  to  the 
society,  and  then  it  must  be  ascertained  how  much 
(J  the  monthly  instalments  represented  principal 
and  how  mn<^  interest,  and  the  balajice  of  the 
principal  which  upon  that  footing  remains  unpud, 
most  then  bo  paid  to  the  society  ont  of  the  pro- 
ceeds of  the  sale.  The  registrar  s  order  must  be 
varied  accordingly. 

Lord  Justice  Jjures.— I  am  of  the  same  opinion. 

Lord  Justice  Uellish. — I  am  of  the  same 
opinion.  According  to  the  ruloa  of  this  society 
an  advance  does  not  appear  to  be  made  in  antici- 
pation of  what  would  be  ultimately  dne  to  a  sub- 
scribing member,  as  it  was  in  other  cases  which 
have  been  before  the  courts.  The  eighth  ralepro- 
vides  that  the  funds  of  the  society  sball  be  ad- 
vanced to  the  members  or  invested  in  such  manner 
on  mortgage  as  the  board  shall  determine,  and 
the  ninth  rule  provides  that  every  member  re- 
ceiving an  advance  sball  repay  the  same  with 
interest,  at  the  rate  which  shall  be  determined  Jby 


the  board,  by  monthly  or  other  instalments. 
■■-  'o  repay  the     '  '  '  " 


Hfe 


.   _       e  advance,  which  may  be         

B  than  the  amount  of  his  shares,  with  interest. 
The  deed  must  be  construed  in  accordance  with 
the  rales.  No  interest  can  possibly  become  dne 
after  the  principal  has  been  rep^d,  and  therefore 
interest  after  repayment  of  the  prinoipal  is  not  a 
sum  which  can  ever  become  due  to  the  society 
according  to  the  rules. (a) 

Solicitor  for  the  appellant,  John  Finch. 

Sohcitor   for    the  respondeuts,  Charlei    Ethe- 

COUBT  OF  QUEEN'S  BBVCH. 

Baported  bj  J.  8moett  ud  M.  W.  HcSiLLiB,  bar*., 
BuTl(t«n.*t-lAw. 

Tutiday,  A'ou.  10, 1874. 
Edgwase   Highway  Boaed  tj.  Habbow  Disteicx 

Gas  Coufant. 
District  highvmy  hoard — lAcenie  ta  open  a  road — 

Coniideralion  for  bargain— 25  ^  26  Vict.  e.  61. 
Declaration  alleged  an  agreement  between  pUtiatiffi 
and  def&ndanta,  that  if  the  vl   '   '"  "     ' 

and  grant  to  the  ^fendanteli 
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tion  to  open  a  earlain  pubUe  highwaif  in  tktir 
juriidictum,  the  defendanU  uxmld  wiofca  good  At 
rur/oM  of  the  road  which  tnight  be  dMwihed  er 
damaged  thereby,  and  would  pay  to  the  plaintifi 
a  ram  of  money. 
Held,  upon  demurrer,  thai  thi*  wo*  •h^cmmJ  eo^ 
sideraiion  for  a  valid  bargain ;   amd  that  tht  Ad 
permitted  by  the  plaintifft,  not  b«i»g  tMeeMvily 
tllegal,  the  declaralion  wo*  good. 
These  were  cross  demurrerB  to  the  first  count  of 
the  declaration,  and  to  one  of  the  plecta  to  tk« 
second  count. 

The  declaration  stated  that  in  the  3reMr  167! 
certain  persons  farmed  tbemselvoB  into  a  Gm 
Company,  under  the  name  of  the  Harrow  Gw- 
light  and  Coke  Company,  Limited,  for  the  pur- 
pose of  supplying  with  gas  the  p«riahea  and 
places  of  Harrow,  Perivale,  Northolt,  and  Hdmt, 
in  the  county  of  Middlesex,  and  genei«lly  {ta  ar- 
rying  on  the  business  usnally  carried  on  bj  giB 
companies,  and  such  company  was  duly  registered 
under  the  Companies  Act,  1862 ;  and  afterwards, 
{to  wit)  on  the27th  Jan.l873,it  was  agreed  by  and 
between  the  plaintifi*B  and  the  said  limited  oom- 
pany  that  if  the  plaintiffs  would  ^ve  and  gnat 
to  the  said  limited  company  their  hoenoe  and  ptf- 
mission  to  open  a  certain  public  highw^,  the 
same  being  within  the  jurisdiction  and  manage- 
ment of,  and  vested  in,  the  plaintiffs,  as  sodi 
Highway  Board  as  aforesaid,  that  they,  the  said 
limited  company,  would  make  good  the  snrface  of 
the  said  road  which  might  be  diatnrbed  or 
damaged  theieb^,  and  would  pay  to  the  pl^tiSi 
the  sum  of,  to  wit,  1*.  per  yard  of  the  stud  highway 
SO  opened;  and  the  platntiSs  further  say  that  ia 
and  by  the  Harrow  Gas  Act  1873,  after  reciting 
amongst  other  things  that  it  was  ezpndient  that 
the  district  within  whiph  the  said  limited  company 
should  supply  gas  should  be  defined,  and  that  tu 
said  limited  company  should  be  dissolved  and  nil)- 
corporated  with  further  powers,  it  was  enacted 
amongst  other  things  ttut  from  and  after  the 
passing  of  that  Act,  the  s^d  limited  company 
should  be  dissolved,  and  the  several  persons  aad 
corporations  who  immediately  before  the  pauiiw 
of  that  Act  were  members  of  that  company,  ana 
all  other  persons  and  corporations  who  had  sub- 
scribed, or  who  should  thereafter  subaoribe  to  the 
undertaking  of  the  company,  and  their  execaton, 
administrators,  successors,  and  assigns  reepectivtly 
should  be  and  were  united  into  a  oomoaDy  for  tlw 
pnrpose  thereinafter  mentioned,  and  ahoiud  be  in* 
corporated  by  the  name  of  the  Heutow  District 
Gas  Company,  and  by  that  name  Bhonid  be  a  body 
corporate  with  perpetual  succession  and  a  common 
seal,  with  power  to  purchase,  hold,  and  dispoM 
of  lands  and  other  property  for  the  purposM 
of  that  Act,  and  that  except  aa  was  by  that 
Act  otherwise  specially  provided,  all  pTirrhanm 
sales,  conveyances,  srants,  aasnranoea,  deeds, 
contracts,  bonds,  and  af^reements  entmd  into 
or  made  before  the  passing  of  that  Act  by,  to, 
or  with  the  said  limited  company  or  any  travtSM 
or  persons  acting  on  behalf  of  the  said  limited 
company,  or  by,  to,  or  with  any  other  peraon  to 
whose  rights  and  liabilities  they  haid  aoooeeded, 
and  then  in  force,  should  be  as  binding  and  of  m 
full  force  and  ofiect  in  every  respect  against  or  ta 
favour  of  the  said  company,  beincr  tita  Aife»»<««t^ 
and  might  be  enforced  as  fully  and  effectnalty  M  if 
ineteadof  the  said  limited  company  or  tbn  trmtoei 
or  persona  acting  on  behalf  of  tiia  said  Uniitgd 
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oompanj,  the  said  company  being  the  defendants, 
had  oeen  a  party  thereto,  and  that  from  and  after 
the  passing  of  that  Act,  and  except  as  was  by  that 
Act  otherwise  expressly  provided,  the  defendants, 
the  said  company,  should  in  all  respects  be  subject 
to  and  should  discharge  all  obligations  and  liabi- 
lities to  which  the  said  limited  company  imme- 
diately before  the  passing  of  that  Act  were  subject, 
mad    should   indemnify  the  members,   directors, 
officers,    and     servants     of     the     said     limited 
company,    and   their  respective    representatives, 
firom  all    such    obligations   and    liabilities,    and 
from    all    expenses    and    costs    in    that  behalf; 
and  the  plaintiffs   say  that  the  said  agreement 
between  the  plaintiffs  and  the  said  limited  com- 
pany was  and  is  a  contract  binding  and  of  full 
foroe  affainst  the  defendants,  as  if  they  had  been  a 
party  thereto,  by  the  force  and  operation  of  the 
said  Act,  and  within  the  true  intent  and  meaning 
thereof,  and  not  excepted  in  any  way  from  the 
operation  thereof.    And  the  plaintiffs  further  say 
that  such  licence  and  permission  was  given  and 
granted  as  aforesaid  by  the  plaintiffs,  and  that  the 
said  highway  was  opened  under  and  by  virtue  of 
such  licence,  and  permission  for  divers  (to  wit) 
1476  superficial  yards,  and  in  so  doing  the  said 
highway  became  and  was  greatly  disturbed  and 
damagra ;  and  the  plaintiffs  aver  performance  of 
all  conditions  preceaent,  and  that  all  things  have 
been  done,  and  happened,  and  all  times  elapsed 
before  this  suit  necessary  and  proper  to  entitle  the 
plaintiffs,  and  nothing  has  been  done  or  happened 
to    disentitle   plaintiffs  to   maintain  this  action 
against  the  defendants,  by  virtue  of  the  said  Act 
in  respect  of  the  breaches  hereinafter  mentioned. 
Tet  neither  the  said  limited  company,  nor  the 
defendants  did  nor  would  make  good  the  surface 
of  the  said  highway  so  disturbed  and  damaged  as 
aforesaid*  nor  did  nor  would  pay  to  the  plamtiffs 
the  said  sum  of  Is,  per  yard  for  and  in  respect  of 
the  said  1470  yards  so  opened  as  aforesaid,  but 
therein  wholly  made  default,  whereby  the  plaintiffs 
have  been  and  are  greatly  damnified  and  aggrieved, 
and  have  been  put  to  great  expense  in  and  about 
making  good  the  said  surface  of  the  said  high- 
way so  damaged  and  disturbed  as  aforesaid. 

And  by  the  second  count  the  plaintiffs  also  sued 
the  defendants  for  money  agreed  to  be  paid  to  the 
plaintiffs  by  the  said  company,  limited,  and  payable 
Dy  them,  and  since  the  passing  of,  and  by  virtue  of 
the  said  Act,  payable  by  the  defendants  to  the 
plaintiffs,  for  the  leave  and  licence,  and  permission 

g'ven  by  the  plaintiffs  to  the  said  company, 
nited,  to  open  for  divers  (to  wit)  40(X)  yards,  a 
certain  pubho  highway  under  the  control  and 
mapaffement  of,  and  vested  in,  and  within  the 
jurisdiction,  of  the  plaintiffs,  and  under  and  by 
virtue  of  such  Ucence,  and  permission  opened  by 
the  said  limited  company,  and  for  money  found  to 
be  due  from  the  said  limited  company  to  the 
plaintiffs,  on  accounts  stated  between  them. 
Whereby  and  by  reason  of  the  premises  in  this 
count  mentioned,  and  by  virtue  and  operation  of 
the  said  Act,  the  defendants  have  become,  and  are 
liable  to  pay  the  same  money  to  the  plaintiffs,  yet 
the  said  limited  company  has  not,  nor  have  the 
deitendants  paid  the  same,  or  any  part  thereof,  but 
have  therein  whoUy  made  default. 

The  defendants,  for  a  fiflh  plea  to  the  second 
ooont,  said  that  the  said  debts  and  causes  of 
action  therein  contained  respectively,  arise  under 
and  in  reepeot  of  the  same  identical  contract  and 


agreement  as  is  alleged  in  the  said  first  count,  and 
not  otherwise. 

This  plea  raised,  on  the  second  count,  the  ques- 
tion of  the  validity  of  the  first  count,  and  the  two 
grounds  of  demurrer  to  the  declaration  were 
(1)  that  there  was  no  consideration  for  the  defen- 
dants' alleged  promise ;  and  (2)  that  the  plaintiffs' 
alleged  licence  and  permission  were  given  for  the 
purpose  of  the  defendants  doing  ac  illegal  act. 

Baylis  (with  him  Daniel)  argued  for  the  plain- 
tiffs.— The  question  is  whether  the  declaration 
discloses  either  no  consideration  for  the  contract, 
or  a  contract  which  is  necessarily  illegal. 
[Mellor,  J. — Is  there  any  statutory  authority  to 
the  board  to  allow  a  nuisance  P]  Perhaps  not ; 
but  what  the  defendants  were  permitted  to  do 
need  not  have  been  a  nuisance.  [Blackbubn,  J. — 
Probably  it  was  not  necessarily  a  nuisance,  and 
therefore  the  contract  would  not  be  illegal.  But 
how  can  you  show  a  consideration  ?]  Some  con- 
sideration is  all  that  is  required ;  the  qiuintum  is  of 
no  consequence.  There  was  some  consideration 
in  the  grant  of  the  licence,  because  the  plaintiffs 
could  otherwise  have  prevented  the  defendants 
from  opening  the  highway.  25  &  26  Yict.  c.  61 
provides  for  the  formation  of  boards  in  highway 
districts,  and  by  sect.  11  *'  All  such  powers,  rights, 
duties,  liabilities,  capacities,  and  incapacities 
(except  the  power  of  making,  assessing,  and 
levying  highway  rates)  as  are  vested  in  or  attached 
to,  or  would  but  for  this  Act  have  become  vested 
in  or  attached  to  any  surveyor  or  surveyors  of 
any  parish  forming  part  of  the  district,  shall  vest 
in  and  attach  to  the  highway  board."  By  sect.  17 
"  The  highway  board  shall  maintain  in  good  re- 
pair the  highways  within  their  district,  and  shall, 
subject  to  the  provisions  of  this  Act  as  respects 
the  highways  in  each  parish  within  their  district, 
perform  the  same  duties,  have  the  same  powers, 
and  be  liable  to  the  same  legal  proceedings  as  the 
surveyor  of  such  parish  would  have  performed, 
and  had  been  liable  to,  if  this  Act  had  not  passed." 
Amongst  others  of  the  surveyor's  powers,  sect.  73 
of  5  &  6  WU.  4,  c.  50,  enables  him  to  give  notice 
to  remove  anv  rubbish  or  other  matter  or  thing 
whatsoever,  which  has  been  laid  upon  a  highway  so 
as  to  be  a  nuisance,  and  if  not  removed  he  may 
clear  it  away  and  dispose  of  it.  By  sect.  10*3, 
penalties,  which  are  imposed  by  sect.  72  upon 
persons  destroying  or  injuring  the  surface  of  any 
highway,  are  to  be  paid  one-half  to  the  informer, 
the  other  half  to  the  surveyor  to  be  applied  to  the 
repair  of  the  district  highways.  The  highway 
board  clearly  had  authority  to  prohibit  the  opening 
of  this  highway. 

PkUbi-ick,  Q.C.  (with  him  Fitzgerald)  for  the 
defendants. — First,  the  agreement  as  alleged  in  the 
declaration  discloses  no  consideration  issuing  from 
the  plaintiffs.  Secondly,  the  act  licenced  is  actually 
prohibited  by  law.  The  powers  of  a  surveyor, 
which  are  transferred  by  the  Act  of  1862,  to  the 
Highway  Board,  may  be  gathered  from  sect.  41  of 
the  Act  of  1835.  Amongst  them  there  is  no 
authority  to  grant  a  licence  to  open  a  highway. 
[Blackburn,  J. — I  should  like  to  know  something 
about  a  surveyor  before  the  Highway  Act.]  It 
appears  from  Wellbeloved  on  Highways,  at  p.  105, 
that  it  is  the  business  of  surveyors  "  to  superintend 
the  repair  of  highways,  and  to  enforce  under  the 
regulations  contained  in  the  Acts  that  duty  of 
repairing  which  is  imposed  by  law  in  the  manner 
already  described."     Th.\a  dw\.^  oJl  ^wt-^^^^-v^  "'^^a 
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also  recognised  in  Yovng  y.  Davia  (7  H.  &  N.  760, 
in  error  2  H.  &  C.  197),  bat  it  was  there  held  that 
no  action  lay  against  a  surveyor  for  not  repairing. 
The  remedy  against  the  defendants  for  opening 
the  highway  was  by  indictment,  and  the  Bo8J*d  had 
no  power  to  prevent  that  remedy  from  being 
adopted.  [Lusu,  J. — Consideration  for  a  promise 
may  be  either  a  benefit  to  the  person  who  promises 
or  a  detriment  to  the  person  to  whom  the  promise 
is  made.  Here  the  duty  to  maintain  the  road 
has  been  laid  upon  the  board,  and  if  the  licence  to 
open  it  be  no  benefit  to  the  defendants,  yet  it  must 
be  a  detriment  to  the  plaintiffs,  by  enabling  the 
defendants  to  interfere  with  their  duty  and  cause 
them  liability.]  The  liability  caused  by  opening 
the  highway  would  rest  only  upon  the  defendants ; 
Reg,  v.  Longton  Gas  Company  (2  E.  &  E.  651)  is  an 
authority  tnat  it  is  an  inaictable  nuisance  to 
obstruct,  or  to  employ  others  to  obstruct  a 
public  highway  or  footway  by  placing  earth 
and  bricks  thereon,  taking  up  tne  pavement, 
and  opening  trenches  for  the  purpose  of  laying 
down  service  pipes,  for  the  supply  of  gas  from 
public  mains  to  private  houses,  unless  those  who 
do  or  authorise  such  acts  have  parliamentary 
powers  for  the  purpose.  This  decision  renders 
that  of  M^g.  v.  Betta  (16  Q.  B.  1022),  by  which  it 
was  held  that  whether  an  obstruction  to  a  highway 
was  necessarily  a  nuisance,  inapplicable  to  the 
present  case,  in  Beg.  v.  Shefidd  Qa8  Consumes* 
Company  reported  in  a  note  to  EUU  v.  Sheffield 
Oas  Consumers*  Company  (18  Jur.  146),  Lord 
Campbell  in  his  judement  referred  to  '*  the  licence 
of  the  surveyor  of  highways ;  but  unless  he  has 
authority  to  license  an  obstruction  of  the  highway, 
his  authority  is  nought  in  this  case,  because  these 
were  not  acts  done  for  repairing  the  highway." 
[Blackburn,  J. — I  agree  that  if  a  surveyor  had 
sanctioned  an  obstruction,  the  sanction  would  have 
been  illegal ;  but  it  does  not  seem  to  me  that  the 
alleged  agreement  must  necessarily  cause  such  an 
obstruction  as  would  amount  to  a  nuisance.]  At 
all  events  the  board  could  not  protect  the  defen- 
dants from  an  indictment,  nor  from  penalties  for 
what  they  proposed  to  do,  and,  therefore,  their 
sanction  was  useless  and  void. 

Baylis  was  not  heard  in  reply. 

Blackburn,  J. — I  think  our  judgment  on  this 
demurrer  must  be  for  the  plaintiffs,  who,  beins  a 
Highway  Board,  are,  by  force  of  the  Highway  Act 
of  1865,  in  the  same  position  as  a  surveyor  before 
thaii  Act.  The  surveyor  had  the  control  of  the 
.highways  in  his  district,  and  could  prevent  any- 
thing being  done  iniurious  to  the  parish,  which 
was  not  the  right  of  the  party  doing  it.  Here  the 
declaration  alleges  that  it  was  agr^d  that,  if  the 
plaintiffs  would  give  and  grant  to  the  defendants 
their  licence  and  permission  to  open  a  certain 
public  highway,  the  defendants  would  make  good 
the  surface  of  the  road  which  might  be  disturbed 
or  damaged  thereby,  and  would  pay  a  certain  sum 
to  the  plaintiffs.  This  agreement  on  defendants' 
part,  not  being  under  seal,  requires  some  consider- 
ation to  make  it  binding.  It  is  a  sufficient 
consideration  to  support  a  promise,  if  the  person 
promising  obtain  thereby  some  benefit  for  himself, 
or  put  the  other  person  with  whom  he  is  dealing 
to  8ome  inconvenience  or  loss.  Here  the  defen- 
dants had  the  advantage  by  this  ag^reement  of 
protection  from  any  steps  in  the  way  of  prosecution 
which  the  plaintiff's  might  otherwise  nave  insti- 
laccd  against  tbem,  and  at  the  same  time,  by 


availing  themselves  of  this  licence,  the^  pafe  the 
plaintiffs  to  the  risk  of  liability  for  the  intormit- 
tence  of  their  duty  to  maintain  the  road  in  repair. 
It  is  contended,  however,  that  if  there  had  oeeo 
any  liability  on  the  plaintiffs'  part,  the  agreement 
must  have  been  to  license  an  illegal  afst,  ^  There 
might  have  been  a  possible  risk  of  indictment 
against  the  Board ;  and  yet  the  obstmction  of  tbt 
road  need  not  necessarily  have  been  a  nniaanoe,  or 
illegal  ;  and  it  seems  to  me  that  it  does  not 
follow  that  a  jury  would  find  the  opening  of  a  roid 
for  the  purpose  reouired  by  the  defendants  neces- 
sarily a  nuisance,  although  it  could  not»  perhaps, 
fail  to  be  a  teinporary  obstruction.  I  think  a 
bargain  was  sufficiently  made  according  to  the 
statements  in  the  declaration,  and  I  do  not  think 
the  necessary  result  and  object  of  it  was  the  per- 
formance of  an  illegal  act. 

Mellor,  J. — I  am  of  the  same  opinion.  I  had 
some  doubt  at  first,  but  I  am  now  satisfied  that 
what  the  defendants  were  licensed  to  do  was  not 
necessarily  an  indictable  offence,  nor  an  illegal  act 
at  all.  Clearly,  the  plaintiffs  mig[ht  have  taken 
steps  to  prevent  it ;  and  I  think  if  a  person  au- 
thorise an  act  which  he  has  the  power  to  prevent, 
he  gives  a  sufficient  consideration  for  a  promise 
by  the  person  authorised.  I  think  this  amounts 
to  a  valid  agreement,  and  the  objection  to  it  is  not 
only  insufficient,  but,  as  it  seems  to  me,  it  raises 
a  very  shabby  defence. 

Lush,  J.— I  am  of  the  same  opinion.  This  ap- 
pears to  me  a  clear  case.  First  it  is  allied  that 
this  is  nitdum  pactum.  Now  it  has  been  held  that 
where  a  depression  has  occurred  in  a  road,  it  is  the 
duty  of  persons  who  have  the  charge  of  maintain- 
ing the  road,  to  repair  it.  By  this  lioence  the 
plaintiffs  incurred  the  risk  of  having  to  repair  the 
road,  and  that  appears  to  me  to  be  ample  con- 
sideration for  the  promise  made  by  the  defen- 
dants. This  licence,  besides,  was  also  a  benefit 
to  the  defendants  as  well  as  a  detriment  to  the 
plaintiffs,  because  the  former  thereby  obtained 
protection  from  prosecution  by  the  latter.  Fur- 
ther, it  was  said  that  the  licence  was  void,  because 
it  authorised  an  illegal  act ;  but  even  if  openiuft 
the  road  should  amount  to  an  obstruction,  it  ii 
not  necessarily  a  nuisance.  There  is  nothing, 
therefore,  to  invalidate  this  agreement,  and  the 
declaration  is  good. 

Judgment  for  plairUtfi. 

Attorneys  for  plaintiffs,  Tilley  and  Liggins. 
Attorney  for  defendants,  J,  M.  WeigJUman. 


Saturday,  Nov.  14, 1874, 
Barton  v.  Piggott. 

Highway — Surveyor's  accounts — Use  of  team  and 
materials — Allowances  of  iUegaZ  charats^ 
Justices'  discretion. — 6  ^  6  Will.  4,  c.  50.  ff. 
44&46. 

The  amounts  of  the  respondents,  who  were  ^urveyon 
of  highways,  loe^-e  duly,  under  sect,  4-^  of  the 
Highway  Act  1835,  laid  before  and  approved  hg 
the  parishioners  in  vestry  assembled  ;  and  oIm 
laid  before  justices,  who  upon  complaini  of  appeir 
lant,  a  rcUepayer,  examined  one  of  the  respanaei^ 
on  oath  and  allowed  the  accounts.  Some  qf  iks 
charges  allowed  had  been  incurred  for  team  and 
maierials  provided  by  the  said  respondent  wUkoMi 
a  pi'evious  written  order,  for  which  by  tfad.  46  a 
surveyor  is  liable  to  a  penalty,  Thejuetieeet  hom^ 
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mnd  that  the  required  work  of  the  highujay 
tot  otherwiee  ha/ve  been  done,  that  no  frawd 
9i>  commuted  or  contemplated  by  the  re* 
fUSf  that  the  worha  had  been  well  a/ad 
ieaHy  perform^,  and  that  the  eofpenses 
i  were  bond  fide  incurred, 
*on  a  case  stated,  that  eed,  46  prohibiis 
w  for  and  use  of  a  sv/rveyor'e  horses  and 
lis,  without  previous  written  order,  alto- 
and  makes  them  absolutely  illegal  and  void, 
charges  for  them  cannot  be  enforced  in 
y ;  and  that  the  discretion  to  justices  given 
.  44  does  not  enable  them  to  allow  sv>ch 

• 

I  a  case  stated  by  two  cf  Her  Majesty's 
of  the  Peace,  in  and  for  the  county  of 
under  the  statute  20  &  21  Vict.  c.  43,  for 
Dse  of  obtaining  the  opinion  of  the  court 
ions  of  law  which  arose  before  them  as 
\T  stated. 

pecial  sessions  for  the  highways  in  the 
ssional  division  of  Penkridge,  in  the 
Stafford,  held  in  and  for  the  said  division 
th  July,  1872,  a  complaint  preferred  by 
/ash  Barton,  of  Hednesford,  in  the  said 
person  chargeable  to  the  highway  rates 
in  inhabitant  of  the  township  or  liberty 
^sford,  in  the  said  division  (herein^ter 
appellant),  against  the  accounts  of  the 
Its,  Francis  Piggott  and  Thomas  Eskrett, 
5  surveyors  of  the  highways  of  the  said 
or  liberty,  and  of  the  application  of  the 
3ceived  by  them  during  their  tenure  of 
ich  expired  on  the  3rd  June  then  last, 
I  complaint  was  stated  as  follows : 
of  the  amount  stated  in  the  said  accounts 
Jen  paid  to  one  Wm.  Simcox  6L  16«.  6d., 
of  has  not  been  paid, 
of  the  amount  stated  in  the  said  accounts 
•een  paid  to  one  John  Peake,  no  part 
IS  been  paid. 

of  the  amount  stated  in  the  said 
bo  have  been  paid  to  one  Bartholomew 
>ff.  6e2.,  part  thereof,  has  not  been  paid. 

the  said  late  surveyors  are  not  entitled 
redit  in  their  said  accounts  for  the  sums 
id,  nor  for  the  sum  of  26Z.  188.  credited 
3aid  accounts  as  payment  to  the  said 
iggott  for    team    work,  and  materials 

have  been  done  and  supplied  by  him  : 
rd  and  determined  by  the  said  justices 
Q  present,  and  upon  such  hearing  they 
the  said  complaint  and  allowed  the  said 


ereas  the  appellant  being  dissatisfied 
determination,  upon  the  hearing  of  the 
laint  ab  being  erroneous  in  point  of 
lant  to  sect.  2  of  the  said  statute 
ict.  c.  43)  duly  applied  to  the  justices  in 
•  state  and  sign  a  case  setting  forth 
ind  the  grounds  of  such  their  deter- 
318  aforesaid  for  the    opinion   of    this 

duly  entered  into  a  recognizance  as 
I  the  said  statute  in  that  behalf ;  but  the 
ing  of  opinion  that  the  application  of  the 
WB&  merely  frivolous,  refused  to  state 
ich  case,  and  at  his  request  signed  and 
3  him  a  certificate  of  such  refusal ;  and 
[er  Majesty's  Court  of  Queen's  Bench 
uster,  has  since  firranted  a  rule  calling 

to  state  such  case, 
B  the  said  justices  in  obedience  to  the 


said  rule  and  the  provisions  of  the  said  statute, 
stated  and  signed  tne  following  case : 

At  the  hearing  of  the  said  complaint  at  the 
said  special  sessions,  the  said  Francis  Piggott, 
one  of  the  respondents,  produced  the  said 
accounts  which  were  signed  by  himself  and  the 
co-respondent ;  and  being  examined  on  oath  he 
stated  Lhat  the  said  accounts  presented  to  the 
justices  for  allowance  (and  which  appeared  on  the 
face  of  them  to  have  been  submitted  to  and 
allowed  at  the  annual  vestry  for  allowing  such 
accounts,  which  vestry  was  numerously  attended, 
and  which  accounts  were  signed  by  the  chairman 
and  many  of  the  ratepayers  as  being  allowed  by 
them)  contained  the  whole  of  the  moneys  received 
and  expended  by  the  said  respondents,  as  sur- 
veyors of  the  highways  for  the  liberty  of  Hednes- 
ford ;  that  the  sum  of  26Z.  6«.  6/i.  therein  charged 
for  gravel,  was  for  gravel  supplied  from  his  own 

Cit,    but    that  he  had   charged    nothing  for  it 
eyond  royalty;    that  the  amount  of   26Z.    18^. 
charged  for  team  work  in  the  said  accounts  was  for 
work  done  by  his  own  horses,  and  part  of  Peake's 
bill ;  that  all  the  work  charged  for  was  done,and  that 
he  only  employed  his  own  horses  when  he  could 
not  get  other  horses ;  that  the  several  sums  stated 
in  the  said  account  as  having  been  paid  to  John 
Peake,  Thomas  Salt,  and  William  Simcox,  and  for 
which  vouchers  signed  by  them  were  produced, 
had  not  been  so  paid  to  them  by  the  said  surveyors, 
but  that  the  vouchers  were  obtained  to  meet  any 
question  of  irregularity,  if  the  account  appeared 
in    the    respondent's  (Francis  Piggott's)    name. 
That  inasmuch  as  the  respondent  Francis  Piggott 
had  used  his  own  horses  for  team  work,  without 
the  order  of  the  justices,  as  required  b^  law,  the 
charges  were  illegal,  and  could  not  be  allowed  by 
them.    No  attempt  was  made  by  the  appellant  to 
show  that  the  goods  had  not  been  supplied,  or  that 
the  work  had  not  been  done,  but  only  that  it  had 
been  done    illegally.     The   appellant's    attorney 
stated  that  there  was  no  desire  to  inculpate  the 
respondent   Thomas    Eskrett    in   the  charge  of 
having  acted  illegally,   but  that    he    should   be 
exonerated  altogether  fh)m  blame  in  the  matter, 
and  they  were  prepared  to  give  an  undertaking  to 
that  effect. 

The  respondents  did  not  deny  the  irregularities 
complained    of,     but    the    respondent    Francis 
Piggott  stated  that  in  some  of  the  vouchers  pro- 
duced the  items  charged  were  partly  supplied  by 
the  persons  signing  the  same  and  partly  by  him- 
self, and  that  when  the  accounts  were  made  out 
they  were  charged  for  in  the  names  of  the  several 
parties  as  set  forth  in  the  complaint  and  receipted 
by  them;    that  unless   the    respondent   Francis 
Piggott  had  used  his  own  horses,    the  required 
work  would  not  have  been  done,  and  great  ineon* 
venience  would  have  arisen ;  that  the  objections 
raised  by   the   appellant   to   the    said  accounts 
were  not  raised  in  order*  to  show  that  the  said 
libercy,  or  the  ratepayers  therein,  had  been  de- 
frauded in  any  way  or  from  B,nj  sense  of  public 
duty,  but  solely  out  of  private  pique  towards  the 
respondent  Francis  Piggott  (the  acting  surveyor) ; 
because,  as  was  proved  before  the  justices,  a  pre* 
sen t men t   had    been  made  by  the   respondents 
(or  rather  by  Francis  Piggott  as  such  acting  sur- 
veyor) against  the    appellant  for   an   encroach- 
ment on  one  of  the  highways  in  the  said  liberty  in 
the  erection  of  a  building. 
The  justices,  therQloT^  coTia\^'w:\Ti^^^^»^^  Vt^x^i^ 
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had  been  committed  or  contemplated  by  the  re- 
spondents, and  that  the  statements  as  to  the  im- 
possibility of  obtaining  horses  for  team  and  other 
work  on  the  said  highways  were  correct,  and  that 
the  said  accounts  had  been  audited  and  allowed  by 
a  meeting  of  the  ratepayers  of  the  said  liberty, 
and  on  the  justices  being  informed,  in  reply  to  an 
inquiry  made  by  them  of  the  agents  of  two  of  the 
largest  ratepayers  in  the  liberty  who  were  then 
present,  that  the  work  had  been  well  and  econo- 
mically done,  and  believing  the  reason  assigned  for 
the  appellant's  objection  to  the  accounts  to  oe  true, 
the  justices  allowed  and  passed  the  said  ac- 
counts. 

The  opinion  of  the  court  is  therefore  asked, 
whether,  under  the  circumstances,  the  justices' 
opinion  was  correct. 

Anstie  argued  for  the  appellant. — In  making  the 
rule  absolute,  this  court  (which  was  composed  of 
Cockbum,  C.  J.  and  Archibald,  J.)  held  that  the 
appellant's    objection   was  not  frivolous,  and  in 
effect  expressed  a  decision  on  this  point.    By  sect. 
46  of  the  Highway  Act.  1835  (5  &  6  Will.  4, 
c.  50),  "  in  every  parish  the  surveyor  may,  and  is 
hereby  authorised,  with  the  consent  of  the  in- 
habitants in  vestry  assembled,  to  contract  for  pur- 
chasing, getting,  and  carrying  the  materials  re- 
quired  for  the  repair  of  the  highway;   and  if 
any  surveyor  shall  have  any  part,  share,  or  in- 
terest, directly  or  indirectly,  m  any  contract  or 
bargain  for  work  or  materials,  to  be  made,  done, 
or  provided,  upon,  for,  or  on  account  of  any  of 
the  highway  or  other  works  whatsoever  under  his 
care  or  management,  or  shall  upon  his  own  account, 
directly  or  indirectly,  use  or  let  to  hire  any  team, 
or  use,  or  sell,  or  dispose  of  any  materials  to  be 
used  or  employed  in  making  or  repairing  such 
highway,   or  other  works,  as   aforesaid   (unless 
licence  in    writing  for   the    sale   of    any    such 
materials,  or  to  let  to  hire  any  such  team,  be 
first  obtained  from  two  justices  of  the  peace  in 
special   sessions   assembled),  he  shall  forfeit  for 
every   such  offence,  on  conviction,  any  sum  not 
exceeding  ten  pounds,  and  be  for  ever  after  inca- 
pable of  being   employed  as  a  surveyor   with  a 
salary  under   the  authority  of  this  Act."    This 
provision  renders  these  charges  absolutely  illegal 
lor  all  purposes ;  and  as  the  expenses  here  objected 
to  were  incurred  bj  the  respondent  without  a  pre- 
vious licence  in  writing,  the  justices  were  wrong  in 
allowing  them.     It  was  held  in  Smith  v.  Mawhood 
(14  M.  &  W.  452)  under  a  similar  provision  in  the 
Excise  Acts,  that  where  it  appears  the  intention  of 
the  Legislature  to  prohibit  a  contract,  even  although 
it  be  only  for  purposes  of  revenue,  the  contract  is 
illegal  and  void,  and  no  action  can  be  maintained 
upon  it.     So  in  Tayltr  v.  Crowland  Gas  and  Coke 
Company  (10  Ex.  293)  words  similar  to  these  in 
44  Greo.  3,  c.  98,  s.  14,  which  impose  a  penalty  on  any 
unqualified  person  who  acts  as  a  conveyancer,  were 
held  to  be  prohibitory ;  and  therefore  such  person 
cannot  recover  for   conveyances  drawn  by  him. 
Parke,  B.  is  reported  at  p.  296  to  have  said,  re- 
ferring to  the  case  of  Smith  v.  Mawhood,  and  other 
oases,  "  The  question  in  all  these  cases  is  whether, 
looking  at  the  statute,  the  object  of  the  Legis- 
lature in  imposing  a  penalty  was  to  prohibit  the 
particular  Act,  or  whether  it  was  for  a  different 
purpose."    There   can   be  no  doubt  about   the 
object  of  the  Legislature  in  sect.  46  of  this  Act. 

Staveley  Hill,  Q.  C.  (with  him  Bosanguet),  for 
the  respondent^The  justices  have  found  in  the 


last  paragraph  of  the  case  that  no  fraad  had  been 
committed  or  contemplated  by  the  respondents, 
that  it  was  impossible  otherwise  to  obtain  boneB 
for  team  and  otner  work  necessary  for  the  high- 
ways, that  the  accounts  had  been  allowed  by  the 
ratepayers   and    that   the    work   was    well  and 
economically  done.    This  bein^  so  the  act  of  the 
justices  was  within  the  discretion  vested  in  them 
by  sect.  44  of  the  Highway  Act,  which  providei 
'*  That  within  fourteen  days  after  the  election  ia 
appointment  of  surveyor  as  herein  directed,  the 
accounts  as  aforesaid  made  in  writing  and  signed 
by  the  surveyor,  district  surveyor,  or  assistant 
surveyor,  for  the  year  preceding,  of  all  money 
received  and  disbursed  by  virtue  of  this  Act,  ending 
on  the  day  of  the  election  or  appointment  of  sur- 
veyor shall  be  made  up,  balanced,  and  laid  before 
the  parishioners  in  vestry  assembled,  who  may, 
if  they  think  fit,  order  an  abstract  thereof  to  be 
printed  and  published ;  and  within  one  calendar 
month    after    the    election   or  appointment  of 
surveyor  as  herein  directed,  the  said  aoooants 
shall  be  signed  by  the  surveyor,  district  survejror, 
or  assistant   surveyor  for  the  year    preceding^ 
and  laid  before  the  justices  of  the  peace  at  t 
special  sessions  for  the  highways,  holden  at  the 
place  nearest  to  the  parish  or  district  for  which 
such  surveyor  shall  have  been    appointed;  and 
such  justices  are  hereby  authorised  and  required 
to    examine   him   as  to   the  truth    of  the  sud 
accounts  or   of  any   charge   contained   therdn. 
Provided  always,  that  if  any  person  chargeable  to 
the  rate  authorised  to  be  made  by  this  Act  hat 
any   complaint   accainst    such    accounts    or  the 
application  of  the  moneys  received  by  the  said 
surveyor,  it  shall  be  lawful  for  any  such  inhabitant 
to  make  his  complaint  thereof  to  such  jastioes  at 
the  time  of  the  verification  of  such  accounts  M 
aforesaid;  and  the  said  justices  are  hereby  required 
to  hear  such  complaint,  and,  if  they  shall  think 
fit,  to  examine  such  surveyor  upon  oath,  and  to 
make  such  order  thereon  as  to  them  shall  seem 
meet."    [Blackburn,  J. — Can  that  section  give 
the  justices  discretion  to  allow  illegal  expenses?] 
Sect.  46  does  not  make  these  expenses  illegal,  it 
merely  imposes  a  penalty  upon  the  surveyor  who 
incurs    them.    Even    if  the  effect  of    the  4dth 
section  is  to  prevent  an  action  being  brought  for 
these  charges,'  there  is  nothing  in  it  to  forbid 
justices   from  allowing  them  in  their  discretion 
under  such  circumstances  as  these.      This  was 
perhaps  an  illegality  on  Piggott*s  part ;  bat  so  fiv 
as  the  two  surveyors  are  concerned,  both  of  whom 
are  reppondeuts  here,  it  cannot  be  more  then  ta 
irregularity  which  is  cured  by  the  allowanoeof 
the  ratepayers  and  the  justices. 

Anstie  in  reply: — It  was  not  suggested  when 
cause  was  shown  against  the  rule  ordering  this 
case  to  be  stated  that  this  could  be  within  the 
justices'  discretion ;  nor  was  the  point  raised  in 
two  other  cases  in  which  similar  roles  were 
obtained,  in  both  of  which  the  court  must  ha^ 
considered  it  was  competent  to  review  allowanoei 
of  illegal  expenses.  In  Toumsend  t.  Reed  (90  L.  J* 
M.  C.  223  &  245)  the  complaint  was  in  respect  d 
legal  expenses  claimed  by  a  surveyor  undw  secL 
111  of  the  Highway  Act,  and  allowed  by  the  ju- 
tices  under  this  sect.  44.  A  preliminary  d^jadkia 
was  taken  to  the  jurisdiction  of  the  court,  hot  it 
was  held  that  it  was  a  proper  question  upon  iHiicb 
to  state  a  case.  So  in  Taylor  y.  SkuufiM  (6  IkT* 
Bep.  N.  S.  26)   no  objection  was  taken  to  tbfi 


MAGISTRATES'  CASES. 


239 


UtTLET  AUD  ANOTHEB  V,  TODMORDBN   LoCAL  BOAKD. 


C.P.] 


[O.P. 


oompetenoj  of  the  court  to  review  an  allowance  by 
jostioes  under  this  same  sect.  44,  on  the  ground 
suggested  on   behalf  of  the    respondents    here. 
[Bulckbubn.  J. — In  both  those  cases  the  court 
held  the  justices  to  be  right;  they  mi^ht  well 
have  done  that  without  considering  this  point. 
Those  decisions  do  not  touch  the  question  whether 
the  justices'  discretion  as  given  by  sect.  44  is  wide 
enough  to  cover  the  allowance  of  illegal  expenses.] 
This  court  will  review  even  the  exercise  ot  discre- 
tion, if  the  decision  be  clearly  illegal  and  improper. 
Blackbtjbn,  J. — I  think  our  judgment  must  be 
for  the  appellant,  and  the  justices  have  arrived 
at  an  erroneous  decision.    By  the  46th  section  of 
tne  Hjghway  Act  any  surveyor  who  shall  have  any 
part,  ^are,  or  interest,  directly  or  indirectly,  in 
any  contract  or  barsain  for  work  or  materials  for 
his  highway,  or  shall,  upon  his  own  account,  use, 
or  let  to  hire  any  team,  or  use,  sell,  or  dispose  of, 
materials  in  any  works  which  he  is  required  to 
carry  on,  **  shall  forfeit  for  every  such  offence,  on 
conviction,  any  sum  not  exceeding  lOL,  and  be  for 
ever  after  incapable  of  being  employed  as  a  sur- 
vejror  with  a  salary."  Now,  the  first  question  which 
arises  is  whether  the  intention  of  the  Legislature 
was  merely  to  impose  a  penalty  upon  a  surveyor  who 
used  his  own  team  or  materials,  or  whether  it  was 
to  declare  by  this  section  that  all  such  contracts 
or  charges  should  be  absolutely  illegal.    It  seems 
to  me  that  it  was  intended  to.prohihic  such  charges 
altogether,  and  to  make  them  illegal  and  void,  so 
that  they  cannot  be  enforced  in  any  way.    Clearly 
the  charges  complained  of  in  this  case  were  of  this 
kind,  and  they  may  be  said  to  be  admittedlv  illegal, 
for  it  was  attempted  to  bolster  them  up  by  false 
vouchers.    This  being  &o,  the  next  question  is 
whether  sect.  44  gives  the  justices  power  to  allow 
these  expenses :  the  words  are,  "  the  justices  are 
hereby  required  to  hear  such  complaint,  and,  if  they 
shall  thiuK  fit,  to  examine  sucn  surveyor  upon 
oath,  and  to  make  such  order  thereon  as  to  them 
shall  seem  meet."  The  order  which  to  the  justices 
here  seemed  meet,  was  to  allow  certain  illegal 
expenses  against  the  parish,  which  are  expressly 
foroidden  to  be  incurred  at  all.    The  words  by 
which  their  discretion  is  created  cannot  possibly 
cover  such  an  allowance  as  this.    These  expenses 
must  be  disallowed. 

Mellob,  J. — I  have  come  to  the  same  opinion, 
but  I  was  anxious  at  first  to  see  how  far  by  sect.  44 
the  discretion  of  the  justices  extended.  I  am  now 
satisfied  that  the  Legislature  could  not  have  in- 
tended that  justices  should  allow  expenses  which 
are  strictly  and  expressly  forbidden  by  another 
section  of  that  Act.  The  penalty  is  not  suj£cient 
to  enforce  the  object  of  the  46th  section,  and  I 
think  by  this  decision  we  are  furthering  what  was 
clearly  the  intention  of  the  Legislature. 

Abchibald,  J. — I  am  of  the  same  opinion.  We 
are  bound  to  put  a  consistent  construction,  so  far 
as  we  can,  upon  the  various  provisions  of  this  Act. 
Sect.  46  makes  these  expenses  absolutely  illegal, 
and  therefore  sect.  44  cannot  enable  the  justices  to 
I^alise  them  by  finding  they  are  necessary.  They 
have  a  wide  discretion,  but  not  wide  enough  to 
allow  illegal  charges. 

Judgment  for  appellant — Oaae  to  go  ha>ck  to 
jtuftices  for  fwrther  inquiry  in  accordance 
wiih  the  opinion  of  the  court. 

Attorneys  for  appellant,  agents  for  Buignan, 
Lmaist  tmi  Lewis,  WalsalL 

Attorneys  for  respondents.  Sharp  and  Ullithome, 
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Friday,  Nov,  13, 1874. 
Uttley  and  another  v.  Todmorden  Local  Boabd. 

Award  of  compensation  far  land  taken  for  public 
purposes  —  Construction  of  sewer — Lump  strni 
awarded — Action  for  nonpayment — Fleas  thai 
various  items  improperly  induded — Prosvective 
damage— Public  Health  Act  1848  (11  &•  12  Vict 
c.  63),  ss.  43,  46,  47, 123, 144. 

Arbitrators  determining  compensation  under  the 
Public  Health  Act  1848  may  take  into  account  all 
prospective  damage  to  the  land  taken  for  the  pur^ 
poses  of  the  Act, 

By  sect.  47  of  the  Public  Health  Ad  1848  "no 
building  may  be  ereded  over  a  sewer  of  the  local 
board  of  health  without  the  written  consent  of  the 
board,  first  had  and  obtained," 

By  sect,  144,  **fuLl  compensation  shall  he  nuide  to 
all  persons  sustaining  any  damage  by  reason  of 
the  execution  of  the  powers  of  the  Act." 

To  a  declaration  for  nonpayment  of  a  sum  awarded 
to  the  plaintiffs  as  compensation  for  the  construe* 
tion  by  the  defendants  of  a  sewer  under  the  land 
of  the  plaintiffs,  in  execution  oj  the  powers  of  the 
Ad,  the  defendants  pleaded  that,  in  making  up 
the  said  sum,  the  umpire  under  the  arbitration 
had  taken  into  consideration,  first,  the  improba* 
bility  tliat  tlie  defendants  would  give  the  plaintiffs 
leave  to  build  under  sect.  47 ;  secondly,  the  de^ 
fedive  construction  of  the  sewer ;  and,  thirdly, 
the  stenches  proceeding  from  the  sewer : 

Held,  bad  pleas. 

Declaration,  that  one  John  Knowles  was  seised 
in  his  demesne  as  of  fee  of  certain  lands  in  the 
district  of  the  defendants,  and  the  defendants  pro- 
posed to  construct  a  certain  public  sewer  in  the 
said  district ;  that  it  had  been  duly  reported  to  the 
defendants  that  it  was  necessary  to  carry  the  said 
sewer  into,  through,  or  under  certain  lands  belong- 
ing to  the  said  Knowles,  and  that  the  defen- 
dants gave  notice  to  the  said  Knowles  that 
within  a  reasonable  time  after  that  notice,  viz., 
after  the  expiration  of  ten  days,  they  would  cause 
such  sewer  to  be  constructed  into,  &c.,  the  said 
land,  and  that  compensation  would  be  made  to 
Knowles  for  any  surface  damage  which  he  might 
sustain  by  reason  of  such  works  ;  that  the  plain- 
tiffs were  devisees  in  trust  of  the  said  land,  under 
the  will  of  Knowles ;  that  the  plaintiffs,  as  such 
devisees,  gave  notice  to  the  defendants  (after  re- 
citing the  notice  of  the  defendants  to  Knowles,  and 
further  reciting  that  the  defendants  had  entered 
the  said  lands  in  the  lifetime  of  the  said  Knowles, 
and  executed  certain  works  therein  and  thereunder, 
in  alleged  execution  of  the  said  notice,  and  that 
the  defendants  had  not  paid  compensation  to  the 
said  Knowles  or  the  plaintiffs,  and  that  the  defen- 
dants had  refused  to  permit  the  plaintiffs  to  con- 
struct any  buildin^rs  whatsoever  over  the  said 
sewer,  constructed  m,  &c.,  the  said  lands)  that  it 
was  their  desire  that  the  amount  to  be  paid  to  them 
in  respect  of  the  premises  should  be  settled  by  arbi- 
tration ;  that  an  arbitration  was  had  and  proceeded 
with  accordingly,  and  that  the  umpire  in  the  said 
arbitration  awaraed  unto  the  plaintiffs  the  sum 
of  1736Z.  199.  3(i  "as  compensation  for  the  said 
entry  by  the  said  defendants  on  the  said  lands  of 
the  said  plaintiffs,  and  for  all  surface  and  other 
damage  occasioned  and  then  coxi\»m\>iTi%YDLX«K^R^\k 
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or  by  reason  of  the  constmction  by  the  defendants 
of  such  public  sewer  into,  upon,  through,  or  under 
a  part  of  such  lands,"  with  the  taxed  costs  of  the 
reference,  amounting  to  570L  9«.  4d. 

Averment  of  conmtions  precedent. 

Breach :  That  the  defendants  had  not  paid  the 
said  sums  of  1735L  19«.  Sd.  and  570L  da.  4d.,  or 
either  of  them. 

Pleas :  Thirdly,  that  the  said  sum  of  1735Z.  19«.  3d. 
was  awarded  as  a  lump  and  indivisible  sum,  and 
that  in  awarding  the  said  sum  the  umpire  pro- 
ceeded on  the  assumption  that  the  plaintiffs  would 
not  be  able  to  build  and  would  be  prevented  by  the 
defendants  from  building,  and  would  be  unable  to 
procure  the  couseiit  of  the  defendants  to  build  on 
the  said  lands  over  the  said  sewer,  and  that  the  said 
sum  of  17357.  19«.  Sd.  was  awarded  to  the  plaintiffs 
by  the  said  umpire  as  compensation,  among  other 
things,  for  the  plaintiffs  so  not  being  able  to  build 
on  the  said  land,  and  so  being  prevented  from 
buildiug  thereon,  and  so  being  unable  to  procure 
such  consent,  and  the  said  costs  were  incurred  for 
and  in  respect  of  the  said  matters  in  respect 
whereof  the  said  sum  of  1735L  19«.  3d.  was  so 
awarded ;  fourthly,  that  the  umpire  proceeded  on 
the  assumption  that  the  plaintiffs  were  entitled  to 
compensation  by  reason  of  the  sewer  having  been 
constructed  in  a  defective  manner;  fifthly,  that 
the  umpire  proceeded  on  the  assumption  that 
the  plaintiffs  were  entitled  to  compensation  by 
reason  of  certain  manholes  having  been  constructed 
by  the  defendants  having  existed  in  the  said  sewer 
at  the  time  when  the  said  umpire  was  appointed, 
but  which  said  manholes  had  ceased  to  exist,  and 
had  been  removed  by  the  defendants  before  the 
said  award  was  made,  and  that  the  said  sum  of 
1735L  19«.  3d.  was  awarded  to  the  plaintiffs  by  the 
said  umpire  as  compensation,  among  other  things, 
for  the  said  manholes,  on  the  assumption  that  the 
said  manholes  were  in  existence  at  the  time  of 
making  the  said  award,  and  would  always  continue 
to  exist  on  the  said  lands ;  and,  sixthly,  that  the 
said  umpire  proceeded  on  the  assumption  that  the 
plaintiffs  were  entitled  to  compensation  by  reason 
of  stenohes  proceeding  from  the  said  sewer. 

Demurrer  to  pleas,  on  the  ground  that  they  did 
not  show  the  award  to  be  bad. 

Beplication  to  plea  6 :  that  the  stenches  were 
divers  offensive  and  pestilential  stenches  caused  by 
the  defendants  to  run  through  the  said  sewer  over 
adjoining  lands  of  the  plaintiffs,  which  were  thereby 
rendered  unhealthy  and  less  fit  for  the  erection  of 
houses  thereon,  and  thereby  deteriorated  in  value. 

Demurrer  to  replication,  on  the  ground  that  the 
umpire  could  not  take,  and  ought  not  to  have 
taken,  into  consideration  the  stenches  in  question. 

Joinders  in  demurrer. 

The  plaintiffs'  points  were :  that  the  severa 
matters  in  the  several  pleas  respectively  mentioned, 
and  in  respect  whereof  compensation  was  awarded, 
as  in  the  several  pleas  respectively  mentioned, 
were  respectively  the  subject  of  compensation 
under  the  reference  and  under  the  provisions  of 
the  Public  Health  Act  1848;  that  nothing  ap- 
peared or  was  stated  by  the  several  pleas  respec- 
tively to  disentitle  the  plaintiffs  to  compensation 
in  respect  of  the  matters  therein  respectively  men- 
tioned ;  and  that  the  sewer  should  have  been  so 
constructed  as  to  prevent  stenches  injurious  to 
health  from  proceeding  therefrom,  but  failed  to  do 
so,  and  that  compensation  was  properly  awarded 
in  respect  thereof. 


The  defendants'  points  were :  That  sect  47  of 
the  Public  Health  Act  1848,  does  not  entitle  the 
local  board  arbitrarily  to  withhold  sach  oonsent  as 
is  therein  mentioned(a),  and,  consequently,  that 
the  plaintiffs  were  not  entitled  to  compensatioii  on 
the  basis  mentioned  in  the  third  plea ;  that,  aa* 
suming  that  the  local  board  is  entitled  arbitrariW 
to  withhold  such  consent,  the  power  of  withhati* 
ing  such  consent  does  not  arise,  and  oannot  be 
exercised  until  application  is  made  for  leave  to 
erect  some  s()ecific  nuilding,  and  that  the  compen- 
sation must  be  made  in  respect  of  the  refhaal  to 
consent  to  the  erection  of  such  speoifio  building; 
that  asRuming  the  plaintiffs  to  have  saatamed 
damage  by  reason  of  the  sewer  having  been  con- 
structed in  a  defective  manner,  their  remedy  wis 
by  action  and  not  by  compensation  under  the  Act; 
that  damage  to  be  sustained  by  the  plaintiffs  in  the 
future,  by  reason  of  the  continued  existence  of  the 
manholes,  was  not,  under  the  circamstanoes  stated 
in  the  fifth  plea,  the  subject  of  compensation  onder 
the  Act ;  that  if  the  damage  for  the  defective  con- 
struction, and  the  manholes,  is  the  subject  of  com- 
pensation, it  only  becomes  such  when  the  damage 
has  actually  arisen ;  and  that  the  damage  referred 
to  in  the  sixth  plea,  and  the  replication  thereto,  is 
the  subject  of  an  action  and  not  of  compensation. 

Manisty,  Q.O.  (Forbes  with  him),  for  the  plain- 
tiffs in  support  of  the  demurrers,  referred  to  sects. 
43,  46,  47, 123,  and  144  (h)  of  the  PabUc  Health 
Act  1848  (11  &  12  Vict.  c.  63).  [Keating.  J.— b 
not  the  test  whether  an  action  will  lie  ?]  Certainly; 
and  there  is  nothing  in  these  pleas  to  shovrarigfat 
of  action.    He  was  then  stopped. 

Herschel,  Q.  C.  (Care  with  him),  for  the  defen- 
dants, in  support  of  the  pleas. — The  complaint  of 
the  defendants  is,  that  toe  umpire  has  proceeded 
on  the  assumption  that  the  plaintiffs  never  conld 
build  on  their  land.  The  plaintiffs  mi^ht,  notwith- 
standing that  they  had  got  compensation,  build  all 
the  same.  [Keating,  J. — The  pleas  do  not  show 
that  the  umpire  assumed  facts  without  ascertain- 
ing them.  It  may  be  that,  commercially  speak- 
ing, the  plaintiffs  would  be  unable  to  buUd  ova 
the  sewer.]  In  The  Souihampiot^  and  Itchin  Float' 
ing  Bridge  and  Road  Company  v.  SouUiamptan 
Local  Board  (28  L.  J.  il,  Q.  B.),  it  was  held  npon 
demurrer  that  an  action  lay  against  the  defendants 
for  negligently  constructing  a  sewer  so  aa  to  cause 
a  nuisance  by  its  discharge.  [Lush,  J. — ^Tke  pleas 
do  not  allege  a  nuisance,  and  the  plea  as  to  the 
stenches  could  be  proved  by  showing  that  stenches 
arose  for  a  short  time  during  cleansing.] 

Keating,  J. — I  am  of  opinion  that  these  ^eas 
are  bad,  and  that  the  umpire  took  into  oonsiaera- 
tion  no  more  than  he  ought  to  have  done.  It  seems 
to  me,  for  instance,  that  he  had  a  perfect  right  to 
take  into  consideration  the  deterioration  of  the 
land  arising  from  the  necessity  of  obtaining  con- 
sent to  build,  and  from  the  improbability  that  the 
defendants  could  ever,  consistently  with  the 
effective  maintenance  of  the  sewer,  give  their  pe^ 
mission  for  the  land  to  be  built  upon.    As  to  the 


(a)  By  sect.  47,  "  It  shall  not  be  lawful  to  oaaaa  aay 
sewer  or  drain  to  oommnnioate  with  or  be  emptied  isto 
any  sewer  of  the  local  board  of  health,  nor  to  oanMtitf 
bmlding  to  be  newly  ereoted  over  any  snoh  lastmeniioaH 
sewer  .  .  .  without  the  written  consent  of  the  aaid  looil 
board  first  had  and  obtained." 

(6)  By  sect  144,  **  Full  compensation  shall  be 
to  all  persons  sastaining  any  damage  hw 
ezerdae  of  any  of  the  powers  of  this  Aot. 
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foaith  plw,  there  ia  »  little  more  doabt  it.  Ur. 
Hanohel  argaea,  that  iaasmnch  as  the  defective 
conatmction  of  a  sewer  would  be  actionable,  it  ia 
therefore  not  the  gubject  of  compenaatioii.  Eut 
the  ampire  roKj  have  cosBidered  that  the  aewer 
was  oDoer  the  circamatances  defective,  and  yet  not 
BO  &r  and  in  anch  manner  defective  as  to  rendei 
the  defendanta  liable  to  an  action.  If  it  had  been 
tbe  iotention  of  the  defendants  to  ineist  that  the 
nmpire  had  in  hia  mind  on  actionable  defectire- 
nees,  they  ooK'^t'  ^  have  aaid  bo  more  pluinlj  in 
their  plea.    The  fifth  plea  being  abandoned,  I  will 

ras  it  over  in  silence.     Coming  to  the  sixth  plea 
think   the   tnattera  act    out   in   this  plea  were 
very  properly  considered  b;  the  nmpire. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
Utat  the  ampire  was  bound  to  take  into  considera- 
tion all  damage  both  preaent  and  proapeclive. 

DsNitAK,  J.— I  am  of  the  same  opinion.  As  far 
as  I  oan  see,  the  nmpire  steered  exactly  the  right 
coarse  between  considering  too  mach  and  conai- 
derinff  too  little.  It  wonid  have  been  easy  enough 
to  plead  pleaa  raising  a  defence,  if  there  be  any 
dwenoe. 

Judgment  for  the  plainlifft. 

Attomeya  for  the  plt^tiffa,  Shaw  and  Tre- 
MaUan. 

Attorneys  for  the  defendant",  Biekardi  and 
WaUcer,  for  J.  Blatufield,  Todmorden. 


Nov.  16, 18,  and  20, 1874. 
Pau  (pet.)  V.  HASTSHOiiHB  AND  ANOTHEB  (resps.). 
The   Corrupt  Prach'cet  (Munjeipal  Eleetione)  Aet, 
1872,  36   I-  36   Vid.   c.   60.   $.  W—Rule  55   of 
Miehaelmat  Term,  1872— Payment  of  costs  how 
enforced — Indoraemetit   by   the   registrar   of   the 
datermtnafwn  of   the   barrister   respecHng   coele 
upon  the  petiUcn — "  Bvle  of  court  ordering  the 
omU  to  he  paid  " — Practice. 
The  barritter  v>ho  tried  a  municipal  election  peti- 
tion  duh)   certified   hig   decision  under  sect.   15, 
par.  4  o/  35  ^  36  Vid.  e.  60,  in  vrriting,  and  he 
also  orally  determined  that  the  petitioner's  costs 
were  lo  he  paid  by  one  respondent. 
The   registrar  indorsed  on  the  petition,  "  Election 
void,  '^tiHoner's  coste  to  be  paid  by  the  respon' 
dent,  B.  A.  8." 
Held,  that  surh  indorsement  uias  to  be  treated  as  the 
Bsrrtifieaie  of  the  barrister,  and  could  be  made  a 
rule  of  court  in  the  ordinary  way,  so  as  to  enable 
the  petitioner  to  issue  execution  vpon  it  as  "  the 
mle  of  court  ordering  them  to  be  paid"  in  the 
Manner  pronided  by  Rule  56  Miehaelmas  Term 
1872. 
A  FirrnOK  against  the  return   of  UesBra.  Harts. 
dome  and  Sylvester  as  conncillors  at  the  Muni- 
Opal  Elections  of  the  boroagh  of  Nottingham  was 
tried  before  Mr.  Dowdeawell,    the  barrister  ap- 
pointed, in  Jan.  1874.     On  24th  Jan.  he  gave  his 
dficiaion   declaiina;   the  reapondente   not  to  have 
been  dalyelecte^  and  directing  the  costs  of  the 
petition  to  be  paid  by  the  resfiondent  Sylvester. 
^e  jadgment  waa  oral. 

Cave  now  moved  for  a  mle  calling  on  the 
rMpondent  Sylvester  to  pay  to  the  petitioner  the 
taxed  ooata.  The  19th  section  of  35  &  36  Yiot. 
c.  60,  The  Corrupt  Praoticea  (Unnicipal  Elections) 
Act  1872,  aab-secL  2  enacta  :  "  The  costs  may  be 
taxed  in  th«  preaoribed  manner,  but  according  to 
Xm.  Cas.— Vol.  IK. 


the  same  principles  as  costs  between  attorney  and 
client  in  a  auit  in  the  High  Court  of  Chancery,  and 
such  costs  mav  be  recovered  in  the  same  manner 
as  the  costs  of  an  action  at  law,  or  in  such  other 
manner  as  may  be  preacribod,"  and  rule  55  made 
under  tbe  above  Act  says,  "  Costs  shall  be  taxed 
by  the  Master  or  at  bis  request  by  any  Master  of 
a  superior  court,  upon  the  rule  of  court  oi  judge's 
order  by  which  the  coats  are  payable,  and  coats 
when  taxed  may  be  recovered  by  execution  issued 
upon  the  rule  of  court,  ordering  them  to  be  paid; 
or  if  payable  by  the  order  of  a  judge,  then  by 
making  such  order  a  rule  of  court  in  the  ordinary 
way  and  iasning  execution  upon  auch  mle  against 
the  person  by  whom  the  costs  are  ordered  to  be 
psid,  &c."  In  the  present  case,  the  costa  have 
been  taxed  without  any  order  or  rule,  and  tbe 
petitioner  wants  to  obtain  payment  of  them. 
But  as  the  order  of  the  barrister  was  merely 
verbal,  it  does  not  seem  to  be  such  an  one  as  is 
contemplated  by  the  55th  rule.  [Lord  CoLERmca, 
C.  J.— There  seems  to  be  a  little  confusion  as  the 
55th  rule  appears  to  have  been  taken  from  tbe 
Parliamentary  Election  Rules,  and  does  not  follow 
sect.  19  of  tbe  Municipal  Election  Act.]  The 
master's  allocatur  is  dated  Aug.  9th,  and  is  the 
petitioner  to  be  allowed  to  issue  execution  upon 
that?  It  will  be  seen  that  if  this  court  make  an 
order  for  the  costs  to  be  paid,  following  the  56tb 
rule,  it  will  be  neceaaary  to  tax  over  again.  An 
application  was  made  before  Blackburn,  J.,  in 
cbambers  to  stay  taxation,  bnt  he  refused  to  make 
an  order  to  do  ta. 

Lord  CoLEKiDGE,  C.J. — We  will  consult  Keating, 
J.,  as  bo  was  one  of  tbe  jadges  who  drew  np  the 
mle  of  Michaelmas  Term,  1872. 

Nob.  18.— The  court  aaid  that  they  were  of 
opinion  that  the  barrister  who  tried  the  petition 
must  be  asked  to  certify  ia  writing  his  decision  as 
to  the  payment  of  costs,  and  then  that  certilicate 
might  be  mode  a  rale  of  court  in  the  ordinary 
way  upon  which  execution  might  issue. 

Nov.  20.  —  Cave  made  a  further  application, 
stating  that  the  barrister  had  under  sect.  16, 
paragraph  i,  of  the  Act  35  &  36  Vict.  c.  60,  certified 
m  writing  hia  determination  to  the  superior  court, 
hut  in  that  certificate  ho  made  no  mention  of  the 
costs.  He,  however,  did  determine  under  aect.  If, 
that  the  coats  were  to  he  paid  by  the  respondent 
Sylvester,  and  the  registrar  indorsed  upon  the 
petition  these  words,  "  Election  void ;  petitioner'a 
costs  to  be  paid  by  the  respondent  B.  A.  Syl- 
vester." Tbe  bdrrister  on  being  applied  to  now 
in  accordance  with  the  suggestion  of  tbe  court 
says,  that  he  has  done  all  that  be  is  required  by 
the  Act  to  do,  and  is  Juneiue  o^iiAo.  The  ques- 
tion seems,  therefore,  to  be,  can  the  postea 
indorsed  by  the  registrar  be  made  a  mle  of 
CJSQFtP  The  practice  of  judges  in  Parliamen- 
tary petitions  appears  to  vary,  some  indorsing 
the  petition  themaelves,  others  permitting  the 
regialrar  to  do  so.  [GaovE,  J.— In  the  Taunton 
case  it  was  certainly  mentioned,  when  the  question 
of  costa  arose  in  consequence  of  the  dissolution  of 
Parliament  juat  at  the  time  I  gave  my  jadgment, 
that  the  registrar  had  made  a  minute  on  the 
petition.] 

Lord  CoLBMDSR,  O.J,— We  are  all  agreed  that 
the  endorsement  made  by  the  registrar  upon  the 
petition  stating  the  determination  of  the  barriater 
aa  to  the  payment  of  the  coats  must  be  treated  aa 
tbe  certificate  of  the  barrisbeT  whink  t(u»  W  ^nsu^ 
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a  role  of  ooart,  and  upon  whiob  execution  may 
issue  in  accordance  with  the  55th  rule. 

Attorneys  for  the  petitioner,   Torr,  Janeway, 
Tagart,  and  Janeway, 


Tuesday,  Nov.  17,  1874. 

Lewis  (app.)  v.  Evaks  (resp.). 

Parliament — County  vote — 6  Vict  c.  18,  ss.  7  and 
100 — Notice  of  objection  sent  by  post — No  postal 
delivery  at  place  of  abode  of  person  objected  to. 
Notice  of  objection  was  sent  by  post  addr*'ssed  to 
TT.,  the  pMee  of  abode  of  the  person  objected  to, 
and  tlie  objector  fuljilled  all  the  requirements  of 
s.  100  of  6  Vict,  c.  18.  The  notice  was  posted  on 
August  \^th,  and  would  reach  the  post  office 
nearest  to  W,,  in  the  morning  of  the  19th.  There 
wcLS  no  delivery  of  letters  thence  to  W.,  and  the 
notice  could  only  reach  the  person  to  whom  it 
was  addressed  at  W.,  by  some  private  accidental 
conveyance. 
Held,  that  the  above  facts  were  no  evidence  that 
the  notice  would  be  delivered  on  or  before  Aug. 
the  20th,  and  that,  therefore,  the  7th  section  of 
6  Vict,  c,  18,  was  not  complied  with,  and  the 
requisite  notice  of  objection  had  not  been  given  to 
entitle  the  objector  to  raise  his  objection  before  the 
revising  barrister. 
This  was  an  appeal  from  the  decision  of  a  revising 
barrister. 

At  the  court  for  the  revision  of  the  register  of 
voters  for  the  county  of  Cearmarthen,  the  appellant 
objected  to  the  respondent's  name  being  retained 
on  the  register,  and  the  former  was  required  to 
prove  that  he  had  complied  with  the  provisions  of 
6  Vict.  c.  18,  8.  7,  and  28  A  29  Vict.  c.  36,  a.  4, 
which  re(juire  the  objector  on  or  before  Aup.  the 
20th,  to  give  notice  in  writing  of  the  objection  to 
the  person  objected  to.  By  sect.  100  of  6  Vict, 
c.  18,  it  is  enacted  "  that  it  shall  be  sufficient,  in 
every  case  of  notice  to  any  person  objected  to  in 
any  list  of  county,  city,  or  borough  voters,  &c., 
and  also  in  the  case  of  county  voters,  to  the 
occupying  tenant  whose  name  and  place  of  abode 
appears  in  such  respective  lists  as  aforesaid,  if  the 
notice  so  required  to  be  given  as  aforesaid  shall 
be  sent  by  the  post."  The  statute  then  specifies 
certain  requisites  (one  of  which  requires  the  notice 
of  objection  to  be  delivered  to  the  postmaster  in 
duplicate,  who  thereupon  stamps  the  duplicate 
and  returns  it  to  the  objector,  and  forwards  the 
notice  to  its  address  by  the  post),  and  continues, 
**And  the  production  by  the  party  who  posted 
such  notice  of  such  stamped  auplicate  shall  be 
evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicate 
on  the  day  on  which  such  notice  would,  m  the 
ordinary  course  of  post,  have  been  delivered  to  such 
place." 

The  question  was  in  this  case  whether  due 
notice  of  objection  had  been  given  to  the  respon- 
dent. The  revising  barrister  stated  the  case  in 
the  following  terms :  "  The  place  of  abode  of 
Evan  Evans  as  described  in  the  list  of  voters  was 
Wem.  The  stamped  duplicate  of  the  notice  of 
objection  was  proauced  before  me  by  the  person 
who  posted  it,  and  it  was  directed  as  follows : 
•  To  Mr.  Evan  Evans,  of  Wem.'  Wem  was  the 
place  of  abode  of  the  said  Evan  Evans,  as  de- 
scribed in  the  said  list  of  voters.  Evidence  was 
/p'ven  before  me,  and  it  is  to  be  taken  as  a  fact 


that  the  notice  in  the  ordinary  course  of  poil 
would  reach  the  post  office  at  a  plaoe  called  lodl- 
wen  (which  is  the  nearest  post  office  to  Wem)  on 
the  19th  Aug.,  at  ten  in  the  morning.  Evan 
Evans'  place  of  abode,  the  said  Wem,  as  d»- 
soribed  in  the  said  list  is  two  miles  from  ESailweo, 
and  there  is  no  delivery  by  post  at  Wem,  and 
unless  by  some  private  accidental  oonve^noe 
Evan  Evans  would  not  have  received  the  notice.** 

The  revising  barrister  held  that  due  notice  of 
objection  had  not  been  given,  and  allowed  the  vote. 

Orantham,  for  the  appellant. — The  whole  Ques- 
tion is,  whether  there  was  any  evidence  of  the 
notice  of  objection  having  been  given  to  the  re- 
spondent, at  Wern,  before  the  20th   Aug.,   the 
facts  being  that  the  person  objected  to  lives  within 
a  mile  or  two  of  the  post  office,  and  that  there  is 
no  postman,  must  the  objector  do  more  than  is 
required  by  the  Act  of  Parliament,  vis.,  post  his 
notice  in  time  for  it  to  reach  the  place  which  is  the 
post  office  for  the  residence  of  the  persou  to  whom 
it  is  sent  ?     The  objector  has  here  done  all  that  is 
required  by  the  100th   section  of  6  Vict,  a  18. 
[Brett,  J. — The  difficulty  is,  that  the  words  whidi 
make  the  production  of  the  duplicate  evidence, 
make  it  evidence  of  the  notice  having  been  given 
on  the  day  on  which,  in  the  ordinary  coarse  of 
post,  it  would  have  been  delivered  to  such  place.] 
The  |)ost  office  for  the  place  must  bo  taken  for  this 
pur(>ose  to  bo  the  place  itself,  otherwise  the  section 
is   misleading    and  does   not  give  the  facilities 
which  it  professes  to  do.    [Brett,  J. — The  section 
is  in  the  nature  of  an  indulgence ;    but  if  yoo 
choose  to  avail  yourself  of  it,  to  exercise  yoar 
option  of  using  the  post  instead  of  a  messenger, 
you  must  be  careful.]   Bisltop  v.  Helps  (2  C.  B.  45) 
IS  in  favour  of  carrying  out  what  I  contend  is  the 
spirit  of  the  Act.    It  is  not  defeated  because  of 
actual  accidental  delay.    Tindal,  C.J.,  in  giving 
judgment,  disposes  oi    the  argument  that   the 
notice  must  be  effectually  sent,  in  the  sense  of  its 
being  sent  and  delivered.    He  says,  *'  It  is  evident 
that  some  privilege  is  meant  to  be  conferred  bj 
sect.  100  on  a  mode  of  dealing  with  the  notice, 
which  is  so  carefully  provided  for.    And  we  think 
the  meaning  of  the  Act  is  this — when  all  these 
conditions  are  complied  with,  such  sending  shall 
be  a  sufficient  substitute  for  giving  the  notice  to 
the  person  objected  to  or  leaving  it  at  his  abode." 
And  again,  "  Supposing  it  was  insisted  that  the 
evidence  of  the  stamped  duplicate  is  not  condn* 
sive  as  to  arrival,  ana  was  answered  by  proof  of 
the  contrary,  it  makes  no  difference  as  to  tne  right 
of  the  objector,  as  the  fact  so  disproved  is  not 
material  to  his  right."    [Brett,  J. — ^When  joo 
have  done  all  that  is  recjuired,  voa  gain  a  prifi- 
lege;  but  what  is  that  privilege  r    It  is  only  that 
the  duplicate  shall  be  evidence  that  the  letter  was 
delivered  on  the  dav  on  which  in  the  ordinaiy 
course  of  post  it  would  be  delivered.] 

No  counsel  appeared  for  the  respondent. 

Brett,  J. — On  the  facts  stated  in  this  case,  I  am 
of  opinion  that  the  objector  had  fulfilled  all  the 
conditions  laid  upon  him  in  the  100th  eeotion  of 
the  Act;  and  therefore  by  their  fulfilment  he  had 
given  all  the  evidence  which  by  that  seoticm  the 
things  which  he  had  done  are  evidence  oL  U  ii 
an  artificial  kind  of  evidence,  and  it  is  nt!mH=^ 
only  by  the  express  statutory  proyisiont  and  is 
limited  by  the  words  of  the  statute.  It  is,  **  efi* 
denoe  of  the  notice  having  been  given  to  the  per* 
son  at  the  place  mentioned  in  sndi  dapKoits  on 
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the  day  on  which  Buch  notice  would  in  the  ordinary 
coarse  of  post  have  heen  delivered  at  such  place. 
Then  it  becomes  a  question  what  is  the  day,  if  any, 
oo  which  it  would  oe  delivered,  and  the  evidence 
here  shows  that  it  would  not  have  arrived  at  the 
place  on  any  known  day  which  we  can  name.  This 
IS,  therefore,  no  evidence  that  it  would  have  been 
delivered  on  the  20th  of  Aug. ;  and  so  the  7th 
section  of  the  Act  is  not  satisfied,  although  the 
lOOih  is.  The  decision  of  the  revising  barrister 
will  therefore  be  affirmed. 

Dbnmah,  J.,  concurred. 

Deeisio  n  a  firmed. 

Attorneys  for  the  appellant.  Prior,  Bigg,  Church, 
and  Adams, 


Tuesday,  Nov,  17,  1874. 
Fox  (app.)  V,  Dallt  (resp.). 

Parliament — Borough  vote — 30  ^31  Vict.  c.  102, 
s,  3—31  ^  32  Vict,  c,  76.  s,  2--37  ^  38  Vict. 
c.  29,  s,  i— Staff  sergeamt  of  militia  required  to 
occupy  an  assigned  house — Occupation  as  tenant. 

A  staff  sergeant  ^  militia  occupied  as  such  one  of  a 
set  of  houses  built  by  the  county  for  the  purpose, 
and  adjoining  tlie  militia  stores,  of  which  tlie  staff 
sergeants  have  the  charge.  The  house  was  as- 
signed  to  him  on  his  appointment  by  the  com- 
mafiding  officer  of  the  regiment,  and  he  could  not 
exchange  it  or  leave  it  without  permission ;  to 
do  so  would  be  a  breach  of  discipline  entailing 
dismissal  from  the  service.  He  could,  however, 
have  performed  his  duties  equally  well  had  he 
lived  elsewhere,  and  permission  to  do  so  had 
actually  been  granted  m  the  case  of  another  staff 
sergeant.  A  deduction  was  made  from  the  pay 
of  each  occupier  of  these  houses  in  respect  of  the 
occupation^  but  ij  he  resided  elsewhere  such 
deduction  continued  to  be  made  nevertheless.  It 
was  in  the  power  of  the  commanding  officer  to 
turn  any  occupier  of  these  houses  out  at  any  time. 

Seld,  that  the  occupation  under  these  circumstances 
was  not  the  occupaiion  of  a  tenant  so  as  to  confer 
the  franchise  under  s.  3  of  the  Representation  of 
the  People  Act,  1867. 

Dobson  V.  Jones  (5  if.  8f  0.  112)  approved  and 
foUowed, 

Appeal  from  the  revising  barrister  for  the 
borough  of  Devizes. 

The  case  set  out  by  the  revising  barrister  was 
aa  follows : 

"  Edward  Dally  is  a  sergeant  on  the  permanent 
8ta£f  of  the  Wiltshire  militia,  and  as  such  occu- 
pies a  house  in  the  Bath-road,  Bowde,  in  the 
borough  of  Devises. 

This  house,  with  others  similar  to  it,  was  built 
while  at  the  same  time  others  were  purchased  by 
the  justices  of  the  peace  for  the  county  of  Wilts 
under  the  provisions  of  the  Militia  Law  Amend- 
ment Act  1854  (17  <fe  18  Vict.  c.  105). 

The  said  houses  stand  in  close  proximity  to  the 
buildings  and  premises  in  which  the  arms,  ac- 
ooutrements,  and  clothing  of  the  Wiltshire  militia 
are  stored. 

They  are  separate  houses,  containing  sufficient 
aooommodation  for  the  families  of  the  sergeants 
who  occupy  them,  and  the  wives  and  famiUes  of 
the  seiYieants  live  there  with  them. 

In  support  of  his  objection  the  appellant  refers 
to  the  2nd  section  of  the  Militia  Pay  Act  (31  &  32 
Yict.  0.  76),   which  enacts  "that  except  when 


employed  as  thereinafter  provided  every  member 
of  the  permanent  staff  of  the  regular  militia  when 
disembodied  shall  reside  in  such  places  as  shall  be 
sanctioned  by  the  Secretary  of  State  for  War,  and 
every  such  member  shall  forfeit  his  pay  for  any 
period  during  which  ho  shall  be  absent,  except 
when  employed  as  thereinafter  provided,  or  when 
absent  by  leave  of  the  colonel  or  commandant  of 
the  regiment,  battalion,  or  corps,  which  shall  not 
except  in  case  of  certified  sickness  extend  beyond 
three  calendar  months  in  one  year,  nor  to  a  greater 
proportion  than  one-third  of  the  non-commissioned 
officers  and  men  at  the  same  time. 

Under  sect.  3  of  the  Militia  Law  Amendment 
Act  1870,  the  above  Act  has  ceased  to  bo  of  any 
force  as  an  Act  of  Parliament,  but  has  the  same 
effect  as  if  Her  Majesty  had  embodied  the  provi* 
sions  thereof  in  a  royal  warrant. 

The  buildings  and  quarters,  including  the  houses 
occupied  by  the  respondent  and  twenty- three  other 
persons  whose  names  appear  in  the  schedule  to 
this  case,  have  been  duly  sanctioned  by  the  Secre- 
tary of  State  for  War. 

Upon  the  appointment  of  the  respondent  as  a 
serc^eant,  the  house  which  he  occupies  was  assigned 
to  him  by  the  commanding  officer  of  the  regi- 
ment. It  IS  an  advantage  to  nim  to  live  there,  as  he 
could  get  no  other  place  of  equal  size  for  the  same 
rent. 

He  could  ]3erform  the  duties  reouired  of  him 
equally  well  if  he  were  living  elsewhere,  which  he 
might  do  by  the  permission  of  the  commanding 
officer. 

One  of  tho  sergeants  by  such  permission  does 
live  elsewhere  and  pursues  the  avocation  of  a  mar- 
ket gardener  besides  fulfilling  his  military  duties. 

Two  shillings  and  fourpence  per  week  is  deduc- 
ted out  of  the  pay  of  the  occupier  of  each  cottage, 
but  if  he  resides  elsewhere,  he  does  not  receive  tne 
said  sum  of  2s.  4d.  extra. 

Before  the  new  buildings  were  erected,  each 
sergeant  was  allowed  4d.  a  day  lodging  money 
which  has  not  been  allowed  since,  but  if  any  ser- 
geant were  billeted  elsewhere  by  reason  of  there 
being  no  house  for  his  use,  he  would  be  allowed 
the  sum  of  4d.  a  dav  lodging  money. 

When  appointed  by  his  commanaing  officer  to  a 
particular  house,  should  he  leave  that  house  with- 
out asking  permission  of  his  commanding  officer, 
it  would  be  a  breach  of  discipline,  for  which  he 
probably  would  be  dismissed  from  the  service. 

The  commanding  officer  would  have  the  power 
of  turning  any  occupier  of  these  buildings  out. 

The  grates,  boilers,  and  other  fixtures  in  the 
houses  are  the  property  of  the  county  of  Wilts. 

All  repairs  are  done  by  the  county. 

The  duties  of  the  sergeants  are  to  look  to  the 
clothing,  arms,  accoutrements,  and  stores  re- 
quired by  the  Militia  during  the  whole  year. 

They  are  liable  to  be  engaged  every  day  on  thi«i 
dutv  if  ordered. 

The  sergeants  parade  at  the  stores  twice  a  week 
and  are  drilled  there. 

At  different  times  a  sergeant  has  resided  out  of 
these  buildings  by  leave  of  the  commanding 
officer. 

Sergeant  Arler,  above  mentioned  as  being  away 
from  the  buildings,  does  not  receive  any  allowance 
for  lodging  money. 

Although  the  said  Sergeant  Arter  resides  away 
from  the  stores,  he  can  as  an  individual  perform 
all  the  duties  required  of  him. 
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No  sergeant  conid  exchange  qaarters  with  an- 
other without  the  leave  of  the  commanding  officer 
or  the  adjutant. 

The  cottages  were  expressly  built  adjoining  to 
the  stores  for  the  accommodation  of  the  men 
employed  in  looking  after  them  and  the  safe 
custocy  of  the  said  stores. 

The  rate  books  for  the  parish  of  Rowde  were 
produced  and  therein  the  name  of  the  respondent, 
Edward  Dally,  appears  thus  : 


Name  of 
ooeapiar. 

Name  of 
owner. 

DMcripti^  of      ritiSion  of 
V^V«^'            property. 

1 

Edward  DaUj. 

Coontj. 

Bafldinn  and 
limd. 

Bath.road, 
The  Storea. 

bnt  the  rest  of  the  spaces  are  left  blank,  no 
assessment  having  been  made  on  the  premises, 
and  no  rate  has  ever  been  paid  (because  never 
asked  for)  either  by  Edwara  Dally  as  occupier, 
or  by  the  county  as  owner  in  respect  of  the  said 
premises. 

It  was,  therefore,  further  contended  on  behalf  of 
the  appellant,  that  the  said  Edward  Dally  did  not 
occupy  as  owner  or  tenant  within  the  meaning  of 
2  Will.  4,  c.  45,  or  the  Bepresentation  of  the 
People  Act  1867,  and  that  if  he  did  so  occupy, 
he  ought  to  have  been  rated  and  to  have  paid 
rates  in  respect  of  the  premises  occupied  by  him. 

I  decided : 

First,  that  the  said  Edward  Dally  did  occupy  as 
tenant  within  the  meaning  of  the  statute. 

Secondly,  that  the  premises  he  so  occupied 
being  exempted  from  the  payment  of  rates  (as 
they  are  under  the  Militia  Act  of  1854,  by  which 
it  is  specially  enacted  that  no  place  provided  for 
the  purpose  of  keeping  militia  stores,  nor  any 
buildings  or  premises  appurtenant  thereto,  shall 
be  liable  to  be  assessed  to  any  county,  borough, 
parochial,  or  other  rates  or  assessments)  the  said 
Edward  Dally  was,  although  not  rated,  entitled 
to  be  on  the  list  notwithstanding. 

The  names  of  twenty-three  other  persons,  a 
list  of  whom  are  set  out  in  the  schedule  attached 
hereto,  were  objected  to  under  similar  circum- 
stances, and  I  retained  each  of  the  said  names  on 
the  list  of  voters. 

Due  notice  of  appeal  from  my  decision  was 
given,  and  I  directed  the  appeal  against  such 
decision  in  all  the  above  mentioned  cases  to  be 
consolidated. 

Should  the  decision  of  the  Superior  Court  be 
against  retaining  the  said  names  upon  the  register 
of  voters  for  the  borough  of  Devizes,  the  register 
is  to  be  amended  by  erasing  the  names  of  the 
said  Edward  Dally,  and  of  the  said  twenty-three 
other  persons  from  the  same  list." 

Thpn  followed  the  schedule  of  persons. 

Sir  H.  James,  Q.C.  {A.  Charles  with  him)  for  the 
appellant. — The  question  here  turns  entirely  upon 
the  construction  of  the  3rd  section  of  the  repre- 
sentation of  the  People  Act  1867,  and  is  in  effect 
whether  the  respondent  occupies  as  tenant,  and 
whether  he  has  fulfilled  the  rating  requirements. 
The  2nd  and  3rd  subsections  are  as  follows :  "  Is 
on  the  last  day  of  July  in  any  year,  and  has  during 
the  whole  of  tFie  preceding  twelve  calendar  months 
been,  an  inhabitant  occupier,  as  owner  or  tenant  of 
any  dwelling  house  within  the  borough ;  and  has 
during  the  time  of  such  occupation  been  rated  aa 


an  ordinary  occupier  in  respect  of  the  pfemiwa 
so  occupied  by  him  within  the  borough,  to  aO 
rates  (if  any)  made  for  the  relief  of  the  poor  in 
respect  of  such  premises."  Now  the  respcnideDl 
here  occupies  his  house  under  the  2nd  sectioi  of 
the  Militia  Pay  Act,  and  it  has  been  assigned  to 
him  by  the  direction  of  his  commanding  officer; 
he  is  required  to  live  there  and  cannot  leave 
without  committing  a  breach  of  discipline.  Th» 
store  house  and  the  quarters  for  the  permaneol 
staff  are  provided  by  the  county  under  sectioo  2 
of  17  &  18  Vict.  c.  105,  and  that  section  show* 
that  the  staff  are  properly  required  to  live  near  to 
the  stores  of  arms  and  accoutrements  which  thej 
have  in  their  charge.  It  iR  true,  that  it  is  found 
in  this  case,  that  the  respondent  could  perform 
his  duties  equally  well  if  ne  lived  elsewhere  than 
in  one  of  these  cottages,  but  being  required  to 
live  there,  can  he  be  held  to  occupy  as  tenant? 
The  tests  which  ought  to  be  applied  to  deter- 
mining this  are  to  be  found  in  two  cases  espe- 
cially. The  first  is  Hughes  v.  The  Overseers  ef 
Chatham  (5  M.  &  6.  54).  There  a  master  rope- 
maker  in  the  royal  dockyard  had  as  such  a  house 
in  the  dockyard  of  which  he  had  the  exclusive  use 
without  pavinff  rent,  as  part  remuneration  for  his 
services ;  the  house  belonging  to  the  Lords  Com- 
missioners of  the  Admiralty.  If  he  had  not  had 
that  house,  he  would  have  had  an  additional 
allowance  for  a  house.  He  was  held  to  occupy  as 
tenant  within  the  Act  of  Will.  4.  Now  an  eia- 
mmation  of  the  judgment  of  Tindal,  C.J.,  will 
show  that  there  were  four  tests  or  reqnirements 
applied  to  the   occupancy,  all    of    which    being 

Present,  the  claimant  was  held  to  be  a  tenant, 
he  liability  to  render  service  does   not  neoea* 
sarily  prevent  the  relation  of  landlord  and  tenam 
existing,  and  the  occupation  of  a  house  may  be 
part  of  the  payment  for  the  service  rendered.    A 
lower  salary  in  consequence  of  having  a  hooae 
allowed,  though  not  decisive,  is  in  favour  of  an 
occupancy  as  tenant,  and  so  is  a  permission  to 
occupy  as  opposed  to  a  requirement  to  do  ao. 
But  in  this  case  it  is  expressly  found  that  the 
respondent  was  required  to  occupy,  and  he  oeca- 
pied  in  order  to  the  performame  of  his  dn^. 
It  is  true  that  he    might    have  performed  ba 
duties  equally  well  if  he  had  lived  elsewhere,  but 
the  fact  remains  that  these  houses  were  built  and 
were  occupied  as  being  conducive  to  the  perform- 
ance of  the  service  required  from  the  respondent 
as  one  of  the  permanent  staff,  and  thoueh  a  de- 
duction was  made  from  his  pay  in  respect  ot  having 
the  house  allowed,  yet  no  counter  allowance  wooU 
have  been  added  to  his  pay  had  he  obtained  leave 
to  live  away  from  the  stores.    Two,  therefore,  of 
the  tests  in  the  Chatham  case  are  absent  here,  and 
that  distinguishes  the  case  from  the  present.   The 
second  case  is  Dobson  v.  Jones  (5  M.  d?  G-.  11S)« 
where  the  facts  are  very  similar  to  those  here 
before  the  court,  and  the  case  in  principle  is  undis- 
tinguishable.    This  falls  within  tne  second  division 
of  Tindairs,  C.  J.,  judgment,  where  he  explains 
the  distinction  drawn  in  the  Chatham  case.    Ha 
says :    "  We  drew  the  distinction  between  those 
cases  where  officers  or  servants  in  the  emploj* 
ment  of  Government  are  permitted  to  occupy  a 
house  belonging  to  the  Government  as  part  ream* 
neration  for  the  service  to  be  performed,  and  thoaa 
in  which  the  places  of  residence  are  selected  by 
the  Government,  and  the  officers  or  tenants  are 
required  to  occupy  them  with  a  view  to  the  more 
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efficient  performance  of  the  daties   or    Beryices 
impoeed  npon  them.    Upon  that  occasion  we  de- 
clared oar  opinion  to  be,  that  those  officers  or 
sorrants   who  fell  within  the    first    description 
miffht  properly  be  considered  to  occupy  as  tenants, 
altnongh  the  residence  was  allotted  to  them  as  such 
officers  or  servants,  &o.,  whilst  at  the  same  time 
we  stated  the  relation  of   landlord  and  tenant 
could  not  be  created  by  the  appropriation  of   a 
particnlar  hoase  to  an  officer  or  servant  as  his 
reeidenee,  where  that  appropriation   was   made, 
with  a  view  not  to  the  remuneration  of  the  occupier, 
bat  to  the  interest  of  the  employer,  and  to  the 
more  effectual  performance  of  tne  service  required 
from  such  officer  or  servant."    Surely  the  present 
case  is  controlled  by  this  enunciation  of  the  law. 
The  cottages  here  were  clearly  appropriated  to  the 
accommodation  of  the  permanent  staff ;  the  ser- 
geants were  required  to  live  there,  they  could  not 
refuse  to  do  so ;  and  the  houses  themselves  could 
not  be  assigned  to  any  other  purpose,  the  justices 
could  not  let  them.    That  being  so,  it  cannot  be 
contended  that  the  respondent  is  brought  within 
the     first    proposition    of    Tindal,    0.  J.,    viz., 
that  he  was  living  there  by  permission.    It  is  not 
enough  that  the  revising  barrister  has  found,  as  a 
fact,  that  the  respondent  was  tenant,  because  he  has 
given  his  reasons,  and  so  submitted  the  propriety  of 
his  decision  to  the  court.     [See  per  Keating,  J,  in 
Karris  V,  packer  (19  L.T.Rep.N.S.563;  1  Hopw.A 
CoU.173)].    Then  there  is  the  case  of  Clark  v.  The 
Overseers  of  Bury  StEdmunds  (1 0.B.,N.  S.,23)  where 
the  claimant  was  a  keeper  of  the  Guildhall,  iu  the 
borough,  and  his  residence  was  assigned  to  him  by 
the  corporation,  and  he  was  required  to  live  there. 
The  jodgments  of  Cress  well  and  Crowder,  J  J.  are 
based  on  Uie  ground  that  the  claimant  was  required 
to  occupy  as  necessary  to  the  performance  of  his 
duties,  and  that  he  was  therefore  a  servant,  not  a 
tenant.    [Lord    Colbridob,    C.J. — Cresswell,    J., 
seems  to  say  that  although  required  to  occupy,  a 
man  may  yet  occupy  as  tenant.]    The  result  of  the 
case  really  is,  that  if  the  man  be  required  by  his 
master  to  reside,  or  if  i  t  be  necessary  for  him,  in 
Tiew  of  the  performance  of  his  duties,  to  reside 
(without,  however,  being  reouired),  he  is  not  a 
tenant.    There    is  also   Briagewater    v.    Durant 
(5  L.  T.  Bep.  N.  S.  491 ;  11  C.  B.,  N.  S.,  7).  where 
Erie,  C.  J.,  says  that  occupation  for  purposes  con- 
nected with  services  to  be  performed  is  not  suffi- 
cient to  qualify,  citing  the  Greentoich  Hospital  case 
[DxHMAii,  J. — ^That  decided  that  the  claimant  was 
neither  owner  nor  tenant,  and  does  not  add  much 
to  the  argument.]    He  was  then  stopped  upon  the 
ratine  question,  as  on  the  first  pomt  the  court 
caUeanpon 

Lopes,  Q.C.  {Edward  Clarke  with  him). — The 
real  question  is,  was  the  occupation  of  the 
respondent  that  of  tenant  or  servant.  The  revising 
bairister  has  found  as  a  fact  that  the  occupation 
was  that  of  tenant,  and  the  practice  of  the  court 
is  always  to  confirm  the  decision,  if  there  was  evi- 
dence on  which  the  revising  barrister  might 
rightly  act.  He  has  distinctly  found  that  it  was 
not  necessary  for  the  respondent  to  live  in  this 
house  for  the  efficient  discharge  of  his  duties ;  he 
was  not  therefore  in  truth  required  to  live  there, 
becaase  he  could  perform  his  service  equally  well 
if  he  lived  elsewhere.  Hughes  v.  The  Overseers  of 
Chatham  (u6i  sup.)  will  be  found,  if  carefully 
looked  at,  to  be  on  all  fours  with  the  present  case. 
He  then  nmd  the  facts  of  that  case.    [Brett,  J. — 


In  the  second  case,  which,  as  they  were  consoli- 
dated appeals,  must  be  read  into  the  first,  it  is 
stated  that  he  is  not  compelled  to  live  in  the 
house,  but  has  full  liberty  to  live  elsewhere.]    But 
I  say  that  is  also  the  fact  here.     Sergeant  Arter 
was  allowed  to  live  elsewhere,  and  so  the  respon* 
dent  might  be  allowed  to  do  so,  as  the  case  finds 
in  terms  that  residence  away  from  the  stores  would 
make  no  diffence  in  his  capacity  for  efficiently 
discharging  his  duty.    The  court  will   not   look 
behind  the  case,  and  assume  that  residence  was 
requisite,    when    it    is    stated    not    to    be    so. 
The    point    of     the    judgment    in    the     Chat' 
ham  case   is    that   to  constitute   an   occupation 
that  of  a  servant  and  not  a  tenant,  a  man  must  be 
"  required  to  occupy  in  performance  of  his  con- 
tract to  serve  his  master.      This  requisite  is  nega- 
tived here.    [Brett,  J. — The  passage  in  the  judg- 
ment is  in  the  disjunctive ;  any  one  of  those  tests 
occurring,  the  decision  would  have  been  the  other 
way.]     In  Bobson  v.  Jones  {ubi  sup)  the  tendency 
of  the  judgment  is  the  same,  it  is  *'  with  a  view  to 
the  more  efficient  performance  of  the  service  and 
duties   imposed  on  them''  that  the  residence  is 
spoken  of  as  being  required.     [Brett,  J.  —  No, 
the   emphasis  is   on  the   italicised  words   "per- 
mitted  "*  and  "  required"^    There  was,  however, 
no  finding  there  that  the  claimant  might  live  else- 
where, and  yet  perform  his  duties,  and  up»on  the 
express  finding  here,  I  draw  the  distinction  be- 
tween the  present  case  and  that.     Then  Bridge- 
joater  v.  Burant  {ubi  sup.)  was  decided   on  the 
ground  that  there  were  documents  which  were  not 
brought  before  the  revising    barrister,  so  it  is 
inapplicable.     But  Collier  v.  King  (5  L.  T.  Bep. 
N.  S.  674 ;  31  L.  J.  80,  C.  P.)  is  in  point  to  show 
that  a  question  of  this  sort  is  dealt  with  as  a  ques- 
tion of  fact  by  the  revising  barrister,  and  properly 
decided  by  him.  Erie,  C.  J.,  says  that  the  revising 
barrister  had  the  duty  cast  upon  him  of  stating 
what  inference  he  drew  from  the  premujes  before 
him,  and  although  he  might  have  inferred  one 
thing,  it  was  not  a  necessary  inference.      So  here 
I    say     the    revising   barrister   was    not    neces- 
sarily  compelled    to   infer   that    the   respondent 
occupied  as  a  servant  and  not  as  tenant.    Lastly, 
if  this  interpretation    of   the    word  required  be 
upheld  it  might  apply  to  private  individuals,  for  a 
man  might  be  required  to  occupy  a  particular 
farm,  or  not  to  sublet ;  and  is  the  character  of  his 
occupation  to  be  determined  by  such  a  require- 
ment ?    [Brett  J. — One  test  is  the  existence  of  the 
relations  of  employer  and  employed,  where  there 
is  authority  one  side,  and  obedience  on  the  other.] 
Lord  Coleridge,   C.   J. — I  am  of  opinion  that 
the  judgmi»nt  of  the  revising  barrister  was  wrong 
and  must  be  reversed.     The  case  has  been  fully 
argued  on  one  of  the  two  poiuts  submitted  to  the 
court,  and  our  opinion  upon  that  renders  any  dis- 
cussion    upon     the     other    unnecessary.       The 
claimant,  it  appears,  was  a  sergeant  on  the  per- 
manent  staff  of  the  North   Wilts   Militia,    and 
occupied  a  house  in  the  borough  of  Devizes.    The 
house  stood  close  to  the  barracks  where  the  stores 
of  the  Wilbs  Militia  were  kept,  and  it  seems  that 
sevei*al   houses  were  built  or   provided   by    the 
justices    of    the    peace   tor  the  county,   for  the 
accommodation  of  the  militia,  and  its  permanent 
staff,  and  this  is  one  of  such  houses.     Now  it  is 
possible  for  a  man  to  occupy  such  a  house  either 
as  a  tenant  or  not ;  there  may  be  the  incidents  of  a 
tenancy  attaching  to  his  occupation  Qcnot\^^ 
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mere  statement  of  the  facts  so  far  proves  nothing 
conclasively  one]  way  or  the  other  with  respect  to 
the  kind  of  occupation.  Let  us  see  then  what  the 
case  finds.  There  is  an  Act  of  Parliament  which 
enacts  that  every  member  of  the  permanent  staff 
of  the  regular  militia,  when  disembodied,  shall 
reside  in  such  places  as  shall  be  sanctioned  by  the 
Secretary  of  State  for  War,  and  the  provisions  of 
this  Act,  by  a  later  statute,  are  continued  in  force 
as  a  royal  warrant.  These  houses,  one  of  which 
the  respondent  occupies,  are  a  place  which  has 
been  duly  sanctioned  by  the  Secretary  of  State 
for  War.  It  further  appears  that  the  house  in 
which  the  claimant  resides,  was,  on  his  appoint- 
ment as  sergeant,  assigned  to  him  to  live  in  by 
the  commanding  officer  of  the  regiment ;  and  also 
that  if  he  left  it  without  leave  it  would  be  a  breach 
of  discipline  for  which  he  would  be  liable  to  be 
dismissed  from  the  service,  and  also  that  the 
commanding  officer  might  turn  him  out  of  the 
house  at  any  time.  Under  these  circumstances 
we  are  asked  to  affirm  that  there  is  a  tenancy ;  we 
are  asked  to  hold  that  where  a  house  is  so 
occupied,  having  been  assigned  to  the  man,  and 
he  being  required  to  live  there  and  unable  to 
leave  it,  and  yet  liable  to  be  turned  out,  such 
person  is  nevertheless  a  tenant.  1  am  of  opinion 
that  he  is  not.  It  seems  to  me  that  there  are  no 
incidents  of  a  tenancy,  and  I  should  be  prepared 
if  it  stood  alone,  and  there  were  no  authorities 
bearing  upon  the  matter,  to  hold  that  the  occupa- 
tion was  that  of  a  servant  and  not  of  a  tenant, 
had  I  to  decide  what  was  the  character  of  the 
occupation.  But  it  is  not  necessary  for  me  to  say 
anything  more  than  that  it  is  not  the  occupation 
specified  in  the  3rd  section  of  the  statute,  it  is  not 
certainly  the  occupation  "  as  owner,"  and  it  is  not 
the  occupation  "  as  tenant."  But  the  matter  is  not 
without  authority ;  there  are  two  leading  cases  which 
are  governing  authorities,  and  which  have  been  cited 
time  after  time  on  the  question  of  the  character 
of  an  occupation  by  persons  who  are  in  some  sort 
under  a  contract  to  render  service  to  another,  and 
where  the  house  occupied  is  apparently  connected 
with  the  terms  of  such  service.  These  cases  are 
both  contained  in  the  same  volume  of  reports, 
and  were  both  decided  by  the  same  judge,  and 
they  aro  very  well  known  as  the  Chatham  and 
Qreenwich  cases  respectively.  These  judgments 
have  always  been  considered  as  laying  down  the 
principles  on  which  the  court  will  act,  and  as 
supplying  what  were  the  true  tests  of  occupation 
under  the  old  Ace,  the  Reform  Act  of  Will.  4,  but 
which  are  still  applicable  in  reference  to  similar 
words  in  the  existing  Act.  These  cases  have  been 
fully  discussed  before  us  in  argument,  but  not 
more  fully  than  they  deserved.  In  the  one  case 
the  occupation  by  a  rope  maker  of  a  house  in  the 
royal  dockyard  was  held  to  be  the  occupation  of  a 
tenant,  in  the  other  the  occupation  by  a  surgeon 
of  the  infirmary  house,  in  Greenwich  hospital  was 
held  not  to  be  the  occupation  of  a  tenant.  The 
latter  case  is,  I  think,  the  more  important  case, 
not  because  its  result  and  its  circumstances 
coincide  with  the  case  before  us,  but  because  it  is 
the  later  case,  and  because  in  it  Tindal,  C.J.,  dis- 
tinguishes the  Chatham  case  from  it  with  some 
care,  and  shows  that  the  authority  of  the  one 
though  unimpeached  is  not  a  binding  authority  in 
the  other.  As  my  brother  Brett  observed  in  the 
course  of  the  argument,  the  writer  of  the  judg- 
meut  ia  Dohaon  v.  JoneB  (u^i  «up.),  must  have  had 


his  attention  drawn  to  the  distinction  betwMO 
'*  permitted  "  and  "  required,"  and  therefore  the 
meaning  is  perfectly  clear  and  is  expressly  in 
point  in  reference  to  the  present  case.  The 
passa&:e  is  this,  "  In  delivering  our  opinion  upon  t 
lormer  case,  in  which  Hughes  was  the  appdlant 
and  the  Overseer.^  of  Chatham  were  the  lespcm- 
dents,  we  laid  down  at  some  length  the  principle 
upon  which  we  thought  the  class  of  cases  to  which 
the  prcsenb  appeal  belongs  ought  to  be  decided; 
and  we  drew  the  distinction  between  those  osaei 
where  officers  or  servants  in  the  employment  of 
Government  are  permitted  to  occupy  a  hooae 
belonging  to  Government  as  part  remuneradoQ 
for  the  services  to  bo  performed,  and  those  in 
which  the  places  of  residence  are  selected  by  the 
Government,  and  the  officers  or  servants  are 
required  to  occupy  them,  with  a  view  to  the  more 
efficient  performance  of  the  duties  or  services  im* 
posed  upon  them."  Under  that  last  head,  where  the 
place  of  residence  was  selected  by  the  Goven- 
ment,  and  the  servant  required  to  occupy,  the  court 
held  that  the  case  of  the  surgeon  fell.  That  beinc 
so,  it  is  important  for  us  to  see  why  the  court  so  held, 
and  what  were  the  facts  in  reference  to  the  sur- 
geon. They  were  that  "  the  house  which  he  ooca- 
pies  is  the  infirmary,  and  he  occupies  as  surgeon 
....  that  he  was  placed  there  nineteen  years  ago 
....  and  lastly,  it  is  found  that  by  the  reg^ulatioos 
the  officers  of  tne  hospital,  having  apartments,  are 
to  inhabit  those  assigned  to  them,  and  that  no  ex- 
changes or  other  appropriations  are  to  be  made 
without  permission."  Those  are  the  circum- 
stances stated  in  the  written  judgment,  by  which 
the  court  say  that  the  case  is  brought  within  the 
second  category,  viz.,  that  residence  was  required 
with  a  view  to  the  efficient  performance  of  the 
duties.  Now,  what  is  the  case  here  P  The  place 
was  selected  by  the  Government,  the  person  is  re- 
quired to  occupy  it,  he  may  not  leave  it  without 
permission,  if  he  does,  he  is  dismissed  the  service, 
and  he  may  be  turned  out  at  any  moment  by  the 
Government  acting  through  the  commanding 
officer.  I  am  unable  to  see  any  circumstanoei 
here  different  from  those  in  the  Qreen\cic\  case,  iO 
as  to  take  it  out  of  the  rule  to  be  derived  from  tiiat 
case.  Mr.  Lopes  has  very  properly  insisted  on  the 
distinction,  that  here  the  revising  barrister  has 
found  in  terms  that  this  person,  the  respondenti 
could  perform  his  duties  equally  well  if  he  had 
lived  elsewhere ;  but  I  must  point  out  that  in  the 
Qreenwich  case  it  was  not  found  that  it  was  eseen- 
tial,  in  the  sense  of  being  an  absolute  ffine  qwk  sea 
to  the  performance  ot  his  duties,  that  the  suneos 
should  live  in  the  hospital ;  but  the  orders  (H  the 
Lords  Commissioners  of  the  Admiralty  are  set  oat 
to  the  effect  that  the  surgeons  are  to  live  in  the 
hospital  if  they  can,  and  ^  they  cannot^  that  thej 
are  to  have  an  allowance  of  15«.  per  week ;  showing 
clearly  that  although  desirable,  yet  residence  wai 
not  necessary  in  the  sense  of  bein^  a  #«ns  qiiA  aoa. 
I  might  therefore  say  that,  even  in  the  QrtemM^ 
case,  the  distinction  which  Mr-  Lopes  has  at- 
tempted to  draw  is  without  foundation,  but  it  is 
better,  perhaps,  to  say  that  I  am  prepared  to  hold 
that  the  necessity  of  residence,  though  a  materkl 
circumstance,  is  not  of  the  essence  of  the  dietinctioa 
in  determining  the  position  of  a  person  in  leepect 
to  the  franchise  in  these  cases.  What' is  of  the 
essence,  is  well  put  by  Mr.  Justice  Cresswell  sad 
Mr.  Justice  Crowder,  takinff  their  two  jadgmenti 
together  in  Clark  v.  ^  Qtwreeare  of  Burff  8L 
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[O.P. 


Edmunds  (uhi  9up) : — **  It  may  be  that  the  party 
oocapiea  as  tenant,  and  that  he  is  required  to 
ocxmpy;  bat  it  may  also  be  that  he  occupies  as 
servant,  and  that  he  is  required  to  occupy  because 
he  is  a  servant.    The  house  was  built  for  the  resi- 
dence of  the  hall  keeper,  and  it  was  a  place  where 
it     was    not    only    convenient,    but    necessary 
that    he,    as    the    servant   of   the    corporation, 
should  reside.  From  the  very  nature  of  his  appoint- 
ment, as  stated  in  the  case,  it  must  have  been  no ; 
and  I  think  the  revising  barrister  has  sufficiently 
found  it,  for  he  states  it  to  be  his  opinion  that  the 
oocupation  of  the  said  house  by  the  claimant  was 
necessary  to  the  due  performance  of  his  duty 
as  hall-keeper,  and  that  ne  was  required  to  occupy 
it."     If  either  incident,  therefore,  exist,  if  on  tne 
one  hand  it  be  necessary,  for  the  performance  of 
his  duties,  that  he  should  reside,  or  on  the  other, 
if  he  be  required  to  reside,  then  we  gather  that 
either  of  those  incidents  will  be,  I  do  not  say  con- 
clQsive,but  a  very  important  ingredient  for  our  con- 
sideration in  arriving  at  the  conclusion  that  the 
oocupation  of  the  person  is  not  the  occupation  of 
a  tenant.    Here,  the  person  is  ordered  to  reside  to 
perform  his  duties,   though  he  could  do  them 
equally  as  well  if  he  were  residing  elsewhere,  but  we 
must,  of  course,  take  the  finding  to  be  a  reason- 
able one,  that  is  to  say,  that  elsewhere  means 
within  a  reasonable  distance,  yet  the  fact  remains 
that  it  certainly  is  convenient,  to  say  the  least  of 
it,  for  the  staff  sergeants  to  be  near  to  the  place 
where  the  arms  and  accoutrements,  of  which  they 
have  the  charge,  are  stored.     I  therefore  think. 
both  on  principle  and  on  the  authority  of  the  three 
cases  cited,  which  are  all  binding  on  us,  and  are  all 
more  or  less  in  point,  that  the  occupation  of  this 
man  has  in  no  respect  the  incidents  of  the  occupa- 
tion of  a  tenant,  and  as  the  section  under  which 
he  claims  speaks    of  an   occupation  either  "as 
owner   or  tenant,"   I  hold  that   he  occupies  as 
neither,  and  his  claim  must  be  disallowed.    On  the 
(peation  arising  in  respect  of  the  rating  qualifica- 
tion, I  give  no  opinion,  as  it  is  rendered  unneces- 
sary for  me  to  do  so  by  my  decision  on  the  first 
point. 

Brktt  J. — In  this  case  the  revising  barrister  has 
found  and  stated  several  facts  absolutely,  and  he 
has  then  also  stated  a  mixed  finding  of  law  and 
fiicty  and  this  not  absolutely,  but  for  our  considera- 
tion of  his  view  upon  it.  If  we  think  that  his 
judgment  was  wrong,  we  must  reverse  it ;  if  upon 
ccmsideration  the  matter  remains  doubtful,  we 
must  uphold  his  finding,  and  it  is  therefore  incum- 
bent on  the  appellant  here  to  show  certainly  that 
the  revising  oarrister  was  wrong.  The  question 
here  arises  on  the  3rd  section  of  the  Representa- 
of  the  People  Act  1867,  but  it  might  equally  well 
arifle  on  tne  old  Reform  Act  of  W  ill.  4.-  It  is  a 
qneetion  which  cannot  arise  where  the  claimant  is 
owner ;  it  can  only  arise  where  there  is  an  occupa- 
tion, and  where  there  is  some  service  to  perform, 
and  duties  to  fulfil,  and  where  the  question  becomes 
really  one  as  to  whether  the  person  claiming 
oocapies  as  tenant  or  as  servant.  The  principles 
to  gnide  us  are  to  be  found  in  the  Chatliam 
cafie  which  was  explained  afterwards  in  Dohson  v. 
Janet  (vhi  eup\  and  still  further  in  Glark  v.  The 
0ver9eer$  of  Bury  8L  Edmund^s  (vhi  auv).  The 
three  cases  are  to  be  read  together,  ana  all  the 
teetB  to  be  applied  are  these :  Where  a  person  in 
tibe  position  or  the  claimant  here  is  permUted  to 
oocnpya  boose  as  being  part  payment  or  a  reward 


for  his  services,  or  to  perform  his  duties,  then  the 
occupation  is  not  that  of  a  servant  but  of  a  tenant. 
But  if  he  be  required  to  occupy  in  the  performance 
of  his  service,  and  he  occupy  in  consequence  of 
that  requirement,  or  if  it  be  necessary  for  the 
performance  of  his  service  that  he  should  occupy, 
thongh  he  be  not  required  specifically  in  terms  to 
do  so  in  the  contract  of  service,  then,  in  either  of 
these  cases,  he  occupies  as  a  servant  and  not  as  a 
tenant.    The  question  then  is,  under  which  head 
the  claimant  here  is  brought.    It  seems  upon  the 
facts  found  that  it  is  not  a  case  where  he  is  per- 
mitted to  occupy  one  of  these  houses  if  he  is  so 
ihinded.    By  the  authority  of  the  Queen,  exercised 
by  means  of  the  sanction  given  by  the  Secretary 
of  State  for  War  to  the  houses,  these  persons,  of 
whom  the  respondent  is  one,  are  directed  to  occupy 
these  houses.     And  they  are  directed  in  this  way : 
The  bouses  are  assigned  to  them  by  the  com- 
manding officer  on  tneir  appointment,  they  may 
not   occupy  others  than   those  assigned  without 
permission,  and  if  they  do  so  they  will  be  dis- 
missed the  service,  and  so  the  result  most  clearly 
is  that  they  occupy  if  the  authorities  are  so  minded 
that  they  should.    We  must  admit  that  here  resi- 
dence in  the  house  was  not  necessary  for  the 
respondent  unless  he  had  been  required  to  reside, 
but  nevertheless   he  is  a  person  who  has  been 
required  to  reside  in  a  particular  house  to  perform 
his  duties,  and  so  he  is  within  the  category  which 
requires  the  court  to  say  that  he  does  not  occupy 
as  tenant.      We  are  therefore  bound  to  overrule 
the  revising  barrister,  and  his  decision  must  be 
reversed. 

DENMA.N,  J. — I  am  of  the  same  opinion.  The 
revising  barrister  has  at  the  end  of  his  statement 
of  the  facts,  said,  "  I  decided  first  that  the  said 
Edward  Dally  did  occupy  as  tenant  within  the 
meaning  of  the  statute."  I  apprehend  that  thereby 
he  has  decided  a  mixed  question  of  law  and  fact, 
and  then  leaves  it  for  the  court  to  say  if  he  was 
wrong  or  not.  He  intends,  therefore,  I  think,  to 
leave  it  to  the  court  to  say  if  his  decision  was  upon 
the  whole  case  right  or  wrong.  For  the  reasons 
given  by  the  Lord  Chief  Justice  and  my  brother 
Brett,  and  holding  that  Dohson  v.  Jones  (uhi  sup.) 
is  a  distinct  authority  upon  the  case  before  us,  I 
hold  that  here  there  was  not  as  between  the 
respondent  and  the  countrv  the  relation  of  landlord 
and  tenant.  The  only  finding  which  was  at  all  in 
favour  of  Mr.  Lopes'  contention  was  that  part  of 
the  case  set  out  by  the  revising  barrister  which 
stated  that  the  respondent  could  perform  his  duties 
equally  well  if  he  were  living  elsewhere.  But  I 
think  that  that  is  an  immaterial  finding,  having 
regard  to  the  other  circumstances  of  the  case, 
because  he  was  residing  in  that  house  for  the 
reason  that  he  was  ordered  to  do  so,  and  as  part 
of  his  duty.  He  was  not  therefore  a  tenant ;  he 
occupied  in  some  other  capacity,  it  matters  not  what, 
we  need  not  specify  it,  but  it  was  not  as  tenant, 
and  so  the  revising  barrister  was  wrong,  and  his 
decision  must  be  reversed.         Decision  reversed. 

Attorneys  for  the  appellant.  Bower  and  Cotton. 
Attorneys  for  the  respondent,  W.  A.  Willoughhj 
for  Hulbert  and  Son,  Devizes. 
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Beg.  v.  HiizELTOH. 


[G.  Cab.  JL 


CBOWV  CASES  BESERVSD. 

Reported  by  Johv  Thom fsov,  Eaq.,  Benricter-at-Law. 


Saturday,  Nov.  14, 1874. 

(Before  E^ellt,  C.B.,  Lush,  Brett,  and  Quain,  JJ., 

and  Pollock,  B.) 

Beg.  V,  Hazelton. 

False   pretences — Authority   to  draw    cheques   on 

banks — Obtaining  goods   by  worthless  bankers' 

cheqiies. 

Goods  were  fraudulently   obtained    by  gimng  for 

them  in  payment  as  cash,  cheques  on  some  banks 

where  the  prisoner  had  only  trifling  sums,  and 

some  others  where  his  account  was  overdroAim ; 

and  it  was  found  by  the  jury  thai  when    the 

prisoner  gave  the  cheques  he  did  not  intend  to 

meet  them,  and  that  he  intended  to  defraud. 

The  indictment  cliarged  that  the  prisoner  falsely 

pretended  that  he  then  had  money  in  the  banks  to 

the  amount  of  the  sums  mentioned  in  the  cheques, 

and  that  he  liad  authointy  to  draw  the  cheques  on 

tJie  banks;    and  that  the    paper  writings  {the 

cheques)  which  he  so  gave  were  good  aiid  valid 

orders  for  the  payment  of  the  amounts  thereof: 

Held,  that  the  above  evidence  did  not  support  the 

first  false  pretence  that  he  then  had  money  to  the 

amount  of  the  cheques ;  but  that  it  did  the  other 

two  thai  he  had  authority  to  draw  the  cheques, 

and  that  they  were  good  and  valid  orders  for  the 

payment  of  the  amounts  thereof. 

Case  reserved  for  the  opinion  of  this  court  by  the 

Common  Serjeant  of  London. 

At  the  October  Sessions  of  the  Central  Criminal 
Court  William  Hazelton  was  tried  on  an  indict- 
ment for  obtaining  goods  by  false  pretences. 

First  count:  That  the  defendant,  on  the  4th 
April  1874,  did  unlawfully  and  knowingly  falsely 
pretend  to  Bobert  Young  and  another  that  he  then 
had  money,  to  the  amount  of  5Z.,  in  a  certain  bank 
called  the  Birkbeck  Bank,  at  Nos.  29  and  30, 
Southampton -buildings,  Chancery- lane,  in  the 
county  of  Middlesex.  That  he  then  had  authority 
to  draw  a  cheque  upon  that  bank  for  the  sum  of 
52.;  and  that  a  certain  paper  writing  which  he  then 
produced  and  delivered  to  the  said  Bobert  Young 
and  another  then  was  a  good  and  valid  order  for 
the  payment  of  money,  to  wit  for  52.,  and  that  by 
means  of  those  false  pretences  he  unlawfully  and 
fraudulently  obtainea  from  them  thirty-three 
shirts,  with  intent  to  defraud. 

Second  count :  Obtaining  from  the  same  per- 
sons, on  the  7th  April,  forty  shirts,  by  exactly 
■imilar  false  pretences,  in  respect  of  a  cheque  for 
SI.  Ss,  given  by  him. 

Third  count:  Obtaining,  on  the  29th  Aug.,  a 
pair  of  boots  from  Edward  Sayer  and  another,  by 
mlsel^  pretending  to  them  that  he  then  kept  a 
bankmg  account  with  the  Islington  Branch  of  the 
London  and  County  Bank;  that  ne  then  had  money 
to  the  amount  of  21.  9s.  in  that  bank ;  that  he  then 
had  authority  to  draw  a  cheque  upon  that  bank  for 
21.  9#.,  and  that  a  certain  paper  writing  which  he 
then  produced  and  delivered  to  Sayer  and  another 
was  tnen  a  good  and  valid  order  for  the  payment 
of  21.  9s. 

Fourth  count :  Obtaining  from  the  Wood-street 

Warehouse  Company,  six  dresses  called  costumes, 

on  the  31st  Aug,  by  falsely  pretending  to  them 

that  he  then  kept  a  banking  account  with  the 

Islington  Bnmch  ol  the  National  Provincial  Bank 


of  England.  That  he  then  had  money,  to  the 
amount  of  SI.  98.,  in  that  bank.  That  he  then  had 
authority  to  draw  a  cheque  upon  that  bank  for 
31.  9s. ;  and  that  a  certain  paper  writing  which  be 
then  produced  and  delivered  to  the  oompan^  then 
was  a  good  and  valid  order  for  the  payment  of  3f.  9i. 

Fifth  count :  Obtaining,  on  the  Ist  Sept.,  froni 
the  Haid  Wood*  street  Warehouse  Company,  thirteea 
dresses  called  c  »stnmes  and  nineteen  {lettiooats,  hr 
exactly  similar  false  pretences  to  those  in  the  foorta 
count,  in  respect  of  a  cheque  for  91.  II9.  6d.  whkh 
he  then  gave  in  payment. 

Sixth  count :  Obtaining  on  the  Ist  Sept.,  from 
W.  Marshall  Candy  and  another,  thirteen  shawls, 
by  exactly  similar  false  pretences,  in  respect  of  t 
cheque  for  21. 14«.  2d.,  which  he  then  gave  them  in 
payment. 

Seventh  count:  Obtaining  on  the  2nd  Sept, 
from  the  said  Wood-street  Warehouse  Compuy, 
112  petticoats,  by  exactly  similar  false  pretenoM, 
in  respect  of  a  cheque  for  19{.  6s.  Id,,  whidi  be 
then  gave  in  payment. 

Eighth  count :  Obtaining  on  the  2nd  Sept., from 
the  said  W.  M.  Candy  and  another,  126  sbkwls,  by 
exactly  similar  false  pretences,  in  respect  of  t 
cheque  for  22Z.  lis.  6d.,  which  he  then  gave  in 
payment. 

It  was  proved  in  evidence  that  the  prisoner 
opened  an  account  at  the  Birkbeck  Bank  on  the 
30th  June  1873,  with  a  payment  to  his  credit  of 
22{.  lOs.,  and  had  a  cheque  book  given  to  him  for 
his  use  containing  fifty  blank  cheques.  That  on 
the  9th  Dec  1873,  the  balance  in  his  ^vonr  in  the 
Birkbeck  Bank  was  5«.  Sd.,  and  that  the  aoooont  re- 
mained unaltered  up  to  the  27th  Jane  1874,  when 
he  applied  to  the  Birkbeck  Bank  for  a  new  dieqne 
book,  which  they  refused,  and  then  he  withdivv 
5«.  He  could  have  had  the  3d.  That  thirfey-thies 
of  his  cheques  were  honoured  and  about  seventeen 
refused  by  the  Birkbeck  Bank.  That  he  would  not 
have  been  allowed  to  overdraw  his  aocount  at  the 
Birkbeck  Bank. 

It  was  also  proved  that  the  prisoner  opened  so 
account  at  the  Islington  Branch  of  the  London  and 
County  Bank,  on  the  2nd  June  1874,  with  a  pay- 
ment to  his  credit  of  272.,  and  had  a  cheqne  book 
given  to  him  containing  twenty-five  cheques.  Tbeft 
on  the  6th  July  following,  a  balance  of  7«.  4d.  stood 
there  to  his  credit.  Tlustt  on  the  29th  Aug.  fol- 
lowing the  account  was,  by  accident,  allowed  to  be 
overdrawn,  and  that  transaction  was  the  last.  Bm 
cheques  on  that  bank  were  afterwards  piessntwl 
and  dishonoured. 

It  was  also  proved  that,  on  the  8th  July  last,  titf 
prisoner  opened  an  account  at  the  Islington  Brnob 
of  the  National  Provincial  Bank  of  England,  witb 
a  payment  to  his  credit  of  30Z.,  and  had  a  cheqne 
book  given  to  him  containing  twentr-f our  dbeaofli- 
He  drew  out  25Z.  by  a  cheque  in  nvonr  of  Mn. 
Hazelton,  and  on  the  23rd  July  his  aoooont  ivai 
overdrawn  by  22s.  On  the  24th  July  notice  m 
writing  was  given  to  him  by  the  bank  thst  \» 
account  was  overdrawn,  and  reqnestinff  his  aUeB- 
tion  to  it-  The  account  was  nnalterea  uirtil  tbe 
3rd  Sept.,  when  he  paid  in  2Z.  15f .  and  ISL  5a, 
leaving  161.  ISs.  to  his  credit.  On  the  neii  ^ 
(4th  Sept.)  the  sum  of  141. 16«.  was  drawn  out  li^ 
a  cheque  in  favour  of  his  wife,  leaving  22.  2il  tobi 
credit.  Seven  of  his  cheques,  altoffeUier,  nen 
paid,  of  which  five  were  in  nyour  of  hia  wif%  Mn* 
Hazelton.  Some  other  of  bis  oheqiMS  wen  pA- 
sented  and  dishonoured. 
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The  following  evidence  was  also  adduced : 

On  the  2nd  April  1874  the  prisoner  went  to 
Messrs.  Young  and  Rochester's  and  ordered  over 
two  dozen  shirts,  and  called  again  for  them  about 
two  o'clock  in  the  afternoon  of  the  4th,  and  said 
he  wished  to  pay  ready  money ;  and  an  invoice  was 
made  out,  and  aiscount  deducted  from  the  invoice, 
making  the  sum  of  7L  5«.,  and  prisoner  crave  a 
cheque  on  the  Birkbeck  Bank  for  5^,  and  paid  the 
balance  of  21.  5«.  in  cash. 

The  4th  April  was  Saturday,  the  5th  was  Sunday, 
and  the  6th  a  Bank  Hohday,  so  that  the  prisoner's 
cheque  oould  not  be  presented  for  payment  until 
the  7th.  Early  in  the  morning  of  the  7bh,  before 
ten  o'clock,  a.m„  the  prisoner  went  again  to 
Young  and  Rochester's,  and  ordered  other  goods 
to  the  amount  of  SI.  Ss.,  and  said  he  wished  to  pay 
ready  money,  and  discount  was  allowed  to  him. 
He  gave  his  cheque  on  the  Birkbeck  Bank  for  the 
amount,  and  took  away  the  goods. 

Both  the  above  cheques  were  presented  to  and 
dishonoured  by  the  Birkbeck  Bank. 

Some  of  the  the  above  eoods  were  pawned  by 
prisoner,  in  the  name  of  Williams,  on  the  13th  and 
17th^pri1,  for  11. 6a.,  with  a  pawnbroker  who  knew 
him  well  for  two  or  three  years  before  in  that 
name,  and  who  said  his  dealings  were  satisfactory, 
and  that  the  goods  pawned  by  him  were  usually 
redeemed ;  but  at  the  time  of  the  trial  before  me 
that  pawnbroker  had  352.  worth  of  goods  in  pawn 
by  the  prisoner. 

Other  of  the  above  goods  were  pawned  by  pri- 
soner on  the  30th  April,  15th  Aug.,  and  9th  Sept., 
with  another  pawnbroker,  to  whom  prisoner  was 
known  for  two  years,  and  who  said  that  ho  usually 
redeemed  the  goods  pawned. 

Other  of  the  same  goods  were  pawned  with 
another  pawnbroker  to  whom  prisoner  was  known, 
and  who  said  that  he  in  all  cases  redeemed  the 
goods  pawned  by  him;  but  that  he  (the  pawn- 
broker) had,  at  the  time  of  the  said  trial  oefore 
me,  goods  to  the  amount  of  121.  in  pawn  by  the 
prisoner. 

On  Saturday,  the  29th  Aug.  last,  the  prisoner 
went  to  Messrs.  Sayor  and  Healeys  and  bought 
for  ready  money,  with  discount,  two  pairs  of  boots 
for  21. 9#.,  and  gave  his  cheque  for  that  sum  on 
the  Lopdon  and  County  Bank,  Islington,  which 
was  dishonoured  on  presentment  on  the  31st 
Aufl^.  He  afterwards  returned  one  pair  of  the  boots, 
saymg  that  they  were  too  heavy  for  him. 

On  the  1st  Sept.  last,  the  prisoner  went  to 
Messrs.  Candy  and  Co.,  and  bought,  as  a  cash 
transaction,  with  discount,  thirteen  shawls,  in 
payment  for  which  he  gave  his  cheque  for 
21. 140.  2d.  on  the  Islington  Branch  of  the  National 
ProTincial  Bank  of  England ;  and  on  the  2nd  Sept. 
last,  at  5.30  p.m.,  he  again  went  to  Candy's,  and 
Baying  that  ne  had  sold  some  of  his  previous  day's 
prarchase  from  them,  he  bought  as  a  cash  transac- 
tion, with  discount,  10^  dozen  of  shawls,  in  pay- 
ment for  which  he  gave  his  cheque  on  the  same 
bank  for  221.  11«.  Bd.  Both  these  cheques  were 
dishonoured,  and  the  greater  portion  of  the  shawls 
were  pawned  by  the  prisoner  on  the  3rd  Sept.,  and 
afterwards  redeemea  and  repawned  with  pawn- 
brokers to  whom  he  was  well  Known. 

On  the  Slst  Aug.,  and  on  the  1st  and  2nd  Sept. 
last,  the  prisoner  went  to  the  Wood-street  Ware- 
fcoase  Company  and  bought,  on  each  occasion  as 
cash  transactions,  certain  dresses  and  skirts,  and 
took  them  away  with  him,  and  gave  in  payment  on 
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those  days  respectively,  three  cheques  on  the  Is- 
lington Branch  of  the  National  Provincial  Bank 
for  'SI.  98.,  91.  1  Is,  ad.,  and  191. 68.  Id.,  each  of  which 
was  dishonoured. 

On  the  3rd  Sept.  he  pawned  103  of  the  skirts  with 
a  pawnbroker  to  whom  he  was  known,  for  13Z.  lOfr-. 

The  prisoner,  after  the  dishonour  of  the  fore- 
going cheques,  said  to  the  several  holders  that  he 
had  been  aisappointed  in  his  expectations  of  re- 
ceiving money,  and  that  he  would  take  up  the 
cheques  in  a  few  days. 

Evidence  was  also  given  of  the  dishonour  of 
about  twelve  other  cheques  drawn  and  given  by 
the  prisoner  in  payment  for  other  goods  bought 
by  him,  and  of  his  unperformed  promises,  at'ter 
dishonour,  to  the  holders  of  the  cneques  to  take 
them  up. 

A  detective  police  officer  proved  that  he  went  to 
prisoner's  house  on  the  15th  Sept.,  and  got  in  at 
the  back  through  the  garden ;  that  the  prisoner 
tried  to  escape,  but  was  apprehended.  He  was 
told  he  was  taken  for  obtaining  goods  from 
Candy's,  and  he  replied :  '*  It's  a  debt  not  a  fraud, 
and  you  can't  make  a  fraud  of  it."  Bein^  asked  if 
he  had  any  duplicates  in  the  house,  he  said,  *'  No." 
The  officer  found,  however,  on  search,  185  dupli- 
cates and  pawnbrokers'  contract  notes,  represent- 
ing together  pawnings  and  deposits  to  the  amount 
of  about  330^  The  officer  also  found  invoices  from 
various  firms,  and  the  prisoner's  cheque  books  on 
the  three  above-mentioned  banks,  and  his  pass 
book  of  the  Birkbeck  Bank.  Scarcely  a  single 
article  of  furniture  was  found  in  the  house,  but 
amongst  the  duplicates  found  were  some  for  house- 
hold furniture  pawned  by  prisoner. 

It  appeared,  therefore,  by  the  evidence,  that  at 
the  time  ho  gave  in  payment  the  two  cheques 
on  the  Birkbeck  Bank  for  5^  and  8^  8s.,  men- 
tioned in  the  first  and  second  counts,  the  pri- 
soner's account  there  was  still  an  open  one,  but 
the  balance  in  that  bank  to  his  credit  was  b8.  3t/. 
only,  and  that  his  cheques  for  sums  exceeding  chat 
balance  were  dishonoured,  and  he  would  not  have 
been  allowed  to  overdraw. 

That  at  the  time  he  gave  in  payment  the  cheque 
for  21.  98.  on  the  London  and  County  Bank,  men- 
tioned in  the  third  count,  his  account  there  was 
overdrawn,  and  his  cheques  on  that  bank  had  been 
dishonoured. 

That  at  the  time  he  gave  in  payment  the  cheques 
for  32.  98.,  91. 118.  6d.,  21.  Us.  2d.,  19Z.  16«.  Id.,  and 
221.  lis.  6d.,  on  the  Islington  Branch  of  the  Na- 
tional Provincial  Bank,  mentioned  in  the  fourth, 
fifth,  sixth,  seventh,  and  eighth  counts,  his  ac- 
count there  was  overdrawn,  and  ho  had  notice  of 
it ;  that  his  account  remained  overdrawn  from  thd 
23rd  July  to  the  3rd  Sept.,  when  he  paid  in  18^., 
and  on  the  4th  Sept.  drew  out  14J>.  16s.  for  his  own 
use,  leaving  two  guineas  to  his  credit,  subject  to 
the  payment  thereout  of  some  small  charges.  His 
cheques,  mentioned  in  the  indictment,  on  that  bank, 
were  dishonoured. 

It  also  clearly  appeared  that  many  of  the  pri- 
soner's cheques,  other  than  those  mentioned  in  the 
indictment,  on  the  before-mentioned  banks,  had 
been  and  were  afterwards  dishonoured. 

I  doubted,  upon  the  decided  cases,  whether  in 
point  of  law  a  man  who  gives  a  cheque  in  pay- 
ment, under  the  circumstances  before  mentioned, 
does  by  the  mere  fact  of  giving  the  cheque  with- 
out saying  more  than  that  he  wishes  to  pay  res^^ 
money,  make  either  ol  \t\x<^  ^^^'^t^XAXtf^w^^^*^^ 
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in  the  indictmont,  tIe.  :  Firsts  that  he  then  has 
money  to  the  amoant  of  the  cheqne  in  the  bank 
upon  which  it  is  drawn ;  secondly,  that  he  then 
has  anthority  to  draw  npon  the  bank  for  that  sum ; 
thirdly,  that  the  cheque  which  he  gives  is  a  good 
and  valid  order  for  the  payment  of  its  amount ; 
fourth,  that  he  then  has  a  banking  account  with 
the  bank  upon  which  his  cheque  is  drawn,  and 
where  his  account  is  overdrawn. 

I  summed  up  the  case  to  the  jury,  and  they 
found  that  the  prisoner  did  not  intend,  when  he 
gave  the  respective  cheques  mentioned  in  the  in- 
dictment, to  meet  them,  and  that  he  intended  to 
defraud. 

A  verdict  of  guilty  was  thereupon  recorded,  and 
I  abstained  from  passing  judgment,  and  reserved 
for  the  opinion  of  the  court  lor  consid. ration  oi 
Crown  Cases  Beserved,  the  question  whether  there 
was  any  evidence  to  go  to  the  jury  of  the  prisoner 
having  made  any  of  the  false  pretences  mentioned 
in  the  indictment  ?  If  there  was,  the  conviction  is 
to  be  confirmed.  If  there  was  not,  it  is  to  be 
reversed.  Thomas  Chambebs, 

Common  Serjeant  of  London. 

"No  counsel  appeared  to  argue  for  the  prisoner. 

Besley,  for  the  prosecution. — The  conviction  is 
right.  The  jury  have  found  that  the  prisoner  did 
not  intend,  when  he  gave  the  several  cheques  to 
meet  them,  and  that  he  intended  to  defraud,  t^usn, 
J. — It  can  hardly  be  maintained  that  a  person, 
by  giving  a  cheque,  conveys  the  representation 
tnat  he  has,  at  the  moment  of  giving  it,  funds  to 
the  amount  of  it  in  the  bank.]  Each  case  depends 
on  its  own  circumstances.  In  this  case,  the  pri- 
soner knew  that  the  cheques  would  not  be  met.  In 
l^ex  v.  Jacksan  (3  Camp.  371),  Bayley,  J.,  said: 
"  The  point  had  been  recently  before  the  judges, 
and  they  were  all  of  opinion  that  it  is  an  indictable 
offence  fraudulently  to  obtain  goods  by  giving  in 
payment  a  cheque  upon  a  banker  with  whom  the 
party  keeps  no  cash,  and  which  he  knows  will  not 
be  paid."  [Brett,  J. — There  is  no  doubt  here  of 
the  fraudulent  intent.  The  question  is,  whether 
the  prisoner  maae  a  fraudulent  representation.] 
'I'he  indictment  alleges  that  the  prisoner  falsely 
represented  that  he  then  had  authority  to  draw  a 
cheque  upon  the  bank,  and  also  that  the  cheque 
was  a  good  and  valid  order  for  the  payment  of 
money.  The  giving  of  the  cheques  fraudulently 
])roves  those  representations.  In  Beg.  v.  Giles 
(34  |L.  J.  63,  M.C.),  Blackburn,  J.,  savs :  "It 
is  not  requisite  that  the  false  pretence  should  be 
made  in  express  words,  if  the  idea  is  conveyed." 
[Pollock,  C.B. — You  may  contend  that  the  giving 
of  the  cheque  was  a  representation  that  it  would  be 
honoured  when  presented,  whereas  he  well  knew 
that  it  would  not.J  Certainly ;  for  the  prisoner, 
when  he  gave  the  cheque,  said  that  he  wanted  to 
pay  cash,  and  so  obtained  a  discount.  In  LoeketVa 
case  (Leach  C.  C.  53)  it  was  held  that  a  forged 
draft  on  a  banker  was  an  order  for  the  payment  of 
money.  In  Beg.  v.  Parker  (2  Moo.  C.  C.  1;  7 
Car.  &  P.  825)  the  majority  of  the  judges  held  that 
a  count  which  charged  that  the  prisoner  pretended 
that  a  certain  paper  writing  which  he  then  pro- 
duced and  was  as  follows  [Then  setting  out  a 
cheque :]  was  a  good  and  genuine  order  for  pay- 
ment of  the  sum  of,  &c.,  was  proved  in  the  fol- 
lowing facts:  the  prisoner  went  and  bought  a 
watch  of  the  prosecutor,  and  gave  in  payment  of  it  a 
post-dated  cheque  on  a  bank  where  he  had  no  funds, 
falsely  representiDg  to  the  prosecutor  that  he  had 


an  account  with  the  bankers  on  whom  tlie  cheqne 
was  drawn,  and  that  he  had  a  right  to  draw  the 
cheque,  though  he  postponed  the  date  for  his  own 
convenience.  So,  in  the  present  case,  ihe  prisoner 
fraudulently  represented  in  each  transaction  that 
he  wished  to  pay  ready  money,  and  gsTe  the 
cheques.  It  is  submitted,  therefore,  that  the 
second  and  third  false  pretences  charged  were  sub- 
stantially proved. 

Kelly,  C.B. — I  am  of  opinion  that  the  convic- 
tion must  be  affirmed.    Two  questions  arise  in 
the  case.    The  first  is,  whether,  on  the  facts  and 
documents  proved,  the  prisoner  has    expressly 
or  impliedly    fraudulently    made   the   represen- 
tations on  which  the  goods  were  obtainea;   the 
second,  whether  any  one  of  the  representadons 
alleged  is  false.     The  indictment  alleged  three 
false    representations :    First,   that  the  prisoner 
falsely  pretended  that  he  then  had  money  to  a 
certam  amount    in  the  bank;   secondly,  that  be 
then  had  authority  to   draw  a  cheqne  upon  the 
bank  for  that  amount;   thirdly,  that  a  certain 
paper  writing  was  a  good  and  valid  order  for  the 
payment  of  that  amount.    If  the  case  had  rested 
upon  the  first  pretence  alone,  there  woald  have 
been  considerable  difficulty  in  supporting  the  con- 
viction, because  there  are  many  cases  in  whidi  no 
such  representation  can  be  implied  from  the  mere 
giving  of  a  cheque  as  a  general  rule,  for  persons 
of  undoubted  substance  and  respectability  often 
draw  cheaues  exceeding  the  balance  to  their  credit 
at  their  bankers,    and  which  are   paid   by  the 
bankers.    We  may,  therefore,  put  tnat  represen- 
tation out  of  the  case.    The  second  alleged  pre- 
tence is,  that  the  prisoner  then  had  anthority  to 
draw  a  checjue  upon  the   bank  for  the  amoant 
That  is  an  important  representation,  and  arises 
when  a  man  gives  a  cheque  in  payment  for  goods 
or  in  satisfaction  of  any  other  demand ;  and  I  think 
that  false  representation  was  proved  in  this  case. 
But  if  there  is  any  doubt  about  the  case  it  is  removed 
when  we  look  at  the  third  pretence,  that  ^e  proper 
writing  produced  by  the  prisoner  was  a  good  and 
valid  order  for  the  payment  of  the  sum  therein 
mentioned.    Then  comes  the  main  question :  is  it 
to  be  implied  from  the  facts  proved  that  the  pri- 
soner made  all  or  any  of  these  false  representa- 
tions P     As  regards  the  second  and  thud  false 
pretences,  it  is  perfectly  clear  that  the  prisoner 
tcuew  at  the  time  when  he  gave  the  cheques  that 
he   had  no  authority  to  draw  cheques  for  the 
amounts  specified  therein,  and  that  he  well  knew 
that  they  would  nob  be  paid.  Those  false  pretences 
were,  therefore,  proved,  and  the  conviction  mnsi 
be  affirmed. 

Lush,  J. — I  am  of  the  same  opinion.  I  also 
think  that  the  mere  giving  of  a  cheque  does  noC 
convey  a  representation  tliat  the  drawer  has  money 
to  the  amount  of  the  cheque  in  the  banker's  hands 
at  the  time  of  giving  it.  Many  persons  give 
cheques  exceeding  their  balance  at  the  bank  at  the 
time,  in  the  expectation  of  their  being  able  to  pav 
in  money  to  meet  them  before  they  are  presented. 
In  this  case  the  prisoner  ordered  and  obtained 
goods,  saying  he  wished  to  pay  ready  moner ;  in* 
voices  were  made  out  and  discount  dedoctea,  and 
prisoner  gave  cheques  for  the  amount.  I  think 
that  amounted  to  a  representation  that  theoheqnes 
were  equivalent  to  cash,  and,  therefore,  that  the 
false  pretence  that  the  cheqoes  were  good  and 
valid  orders  for  the  payment  of  mooBf  was 
proved. 
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Brett,  J. — I  am  of  the  same  opinion.  The 
learned  Gommon  Serjeant  in  this  case  donbted, 
npon  the  decided  cases,  whether  in  point  of  law  a 
man  who  g^ves  a  cheque  in  payment,  under  the 
circumstances  before  mentioned,  does  by  the  mere 
fact  of  giving  the  cheque,  without  saying  more 
than  that  he  wishes  to  pay  ready  money,  make 
either  of  the  false  pretences  allegea  in  the  indict- 
ment. The  question  reserved  for  us  is,  therefore, 
pointed  to  that  part  of  the  necessary  proof  on  the 
trial  of  an  indictment  for  false  pretences — ^tbe  proof 
of  a  false  representation  of  a  fact  which,  if  it  had 
not  been  false,  would  have  been  an  existing  fact. 
The  Gommon  Serjeant  has  pointed  to  the  facts  on 
which  he  wants  the  opinion  of  this  court.  Now, 
the  meaning  of  the  representation  to  a  third  per- 
son, cannot  depend  upon  the  state  of  mind  of  the 
person  making  the  representation,  but  must  de- 
pend on  what  idea  he  conveys  to  the  mind  of  the 
third  person.  It  is  common  knowledge  that  per- 
sons have  authority  from  a  bank  to  draw  cheques 
to  a  considerable  amount,  when  they  have  no 
money  at  the  bank.  I  am  of  opinion,  therefore, 
that  the  mere  giving  of  a  cheque  does  not  convey 
a  representation  that  the  drawer  has  money  at  the 
bank.  Then,  as  to  the  second  false  representation, 
that  the  prisoner  had  authority  to  draw  upon  the 
bank  for  the  amounts  in  the  cheques.  Now,  if  the 
giving  of  a  banker's  cheque  does  not  mean  that, 
what  does  it  mean  P  Then,  as  to  the  third  false 
representation,  but  for  the  case  of  R^x  v.  Parker, 
I  should  have  doubted  whether  the  mere  giving  of 
a  cheque  was  a  representation  of  an  existmg  fact, 
that  the  cheque  was  a  good  and  valid  order  for 
the  payment  of  money. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  the  giving  of  thecheaues  in  this  case  amounted 
to  a  representation  that  they  were  good  and  valid 
orders  for  the  payment  of  the  sums  therein  men- 
tioned, on  the  authority  of  Bex  v.  Parker,  which 
was  decided  by  a  majority  of  the  judges.  The 
only  difference  in  the  facts  is,  that  the  prisoner  in 
that  case  had  no  funds  at  all  at  the  bank,  whereas 
in  this  he  had  a  few  shillings. 

Pollock,  B. — I  am  also  of  opinion  that  this  con- 
viction should  be  affirmed.  I  think  that  there  was 
evidence  that  the  prisoner  made  the  false  repre- 
sentation thirdly  cnarged ;  that  the  cheques  wnen 
given  were  good  and  valid  orders  for  the  payment 
of  the  sums  specified  therein. 

Conviction  affirmed. 


Saturday,  Nov,  14, 1874. 

(Before  Kelly,  G.B.,  Lush,  Brett,  Quain,  JJ.,  and 

Pollock,  B.) 

Beg.  t;.  Banstord. 

Misdemeanor — Attempt  to  commit — Indictment, 
A  count  in  an  indicttnent  charged  that  the  prisoner 
unlawfully,  wickedly,  and  indecently  did  write 
and  eend  to  H,  a  letter,  with  intent  thereby  to 
move  and  incite  H.  to  attempt  and  endeavowr, 
feloniously  and  wickedly  to  commit  an  unnatural 
offence,  and  by  the  means  aforesaid  did  unlaw- 
fully attempt  and  endeavour  to  incite  H,  to  at' 
tempt  to  commit  the  crime  aforesaid : 
Held,  that  the  count  charged  an  indictahle  misde- 

fneamor. 
The  evidence  waSt  that  H,  was  a  boy  at  school,  and 
thai  he  had  received  two  other  letters  from  the 
ffrisoneTf  which  he  read,  but  that  when  he  received 


the  one  mentioned  in  the  above  cownt  he  did  not 

read  it,  nor*  was  he  in  any  way  aware  of  its  cou' 

tents,  but  handed  it  over  to  the  school  authorities : 

Held,  that  the  sending  the  letter  proved  the  attempt 

to  incite,  althov^h  it  might  be  doubtful  whether 

it  could  be  said  to  amount  to  inciting  or  soliciting, 

inasmuch  as  H,  was  not  aware  of  its  contents. 

Case  reserved  for  the  opinion  of  this  Court  by 

Bramwell,  B. 

The  prisoner  was  tried  at  the  September  Ses- 
sions of  the  Central  Criminal  Court  1874,  upon  the 
following  indictment : 

First  count. — That  at  the  time  of  committing 
the  offence  hereinafter  in  this  count  mentioned,  one 
William  D'ArcyGardiner  G'Halloran  was  a  youth  of 
the  age  of  fourteen  years,  and  was  a  scholar  in  the 
school  of  Christ's  Hospital,  and  waf>  under  the 
care,  custody,  and  control  of  the  Governors  of 
Christ's  Hospital,  in  the  City  of  London,  and  was 
then  being  educated  in  the  said  school  in  the  prin- 
ciples of  religion,  morality,  and  virtue,  with  the 
object  that  he  might  thereafter,  when  beyond  the 
care  and  control  of  the  said  governors,  enter  into 
the  society  of  his  fellow  men,  and  be  received  by 
them  as  a  man  of  honourable,  manly,  and  virtuous 
habits,  and  that  Edward  Bansford,  being  a  person 
of  wicked,  immoral,  and  depraved  mind  and  dispo- 
sition, with  intent  to  debauch  the  said  William 
D'Arcy  Gardiner  O'Halloran,  and  to  vitiate  and 
corrupt  his  mind,  on  the  6th  Sept.  1874,  unlawfully 
and  wickedly  did  write  and  send,  and  cause  and 
procure  to  be  written  and  sent  to  the  said  William 
D'Arcy  Gardiner  O'Halloran,  a  certain  lewd  and 
indecent  letter,  in  the  words  and  figures  following, 
that  is  to  say : 

Henderson's,  Oakley-square,  5th  Sept.  1874. 
Dear  O'Halloran, — ^The  fates  have  hitherto  prevented 
us  from  meetiner,  owing  to  mv  engagements.  On  Wed- 
nesday  next,  all  being  well,  I  shall  meet  von  positively  in 
the  South  Transept  of  St.  Paul's.  I  shall  be  there  between 
2\  o'clock  and  2f  :  we  can  then  settle  where  to  go.  How 
long  can  yon  stay  ont  in  the  evening  ?    Answer  by  retnm* 

Yours  trnly, 

P.  DB  LA  B.  Harbison. 

I  shall  only  be  here  to-morrow,  and  therefore  a  post- 
office  is  my  safest  address. 
(The  conclusion  of  the  letter  is  unfit  for  publication.) 

That  the  said  Edward  Bansford,  in  manner  and  by 
the  means  aforesaid,  did  unlawfully  and  wickedly 
endeavour  to  corrupt  the  morals  of  the  said  Wm. 
D'Arcy  Gardiner  O'Halloran,  and  to  incite  in  the 
mind  of  him  the  said  William  D'Arcy  Gardiner 
O'Halloran,  lewd,  immoral,  and  wicked  inclinations 
and  desires,  and  to  induce  and  persuade  him  to 
commit  fornication  and  divers  other  immoral  and 
wicked  acts  and  practices,  he  the  said  William 
D'Arcy  Gardiner  O'Halloran  then  being  such 
scholar  as  aforesaid,  and  so  being  under  the  care, 
custody,  and  control  of  the  said  governors,  in  mani- 
fest violation  and  corruption  of  the  morals  of  the 
said  '  William  D'Arcy  Gardiner  O'Halloran  and 
other  liege  subjects  of  our  said  lady  the  Queen.  To 
the  evil  example,  &a 

Second  count. — That  at  the  time  of  committing 
the  offence  hereinafter  in  this  count  mentioned, 
there  was  and  yet  is  a  certain  body  corporate 
called  the  Mayor  and  Gommonalty  and  Gitizens  of 
the  Gity  of  London,  governors  of  the  possessions, 
revenues,  and  goods  of  the  hospitals  of  Edward, 
late  King  of  England,  the  Sixth,  of  Ghrist  Bride- 
well and  St.  Thomas  the  Apostle,  a«*  Governors  of 
Ghrist's  Hospital,  and  the  said  body  corporate 
had   under    its   charge^    cax^>    wA    tissuVx^^  ^ 
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certain  school,  called  and  known  as  Christ's 
Hospital,  wherein  divers  large  numbers  of 
children  of  tender  years,  and  lads  and  young 
men  under  the  age  of  twenty-one  years,  were 
under  the  said  care,  charge,  and  control  of  the 
said  body  corporate,  being  instructed  in  the 
principles  of  virtue,  religion,  and  morality.  And 
that  the  said  Edward  Bansford,  being  a  person  of 
wicked,  immoral,  and  depraved  mind  and  disposi- 
tion, and  seeking  to  debauch,  vitiate,  and  corrupt 
the  minds  and  morals  of  the  children  and  other 
young  persons  heine  scholars  in  the  said  school, 
and  so  to  hinder  and  prevent  the  said  body  corpo- 
rate in  their  endeavours  to  instruct  the  said  chil- 
dren and  young  |)ersons  in  the  principles  aforesaid, 
on  the  day  and  in  the  year  aioresaid,  unlawfully 
and  wickedly  did  write  and  send,  and  cause  and 
procure  to  be  written  and  sent  to  the  said  school, 
a  certain  lewd  and  indecent  letter,  addressed  to 
one  William  D'Arcy  Gardiner  O'Halloran,  then 
being  one  of  the  scholars  in  the  said  school,  and 
which  letter  was  and  is  the  letter  set  forth  in  the 
first  count  of  this  indictment,  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say  that  the 
said  Edwara  Bansford,  in  manner  and  by  the 
means  aforesaid,  did  unlawfully  and  wickedly  en- 
deavour to  corrupt  the  morals  of  the  said  Wdliam 
D^ArcTjr  Gardiner  O'Halloran,  and  divers  others  of 
the  scholars  then  being  in  the  said  school,  so  as  to 
prevent  the  said  body  corporate,  in  their  endea- 
vours to  educate  the  said  children  and  young  per- 
sons in  the  paths  of  religion  and  virtue,  ana  to 
render  the  religious  and  moral  training  of  the  said 
/'hildren  and  young  persons  of  no  effect,  to  the 
great  damage  of  the  said  body  corporate,  in  mani- 
fest violation  and  corruption  of  the  morals  of  the 
said  William  D'Arcy  (Jardiner  O'Halloran  and 
other  children  and  scholars  in  the  said  school.  To 
the  evil  example  of  all  others,  &c. 

Tliird  count. — ^That  at  the  time  of  committing 
the  offence  hereinafter  in  this  count  mentioned, 
William  D'Arcy  Gardiner  O'Halloran  was  a  lad  of 
the  age  of  fourteen  jeaTH,  and  was  a  scholar  and 
inmate  of  Christ's  Hospital  in  the  City  of  London, 
and  was  under  the  care,  custody,  and  control  of 
the  Governors  of  Christ's  Hospital  aforesaid.  That 
the  said  Edward  Bansford,  being  an  evil  disposed 
person,  and  of  wicked,  immoral,  and  depraved 
mind  and  disposition,  afterwards,  to  wit,  on  the 
8ame  day  and  in  the  year  aforesaid,  unlawfully  and 
wickedly  did  write  and  send,  and  cause  and  pro- 
cure to  be  written  and  sent  to  the  said  William 
D'Arcy  Gardiner  O'Halloran  a  certain  letter,  to 
wit,  the  letter  mentioned  and  set  forth  in  the  first 
rount  of  this  indictment,  and  did  attend  at  the 
premises  of  the  said  Christ's  Hospital  in  London 
atoresaid,  with  the  avowed  object  and  desi^  of 
procuring  a  personal  interview  with  the  said  Wm. 
D'Arcy  Gardiner  O'Halloran,  and  by  false  repre- 
sentations and  fraudulent  means  to  take  and  re- 
move him  the  said  William  D'Arcy  Gardiner 
U'llalloran  from  and  out  of  the  care,  custody,  and 
control  of  the  said  governors,  and  to  get  him  the 
said  William  D'Arcy  Gardiner  O'Halloran  into  the 
custody  and  control  of  him  the  said  Edward  Bans- 
ford, with  the  view  and  intent  that  he  the  said 
Edward  Bansford,  while  he  the  said  William  D'Arcy 
Gardiner  O'Halloran  was  so  in  his  custody  and 
control,  should  commit  a  certain  felony  with  him 
the  said  William  D'Arcy  Gardiner  O'Halloran,  to 
wit,  feloniously,  wickedly,  diabolically,  and  against 
tLe  order  of  nature,  to  commit  and  perpetrate  with 


each  other  the  detestable  and  abominable  crime  of 
buggery,  against,  &c. 

Fourth  count. — That  the  said  Edward  BanBfoid 
afterwfurds,  to  wit,  on  the  day  and  in  the  jetr  afore- 
said, unlawfully  and  wickedly  did  Bolicit  and  in- 
cite the  said  William  D'Arcy  Gardiner  O'Hallonii 
feloniously  to  commit  and  perpetrate  with  him  the 
said  Edward  Bansford,  the  abonunable,  horrid, 
and  detestable  crime  of  buggery,  Munst^  Ac, 

Fifth  count.— That  the  said  Edward  Bansford 
afterwards,  to  wit,  on  the  day  and  in  the  year 
aforesaid,  unlawfully  and  wickedly  did  solicit  and 
incite  the  said  William  D'Arcy  Gardiner  O'Halkna 
unlawfully  to  attempt  and  endeavour  to  commit 
and  perpetrate  with  him  the  said  Edward  Bans- 
ford, the  abominable,  horrid,  and  detestable  crime 
of  buggery,  against,  &c. 

Sixth  count. — ^That  the  said  Edward  Bansford 
afterrwards,  to  wit,  on  the  same  day  and  in 
the  year  aforesaid,  unlawfully,  wickedly,  and 
indecently  did  write  and  send,  and  caoae  and 
procure  to  be  written  and  sent  to  the  said  Wil- 
liam D'Arcjr  Gardiner  O'Halloran,  a  certain 
letter,  to  wit,  the  letter  mentioned  and  set 
forth  in  the  first  count  of  this  indictment,  with 
intent  thereby  to  move  and  incite  the  said 
William  D'Arcy  Gardiner  O'Halloran  felonioiuly 
and  wickedly  to  commit  and  perpetrate  with  him 
the  said  Edward  Bansford,  the  detestable  crime  of 
buggery,  and  by  the  meai  s  iforesaid  did  nnlawfolly 
and  wickedly  attempt  i  nd  endeavour  to  incite  tbe 
said  William  D'Arcy  Gardiner  O'Halloran  £do- 
niously  to  commit  and  perpetrate  with  him  tlie 
said  Edward  Bansford,  the  aetestable,  horrid,  ind 
abominable  crime  aforesaid,  against,  ^c 

Seventh  count. — That  the  said  Edward  Bans- 
ford afterwards,  to  wit,  on  the  same  day  and  in 
the  year  aforesaid,  unlawfully,  wickedly,  and  inde- 
cently did  write  and  send,  and  cause  and  procore 
to  be  written  and  sent  to  the  said  William  D'Arcy 
Gardiner  O'Halloran,  a  certain  letter,  to  wit,  tbe 
letter  mentioned  and  set  forth  in  the  first  count  of 
this  indictment,  with  intent  thereby  to  move  and 
incite  the  said  William  D'Arcy  Gardiner  O'Hallorui 
to  attempt  and  endeavour,  feloniously  and  wickedly, 
to  commit  and  perpetrate  with  him  the  saidEdwd. 
Bansford,  the  detestable  crime  of  buggery,  and  by 
the  means  aforesaid  did  unlawfully  and  wickedly 
attempt  and  endeavour  to  incite  the  said  William 
D'Arcy  Gardiner  O'Halloran  to  attempt  to  commit 
anp  p^^rpetrate  with  him  the  said  Eaward  Bans- 
ford, the  detestable,  horrid,  and  abominable  crime 
aforesaid. 

Eighth  count. — That  the  said  Edward  Bansford 
afterwards,  to  wit,  on  the  day  and  in  the  year 
aforesaid,  unlawfully,  wickedly,  and  indecently  did 
write  and  send,  and  cause  andprocare  to  be 
written  and  sent  to  the  said  William  D'Arcy 
Gardiner  O'Halloran  a  certain  letter,  to  wit,  tbe 
letter  mentioned  and  set  forth  in  the  first  count  of 
this  indictment,  with  intent  thereby  to  move  and 
incite  the  said  William  D'Arcy  Gardiner  O'Hal- 
loran unlawfully  to  commit  and  perpetrate  with 
him  the  said  Edward  Bansford,  divers  nnnatoial 
and  sodomitical  acts  and  practices,  and  by  the 
means  aforesaid  did  unlawfully  and  wickedly  at- 
tempt and  endeavour  to  incite  the  said  William 
D'Arcy  Grardiner  O'Halloran  to  commit  and  per- 
petrate with  him  the  said  Edward  Bansfenrd,  the 
said  unnatural  and  sodomitical  acts  and  practices. 

Ninth  count. — That  the  said  Edward  Aansford, 
being  a  person  of  wicked  and  abandoned  mind  and 
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dispMition,  and  wholly  lost  to  all  aenae  of  decen^, 
chaatity,  and  moralitr,  and  nnlawnilly  and  wickedly 
devieiag',  coDtriTin^,  and  inlendtiig,  as  mach  aa  in 
him  lay,  to  vitiate,  debaach,  and  corrupt  the  minds 
and  qkWs  of  the  liege  enbiects  of  oar  said  lady 
the  Qaeen,  and  to  poiHOQ  and  inteot  the  minds  of 
the  youth  of  this  kmgdom,  on  the  23rd  March,  in 
the  year  aforesaid,  nnlawfully  and  wickedly  did 
write  and  pabliab,  and  canse  and  procure  to  be 
vritteu  ana  pnbltabed,  a  certain  wicked,  indeoent, 
and  abaoeoe  libe),  in  the  form  of  a  letter,  directed 
and  addressed  to  one  William  B'Arcy  Gardiner 
Halloran,  by  the  name  and  description  of 

Muter  Wm.  O'Hallorui, 

Chriit'a  Hoipital,  N«wgat«.  street,  E.C. 
He  the  said  William  D'Arcy  Gardiner  O'Halloran 
then  beins  a  scholar  in  a  public  school  called 
Christ's  Hospital,  in  London  aforesaid,  and  which 
said  wicked,  indecent,  and  obscene  libel  waa  and 
in  part  thereof  according  to  the  tenor  and  effect 
following,  that  is  to  say: 

M.J  dear  Fellow,— I  write  one  note  for  inspeotian,  if 
BVtrmmrj.  U  I  ooma  on  W«dneadaj  what  would  yon 
Lke  to  do  f  Would  joa  like  to  go  with  me  h)  •  qaiet 
hoDW  when— (The  reit  of  the  letter  wu  ut  out  in  the 
indiotment.)  P.  na  ia  B.  H. 

To  the  common  nuisance  of  the  yonCh,  &c. 

Tenth  count. — That  the  said  Edward  Banaford, 
being  sneh  person  as  aforesaid,  and  unlawfully  and 
wickedly  devising  and  intending  as  aforesaid, 
afterwards,  to  wit  on  the  7th  Sept.  in  the  year 
aforesaid,  nnlawfully  and  wickedly  did  wrtt«  and 
publish,  and  cause  and  procure  to  be  written  and 
published,  a  certain  wicked,  indecent,  and  obscene 
libel,  in  the  form  of  a  letter  directed  andaddreeaed 
to  the  said  William  D'Arcy  Gardiner  O'Halloran, 
by  the  name  and  description  of 

Matter  fl  m.  O'HftUoma, 

Chtirt'i  Hoapital,  Newgate- street,  E.C. 
He  the  sud  William  D'Arcy  Gardiner  O'Halloran 
then  being  a  scholar  in  the  said  public  school,  and 
which  said  wicked,  indeoent,  and  obscene  libel  wea 
and  is  according  to  the  tenor  and  effect  following, 
that  is  to  say :  (setting  ont  the  letter  in  first  count. 

To  the  common  nnisanoe,  &a. 

The  following  facts  were  proved : 

The  prisoner  sent,  knowing  their  oontents,  three 
]ett«rB  to  a  boy  of  the  age  ^  fourteen  years,  and 
the  boy  received  the  same. 

The  first  was  aa  follows  : 

SiiB's  Crow  Station,  N.W.,  Fridaj. 


km  pkuing  throngh  London,  and  BtayiDg  till  to-morrow 
uigbt,  perhaps  ion  oonld  get  leave  to  go  ont  with  me  to- 
morrow (Sktordaj).  I  am  not  quite  oertein  of  my  move- 
mrata,  nor  where  I  shall  be  staying  to-m:nTow,  but  it 
voo  wen  to  nest  me  at  SL  Panl's  Cathedral,  North 
Ttaniept,  at  2~i!i,  wa  oonld  then  spend  the  aFtemoon  till 
the  time  oomea  for  jon  to  be  baok  at  7onr  school,  I  do 
not  know  joQ  even  hftigi^t,  bntif  I  see  a  "  Bloe"  in  the 
cbnroh  at  that  time  I  shall  take  it  (or  granted  it  is  jon. 
Fairthfnll7  ;oars, 

P.  ax  1^  itocna  Har bison. 
The  second  was  aa  follows  : 

SSrd  March  ISTl. 
Mj  dear  Fellow,— I  write  one  note  tor  iiupaotion  if 
BcceseaJT-  If  I  aomeonWednaadaywhat  wonld  jon  like 
to  do  P  Wonld  jon  like  to  go  to  a  qnlal  honse  where  wa 
can  aaeh  have  ...  on  the  quiet  P  It  so,  sar  yes  In  jout 
lettar,  and  ttaeni  eaa  nake  arrangement*.  I  know  most 
btgrs  at  adxiel  like  that  when  tb^  haveaehanoe. 


And  on  a  separate  paper,  but  in  the  same  enve- 

9.  Sonth.parade,  Batteraea,  8.W  ,  Snnday. 
Mj  dttx  O'Halloran, — I  am  awfnlly  sorry  not  to  be 
able  to  keep  my  appointment  on  Saturday.  I  hope  yoa 
did  not  get  leave,  and  so  had  not  to  wait  for  mo.  I  was 
hapt  till  five  o'clock  by  a  lawyer,  I  leave  to-morrow 
(Monday),  bot  hope  to  be  in  town  on  Tneeday  evening, 
to  leave  again  on  Wednesday  evening.  Will  yon  send  ma 
a  line  by  tetnm  in  the  inolossd  envelops,  saying  it  I  shall 
Bod  yon  at  Christ's  Hospital  on  that  day  abont  2  SO 
p.m.  ?  I!  I  am  not  there  by  3*5. 1  shall  not  ba  able  to 
dome  at  all ;  I  shall  have  to  wait  tor  another  oportonity. 
Hoping  yon  were  not  inoonvenienoed, 
"rroly  yonrs, 

P.  DB  LA  B.  HABRISON. 

The  above  is  only  a  temporary  address  at  a  boarding- 
honaa.    I'll  call  or  eend  tor  the  latter  at  the  P.O. 
The  above  letters  were  read  by  the  boy. 

The  third  waa  the  one  set  ont  in  first  count. 

The  last  two  letters  were  each  on  two  pieces 
of  paper — one  such  that  it  might  be  shown  by 
the  boy  to  anyone,  the  other  intended  to  be 
read  by  the  boy  only.  He  read  the  first  and 
second  letters.  He  did  not  read  the  third,  nor 
either  part  of  it,  nor  in  any  way  know  its  contents, 
handing  both  parts  unread  to  the  anthorities  of 
the  school  where  he  was. 

It  iras  objeoted  that  the  counts  were  bad,  and 
that  there  was  no  evidence  in  support  of  them. 

The  jury  found  the  prisoner  gnilty. 

I  respited  Judgment,  and  reserve  for  the  opinion 
of  the  Court  of  Criminal  Appeal  whether  snv  one 
or  more,  or  all  of  the  counts,  is  or  are  good,  and 
whether  there  is  evidence  in  support  of  any  good 

If  there  is  no  good  count,  or  no  good  connt  in 
support  of  which  there  is  evidence,  the  oonviciion 
is  to  be  quashed;  otherwise  it  is  to  stand  as  to 
such  connt  or  oonnts  as  is  or  are  good,  and  in  sup- 
port of  which  there  is  evidence. 

(Signed)        Q.  Brakwbll. 

No  counsel  appeared  for  the  prisoner. 

Straight  {QUI  with  him)  for  the  prosecution. — 
Tfaeoonvictiononght  to  be  affirmed.  It  is  submitted 
that  the  letter  of  the  5th  Sept.,  with  its  inclosnre, 
justified  the  verdict  of  guilty.  The  first  three 
counts  allcKO  that  O'Halloran  was  a  boy  of  tender 
yeurs  at  Christ's  Hospital  School,  and  was  nnder 
the  care  and  custody  of  the  governors  thereof,  and 
was  there  bein^  educated  in  the  said  school  in  the 

Srinciples  of  religion,  morality,  and  virtue.  [Lush, 
.—What  does  that  matter;  the  offence  wonld  be 
the  same  if  the  boy  had  not  been  at  school.  Kelu, 
C.B. — Without  discussing  the  validity  of  those 
counts,  have  yoa  not  some  counts  which  will  raise 
the  point  distinctly,  whether  what  the  prisoner 
did  was  an  attempt  to  commit  a  misdemeanor?] 
The  4th  count  charges  that  the  prisoner  did  aolicit 
and  incite  O'Ualloran  to  commit  an  unnatural 
offence.  [Kslly,  C.B.— The  difficulty  upon  that 
count  is,  is  it  a  solicitation  to  address  a  letter  to  a 
person  which  is  not  read  by  the  person  to  whom  it 
IS  sent,  and  by  whom  it  is  received?  It  is  stated 
in  the  case  that  the  boy  did  not  read  the  letter  of 
the  5th  Sept.,  nor  either  part  of  it,  nor  in  any  nay 
know  ita  contents,  but  handed  both  parts  unread 
to  the  school  authorities.]  In  Mae  v,  Higjint  (J 
East,  5)  it  was  held,  that  to  solicit  a  serrunt  to 
steal  his  master's  goods  is  a  miademesnor,  tboagb 
it  is  not  charged  in  the  indictment  that  the  servant 
stole  the  goods,  nor  that  an;  other  act  waa  done 
except  the  soliciting  and  inciting.  That  awe  was  ' 
recognised  aa  law  in  lUg.  v.  Qj-agov^  (^.B*.-;.  \- 
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C.  C.  E.  77 ;  36  L.  J.  60,  M.  C),  where  it  was  held 
that  to  solicit  and  incite  a  person  to  commit  a 
felony,  though  no  felony  be  in  fact  committed,  is  a 
misdemeanor.  [Pollock,  B.,  referred  to  Beg,  v. 
Welhatn  (1  Cox  Crim.  Cas.  193).]  Here  the  solici- 
tation was  complete  as  soon  as  the  letter  was 
posted.  [Brett,  J. — The  allegation  is, "  did  incite." 
How  can  that  be  sustained,  when  the  boy  to  whom 
the  letter  was  addressed  neither  read  it  nor  knew 
its  contents  P]  At  all  events  the  seventh  count  is  free 
from  this  objection  ;  that  charges  that  the  prisoner 
sent  the  letter  with  intent  to  incite  O'Hauoran  to 
commit  an  unnatural  offence,  and  that  he  did  unlaw- 
fully attempt  and  endeavour  to  incite  him  to  at- 
tempt to  commit  an  unnatural  offence.  [Pollock,  B. 
— In  Bex  V.  Higgins,  Grose,  J.,  said :  "  It  is  said, 
however,  that  there  is  no  instance  of  a  mere  solici- 
tation to  another  to  commit  a  felony  being  adjudged 
a  misdemeanor :  and  it  was  attempted  to  be  ais- 
tinguished  from  the  case  of  Bex  v.  Scofield,  but  that 
case,  though  not  immediately  in  point,  is  in  truth 
much  stronger  then  the  present,  for  there  an  at- 
tempt to  commit  a  misdemeanor  was  holden  indict- 
able; and  the  cases  of  B.  y>  Vatighan  and  B.  v. 
Flympton  were  expressly  recognised,  which  come 
still  nearer  to  the  present.  Nor  was  the  case  of 
B,  v.  Johnson  denica  to  be  law,  which  was  a  solici- 
tation to  commit  a  perjury,  and  which  had  been 
cited  in  the  course  of  the  argument.  All  these 
cases  prove  that  inciting  another  to  commit  a 
misdemeanor  is  itself  a  misdemeanor ;  d  fortiori, 
therefore,  it  must  be  such  to  incite  another  to  com- 
mit felony."]  In  Bex  v.  Boderick  (7  Car.  &  P.  795) 
it  was  held  by  Parke,  B.  that  an  attempt  to  commit 
a  misdemeanor  is  a  misdemeanor,  whether  the 
offence  is  a  statutable  or  a  common  law  one.  And 
80  in  Bex  v.  Phillips  (6  East,  464),  it  was  held  that 
it  is  an  indictable  misdemepnor  to  endeavour  to 
provoke  another  to  commit  the  misdemeanor  of 
sending  a  challenge  to  fight.  Upon  these  grounds, 
it  is  submitted  that  the  seventh  count  was  proved, 
both  in  law  and  fact. 

Kelly,  C.B. — I  am  clearly  of  opinion,  in  point 
of  law,  that  any  attempt  to  commit  a  misde- 
meanor is  itself  a  misdemeanor,  and  I  am  also 
of  opinion  that  to  incite  or  even  solicit  another 
person  to  commit  a  felony  or  to  do  any  act 
with  intent  to  induce  another  person  to  com- 
mit such  offence,  is  a  misdemeanor.  The  seventh 
count  charges  a  valid  offence,  for  it  alleges 
that  the  prisoner  did  write  and  send  a  cer- 
tain letter  with  intent  to  incite  the  boy  to  com- 
mit a  felony,  not  that  he  did  actually  solicit  the 
boy,  as  to  which  there  might  be  some  doubt,  for 
the  letter  was  not  read  by  the  boy,  and  the  boy, 
therefoi*e,  might  be  said  not  to  have  been  solicited. 
But  the  seventh  count  is  free  from  any  difficulty  of 
that  nature,  as  the  charge  therein  is  that  the  pri- 
soner endeavoured  to  solicit  or  incite  the  boy  to 
the  commission  of  a  certain  offence.  That  being 
BO,  we  have  only  to  consider  whether  the  evidence 
given  sustained  the  count.  On  the  first  and  second 
letters  I  forbear  to  make  any  observation,  but  on 
the  third  letter,  with  its  inclosure,  I  think  there 
was  evidence  to  sustain  the  count.  The  construc- 
tion of  that  letter,  with  its  inclosure.  was  a  ques- 
tion for  the  jury,  and  they  have  put  the  construc- 
tion on  it  that  the  prisoner,  by  writing  and  sending 
it,  intended  to  incite  the  boy  to  commit  the  offence 
alleged  in  the  count.  I  am  further  of  opinion  that 
the  verdict  was  right,  and  that  the  seventh  count 
wus  proved  and  supported  by  that  evidence.    It 


must  not  be  supposed  that  I  am  expreBsing  any 
opinion  inconsistent  with  any  of  the  other  oonpts 
being  sustainable  in  point  of  law.  The  conTictioa 
will  be  affirmed. 

Lvsu,  J. — I  entirely  agree  with  the  Lord  Cluef 
Baron  as  to  his  observation  on  the  other  coonts, 
and  I  am  of  the  same  opinion  with  him  as  to  the 
seventh  count.  It  is  well  established  by  the 
authorities  that  an  attempt  to  commit  a  misde* 
meaner  is  itself  a  misdemeanor.  The  seventh 
count  charges  such  a  misdemeanor,  forit  alleges  that 
the  prisoner  did  write  and  send  a  letter  wiUi  in* 
tent  thereby  to  incite  the  boy  to  attempt  and 
endeavour  to  commit  an  unnatural  offenoe. 

B&ETT,  J. — ^The  inciting  a  person  to  commit  a 
felony  is  a  misdemeanor.  The  case  in  2nd  East 
Reports,  is  an  authority  for  that  point.  The  seventh 
count,  therefore,  is  good,  and  tlie  evidence  estab- 
lishes that  the  prisoner  did  attempt  to  commit  the 
misdemeanor  therein  charged.  I  express  no  opi- 
nion upon  the  other  counts  of  the  inoictmeiit. 

QuADf,  J. — I  am  of  the  same  opinion. 

Pollock,  B. — I  am  clearly  of  opinion  that  the 
seventh  count  is  good.  In  8choJuil€r8  eate  (Cald. 
397),  Lord  Mansfield,  C.  J.,  says :  "  So  long  as  an 
act  rests  on  bare  intention,  it  is  not  punishable^ 
but  immediately  when  an  act  is  done,  the  law 
judges  not  only  of  the  act  done,  but  of  the  intent 
with  which  it  is  done,  and  if  accompanied  with  an 
unlawful  and  malicious  intent,  tnongh  the  acfc 
itself  would  otherwise  have  been  innooent,  the 
intent  being  criminal,  the  act  becomes  criminal 
and  punishable."  Was,  then,  the  third  letter,  with 
its  inclosure,  an  act  done  with  a  criminal  intent? 
I  think  that  the  sending  of  it  to  the  boy  with  a 
criminal  intent  was  as  a  criminal  act  done»  thoogh 
it  was  not  seen  by  the  boy,  within  the  abofs 
dictum  of  Lord  Mansfield. 

Conviction  affirmed. 


COUBT  OF  QUEEH'S  BSVGS, 

Reported  by  J.  Shobtt  and  M.  W.  McKblmk,  Beqn^ 

Barzi«ter»«t-lAW. 


Saturday,  Nov.  14, 1874. 
B.EO.  V.  Habvbt. 

Shutting  up  a  highway — Certificate — Omieeion  io 
state  surveyor's  authority — Metropolitan  parish^ 
Power  of  quarter  sessions  to  amend — 5  4"  ^  ^*^' 
4,  c.  50;  18  ^  19  Via.  c.  120;  12  *•  13  Vid.  c.4^ 

A  party,  desirous  of  stopping  up  a  high%oay  in  a 
Metropolitan  parish,  required  the  tTeafry  of  tks 
parish,  pursuant  to  sect,  84  of  5  ^  6  WHL  4,  e. 
50,  and  sect,  9  of  19  ^  20  Vict,  c  112,  to  give 
notice  to  ajid  direct  tlie  derk  of  the  said  veairy  io 
convene  and  assemble  a  meeting  of  the  ffoid  ve^ry 
for  the  special  purpose  of  considering  her  desire. 
All  the  other  steps  preliminary  to  stopping  up  a 
highway,  as  required  by  sects,  84  and  85  of  tkefot' 
mer  Act,  were  duly  carried  out,  but  the  two  justices 
who  vietoed  the  highway  omitted  to  stale  %n  their 
certificate  that  tlie  surveyors  had  first  duly  o6- 
tained  the  consent  of  the  tnhahitants  of  the  parish 
in  vestry  assembled,  or  were  a>cting  under  an  order 
of  the  chairman ; 

Held,  in  a  case  stated  uj^on  appeal  to  quasier  sss' 
sions,  that  this  technical  objection  to  the  form 
of  the  certificate  did  not  invalidaie  the  oraer  cf 
sessions  by  which  tlie  highway  was  shut  up. 

Quoere,  wJiether  this  omission  ooidd  he  quoded  hy 
tlie  fact  that  the  vestry  are  the  $urveyor9  qf  the 
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parish  in  thia  case,  under  18  4*  19  Vict,  c,  120, 

8.96. 
SemhUt  if  ihis  omission  had  been  impoHant,  the 

court  of  quarter  sessiotis  miglU   have   amended 

the  certificate  under  12^  13  Vict  c.  45,  s.  7. 
Reg.  V.  The  Justices  of  Worcestershire  (3  E.  ^  B. 

477) ;  dirium  of  Coleridge,  J.,  disputed. 
This  was  an  appeal  against  a  certificate  ander  the 
hands  of  two  iastices  of  the  peace  for  the  county  of 
Middlesex,  relative  to  the  stopping  up  of  a  certain 
public  footpath  or  highway,  situate  in  the  parish 
of  St.  Matthew,  Bethnal  ureen,  in  the  county  of 
Middlesex. 

The  appeal  was  tried  at  the  General  Sessions  in 
and  for  the  county  of  Middlesex,  holden  at  the 
Sessions  House  for  the  said  county,  on  the  12th 
May  1873,  when  that  court  heard  the  appeal  and 
confirmed  the  said  certificate,  subject  to  the  opi- 
nion of  the  Court  of  Queen's  Bench  on  the  follow- 
ing case. 

The  appeal  having  been  called  on,  and  the  clerk 
of  the  peace  having  read  in  open  court  the  certifi- 
cate of  William  Dollin  Alexander  and  Henry 
Kobarts,  Esquires,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Middlesex, 
dated  the  10th  April  1873,  and  it  appearing  that 
the  proofs  and  plan  annexed  thereto  and  referred 
to  therein,  had  been  duly  lodged  at  the  office  of 
the  said  clerk  of  the  peace,  and  service  of  ten  days' 
notice  of  appeal  having  been  admitted,  counsel  for 
the  appellant,  pursuant  to  one  of  the  grounds  of 
appeal,  objected  that  the  certificate  was  insuffi- 
cient, and  bad  upon  the  face  thereof,  by  reason  of 
its  omitting  to  state  that  the  surveyors,  at  whose 
request  it  is  alleged  the  said  justices  viewed  the 
highway  sought  to  be  stopped  up,  had  first  duly 
obtained  the  consent  of  the  inhabitants  of  the 
parish  in  vestry  assembled  to  the  proposed  stop- 
ping up  of  the  said  highway,  after  a  notice  in 
writing  from  the  party  desirous  of  stopping  up  the 
same,  requiring  tne  said  surveyors  to  convene  a 
meeting  of  the  said  vestry,  for  the  purpose  of  ob- 
taining such  consent ;  or  that  the  said  surveyors 
were,  at  the  time  of  the  said  request  to  view,  in 
possession  of  and  acting  under  an  order  in  writing 
of  the  chairman  of  a  meeting  of  the  said  inhabitants 
in  vestry  assembled. 

A  copy  of  the  said  certificate,  proofs,  and  plan, 
accompanied  this  case. 

The  court,  after  consideration,  overruled  the  said 
objections,  and  held  the  certificate  to  be  goodt  and 
confirmed  the  same,  and  made  an  order  for  stop- 
ping up  the  said  highway  accordingly,  subject 
to  a  special  case  for  the  opinion  of  the  Court  of 
Queen's  Bench  on  the  point  above  stated. 

If  the  Court  of  Queen's  Bench  should  be  of  opi- 
nion that  the  certificate  was  not  insufficient  or  biid 
on  the  face  thereof  on  the  grounds  above  stated, 
then  the  certificate  was  to  be  enrolled,  and  the  order 
80  made  was  to  be  confirmed ;  and  an  order  should 
be  made  by;this  court  for  payment  b^  the  appellant 
to  the  respondents  of  the  costs  of  this  case.  If  the 
court  should  be  of  opinion  that  the  said  certificate 
was  insufficient  and  bad  on  the  face  thereof  on  the 
grounds  above  stated,  then  the  order  so  made  was 
to  be  quashed,  the  certificate  not  to  be  enrolled, 
and  the  said  appeal  to  be  allowed  and  remitted 
to  the  court  ot  quarter  sessions,  that  the  said 
court  may  thereupon  make  such  order  as  to  the 
coiitB  of  the  appeal  as  to  the  said  quarter  sessions 
shall  seem  fit;  and  an  order  of  this  court  was  to  be 


made  for  the  payment  by  the  respondents  to  the 
appellant  of  the  costs  of  this  case. 

The  following  is  a  copy  of  the  proceedings  and  i 
order  on  appeal,  and  certificate : 

Middlesex.  At  the  general  session  of  the  peace  of  onr 
lady  the  Qaeen,  holden  in  and  for  tbooonnty  of  Middlesex, 
at  the  Sessions  House  for  the  said  «oanty  on  Monday, 
the  12th  May  1873,  and  from  thence  oontinaed  by  several 
adjonrnments  to  and  holden  at  the  said  Sessions  House 
on  Friday,  the  2drd  May  1873  : 

Whereas,  a  certain  oertifioate  nnder  the  hands  of  Wm. 
Dollin  AlexaBder  and  Henry  Bobarts,  Esquires,  two  of  her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  said 
county,  bearing  date  the  10 ch  April  last  past,  together 
with  the  depesitions,  proof  and  plsm,  and  other  documents 
thereto  annexed,  were  on  the  said  10th  April  lodged  with 
the  clerk  of  the  peace  for  the  said  county,  of  which  certi- 
ficate, depositions,  proof  aod  plan,  and  other  documents, 
the  following  are  copies,  that  is  to  say,  viz. : — 

To  her  Majesty's  justices  of  the  peace  for  the  county  of 
Middlesex,  assembled  in  general  sessions  of  the  peace  for 
the  said  county,  we  Wm.  Dollin  Alexander  and  Henry 
Bobarts,  Esquires,  being  two  of  her  Majes^'s  justices  of 
the  peace  acting  in  and  for  the  county  of  Middlesex,  do 
hereby  certify  nnder  our  hands  as  follows  :  That  aa  appli- 
cation  having  been  made  to  us  on  behalf  of  the  vestry  of 
the  pariah  of  St.  Matthew,  Bethnal  Qreen,  in  the  county 
of  Middlesex  (who  by  the  96tii  section  of  the  Metro polid 
Local  Management  Act  18  &  19  Vict.  c.  120  are  the  sur- 
veyors of  the  highway  of  the  said  parish),  by  the  clerk  to 
the  said  vestry,  to  view  a  certain  highway  leading  from 
the  Old  Ford-ToaA  into  Victoria  Park-square,  and  being  a 
certain  footway  abutting  west  and  south  next  the  terrace 
in  Victoria  Park-square,  all  in  the  said  pari»>h  of  St. 
Matthew,  Bethnal  Green,  wo  did  on  the  2Ut  Feb.  last 
jointly  yiew  the  said  highway  or  footway,  and  that  it 
appearing  upon  such  view  by  us  that  the  said  hi/hway  or 
footway  is  unneoes»ary,  we  thereupon  directed,  in  manner 
prescribed  by  the  85th  section  of  5  &  6  Will  4,  c.  50,  inti- 
tuled '*  An  Act  to  consolidate  and  amend  the  laws  relating 
to  highways  in  that  part  of  Qreat  Britain  called  England ;" 
that  the  notice  required  by  the  said  section  should  be 
aflSxed  and  advertised  as  by  the  said  section  is  prescribed. 
And  proof  has  been  given  to  us  to  our  satisfaction  that 
such  notice  has  been  duly  affixed  and  advertised,  as 
required  by  the  said  section ,  and  such  proof  has  been 
given  by  the  several  affidavits  of  Bobert  Voss,  the  vestry 
clerk  of  the  said  parish  of  St.  Matthew,  Bethnal  Green, 
and  John  William  Burrows,  the  beadle  of  the  said  parish. 
That  a  plan,  particularly  describing  the  said  highway  or 
footway,  and  also  showing  those  parts  of  Old  Ford -road 
aforesaid  and  the  road  in  victoria  Park-square  aforesaid, 
from  and  into  which  parts  respectively  the  said  highway 
or  footway  leads,  has  been  delivered  to  us,  and  the  said 
plan  has  been  verified  bv  the  affidavit  of  William  Mundy, 
the  surveyor  of  the  said  vestry.  That  the  said  highway 
leading  from  Old  Ford-roail  to  Victoria  Park-square,  and 
being  a  footway  abutting  west  and  south  on  the  terrace 
aforesaid,  is  unnecesf=ary ;  and  the  reason  why  it  is  unne- 
cessary is,  that  it  furnishes  no  additional  accommodation 
beyond  that  afforded  by  the  said  Old  Ford-road  and  the 
road  in  Victoria  Park-square,  inasmuch  as  the  highway 
hereby  certified  to  be  unnecessary  is  only  a  footway  which 
(as  appears  by  the  said  plan)  goes  along  the  south  and 
west  sides  of  the  said  terrace  in  Victoria  Park-square, 
while  the  said  Old  Ford-road  and  the  road  in  Victoria 
Park-square  aforesaid,  which  are  footways  and  canriagc- 
ways,  go  along  the  east  and  north  sides  of  the  said  ter- 
race. And  it  is  therefore  as  convenient  for  any  person 
going  to  or  from  Victoria  Park-square  to  continue  along 
or  go  by  the  said  Old  Ford- road  as  to  make  use  of  the 
highway  or  footway  hereby  certified  to  be  unnecessary. 

W.  D.  Alexander. 
Henbt  Bobabtes. 
Dated  let  April  1873. 

The  proceedings  also  set  out  the  depositions 
above-mentioned,  from  which  it  appeared  that 
Bobert  Voss,  the  clerk  to  the  vestry  of  the  said 
parish  of  St.  Matthew,  Bethnal  Green,  received  a 
notice  dated  the  13th  Nov.  1872,  signed  by  one 
Sarah  Natt,  and  addressed  to  the  vestry,  by 
which  she  duly  required  the  vestry,  purauoat 
to  sect.  8-4  of  5  &  ^  N^WV  At,  ^,  ^<^,  ^sA  wkX.^  ^^ 
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10  &  20  Vict.  c.  112,  to  give  notice  to  and  direct  | 
the  clerk  of  the  vestry  to  convene  and  as- 
bemble  a  meeting  of  the  vestry  for  the  special 
purpose  of  considering  her  wish  that  the  pub- 
lic highway  should  be  entirely  stopped  up.  It 
also  appeared  that  all  the  steps  required  by  sects. 
84  and  85  of  the  said  Highway  Act  were  duly  and 
properly  carried  out  and  completed,  according  to 
the  provisions  therein  contained.  And  the  pro- 
ceedings went  on  to  state  that  William  Harvey, 
the  appellant,  duly  made  his  complaint  by  appeal, 
and  the  justices  at  the  said  sessions  duly  impanelled 
n  jury  in  pursuance  of  the  said  Act,  who  returned 
a  verdict  that  the  said  highway,  so  intended  to  be 
stopped  up,  was  entirely  unnecessary.  The  justices 
thereupon  dismissed  the  appeal,  and  ordered 
the  highway  to  be  stopped  up,  and  the  appel- 
lant to  pay  costs,  subject  to  the  decision  oi  the 
Court  of  Queen's  Bench  on  the  points  of  law  raised 
by  the  special  case. 

Philhrick,  Q.C.  and  Polandt  for  the  respondents, 
the  Vestry  of  St.  Matthew,  Bethnal  Green,  showed 
cause  against  the  side  bar  rule  to  quash  the 
order  of  sessions  confirming  the  certificate,  and 
stopping  up  the  highway. — There  is  no  ques- 
tion upon  the  merits  or  facts ;  the  preUmina- 
ries  are  admitted  to  be  complete,  and  the  only 
point  reserved  is,  whether  the  certificate  is  good 
on  the  face  of  it.  This  is  a  Metropolitan  parish, 
within  the  meaning  of  the  Metropolis  Local 
Management  Act  18o5  (18  &  19  Vict.  c.  120).  By 
sect.  ^6  the  powers  and  duties  of  surveyors  of 
highways  are  transferred  to  vestries  and  district 
l)oards  in  certain  parishes,  of  which  this  is  one. 
These  district  boards  and  vestries  are  incorporated 
by  sect.  42,  and  the  nature  of  a  vestry*s  constitu- 
tion appears  from  the  8th  section,  which  provides 
that  **  the  vestrymen,  upon  the  first  election,  shall 
forthwith  be  deemed  to  constitute  the  vestry  of 
such  parish,  and  shall  supersede  any  existing 
vestry  therein,  and  exercise  the  powers  and  privi- 
leges held  by  such  existing  vestry,  save  as  in  this 
Act  otherwise  provided."  In  conseouence  of  this 
provision  it  follows  that  in  this  parisn  the  require- 
ment of  sect.  74  of  the  Highway  Act  1835  are  satis- 
fied by  this  certificate.  The  words  of  that  section 
(5  &  ()  Will.  4,  c.  50)  are :  "  That  when  the  inhabi- 
tants in  yestry  assembled  shall  deem  it  expedient 
that  any  highway  should  be  stopped  up,  diverted, 
or  turned,  either  entirely  or  reserving  a  bridleway 
cr  footway  along  the  whole  or  any  part  or  parts 
thereof,  the  chairman  of  such  meeting  shall,  by  an 
order  in  writing,  direct  the  surveyor  to  apply  to 
two  justices  to  view  the  same,  ana  shall  authorise 
him  to  pay  all  the  expenses  attending  such  view, 
and  the  stopping  up,  diverting,  or  turning  such 
highway,  eitiier  entirely  or  subject  to  such  reser- 
vation as  aforesaid,  out  of  the  money  received  by 
him  for  the  purposes  of  this  Act :  Provided  never- 
theless that  if  any  other  party  shall  be  desirous  of 
stopping  up,  diverting,  or  turning  an^  highway  as 
aforesaid,  he  shall,  by  a  notice  in  wnting,  require 
the  surveyor  to  give  notice  to  the  church  wcurdens  to 
assemble  the  inhabitants  in  vestry,  and  to  submit 
to  them  the  wish  of  such  person ;  and  if  such  in- 
habitants shall  agree  to  the  proposal,  the  said 
surveyor  shall  apply  to  the  justices  as  last  afore- 
said, for  the  purposes  aforesaid ;  and  in  such  case 
the  expenses  aforesaid  shall  be  paid  to  such  sur- 
veyor by  the  said  party,  or  be  recoverable  in  the 
same  manner  as  any  forfeiture  is  recoverable 
under  thia  Act;  and  the  said  surveyor  is  hereby 


required  to  make  such  application  as  aforesaid.** 
The  following  (the  85th)  section  contains  the  details 
of  what  the  justices  are  required  to  do  after  the 
surveyor  has  applied  to  them  to  view  the  highway. 
What  they  are  required  to  certify  is  also  expressly 
stated  in  the  section,  viz.,  the  fact  of  their  having 
viewed  the  highway ;  that  the  proposed  new  high- 
way was  nearer  or  more  commodious  to  the  public, 
and  how  much  and  why  respectively ;  and  if  the 
highway  is  unnecessary,  the  reason  why.  This  is 
all  the  certificate  need  contain,  and  not  only  it 
there  nothing  in  the  section  requiring  the  certifi- 
cate to  state  the  preliminaries  which  the  surveyor 
must  complete,  but  no  means  are  suggested  by 
which  the  justices  can  investigate  or  discover  how 
the  84th  section  has  been  carried  out.  So  ftf, 
therefore,  as  the  statute  is  concerned,  the  certificate 
here  would  be  good,  even  if  the  surveyor  and  the 
inhabitants  in  vestry  assembled  were  not  tha 
same.  But  it  will  probably  be  contended  on  the 
other  side  that  it  has  been  already  held  bj  this 
court  that  the  omission  to  state  in  the  certificate 
that  the  surveyor  was  authorised  to  make  applici- 
tionto  the  justices  is  material  to  the  validity  of 
the  certificate;  the  head-note  of  Reg,  v.  Tk» 
Justices  of  Worcestershire  (3  £.  A  B.  477)  seems  to 
support  this  contention:  "Held,  also,  that  the 
certificate  was  defective,  as  not  showing  that  the 
preliminaries  necessary  to  give  the  two  joatices 
jurisdiction  to  certify,  had  been  compiled  with;** 
but  reference  to  the  case  itself  shows,  not  only  ^it 
this  decision  was  unnecessary  for  the  oonclusionof 
the  case,  but  further  that  the  remark  made  in  the 
considered  judgment  of  Coleridge,  J.,  upon  which 
the  head  note  was  based,  was  not  consistent  with 
the  reported  opinions  of  the  judges,  as  expressed 
during  the  arguments.  This  is  certainly  the  same 
objection  as  that  which  the  court  of  quarter  ses- 
sions held  there  to  be  valid ;  but  the  appellant  ap- 
plied to  the  Queen*s  Bench  to  remedy  the  decisioa 
against  him  by  mandamus.  At  the  end  of  the 
arguments  Lord  Campbell,  referring  to  the  ground 
upon  which  the  court  below  granted  the  certificate, 
said :  '*  It  is  impossible  to  contend  that  the  objection 
is  so  clearly  wrong  and  f livolous  that  we  ^oold 
say  it  could  not  be  the  subject  of  judicial  decision. 
The  case  is,  therefore,  reduced  to  the  question 
whether  the  sessions  have  jurisdiction  to  inqaire 
into  the  validity  of  the  certificate,  or  their  appel- 
late jurisdiction  is  limited — ^which  is  a  question  d 
difficulty  and  importance."  The  court  discharged 
the  rule  for  a  mandamus,  on  the  ground  that  the 
sessions  were  competent  to  consider  objections  to 
the  certificate  itself;  but  in  the  oommencement  of 
the  written  judgment,  Coleridge,  J.,  speaks  gene- 
rally of  the  objections  to  the  appeal  apparent  on 
the  face  of  the  certificate.  He  proceeds:  "The 
court  had  entertained  these  objections,  heard  ar* 
guments  on  both  sides,  decided  in  favour  of  the 
appellants  on  one,  and  refused  thereupon  to  proceed 
any  further  towards  the  enrolment.  We  ud  no 
doubt,  upon  the  arj^ment,  that  the  decison  of  the 
court  upon  this  objection  was  correct,  and  that  tha 
point  on  which  it  arose  was  a  substantial  one,  dis- 
posing of  the  appeal  on  its  legal  merits.  Nor  was 
this  matter  in  the  end  very  seriously  contested, 
but  it  was  very  strongly  urged  that  sinoe  Uie 
passing  of  stat.  5  &  6  Will.  4,  c.  ^  (The  Genoral 
Highway  Act),  the  sessions  had  no  inriadiction  to 
inquire  into  defects  on  the  &oe  of  the  oertificate.** 
The  judgment  then  goes  on  to  diaooas  only  this 
second  point  which  had  been  urged,  and  ia  was 
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not,  therefore,  neoessarjr  for  the  court  to  have 
oome    to  any  oouolosion    conoeruing   the    first. 
And  the  only  effect  of  the  decision  of  this   coart 
was,  that  whether  the  qoarter  sessions  were  right 
or  wrong,  the  appellant  had  no  remedy  by  manda* 
miM.    [Blackburn,  J. — I  see  that  case  was  re- 
ported by  me,  bat   the  decision  scarcely   goes 
as  to  as  the  head  note.]    The  effect  of  that  deci- 
sion was  discussed  in  Reg,  v.  Mauh  (23  L.  T.  Bep. 
N.  S.  859 ;  41  L.  J.  47,  M.C.) ;  and  the  court,  con- 
sisting of  Keating,  Lush,  and  Hannen,  JJ.,  de- 
clined to  follow  that  head  note,  or  to  support  this 
technical  objection.    [Blackburn,  J. — In  that  case 
the  notice  of  appeal  was  insufficient,  and  it  became 
no  more  necessary  to  determine  the  validity  of  this 
technical  objection  than  it  was  in  Beg,  y.  The  Justices 
'»/  Worcestershire,']    The  certificate,  however,  in 
this  case,  the  surveyor  being  the  vestry  in  parish 
assembled,  may  be  good  consistently  with  the  deci- 
sion   in  Beg,  v.  The  Justices    of   Worcestershire, 
[Blackburn,  J. — I  cannot  see  that  the  Act  of  1856 
makes    such    a  difference  between   highways  in 
eoantry  and  metropolitan  parishes.]    The  certifi- 
cate atates  that  an  application  had  been  made  to 
the  two  justices,  on  behalf  of  the  vestry,  by  the 
cleric  '  The  vestry  being  a  corporate  body,  could 
act  onl]^  at  a  meeting,  and  being  also  surveyors  of 
the  parish,  must  have  duly  directed  the  application 
to  tne  justices  to  view  the  highway.    All  that  is 
refj[uir«d  even  by  the  head  note  in  the  Worcest^- 
shire  case,  is,  therefore,  contained  in  the  certifi- 
cate.    Further,  if  the  quarter  sessions  had  consi- 
dered this  objection  fatal,  it  would  have  been  in 
their  power  to  amend  it ;  and  as  it  was  not  on  the 
hearing  necessary  to  obtain  a  reservation  of  this 
point,  this  court  may,  if  it  considers  the  certificate 
bad,  amend  it  now.    By  sect.  87  of  the  Highway 
Act  1835,  it  is  provided,  "  That  in  the  event  of  any 
appeal  being  brought  against  the  whole  or  any  part 
or  parts  of  any  order  or  certificate  for  diverting 
more  highways  than  one,  it  shall  be  lawful  for  the 
court  to  decide  upon  the  propriety  of  confirming 
the  whole  or  any  part  or  parts  of  such  order  or 
cortificate,  without  prejudice  to  the  remaining  part 
or  parts  thereof."    And  by  sect.  7  of  12  &  13  Vict. 
c  45,  it  is  enacted :  **  That  if  upon  the  trial  of  an 
appeal  to  any  court  of  general  or  (quarter  sessions 
of  the  peace  against  any  order  or  judgment  made 
or  given  by  any  justice  or  justices  of  the  peace,  or 
if  upon  the  return  to  any  writ  of  certiorari  any 
objection  shall  be  made  on  account  of  any  omis- 
sion or  mistake  in  the  drawing  up  of  such  order  or 
jadgment,  and  it  shall  be  shown  to  the  satisfaction 
of  the  court  that  sufficient  grounds  were  in  proof 
before  the  justice  or  justices  making  such  order 
or  giving  such  judgment  to  have  authorised  the 
drawing  up  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court,  upon  such 
terms  as  to  payment  of  %06ts  as  it  shall  think  fit, 
to  amend  such  order  or  judgment,  and  to  adjudi- 
cate thereupon  as  if  no  such  omission  or  mistake 
had  existed.*'    [Blackburn,  J. — That  does  not  give 
US  power  to  amend.]    In  Bex  v.  Bingley  (4  B.  & 
Aid.  567),  the  court,  under  a  similar  provision  in 
5  Greo.  2,  c.  19,  s.  1,  sent  the  case  back  to  the  ses- 
sions to  be  amended.    [Blackburn,  J. — ^That  Act 
■ays,  jnstioes  shall,  and  they  are  thereby  required 
to  cause  any  defect  of  form  to  be  rectified  and 
amended,    it  seems  that  if  this  certificate  is  bad, 
yoa  must  non^  start  afresh.] 

E,  Clairhe  mi  Boseoe,  for  the  appellant.— This 
is  ccmclnded  by  the  considered  judgment  of 

ICao.  Cas.— Yol.  IX. 


the  court  in  Beg,  v.  The  Justices  of  Worcestershire ; 
and  if  it  were  res  Integra,  the  Highway  Act  clearly 
renders    this    objection  fatal  to    the  certificate. 
[Blackburn,  J. — ^We  should  like  to  be  satisfied  on 
this  second  point,  and  it  will  be  well,  therefore,  to 
consider  it  first.]     Sect.  84  provides  two  different 
modes  by  which  action  may  be  commenced,  and 
sect.  88  requires  a  different  course  to  be  adopted 
upon  appeal  in  the  different  cases.     So  also  by 
sect.  90,  the  cost  of  an  appellant  may  be  obtained 
either  against  the  surveyor  or  the  private  indi- 
vidual who  has  set  the   proceedings   in  motion. 
There  is,  therefore,  an  important  distinction  be- 
tween the  two  origins  of  the  proceedings.  [Black- 
burn, J. — That  is  so,  but  whv  should  the  certifichte 
state  how  they  commenced  r    There  is  no  power 
given  to  the  iwo  justices  in  sect.  85  to  inquire 
about  preliminary  matters.    Arcuibald,  J. — There 
is  nothing  in  the  84th  section  about  proof  of  the 
acts  required,  as  there  is  in  the  85th  about  the 
matters  to  be  certified.]    At  all  events,  this  is  not 
merely  a  technical  matter,  and  there  is  nothing  to 
prevent  the  justices  from  satisfying  themselves 
from  the  surveyor's  statements  that  their  jurisdic- 
tion is  properly  constituted.   As  to  the  other  point, 
the  words  of  this  objection  are  the  very  same  as 
those  in  Beg,  v.   The  Justices  of  Worcestershire, 
[Mellor,  J. — What  words  ought  the  certificate  to 
have  contained  ?]    It  should  have  recited  the  facts 
stated  in  the  affidavits,  Sarah  Natt's  notice  to  the 
vestry,  the  vestry  meeting  and  their  resolution.  The 
proper  form  of  making  a  certificate  in  a  case  where 
the  inhabitants  in  vestry  commenced  proceedings 
is  to  be  found  in  Beg,  v.  The  Justices  of  Surrey  ('JO 
L.  T.  Bep.  22).    Beg,  v.  Maule  decides  a  different 
point  from  that  here  raised,  and  the  authority  of 
the  Worcestershire  case  is  recognised   upon  this 
point  in  the  j  udgmen ts.    There  are  many  exam  pled 
of  the  strictness  required  in  these  certificates ; — 
e,g.,  Beg,  v.  Jones  (12  A.  <fc  E.  684). 

Blackburn,  J. — In  this  case  I  think  the  certifi- 
cate is  right,  and  the  judgment  of  quarter  sessions 
must  be  affirmed.    I  do  not  proceed  to  this  con- 
clusion upon  the  ground  of  any  distinction  between 
a  country  and  a  metropolitan  vestry,  but  on  the 
ground  that  the  two  justices  are  not  required  by 
sect.  85  of  the  Highway  Act  to  certify  any  of  the 
preliminary  matters  required  by  sect.  84.     What 
they  have  to  do  by  the  85th  section  is,  first,  to 
view  the  highway ;  they  must  then  satisfy  them- 
selves upon  the  view  either  that  the  diversion  pro- 
posed will  make  the  highway  nearer  or  more  com- 
modious, or  in  the  case  of  a  proposal  to  close  a 
highway,  that  the  highway  is  unnecessary ;  thc^y 
then  direct  the  surveyor  to  publish  certain  noticeM. 
After  the  publication  of  these  notices,proof  of  which 
must  be  obtained,  and  also  proof  of  the  correctness 
of  the  plan  to  be  provided,  the  justices  then  certify 
that  they  have  done  all  the  things  required,  ami 
state  in  their  certificate  the  distance  saved  by  tbe 
new  highway  or  the  reasons  why  it  is  more  commo- 
dious, or  why  the  old  highway   is  unnecessary. 
They  are  expected  to  certify  all  they  have  to  do, 
and  the  certificate  should  contain  everything  con- 
cerning the  matter  which  is  within  thdir  know- 
ledge.    But   whether   the  inhabitants  in  vestry 
assembled  have  proceeded  at  their  own  instance  or 
upon  the  suggestion  of  some  other  party,  is  u 
matter  about  which  the  justices  are  not  required 
to  obtain  proof,  and  they  have  no  means  of  know- 
ing themselves.     An  appeal  is  given  to  anyone 
aggrieved,  and  I  cannot  doubt  tV^ti  ^so:^  VstUMcXi  ^\ 
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the  84th  section,  or  insufiBciency  in  the  surveyor's 
authority,  would  be  a  good  ground  for  refusing  to 
grant  the  apphcation  to  quarter  sessions.  This, 
however,  need  not  appear  in  the  certificate,  and  the 
omission  to  mention  the  preliminary  matters  re- 
el uired  by  sect.  84,  cannot,  if  they  are  properly 
carried  out,  invalidate  the  order  of  the  court.  We 
must  now  see  if  the  judgment  in  B^g.v.  The  Justices 
of  Worcestershire  conflicts  with  the  interpretation 
of  the  statute.  I  do  not  think  it  amounts  to  a 
decision  of  the  court  upon  this  point.  The  facts  of 
that  case  were  similar  to  the  present,  and  the 
quarter  sessions  held  the  same  technical  objection 
vls  this,  viz.,  the  omission  in  the  certificate  of 
any  statement  concerning  the  matters  required 
by  the  84th  section,  to  be  fatal  to  the  validity  of 
the  certificate.  But  the  appellant,  who  was  the 
party  desirous  of  diverting  the  highway,  applied  to 
this  court  for  a  mandamus  to  compel  the  sessions 
to  enrol  the  certificate,  and  relied  not  upon  their 
decision  concerning  the  omission,  but  on  their 
want  of  jurisdiction  to  entertain  such  an  objection. 
If  the  point  had  been  reserved  by  the  sessions,  as  it 
is  here,  the  court  must  have  decided  upon  the  form 
of  the  certificate,  and  could  not  have  given  judg- 
ment against  the  appellant  without  concarring  in 
the  opinion  formed  by  the  sessions;  but  as  the 
question  was  raised,  the  appellant's  case  failed  as 
boon  as  this  court  held  that  mandamus  was  not 
the  proper  remedy,  and  it  became  then  of  no  im- 
portance whether  the  sessions  were  right  or  wrong, 
rhe  contention  of  the  appellant  seems  to  have 
necessarily  been  that  the  objection  was  so  clearly 
wrong  and  frivolous  that  the  court  should  say  it 
could  not  be  the  object  of  judicial  decision.  With 
this  Lord  Campbell  found  it  impossible  to  concur, 
but  no  opinion  of  the  court  is  reported  to  have  been 
expressed  during  the  arguments  concerning  the 
validity  of  the  objection  to  the  certificate.  Then 
an  elaborate  judgment  was  delivered  by  Coleridge, 
J.,  on  the  point  at  issue;  and  he  certainly  pre- 
faces it  by  saying  what  must  be  taken  to  be  his 
opinion  on  the  matter,  that  the  court  had  no  doubt 
upon  the  argument  that  the  decision  of  the  ses- 
sions upon  this  objection  was  correct.  With  all 
respect  to  that  learned  judge,  that  opinion  so  stated 
is  not  binding  upon  us,  especially  when  besides 
being  unnecessary  to  the  conclusion  of  the  case,  it 
is  not  borne  out  by  what  had  been  said  in  the 
argument  by  Lord  Campbell.  Our  decision  upon 
this  technical  point  is  of  far  less  importance  to 
other  cases  from  the  fact  that  such  an  omission,  if 
considered  material,  might,  by  12  &  13  Vict.  c.  45, 
s.  7,  be  amended  by  the  quarter  sessions.  It  is  not 
necessary  to  decide  whether  it  could  make  any 
difference  to  the  form  of  a  certificate  that  the 
vestry  in  a  particular  case  is  situated  in  London 
or  the  country ;  I  have,  however,  great  doubt  on 
this  point,  and  I  am  much  inclined  to  think  that 
the  churchwardens,  wherever  the  parish  may  be 
situated,  must  assemble  the  inhabitants  in  vestry 
ibr  the  special  purpose  of  considering  the  wish  of 
the  party  desirous  of  diverting  a  highway.  Our 
judgment  will  be  for  the  respondent. 

ALellor,  J. — I  am  of  the  same  opinion.  Upon  an 
iippeal  to  quarter  sessions,  the  validity  of  a  certi- 
ficate might  depend  upon  whether  the  surveyor 
liad  been  rightly  set  m  motion,  but  the  simple 
question  for  us  is,  whether  it  is  necessary  for  the 
justices  to  state  this  matter  in  their  certificate. 
They  could  only  know  anything  about  it  in  a  loose 
n\'ijr  from  the  surveyor,  for  they  have  no  means  of 


making  judicial  investigation  conoemizig  ifc,  ft&d  bo 
such  proofs  are  reauired  to  be  adduoed  belon 
them.  Therefore,  all  that  is  necessary  to  Appear 
upon  the  certificate,  in  order  to  initiate  tbe  justion* 
jurisdiction,  is  a  statement  of  all  that  is  required 
of  them.  With  regard  to  the  case  referred  to,  I 
agree  with  my  brother  Blackbam.  As  leporfeod, 
it  is  certainly  an  authority  jastifying  the  ff^ 
lant  in  raising  this  objection ;  bat  when  oonsidBred 
carefully,  it  is  not  even  a  decision  of  Coleridge,  Jh 
on  this  point.  With  the  greatest  possible  req»et 
for  him,  I  do  no  hesitate,  under  the  (drcamstanoei, 
to  dispute  this  mere  dictum,  and  I  don't  tliink  hj 
so  doing  we  overrule  his  judgment. 

Arcuibald,  J. — I  also  am  of  opinion  thai  the 
judgment  of  the  sessions  should  be  affirmed. 
There  is  an  omission  in  the  certificate  of  all  re^ 
ference  to  the  preliminary  matters  required  by  the 
84th  section  of  the  Highway  Act.  Although  nol 
necessary  to  decide  the  question,  I  think  it  may  be 
that  the  omission  is  cured  by  the  vestry  being  in 
this  case  the  same  as  the  surveyor ;  bat  in  sny 
case  it  seems  to  me  that  no  mention  of  these  pre- 
liminaries need  appear  in  the  certificate.  The 
difference  of  language  between  the  84th  and  85kIi 
sections  satisfies  me  that,  although  important  with 
reference  to  the  jurisdiction  of  the  justices,  they 
need  not  certify  what  had  been  done  before  they 
commenced  to  do  the  things  required  of  them  by 
the  Act.  The  dictum  of  Coleridge,  J.,  in  Beg,  t.  Tke 
Justices  of  Worcestershire,  should  be  treated  with 
respect,  but  it  was  unnecessary  for  the  dedsion  to 
which  the  court  arrived,  and  need  not  be  followed 
by  us.  Judgment  for  reepomdemL 

Attorneys  for  appellant.  Home  and  Hunter, 
Attorneys  for  respondent.  Walker  and  EMS' 
combe.  

Saturday,  Nov.  14, 1874. 

Beg.  v.  Fennbr. 

Tithe — Exemption — Lessee  of  vart  of  rectory  Junut 
—37  Hen.  8,  c.  12—27  ^  28  VicL  c.  cdxuUi,  •.  7. 

By  the  London  City  Tithes  Act  1864,  eeeL  7,  m 
occupier  of  property  which,  although  eubjeet  to 
poor  rates,  is  exempt  from  tithes,  snaU  eonOMiu 
to  he  exempt  in  tJie  same  manner  ae  if  this  Act 
had  not  been  passed. 
In  1856,  the  rector  of  one  of  the  parishee  euVjeet  te 
this  Act  leased  the  basement,  yard,  ground  foer, 
and  first  fioor  of  his  rectory  house  for  twenty-erne 
years,  reserving  to  himself  the  upper  part  if  tit< 
house  for  his  oum  residence : 
Held,  upon  an  appeal  against  a  tithe  rate  under 
this  Act,  that  the  occupiers  of  the  lecieed  port  <^ 
the  rectory  were  not  txempt  from  liability. 
This  was  an  appeal  to  the  Court  of  Genenf  Qosrter 
Sessions  for  the  City  of  London,  against  a  tithe 
rate,  made  in  pursuance  of  the  statute  27  A  28 
Yict.  o.  cclxviii,  being  An  Act  for  the  Commuta- 
tion of  Tithes  in  certain  Parishea  in  the  City  of 
London,  and  for  other  purposes. 

Nathaniel  John  Fenner  and  Henry  Fenner  wen 
the  appellants,  and  the  Churchwardens  and  Ofer> 
seers  of  the  parish  of  St.  Martin  Oatwioh  were  the 
respondents. 

The  said  parish  of  St.  Martin  Ontwich  is  one  of 
the  parishes  named  in  the  2nd  sohednle  to  that 
Act,  by  the  17th  section  of  which  power  is  giron  to 
the  parishioners  assembled  in  vestry  to  agree  with 
the  mcambent  for  the  commutation  of  the  titliei. 
or  soms  of  money  instead  of  tithes^  gnniiiig  dot 
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under  the  proviaions  of  the  Aot  37  Hen.  8,  c.  12 ; 
and  by  the  decree  mode  in  pursuance  thereof  an 
annual  fixed  sum,  to  be  paid  by  the  parish,  and  to 
be  raised  by  a  tithe  rate,  is  to  be  assessed  and 
levied  as  therein  provided. 

By  the  6th  and  7th  sections  of  the  said  Act,  it 
ia  enacted  that  the  tithe  rate  shall  be  levied  on  the 
persons  and  in  respect  of  the  property  by  law 
rateable  to  poor  rates,  but  that  every  occupier  of 
property  who,  although  subject  to  the  payment  of 
poor  rates  is  exempt  from  tithes,  shall  continue  to 
be  exempt. 

The  appellants  were  occupiers  of  certain  pre- 
mises,  being  the  lower  portion  of  the  rectory 
house  of  the  parish  of  St.  Martin  Outwich,  in  the 
City  of  London. 

Ihe  rector  remains  in  actual  occupation  of  the 
upper  portion  of  the  said  rectory  house,  but  in  the 
year  lbd6  he  demised  the  said  lower  portions  of 
the  said  rectory  to  one  Nelson,  who  subsequently 
sublet  the  same  to  the  appellants. 

The  appellants  were  in  occupation  of  the  said 
premises  for  a  long  time  before  the  parish  adopted 
the  Act  as  hereinafter  stated. 

The  rector  occupied  the  entire  house  prior  to  the 
granting  of  the  said  lease. 

No  tithes  have  ever  been  received  by  the  rector, 
or  demanded  by  him  from  the  tenants  of  the  said 
portions  of  the  rectory  house. 

The  Act  27  <fe  28  Vict.  o.  cclxviii,  was  duly 
adopted  by  the  parish  in  the  year  1871,  and  a  tithe 
rate  has  now  been  levied  by  the  churchwardens, 
to  raise  the  sum  agreed  to  be  paid  to  the  rector. 

In  levying  this  rate  the  churchwardens  have 
levied  certain  sums  upon  the  occupiers  of  the 
portion  of  the  rectory  house  so  demised  as  afore- 
said. The  appellants,  who  are  some  of  the  said 
occupiers,  appealed. 

The  appeal  was  heard  before  the  Common  Ser- 
jeant, the  Deputy  Becorder  of  the  City  of  London, 
a  copy  of  whose  judgment  is  hereunto  annexed ; 
who  decided  that  the  rate  was  properly  imposed 
and  assessed,  and  the  sessions  save  judgment  for 
the  respondents  with  costs,  with  leave  for  the  ap- 
pellants to  appeaL 

It  was  affreed  between  the  parties  that  the 
court  should  be  at  liberty  to  refer  to  any  documents 
bearing  upon  the  question,  in  addition  to  those 
annexed  to  this  case. 

The  sole  question  for  the  court  was  whether, 
under  the  circumstances  aforesaid,  the  occupiers 
of  the  said  demised  portion  of  the  rectory  house 
were  liable  to  contribute  to  the  tithe  rates. 

The  following  is  a  copy  of  the  judgment  of  the 
Common  Seijeant  and  Deputy  Becorder: — This 
was  an  appeal  against  a  rate  made  in  pursuance  of 
ihe  statute  27  &  28  Vict.  c.  cclxviii,  which  Act  was 
adopted  by  the  parish  in  1871.  That  Act  provides 
(sect.  7)  that  ail  tithes,  and  payment  in  lieu  of 
tithes  growing  due  under  the  Act  37  Hen.  8,  c 
12,  may  be  conmiuted  by  agreement  of  the  incum- 
bent, the  parishioners,  and  others,  and  shall  cease 
on  a  day  named,  and  thenceforth  the  incumbents 
aliall  receive  annual  fixed  tithes,  by  way  of  commu- 
tation, te  the  amount  mentioned  in  the  agreement. 
An  agreement  for  commutation  of  the  tithes  in  the 
respondents'  parish  was  duly  made  under  the 
above  cited  section.  Up  to  Christmas  1856  the 
rectory  house  of  the  parish  was  occupied  by  the 
rector,  and  had,  of  course,  been  exempt  from  the 
tithes  which,  before  the  adoption  of  the  statute  of 
Viotoffia  fa^  the  parish  in  1871,  had  been  collected 


under*  the  37  Hen.  8,  c.  12.  By  indenture,  dated 
27th  Sept.  1856,  the  rector  leased  the  basement 
and  yard,  the  ground  floor,  and  first  floor  of  the 
rectory  house  to  one  Nelson  for  twenty-one  years, 
reserving  to  himself  the  upper  part  of  the  house 
for  his  own  residence.  Upon  the  portions  of  the 
house  so  demised  a  tithe  rate  has  been  levied,  and 
the  appellants  are  the  occupiers  under  IjTelson,  the 
lessee.  The  question  is,  whether  the  property  in 
liable  to  be  rated,  and  I  am  clearly  of  opinion  that> 
the  rate  is  properly  imposed  and  assessed;  and 
that,  in  the  hands  of  a  lessee  or  tenant  the  house 
becomes  rateable,  the  exemption  being  a  personal 
exemption  of  the  incumbent,  and  not  an  exemption 
of  the  house  when  it  is  demised  to  a  tenant.  Judg- 
ment, therefore,  must  be  given  for  the  respondents, 
with  leave  for  the  appellants  to  appeal. 

Webster,  for  the  parish,  argued  in  support  of  the 
decision  of  the  quarter  sessions. — The  tithe  is 
imposed  by  37  Hon.  8,  c.  12,  which  by  the  first 
section  provides  that  the  decree,  afterwards  set  out 
as  part  of  the  statute  in  the  Statutes  at  Large,  is  to 
stand  as  an  Act  of  Parliament.  By  sect.  2  of  the 
statute  **  the  citizens  and  inhabitants  of  the  said 
City  of  London  and  liberties  of  the  same  for  the 
time  being,  shall  yearly,  without  fraud  or  covin, 
for  ever  pay  their  tithes  to  the  parson,  vicars,  and 
curates  of  the  said  City,  and  their  successors  for 
the  time  being,  after  the  rate  hereafter  following, 
that  is,  to  wit,"  &c,,  according  to  the  *'  rent  by  the 
year  of  all  and  every  bouse  and  houses,  shops, 
warehouses,  cellars,  stables,  and  every  of  them 
within  the  said  city  and  liberty  of  the  same.*'  The 
exemptions  in  this  decree  were  considered  in  the 
case  of  Warden  of  St,  Paul' a  v.  The  Dean  (3  Eagle  & 
Young's  Tithe  Cases,  809),  where  it  was  held  that 
the  Dean  of  St.  Paulas  was  liable  to  the  payment 
of  tithes  to  the  warden  and  minor  canons,  as  par- 
sons of  St.  Gregory,  and  was  not  exempt  in  respect 
of  the  maxim  eccleaia  ecclegim  decimas  solvere  non 
debet,  which  is  confined  to  the  parson  and  vicar  of 
the  same  parish  church.  In  Lagden  v.  Flack  (2 
Haggard's  Consistory  Reports,  303),  Sir  William 
Scott,  referring  to  this  exemption  claimed  there, 
said,  at  p.  307 :  "  Supposing  that  Trinity  College 
could  be  deemed  a  spiritual  foundation,  still  thecourt 
would,  I  think,  set  afloat  all  established  law,  which 
it  has  always  understood  on  this  point,  if  it  decided 
that  the  vicar  is  not  entitled  to  the  tithe  of  this 
glebe.  It  has  been  constantly  held  that  if  land 
has  no  discharge  of  itself,  it  is  discharged  only  in 
the  hands  of  the  ecclesiastical  owner,  under  the 
maxim,  ecclesiadecinias  iion  solvit  ecclesicB,  a  maxim 
that  is  binding  as  long  as  the  land  is  actually  held 
by  an  ecclesiastic ;  but  if  it  is  transferred  into  tho 
hands  of  laymen  it  becomes  liable  "...*'  the 
privilege  being  only  personal,  does  not  travel  from 
the  parson  to  the  lay-lessee."  So,  according  to 
Harris  v.  Cotton  (Brownlow  &  Goldesboroogh's 
Beps.  part  1,  p.  69),  "  As  long  as  the  vicar  occu- 
pies his  glebe  land  in  his  own  hands,  he  shall  pay 
no  tithes;  but  if  he  demise  it  to  another,  tho 
lessee  shall  pay  tithes  to  the  parson  that  is  im- 
propriate." 

Bayford,  for  the  appellants. — I  admit  it  is  clear, 
from  the  authorities,  that  if  a  parson  lets  his  glebe, 
he  can  get  tithes  from  it;  but  I  have  to  argue 
concerning  tithes  in  the  City  of  London  which  are 
imposed  upon  houses  only  and  not  upon  lands,  and 
which  are  not  governed,  therefore,  by  the  authori- 
ties concerning  glebes.  The  agreement,  too,  which 
was  entered  into  betweeiOL  tii<^  Y«R.\xst  v^\>^^  ^^v^ 
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and  confirmed  by  the  London  City  Tithes  Act 
18(>4,  mnst  also  be  considered.  By  sect.  7  of  this 
Act,  •*  Every  occupier  of  property  in  any  of  the 
haid  parishes  which,  although  snbject  to  the  pay- 
ment of  poor  rates,  is  exempt  from  tithes "... 
**  shall  continue  to  be  exempt  "...'*  in  the  same 
manner  as  if  this  Ace  had  not  been  passed."  It  is 
found  as  amatter  of  fact  that  the  occupier  of  this 
property  was  exempt  from,  and  as  a  matter  of  law 
lie  could  not  be  liable  for  tithes,  at  the  time  the 
Act  was  passed.  I^Blackburn,  J. — How  so  ?]  The 
effect  of  the  decision  of  BlindO  v.  Barksdale  (Cro. 
Eliz.  578)  is  that  there  can  be  no  division  of  pro- 
perty so  as  to  affect  the  liabilitv  of  part  of  it  to  pay 
tithes.  Popham,  J.,  there  said,  "  But  if  the  land 
were  discharcred  from  the  payment  of  tithe  by 
reason  of  an  unity  (which  was  the  case  here  at  the 
passing  of  the  Act),  it  shall  then  be  discharged  by 
the  statute  in  the  hands  of  the  patentee ;  for  that 
privile^^  runs  with  the  possession."  There  is  no 
authority  that  a  rectory  house  can  be  liable  to 
tithes  under  any  circumstances,  and  when  part  of 
such  a  house  is  still  occupied  by  the  parson,  there 
is  authority  against  any  Lability.  Further,  under 
the  Act  37  Hen.  8,  c.  12,  these  rooms  which  the 
appellants  occupy  cannot  be  liable,  for  they  are 
neither  a  house  or  houses,  nor  a  shop,  warehouse, 
cellar,  or  stable.  [Blackbu&n,  J. — ^Why  not  a 
house  ?]    It  is  but  part  of  a  house. 

Blackburn,  J. — I  have  not  the  smallest  doubt 
that  the  Common  Seijeant  was  right,  and  for  the 
reasons  which  he  gives.  There  is  no  occasion  to 
repeat  them. 

Mbllor  and  Abchibald,  JJ.,  concurred. 

Judgment  for  regponderUs, 

Attorneys  for  appellants,  Bridget  and  CoUine, 
Attorney  for  respondents,  John  Combs. 


Thursday,  Nov,  19,  1874. 
Ex  parte  Taeibath. 

The  Licensing  Ari  1872 — New  licence  —  House 
dosed  for  three  years — Appeal  against  refusal — 
Jurisdiction  of  quarter  sessions. 

A  new  occupier  of  an  inn  licensed  under  9  Crco.  4,  c 
61,  was  refused  a  transfer  of  the  licence,  on  the 
ground  of  a  conniction  for  drunkenness.  Three 
ijpars  afterwards,  ai  the  first  licensing  meeting 
after  the  owner  was  able  to  obtain  possession  of 
the  premises,  the  present  applicant  applied  for  a 
renewal  of  the  previous  licence,  and  was  refused 
on  the  ground  that  the  neighbourhood  did  not 
require  it. 

Upon  appeal,  the  quarter  sessions,  without  hearing 
the  merits,  decided  that  this  was  an  application 
for  a  new  licence,  and  that  they  had  iw  jurisdic" 
fion  under  35  ^  36  Vict.  c.  94 : 

Held,  upon  a  rulefoi'  a  mandamus,  tluit  the  quarter 
sessions  were  right,  a-%d  thai  the  definition  of 
renewal  of  a  licence  in  sect.  74  of  the  Act  of  1872 
refers  only  to  a  licence  existing  during  tJie  pre* 
vious  year. 

This  was  a  motion  on  behalf  of  the  occupier  of 
Uio  Bridge  Inn,  Bromyard,  for  a  rule  nisi  oallmg 
upon  the  justices  of  Herefoidshire  to  show  cause 
wliy  a  writ  of  mandamus  should  not  be  granted 
to  compel  them  to  hear  an  app^  to  quarter 
sessions. 

For  a  long  period  before  1871  the  said  Bridge 
Inn  had  been  every  year  duly  licensed  under  9 
(rex?.  4,.  c.  61  f  as  «Q  lilehoiiso  for  the  sale  of  spiritfl, 


wine,  and  beer.  Durine  that  year  one  Allen  ob- 
tained a  transfer  of  the  house  from  the  then 
licensed  occupier,  and  carried  on  the  banneu 
until  the  next  licensing  meeting  of  the  jnetioei. 
During  this  time,  however,  the  said  Allen  was 
convicted  of  being  drunk  in  the  streets  of  Brom- 
yard, away  from  his  house ;  and  on  the  7th  Sept. 
1871,  at  the  licensing  meeting,  when  Allen  apfdied 
for  a  transfer  of  the  previously  existing  licence, 
the  justices  refused  his  application,  on  the  gronnd  of 
his  said  conviction.  The  house  was  then  shut  op, 
and  Allen  went  away.  He  had,  however,  entered 
into  certain  mortgagee  of  the  premieea,  and  the 
owner  had  been  unable  to  obtain  possession  of  the 
house  until  May  1874.  During  this  time,  from 
Sept.  1871  to  May  1874,  the  Bndge  Inn  bad  been 
entirely  closed,  and  no  one  had  held  any  licence  to 
sell  intoxicating  liquors  in  it.  The  honse,  how- 
ever, continued  to  be  structurally  adapted  and 
fitted  up  for  such  a  purpose,  and  the  applicant, 
who  now  desired  to  become  the  licensed  tenant  of 
the  house,  was  a  person  of  unexceptionable  cfas- 
racter. 

On  the  7th  Sept.  1874,  at  the  first  licensing 
meeting  after  Allen  and  his  mortgagees  had  ceased 
to  be  interested  in  the  premises,  the  applicant 
applied  for  a  renewal  of  the  licence  for  the  Bridge 
Inn,  which  had  existed  before  Allen  was  refnsea  ft 
transfer.  For  the  sake  of  greater  precaution,  the 
necessary  notices  for  a  ^rant  of  a  new  lioenoe  were 
also  given  by  the  applicant.  The  justices,  how- 
ever, refused  to  grant  any  licence  at  all  for  the 
Bridflre  Inn,  on  the  ground  that  the  neighbonrhood 
did  not  require  it. 

Against  this  decision  the  applicant  appealed  to 
the  (juarter  sessions;  but  tnat  court,  withoot 
entering  into  the  merits,  held  that  this  waa  an  ap- 
plication for  a  new  licence,  and  therefore  they  hftd 
no  jurisdiction  to  hear  the  appeaL 

Fritchard,  in  moving  for  the  rule,  contended 
that  this  was  such  a  refusal  by  the  licensiiig 
session  to  renew  a  licence,  for  which  an  nppeal  to 
quarter  sessions  was  reserved  by  35  d^  36  Vict.  c. 
94.  The  second  schedule,  which  contains  the 
statutes  and  part  of  statutes  repealed  by  that  Act, 
enumerates  the  appeal  sections  of  9  Gleo.  4^  c.  61, 
viz.,  the  27th,  28th,'and  29th  sections,  and  proceeds. 
'*  except  in  so  far  as  the  three  last-mentioned 
sections  relate  to  the  renewal  of  licences,  or  to  the 
transfer  of  licences  under  sects.  4  and  14  of  the 
same  Act."  Sect  74  of  the  Act  of  1872  defines 
*'  a  new  licence  "  as  a  licence  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxicating 
liquors.  This  definition  does  not  relate  to  the 
application  which  the  justices  have  refnaed.  By 
the  same  section,  *'  the  renewal  of  a  lioenoe  "  meaui 
a  licence  granted  at  a  general  annual  licensing 
by  way  of  renewal.  That  this  latter  definition  is 
intended  for  something  wider  than  the  mere 
renewal  of  a  licence  of  the  previous  year  appears 
from  sect.  56,  which  gives  an  owner  of  licensed 
premises  power  to  appear  at  a  petty  sessions  and 
appeal  against  an  order  disqualifying  any  licensed 
premises,  on  the  ground,  amongst  others,  that  he 
could  not  legally  have  evicted  the  tenant  who  has 
committed  two  offences  in  the  interval  between  ths 
commission  of  the  offences. 

CocKBURN,  C.J. — I  think  we  cannot  grant  this 
rule.  The  question  whether  an  appeal  to  QQerlor 
sessions  exists  in  this  case  turns  upon  wheder  Uw 
application  refused  at  the  licensing  meeting  was 
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one  for  m  new  lioence  or  the  renewal  of  a  licence. 
The  honse  had  not  been  licensed  for  three  years 
before  the  application,  and  in  that  time  the  pre- 
TiooB  licence  must  be  taken  to  have  been  abandoned 
and  to  be  entirely  gone.  The  quarter  sessions, 
therefore,  had  no  jnrisdiction  to  hear  an  appeal, 
and  there  can  be  no  mandamiM  to  compel  them  to 
do  so. 

Blacxbubn,  J.-  I  think  the  words  in  the  defi- 
nition of  "the  renewal  of  a  licence  "  mean  no  more 
than  the  words  defined.  There  is  an  appeal,  there- 
fore, only  aisainst  a  refnpal  to  renew  a  licence 
which  existed  during  the  year  before. 

QuAiv  and  Aschibald,  JJ.  concurred. 

Bide  refuaed. 

Attorney  for  applicant,  O.  A.  Hcdl,  for  A,  W, 
KnoU,  Worcester. 


BOLLS  COURT. 


Itepocted  liu  Q.  Wbuit  Knie  and  8.  H.  8.  Lorniousx,  Eaqn. 

Barristen-at-Law. 

June  29,  30;  July  1,  6,  7,  8,  13,  14, 15,  20,  21,  22, 
27, 28, 29 ;  Aug.  1, 2, 3 ;  Nov.  4, 5, 6, 9, 10, 24, 1874. 

The  Commissioners  op  Sewers  op  the   City  op 

London  v.  Glasse. 

Jtighi  of  common  of  pasture — Forest  waste — Imme* 
morial  usage — Indosures  by  lords  of  manors-^ 
Injunction, 
The  plaintiffs  filed  a  InU  claiming,  on  behalf  of 
th&msethes  and  all  other  the  owners  and  occupiers 
of  lands  and  tenements  within  the  forest  of  Essex, 
other  than  the  waste  lands  of  the  forest  (except 
such  of  them  as  were  d^endants,  or  aUeged  io  oe 
represented  by  the  defendarUs),  a  right  of  common 
of  pasture  upon  aU  the  waste  lands  of  the  forest 
for  caiHe,  levant  and  couchant,  upon  their  respec» 
tioe  lands  and   tenements  within  the  forest,  as 
appendant  or  appurtenant  to  their  several  lands 
and  tenements  within  the  forest : 
ffeld,  thai  such  a  daim  might  be  made  out  by 
showing  that  for  sixty  years  and  upwards  this 
right  had  been  exercised,  thereby  proving  tmme- 
morial  user,  which  would  imply  a  grant ;  but  that 
euch    right   might   be  d^eaJted   by  showing  the 
origin  of  the  user,  and  that  it  was  not  in  accord- 
ones  With  the  right  claimed. 
Seld  also,  upon  the  evidence  thai  such  user  was 
proved,  and,  the  defendants  having  failed  to  show 
that  the  origin  of  the  user  was  not  in  accordance 
tviih  the  right  claimed,  thai  the  plaintiffs  were 
entUled  to  an  injunction  restraining  the  defen- 
dants, the  lords  of  the  manors  within  the  forest-, 
from  inclosing  any  of  the  waste  lands  of  the 
forestp  or  destroying  the  herbage  growing  thereon, 
90  as  in  any  manner  to  interfere  with  the  plain* 
tiffs'  rights. 
Thb  plaintiffs  filed  their  bill  on  behalf  of  them- 
selyes,  and  all  other  the  owners  and  occupiers  of 
Ittnds  and  tenements  lying  within  the  Forest  of 
£Mex,  otherwise   Waltham    Forest   or   Epping 
Forest,  other  than  the  waste  lands  of  the  said 
f<»e8t,  except  such  of  them  as  were  defendants,  or 
were  alleged  to  be  sufficiently  represented  by  the 
defendants,  or  some  of  them,  against  the  lords  of 
the  several  manors  within  the  forest,  and  two  per- 
sona named  Lake  and  Williams,  who  claimed  to  be 
owners  and  occupiers  of  waste  lands  which  had 
been  endosed,  and  the  Attorney-General.    The 
bill  allesed  that  the  plaintiffs  were  seised  of  a  farm 
laallsd  Alderabrooky  within  the  boundaries  of  the 


Forest  of  Essex,  which  was  a  royal  forest,  and  that 

such  farm  was  partly  in  their  own  occupation. 
That  the  whole  of  the  inclosed  as  well  as  the  waste 
lands  within  the  forest  had  been  from  very  ancient 
times  subject  to  rights  reserved  by  the  Crown  on 
the  grants  of  the  several  manors  and  lands  lying 
within  the  forest,  for  enabling  the  Crown  to  main- 
tain the  forest  as  a  ro^al  forest  for  hunting,  and 
subject  also  to  the  ancient  forest  laws  made  from 
time  to  time  for  enforcing  and  regulating  those 
rights ;     and  that  the  Crown  so  reserved,  and 
had  from   time  immemorial  claimed  and    exer- 
cised, for  those  purposes  an  absolute  right  of  dis- 
position over  the  deer  and    certain    other  wild 
animals  within  the  forest    under  the    name    of 
venison;   and  over  the  woods,  underwoods,  and 
coverts  under  the  name  of  vert;   and  over  the 
pasture,  turf,  gravel,  and  soil  of  the  waste  lands  of 
the  forest.    That  the  government  of  the  forest  was 
formerly  administered  bj  the  Lord  Warden  of  the 
Forest  and  other  subordmate  officers,  and  that  the 
forest  laws  were  executed  by  the  Forest  Courts, 
one  being  the  Court  of  the  Chief  Justice  in  Evre. 
That  the  jurisdiction  of  these  courts  embraced  all 
matters  touching  the  preservation  and  exercise  of, 
and  all  infringements  upon,   the  rights  of  the 
Crown  in  the  forest,  to  which  rights  the  manorial, 
common,  and  other  rights  within  the  limits  of  the 
forest,  were  subordinate.    That  the  offices  of  Lord 
Warden  of  the  Forest,  and  of  the  Chief  Justice  in 
Eyre,  had  been  abolished,   and  that  the  powers 
belonging  to  those  offices  were  vested  in  the  First 
Commissioner  of  Woods  and  Forests,  who,  however, 
had  not  exercised,  and  refused  to  exercise  the  same. 
That  the  owners  of  lands  within  the  bounds  of  the 
forest  were  restricted  by  the  forest  laws  from  the 
full  use  and  enjoyment  of  their  lands,  and,  amongst 
other  things,  were  prohibited  from  inclosing  their 
lands  with  fences  aix)ve  a  certain  height,  or  made 
so  as  to  impede  the  free  passage  through  the  forest 
of  the  deer  and  other  wild  animals,  and  that  they 
were  prohibited  from   stubbing  up,   cutting,  or 
selling  without  licence,  the  woods  and  undervioods 
growing  upon  their  said  lands,  and  from  hunting 
and  hawking  thereon  without  licence;  and  that  the 
crops  and  produce  growing  upon  their  said  lands 
and  the  fences  standing  thereon,  were  subject  to 
great  destruction  and  damage  from  the  deer  and 
other  wild  animals  with  the  said  forest ;  and  that 
the  said  laws  were  in  these  and  other  respects 
grievous  and  burdensome  to  the  owners  of  lands 
and  tenements  and  the  inhabitants  within  the  said 
forest. 

That  the  forest  laws  also  forbade  the  inclosure 
of  any  of  the  waste  lands  within  the  forest,  and 
the  erection  of  any  fences  or  obstructions  thereon ; 
and  that  the  lords  of  the  manors  within  the  forest 
were  not,  nor  ever  were,  able  of  their  own 
authority,  or  merely  by  the  consent  of  the  homages 
of  their  respective  manors,  to  inclose  or  grant  to 
any  other  person  a  right  to  inclose  any  part  of  the 
was^e  lands  of  their  respective  manors  lying  within 
the  forest. 

That  the  owners  of  lands  and  tenements  within 
the  royal  forests,  and  particularly  within  the  said 
forest,  by  virtue  of  ancient  forest  laws  made  by 
the  Crown  in  exercise  and  derogation  of  its  said 
forest  rights,  and  recognised  and  confirmed  by 
divers  statutes  of  the  realm,  had,  from  very  ancient 
times,  enjoyed  and  still  ought  to  enjoy,  by  way  of 
compensation  for  the  burdens  and  restrictions  m> 
imposed   upon   them   b;}   X\i<^   ^•^  i<(yc«ex»  \i*.^% 
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(amoDgBt  other  rights  and  privileges),  rights  of 
common  of  pasture  over  the  waste  lands  within 
the  said  forest,  subject  to  regulations  from  time 
to  time  made  and  enforced  by  the  said  forest 
courts;  that  the  said  rights  of  common  were  re- 
cognised by  the  Gharta  Forestm  made  by  King 
John,  whereby  it  was  provided  that  all  forests 
which  King  Henry,  the  then  king*8  grandfather,  had 
afforested,  should  be  viewed  by  honest  and  lawful 
men,  and  if  any  other  wood  than  his  own  demesne 
had  been  afforested  to  the  loss  of  him  whose  wood 
it  was,  forthwith  it  should  be  disafforested ;  and 
that  if  he  had  made  forest  of  his  own  wood,  then 
it  should  remain  forest,  saving  the  common  of 
herbage,  and  of  other  things  in  the  same  forest  to 
them  which  before  were  accustomed  to  have  the 
same ;  that  the  said  charter  was  confirmed  by  the 
Charta  Forestm  made  in  the  ninth  year  of  King 
Henry  III.,  wherein  was  contained  a  like  saving 
of  rights  of  common  of  pasture  in  the  forest,  and 
the  last  mentioned  charter  was  confirmed  by  a 
Psrliament  held  in  the  twenty-eighth  year  of  the 
reign  of  King  Edward  I.,  and  by  another  Parlia- 
ment held  in  the  forty-second  year  of  the  reign  of 
King  Edward  III. 

That  the  rights  of  common  of  pasture  so  granted 
or  permitted  as  aforesaid  had  from  time  imme- 
morial been  enjoyed  by  the  owners  and  occupiers 
of  lands  and  tenements  lying  within  the  forest, 
whose  cattle  had  always  been  depastured  on  such 
of  the  wastes  of  the  said  forest  as  for  the  time 
being  had  been  found  most  convenient,  without 
regard  to  the  boundaries  of  the  parishes  or  manors 
in  which  their  lands  and  tenements  were  situate, 
and  subject  only  to  the  regulations  made  by  the 
said  forest  courts,  and  particularly  by  the  (/ourt 
of  Attachments,  by  divers  orders  of  which  court 
the  reeves  of  the  several  parishes  lying  within 
the  said  forest  were  frequently  ordered  to  distin- 
guish the  cattle  commoning  within  the  said  forest 
l)elonging    to    the    inhabitants    of  the    different 
manors  and  parishes,  by  marking  them  upon  cer- 
tain days  appointed  by  the  said  court  with  various 
brands  provided  for  that  purpose ;  and  the  reeves 
were  required  to  make,  and  did  make,  returns  to 
the  said  court  of  the  cattle  so  marked  by  them, 
and  of  the  owners*   names,  and  the  number  of 
cattle  belonging  to  them  respectively,  and    the 
value  of  their  rents. 

That  the  plaintiffs  and  their  predecessors  in 
title,  and  their  respective  tenants,  and  the  other 
owrers  and  occupiers  of  lands  and  tenements 
lying  within  the  said  forest,  had,  in  fact,  from  time 
immemorial  enjoyed,  as  of  right  and  without 
interruption,  by  virtue  of  the  forest  laws,  as 
appendant  or  appurtenant  to  their  respective  lands 
and  tenements  lying  within  the  said  forest,  com- 
mon of  pasture  for  all  manner  of  cattle,  common- 
able within  the  said  forest,  levant  and  couchant, 
upon  their  respective  tenements,  over  the  waste 
lands  of  the  forest. 

That  the  defendants,  as  lords  of  the  said  manors 
or  reputed  manors  respectively,  or  in  some  other 
capacity,  pretended  to  be  entitled  to  inclose  the 
waste  lands  of  the  forest,  and  to  dig  up  and 
destroy  the  pasture,  turf,  and  other  herbage  grow- 
ing thereon ;  and  that  in  and  during  several  years 
now  last  past,  they  had  respectively  inclosed,  or 
authorised  or  sanctioned  the  inclosure,  of  large 
tracts  of  the  said  wastes,  which  were  specified  in 
the  Bill ;  and  the  Bill  also  set  forth  certain  acts  of 
tiestrucUoD  to  the  ii«rbage. 


That  the  inclosures  and  other  acts  oomplained 
of  were  purprestures  and  encroachments  on  tbe 
forest,  and  that 'the  plaintiffs  and  the  other  persooi 
entitled  as  aforesaid  were,  by  reason  thereof, 
deprived  or  impeded  in  the  nse  of  their  common 
rights  over  the  waste  lands.  That  the  defendant! 
alleged  that  they  respectively  and  their  respective 
predecessors  in  title  nad  sold  and  granted,  or  oon* 
veyed  to  various  persons  divers  pieces  of  the  lands 
so  inclosed  and  dealt  with  as  aforesaid,  and  that 
buildings  had  been  erected  upon  some  part  of  tbe 
said  lauds,  and  in  particular  that  the  defendant! 
Glasse  and  CoUyer-Bristow,  or  their  predeoesson 
in  title,  had  sold  and  granted  or  conveyed  to  the 
defendant  Lake  a  certain  piece  of  inclosed  waste 
land,  and  that  the  defendant  Maitland,  the  Lord  of 
the  Mi\nor  of  Loughton,  had  sold  and  granted  or 
conveyed  to  the  defendant  Williams  a  certain  piece 
oi  inclosed  waste  land;  and  that  a  considerable 
part  of  the  waste  lands  so  inclosed,  and  the  pro- 
ceeds of  the  sales  of  such  as  had  been  sold  were  in 
the  possession  of  the  defendants,  the  lords  of  tbe 
several  manors. 

That  the  Crown  rights  of  forest,  free  chase,  aocl 
free  warren  upon  and  over  some  of  the  inclosed 
and  waste  lanas  within  the  forest  had  been  soldbf 
Her  Majesty's  Commissioners  of  Woods  and 
Forests,  under  statutory  powers,  but  the  Crown 
rights  of  forest  had  never  been  eztingnished,  and 
as  to  the  greater  part  of  the  forest,  they  were  still 
vested  in  the  Crown ;  and  the  sales  had  not,  an 
against  the  plaintiffs,  or  the  persons  on  whose 
behalf  tliey  sued,  disafforested  any  part  of  tbe 
forest,  or  taken  away  or  affected  their  rights  of 
common ;  and  that,  except  as  to  the  Forest  of 
Hainault,  the  forest  laws  were  still  sabsistingOTef 
the  whole  of  the  forest. 

The  bill  prayed  that  it  might  be  declared  that 
the  plaintiffs  and  the  other  owners  and  oocapien 
of  lands  and  tenements  lying  within  the  forest, 
other  than  the  waste  lands  of  the  forest,  were 
entitled  in  right  of,  and  as  appendant  or  appur- 
tenant to,  their  several  lands  and  tenements  witbis 
the  forest,  to  a  right  of  common  of  pasture  upon 
all  the  waste  grounds  within  the  forest  for  all 
manner  of  cattle  commonable  within  the  forest, 
levant  and  couchant,  upon  their  respectivo  lands 
and  tenements  within  the  forest;  and  for  an 
injunction  to  restrain  the  defendants  from  fencing 
in  or  inclosing,  or  building  upon,  or  permitting.or 
suffering  to  be  or  to  remain  fenced  in  or  indoeed 
or  built  upon,  any  part  of  the  waste  lands  of  tbe 
forest  which  were  subject  to  the  commonable 
rights ;  and  from  carrying  away,  selling,  digging 
up,  or  destroying  the  loam  or  soil  of  the  waste 
lands ;  or  the  pasture,  turf,  or  herbage  growing 
thereon,  and  from  othermse  interfering  with  and 
preventing  the  exercise  by  the  plaintiffs  and  tbe 
other  persons  entitled  as  aforesaid,  or  any  of  them, 
of  their  rights  in  and  over  the  waste  lands  of  tbe 
forest ;  and  that  the  plaintiffs  and  the  other  personi 
entitled  as  aforesaid  might  be  quieted  in  tne  pos- 
session and  enjoyment  of  their  rights. 

Demurrers  to  the  bill  by  five  of  the  defendsnt! 
were  overruled :  (L.  Bep.  7  Ch.  456;  26  L.  T.Bep. 
N.  S.  647.) 

The  defendants,  the  lords  of  the  several  manon, 
claimed,  by  their  answers,  to  be  entitledt  eitber 
with  the  consent  of  the  homage,  or  under  the  pn^ 
visions  of  the  Statute  of  Merton,  to  indose  sadi 
parts  of  the  waste  land  of  the  forest  as  wen 
i  their  several  manors,  and  by  virtae  of  tiia 
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ii  manors,  to  dig  np  and  destroy  the  pasture, 
nd  other  herbage  growing  thereon ;  and  they 
tied  that  no  such  right  as  the  plaintiffs 
d  existed  under  the  forest  laws,  and  that 
ight  oould  not  be  claimed  as  appendant  or 
tenant  to  any  lands  or  tenements,  and  could 
I  claimed  either  by  prescription  or  by  custom, 
'as  contrary  to  the  common  law,  and  bad. 
Uleged  that  the  forest  laws  (assuming  such 

0  exist,  which  they  did  not  admit,)  did  not 
inclosures  of  the  waste  lands  within  the 
wherever  a  custom  existed,    as  in  their 

8,  for  the  lord  to  grant  the  waste  lands  with 
nseut  of  the  homage ;  and  that  such  lord  had, 
the  Statute  of  Merton,  the  right  of  ap- 
g  any  part  of  the  wastes,  and  that  all  the 
ires  made  by  them  or  their  predecessors  in 
f  any  part  of  the  wastes  haa  been  lawfully 
operly  made,  either  with  the  consent  of  the 
;e,  or  under  the  Statute  of  Merton,  or  with 
)  frdhi  the  Grown  during  the  time  such 
)  was  required.  Farther,  that  the  cattle  be- 
g  to  the  owners  of  lands  within  the  precincts 
h  particular  manor,  were  marked  by  the 
of  each  manor,  so  that  the  cattle  of  the 
s  of  lands  within  the  precincts  of  the  several 
8  oould  be  distinguished,  and  so  that  there 
.  not  be  a  surcharge  of  the  waste  lands  of 
leveral  manors,  and  so  that  the  respective 
3  of  such  cattle  might  be  enabled  to  dis- 
sh  them  on  the  occasion  of  the  wastes  of  the 

1  manors  within  the  forest  being  cleared  of 
in  the  fence  month. 

«Vy,  Q.C.,  Joshua  Williams,  Q.C.,  Fry,  Q.C., 
\  U.  Fisher,  for  the  plaintiti's. — The  right 
d  on  the  part  of  the  plaintiffs  is  for  the 
i  and  occupiers  of  lands  within  the  ambit  of 
g  Forest,  under  certain  regulations,  to  turn 
attle  commonable  in  the  forest,  on .  to  any 
:  the  great  waste  of  the  forest.  This  right 
the  ordinary  manorial  right  of  common,  as 
m  the  lord  and  the  tenant,  for  we  find  that 
xierous  instances,  extending  over  a  long 
of  time,  the  occupiers  of  tenements  in 
A  took  their  cattle  to  good  feeding  in 
B.  Some  of  the  parishes  within  the  forest 
ry  large,  and  include  several  manors,  and 
of  those  manors  have  no  waste  at  all  within 
nevertheless,  being  within  the  forest,  the  in- 
ats  claimed  and  exercised  the  right  to  turn 
attle  on  to  the  waste  of  the  forest.  Then 
is  another  notable  fact,  that  if  part  of  the 
,  or  part  of  the  parish,  was  outside  the  forest, 
irt  had  no  right  of  common.  It  will  appear 
^he  evidence  that  it  was  the  duty  of  the 
)f  each  parish  to  mark  all  the  beasts  that 
»rought  to  him  from  any  part  of  the  parish, 
y  disregarding  the  manor,  and  that  the 
vas  a  passport  to  any  part  of  the  waste  of 
rest.  The  sale  of  the  Crown's  rights  over 
of  the  manors,  to  which  the  defendants 
and  Collyer-Brifltowe  refer  in  their  answer, 
not  affect  the  rights  of  the  commoners. 
ngtons  Case,  8  Bep.  131,  b.)  In  Lake  v. 
»  (10  Ex.  196),  which  is  also  referred  to  in 
nswer,  and  upon  which  thedefendants  may 
y  rely  in  support  of  their  claim  to  approve 
the  Statute  of  Merton,  the  only  point 
i  was,  that  where  no  deer  had  been  turned  on 
§fre  for  upwards  of  twenty  years,  the  right  of 
own  to  turn  deer  on  the  waste  did  net  form 
Bent  for  the  consideration  of  the  jury  on  the 


question  of  sufficiency  of  common.  In  Boulcott 
V.  Winmill  (2  Camp.  261),  the  only  question  was 
as  between  the  tenants  and  the  lord  of  the  manor ; 
no  question  was  raised  as  to  the  right  over  the 
whole  waste  of  the  fcrest.  The  evidence  clearly 
shows  that  from  time  immemorial  cattle  marked 
by  a  reeve  and  turned  out  in  a  parish,  wandered 
all  over  the  waste ;  they  might  be  turned  on  to 
the  waste  outside  the  parish.  This  is  not  the 
ordinary  right  of  common  of  vicinage,  which  is 
the  subject  of  the  right  of  inclosure.  In  order  to 
have  common  of  vicinage  there  must  be  two 
townships  or  manors,  having  separate  wastes 
adjoining  each  other. 

Tyrringham*8  case,  4  Bep.  386  ; 
Bromfield  v.  Kirher^  11  Mod.  72 1 
Yin.  Ab.  Tit.,  Common,  K. ; 
Jonea  v.  Robin,  10  Q.  B.,  N.  S.,  620  ; 
bmith  V.  Baynard,  3  Keble,  388. 

Not  only  must  the  wastes  be  adjoining,  but  the 
rights  must  be  reciprocal :  (Clark  v.  Tinker, 
10  Q.  B.,  N.  S.,  604.)  Again,  the  extent  to  which 
each  may  common  is  measured  by  the  extent  of 
their  own  common :  that  is  to  say,  if  there  is  a 
large  common  adjoining  a  small  common,  those 
who  have  the  right  of  common  on  the  small 
common  can  only  pat  on  so  many  cattle  as  their 
common  will  bold. 

Corbet's  case,  7  Bep.  5 ; 

PHtchard  v.  Powell,  10  Q.  B.,  N.  S.,  588. 

In  answer  to  the  claim  of  the  lords  to  approve 
under  the  Statute  of  Merton,  we  sav  that  it  is 
necessary  they  should  prove  that  sufficient  common 
is  left  for  the  commoners,  which  they  have  not 
done:  (Belts  v.  Thompson,  25  L.  T.  Bep.  N.  S. 
361) ;  L.  Bep.  6  Ch.  732.)  It  is  said  that  in  some 
of  the  manors  there  is  a  custom  to  inclose  by  the 
mere  will  of  the  lord,  and  in  others  with  the  con- 
sent of  the  homage;  but  no  grant  by  copy  of 
court  roll  can  affect  an  outsider  who  has  a  right 
of  common. 

1  Walk.  Copyholdfi,  p.  45 ; 
Barrington's  case  (sup.) ; 

2  Scriven  on  Copyholds,  3rd  edit.,  p.  747; 
Badger  y.  Ford,  3  B.  &  Aid.  153 ; 

ArUtt  V.  Ellis,  3  B.  &  C.  346 ; 
Hickman  y.  Thorny,  Freem.,  K.  B.  209. 

The  sale  of  the  forestal  rights  of  the  Crown  cannot 
affect  the  rights  of  the  commoners. 

Southgate,  Q.C.,  Matthews,  Q.C.,  Nalder  and 
Coujie,  for  the  defendants  Glasse,  CoUyer-Bria- 
towe,  Sotheby  and  Lake. — The  right  claimed  by 
the  plaintiffs  cannot  be  had  by  mere  custom ;  if 
they  have  such  right  it  must  have  been  by  an 
express  gran  j,  or  by  prescription,  which  implies  a 
grant,  and  v^e  submit  that  the  ancient  documents 
show  that  there  was  no  such  grant,  and  no  such 
prescription,  in  favour  of  the  owners  and  occupiers 
of  ancient  tenements  in  this  forest.  This  claim 
in  its  origin  was  aright  of  common  over  the  King's 
land,  and  of  common  by  reason  of  vicinage  as 
between  the  adjoining  manors,  and  the  mere  fact 
that  even  on  numerous  occasions  cattle  strayed 
from  the  absence  of  fences,  on  to  other  pastures 
beyond  those  districts,  will  not  create  a  right 
which  will  support  this  suit.  A  grant  cannot  bo 
presumed,  as  the  extent  of  the  forest  has  varied 
from  time  to  time,  and  there  cannot  be  a  grant 
over  the  varying  wastes  of  a  varying  forest.  If 
the  right  is  established  by  user,  it  might  be  pre- 
sumed to  be  not  an  ordinary  common  appurtenant, 
but  a  common  appurtenant  so  far  as  romrda  the 
pariah,  with  a  ootnmoiQL  o(  w\.tv«b^  ^^«c  ^^x^r^^  01 
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the  wastes  of  the  forest,  and  there  are  several 

ancient  documents  to  support  this  theory.    Thej 

referred  to 

Livett  T.  Wilson,  3  Bioflr.  115  ; 
Attamey^General  t.  Chamben,  4  De  0.  &  J.  65 ; 
Bromjisid  t.  Kirber,  (f  up.)  ; 
Bouicott  T.  Wxnmill  (sup.). 

Chapman  Barber,  for  the  defendant  Humphreys, 
liOrd  of  the  Manor  of  West  Ham,  disclaimed  at 
the  Bar,  and  was  dismissed  with  costs. 

Montague  Cookson,  for  the  defendant  Pardee, 
liord  of  the  Manor  of  Ley  ton  Grange. 

Kekewich,  for  the  defendant  Maynard,  Lady  of 
the  Manor  of  Walthamstow  Toney ;  and  for  the 
defendant  Heathcote,  Lord  of  the  ALEtnor  of  Ching- 
ford  Earls. 

( ^eeil  Bussell,  for  the  defendant  Warner,  Lord  of 
the  Manor  of  Higham  Benstead. 

llohinson,  for  the  defendant  Mills,  Lord  of  the 
Manor  of  Chigwell  and  West  Hatch. 

Humphrey,  for  the  defendant  Maitland,  Lord  of 
tlie  Manor  of  Loughton. 

T.  a,  Wright,  for  the  defendant  Hall-Dare,  Lord 
of  the  Manor  of  Theydon  Bois. 

Freeling,  for  the  defendant  Wvthes,  Lord  of  the 
Manor  of  Eppiog  Bory ;  and  for  the  defendant 
i 'olegrave.  Lord  of  the  Manor  of  Cann  Hall. 

Dickina,  for  the  defendant  Sir  Herewald  Wake, 
Lord  oi  the  Manor  of  Waltham  Holy  Cross. 

Highy,  for  the  defendant  Hodgson,  Lady  of  the 
Alanor  of  Chingford  St.  Paul. 

Langworthy,  for  the  defendant  Williams. 

AUomey-deneral  and  W.  W.  Karelake,  tor  the 
Crown,  declined  to  take  any  part  in  the  argument, 
and  submitted  to  pay  their  own  costs. 

Sir  G.  Jessrl. — The  case  has  occupied  a  very 
long  time.  I  do  not  say  a  longer  time  than  it 
ought  to  have  occupied,  having  regard  to  the 
enormous  mass  of  materials  which  was^put  into 
the  hands  of  the  counsel  who  had  to  argue  the 
caAO.  But  I  lament  the  enormous  sum  ot  money 
which  must  have  been  expended  in  costs,  becauae 
I  cannot  help  feeling — so  far  as  I  am  concerned,  at 
all  events — that  a  comparatively  small  portion  of 
thoRe  costs,  properly  expended,  would  have  been 
iiufficient  to  have  enabled  me  to  decide  the  issnes 
in  the  case.  To  my  mind  the  matter  is  very  plain 
and  very  clear.  It  may  appear  to  other  minds 
quite  as  plain  and  ouite  as  clear  the  other  way. 
But  the  issues  in  tne  case  appear  to  me  very 
Mimple.  The  nature  of  the  proof  required  to 
establish  the  claim  of  the  plaintiffs  appears  to  me 
to  be  also  a  kind  of  proof  well  known  and  long 
used  in  our  courts — both  of  law  and  equity.  The 
case  of  the  plaintiffs  is  one,  if  I  may  say  so,  of 
extreme  simplicity.  I  shall  not  say  another  word 
upon  the  pleadings  as  to  whether  that  case  is 
fairly  raised  by  these  pleadings.  The  plaintiffs 
allege  that  in  a  certain  district  of  country,  com- 
prising originalW  some  60,000  acres,  there  was  a 
great  waste.  Whether  the  whole  of  the  great 
waste  was  at  any  time  perfectly  continuous  is  not 
clear,  but  I  imagine  that  it  was ;  at  all  events,  I 
think  it  is  pretty  clear  that  the  whole  of  the  great 
waste  in  Epping  was  continuous.  Whether  the 
waste  in  Hainault  was,  or  was  not,  continuous,  is 
not  proved  either  way  to  my  satisfaction ;  in  fact, 
the  investigation  as  to  Hainault  has  not  been 
pursued  to  the  same  extent,  or  with  the  same 
minuteness,  as  it  has  been  as  regards  Epping.  I 
am  assuming  now  that  to  be  known  which  is 
familiar  to  everyone  in  the  cause.    By  Epping,  I 


mean  the  remiuning  forest  of  Eppinff ;  by  tTn'**^H 
I  mean  the  disafforested  forest  of  ffainanlk  The 
two  together  were  formerly  Bometimea  called  tlie 
Forest  of  Essex,  sometimes  the  Forest  of  Wil* 
tham,  and  sometimes  Epping  Foresfc.  TTaiiMnh 
has  been  put  out  of  the  case,  beoaase  the  waitei 
of  Hainault  have  been  enclosed,  and  no  longer 
form  the  subject  of  litigation.  The  only  snbjeeU 
of  the  present  litigation  are  the  wastes  of  (he 
Forest  of  Epping.  These  wastes  at  the  pieseiil 
moment  consist  of  a  very  large  tract  —  nesriy 
4000  acres,  which  in  the  course  of  the  ai^moa 
has  been  called  the  Great  Waste,  ttod  aome  de- 
tached portions.  The  larger  of  the  detached 
portions,  I  feel  no  doubt,  were  formerly  connected 
with,  and  formed  part  of,  the  Great  Waste.  I 
think  it  not  improbable  that  the  smaller  wen 
also,  but  really  nothing  material  turns  upon  it 
The  plaintiffs  say — putting  it  shortly — mX  the 
owners  and  occupiers  of  land  within  this  foreit 
are  entitled  to  rights  of  common  appartenant.  inr 
certain  commonable  beasts,  levani  and  eauAamt 
upon  their  lands,  over  the  wastes  of  the  forest, 
that  is,  over  this  tract  of  country  which  was  6000 
acres  or  thereabouts  before  the  indosares,  and  ii 
now  about  4000  acres.  They  claim  in  this  suit  od 
behalf  of  themselves  and  aU  others  the  owners  of 
land  within  the  forest  to  establish  this  right  o£ 
common.  They  say  that  it  is  the  ordinary  oommoa 
appurtenant  to  their  land.  It  is  limited  m  various 
ways :  it  is  limited  in  the  first  instance  to  two 
kinds  of  beasts,  which  were  called  in  the  pspen 
neat  beasts  and  horses ;  it  is  limited  also  oy  the 
forestal  customs,  one  of  which  was  that  dnnng  a 
month  of  the  year  called  the  fence  month,  no 
commoning  was  allowed;  it  was  idso  limited  m 
another  way — that  being  a  ro^al  forest,  the  king 
had  a  right  to  put  his  deer  in  the  forest,  and  « 
course  he  would  not  allow  the  commoners  to 
prevent  the  feeding  of  the  deer.  Bat  sabjeot  to 
these  limitations  it  was  an  ordinary  riffht  of  com- 
mon appurtenant.  That  is  what  they  daim.  Nov 
how  is  such  a  claim  to  be  made  out  P  It  may  be 
made  out  by  calling  old  persons  who  can  nrofe 
that  for  sixty  years  and  upwards  this  right  si 
alleged  has  been  exercised.  The  plaintiflb  aooord- 
ingly  called  a  very  great  number  of  witnesses,  who 
have  proved  to  my  satisfaction,  first,  that  during 
the  whole  period  there  was  a  division  of  this  foratt 
or  tract  of  country  into  parishes  or  Yillagei. 
When  I  say  "  parishes,"  that  is  not  quite  aooDiale^ 
because  in  some  cases  only  a  portion  of  the. 
parish  was  within  the  forest.  Still  I  nse  the 
term  "  parishes  "  to  describe  the  parochial  Umite. 
They  have  proved,  secondly,  that  for  each  of  these 
parishes  there  was  a  forest  ofiBoer  i^pointed,  who 
was  called  a  "  reeve."  He  was  nominated  by  the 
inhabitants  of  the  parish  I  suppose,  althoogh  it  it 
not  clearly  proved  in  every  case,  in  vestry  as* 
sembled,  and  he  was  sworn  in  at  the  Forest  domt 
This  reeve  had  a  duty  to  perform  of  iin«i4riiig  the 
beasts  which  were  allowed  to  go  on  the  oonuaoOi 
and  as  a  matter  of  fact  it  appears  that  there  wis  s 
reeve  for  every  parish,  except  in  one  instanoSb  is 
which  the  parish,  being  a  very  large  ona^  wai 
divided  into  separate  hamlets  for  the  relief  of  the 
poor,  and  in  that  case  there  seems  to  have  beea  a 
reeve  for  each  hamlet.  It  is  hardly  worth  mbs- 
tioning  as  it  is  so  trivial  an  exception.  Is 
fact  there  was  a  reeve  for  eaoh  paioduil 
division,  or  each  division  for  the  relief  of  the 
poor.     This  mark  was  a  letter  with   a  erovib 
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fas  called  the  forest  mark,  and  as  far 
gather  from  the  evidence,  although  there 
me  difficulty  about  one  hamlet  or  por- 
)f  a  parish  called  West  Ham,  the  letters 
K>haire  been  in  the  order  of  the  alphabet 
),  C,  D,  £,  and  so  on — a  complete  series  of 
I,  and  each  reeve  marked  the  cattle  of  the 
tants  entitled  to  common,  the  measure  of 
{ht  of  common  being  levancj  and  couchancj, 
an  attempt — which  I  shall  advert  to  pre- 
— was  made  in  the  last  century  to  alter  it, 
he  beasts  when  marked  were  turned  out. 
I  the  great  contests  in  the  case  has  been, 
were  they  turned  out  ?  My  opinion,  upon 
ful  consideration  of  the  evidence  in  the  case 
i  they  were  turned  out  wheraver  the  owners 
d.  In  fact,  it  is  proved  that  they  were 
i  out  anywhere  in  the  parish,  or  pretty  well 
lere  in  the  neighbourhood  of  the  pttrish. 
umiufi:  out  was  not  confined  to  their  parti- 
parish.  I  can  find  very  few  instances  of 
ig  out  beyond  the  neighbouring  parish,  but 
eason  is  obvious,  and  has  been  stated  by 
than  one  witness  that,  as  a  rule,  the  people 
d  out  near  their  own  homes  when  the  cattle 
narked  at  or  near  their  homes,  or  near  the 
ng  place  when  the  cattle  were  marked  at 
Burking  place — the  reeve  having  a  custom  of 
ling  at  a  certain  marking  place  for  the  parish 
Lain  stated  times  of  the  year.  When  I  say 
atom,'*  it  seems  to  have  been  in  pursuance  of 
\  made  by  the  Forest  Court  to  that  effect, 
the  result  of  the  whole  evidence  I  am  satis- 
lat  the  turning  out  was  not  restricted  to  the 
ular  parish,  and  I  am  also  satisfied  that 
Dually,  altHough  the  general  rule  was  what 
I  stated,  persons  did  drive  their  cattle  to  a 
ce  for  a  particular  reason — with  the  view  of 
ing  better  feed  for  them — outside  the  limits 
I  parish  where  they  were  marked.    In  addi- 

0  the  evidence  of  living  persons,  there  is 
lis  to  be  said — that  there  are  a  series  of  re- 
of  ancient  claims,  dating  upwards  of  two 
ries  ago,  and  a  series  ol  records  claiming 
ght  to  turn  out  on  the  wastes  of  the  forest, 
L  is,  treating  the  wastes  of  the  forest  as 
itire  thing,  as  far  as  commonable  rights 
concerned,  showing  that  this  notion  of 
entitled  to  a  right  of  common  over  the 

of  the  forest  is  not  a  new  notion,  it  is  not  a 
dea,  but  it  is  an  old  idea  which  was  enter- 
.  more  than  two  centuries  ago.  With  this 
body  of  evidence,  and  under  these  circum- 
B,  what  am  I  to  consider  proved  ?  First  of 
lat  is  this  thing  called  F  Everybody  knew 
the  Forest  right,  so  the  waste  was  called 
iBt  Waste,"  or  '*  The  Forest,*'  or  sometimes 
Forest  Wastes  "  in  the  plural.  That  is  the 
by  which  this  tract  of  country  was  known. 
re  such  a  thing  as  any  other  name  ?  When 
n  to  the  portions  of  the  wastes  in  the 
es,  I  find  them  described  either  as  *'The 
\,"  or  as  "  The  Forest  **  with  the  name  of 
■rifih  added ;  for  instance,  the  waste  in  Wal- 
tow  was  sometimes  called  the  Walthamstow 
b.     They  never  called  it  the  Common  of  the 

1  of  Walthamstow,  or  the  Parish  Common, 
imes  it  was  called  a  portion,  or  part,  of  the 
waste  in  the  parish.  I  cannot  find  a  trace 
lere  of  there  being  a  parish  common.  There- 
e  have  that  kind  of  identity  of  the  district 
•Cion  which  shows  it  for  this  purpose  (that 
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is,  for  the  purpose  of  common)  to  be  one  waste. 
In  fact  the  only  thing  against  its  being  one  waste 
is  the  fact  of  the  soil  being  in  the  different  lords  of 
the  manors,  within  the  ambit  of  which,  of  course, 
the  different  portions  of  the  "  Great  Waste  "  lie. 
Now  what  more  do  you  want  to  prove  a  right  of 
common?  Kobody  in  this  cause  has  contended 
that  you  want  more.  I  will  examine  presently  the 
various  defences,  but  supposing  I  am  right  iu  the 
conclusion  I  have  drawn  from  the  evidence,  I  do 
not  find  that  anybody  really  contests  that  that 
will  prove  a  right  of  common,  subject  to  lie 
arguments  I  have  heard  on  the  law,  whicn  I  shall 
call  attention  to  presently.  The  great  point  if 
contest,  as  I  said  before,  and  which  was  thought 
by  the  defendant's  counsel  to  be  the  most  material 
point,  was  that  the  turning  out  was  not  beyond 
the  pari;jh.  Upon  that  I  have  given  my  opmion, 
but  I  must  say  that  I  am  by  nu  means  satisfied 
that  I  should  not  have  arrived  at  the  same  con- 
clusion if  there  had  been  no  evidence  upon  the 
subject,  because  there  is  a  remarkable  absence  ut' 
evidence  the  other  way.  If  it  had  been  true  that 
the  right  to  turn  out  was  confined  to  the  ambit 
of  the  parish  we  should  have  found — at  least 
I  should  have  expected  to  have  found — some 
traces  of  prohibition  of  turning  out  beyond. 
It  appears  certainly  that  until  within  quite 
a  recent  period  the  reeves  were  in  the  habit  of 
impounding  cattle  improperly  on  the  waste ;  and 
it  appears  in  evidence  that  they  did  impound 
them  for  two  causes — one  was  for  straying  in  the 
lanes  or  on  to  inclosed  lands,  and  the  other  was 
for  not  being  marked.  I  know  that  in  very 
modern  times  the  marking  has  fallen  very  much 
into  desuetude,  and  all  the  forest  customs  and 
usages  have  almost  all  ceased  to  be  put  in  force, 
but  that  was  the  practice  whilst  they  were  in 
force.  You  have  not  a  trace — I  do  not  say  that 
there  is  not  a  suggestion,  for  there  is  in  tne 
evidence — of  any  beast  having  been  impounded 
for  being  turned  out  outside  the  parish.  Asser- 
tions were  made  by  one  or  two  witnesses,  but  when 
the  matter  came  to  be  looked  into  it  is  clear  that 
there  was  was  no  receivable — I  will  not  say  reli- 
able, but  even  decently  receivable — testimony  to 
any  such  effect.  It  is  very  remarkable,  if  there 
had  been  su';h  a  restriction  of  the  right  of  turn- 
mg  out,  that  there  is  no  such  evidence,  and  I  an 
satisfied  that  there  was  no  such  restriction.  If 
this  is  so,  and  if  they  prove  that  all  the  people  iu 
all  the  parishes  did  turn  out  their  beasts  iu  that 
way  under  the  claims  of  levancy  and  couchaucy, 
there  must  be  some  quantity  of  proof  sufficient, 
and  when  they  called  eighty  odd  witnesses  I  think 
there  was  proof  sufficient  to  establish  the  right  ot 
common.  There  are  then  various  defences  which 
I  will  take  seriatim.  I  will  first  of  ail  take  the 
defences  in  the  answers,  and  the  best  answer  to 
take  is  the  answer  of  Glasse  and  others.  I  think 
it  gives  it  in  detail,  and  shows  what  the  defence 
really  is.  Now,  the  answer  of  Glasse  and  others 
says  this :  '*  We  believe  and  submit  that  the 
forest  laws  (assuming  such  laws  to  exist,  whicii 
we  do  not  admit)  do  not  forbid  inclosures  of  the 
waste  lands  within  the  forest  wherever  a  custom 
exists  in  a  manor  within  the  forest*  as  it  does  iu 
our  said  manors,  for  the  lord  of  such  manor  to 
grant  the  waste  lands  with  the  consent  of  the 
homage;  and,  further,  that  such  lord  has,  under 
the  Statute  of  Merton,  the  right  of  approving 
any  part  of  the  said  waa^ea^  «Aii  \2ca^.  x&axL^x^ 
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which  happen  to  be  within  the  said  forest  are  not  | 
exempted  from  the  last  mentioned  statute."  ' 
Then  they  say  that  the  right  is  established, 
and  **  we  say  that  all  the  inclosares  made  by 
lis,  or  by  our  predecessors  in  title  of  any  part  of 
t  he  watite  of  the  said  several  manors  of  which  we 
are  lords,  were  and  have  been  lawfully  and  pro- 
perly made,  either  with  the  consent  of  the  homage 
or  under  the  Statute  of  Merton,  or  with  licence 
from  the  Crown,  during  the  time  such  license  was 
required  and  obtainable."  I  may  mention  that 
the  bill,  in  addition  to  seeking  to  establish  the 
right  of  common  and  to  restrain  inclosures  for  the 
future,  also  seeks  to  cause  to  be  thrown  down  by 
way  of  mandatory  injunction  certain  fences  which 
have  been  put  up  in  times  past,  and,  as  limited  by 
the  demand  of  the  plaintiffs*  counsel,  within  twenty 
years  before  the  filing  of  the  bill.  Then  they  deny 
the  title  of  the  plaintiffs,  and  they  say  *'  We  be- 
lieve that  the  cattle  belonging  to  the  owners  of 
lands  within  the  precincts  of  each  particular  manor 
have  been  and  are  marked  by  the  reeve  of  each 
manor,  so  that  the  cattle  of  the  owners  of  land 
within  the  precincts  of  the  several  manors  can  be  \ 
distinguished,  and  so  that  the  respective  owners  : 
of  such  cattle  may  be  enabled  to  distinguish  them 
on  the  occasion  of  the  wastes  of  the  said  several 
manors  within  the  forest  being  cleared  of  cattle 
in  the  fence  month."  Then  tney  say  that  the 
right  they  claim  to  be  entitled  to,  either  with  the 
consent  of  the  homage  or  under  the  provisions  of 
the  Statute  of  Merton,  is  "  to  enclose  such  part  of 
the  waste  lands  of  the  said  forest  as  are  within 
the  several  manors  of  which  we  are  lords  as  afore- 
Kaid,  and  by  virtue  of  the  custom  of  the  manors  of 
which  we  are  lords  to  dig  up  and  destroy  the 
pasture,  turf,  and  other  herbage  growing  thereon, 
and  we  make  out  our  claim  as  lords  of  the  said 
manors,  andinthe  manner  in  this  ouranswerappear- 
ing."  Without  reading  more,  the  substance  of  the 
two  defences  so  set  up  is  this  :  They  say  that  the 
common  belonging  to  the  plaintiffs  is  what  I  may 
call  manorial,  that  is,  that  the  beasts  were  marked 
within  the  precincts  of  each  manor;  that  the 
turning  out  was  always  within  the  manor;  and 
that  the  rights,  therefore,  were  limited  to  each 
])articular  manor,  and,  of  course,  as  to  other 
wastes,  beyond,  could  not  be  substantiated  as 
common  tippurtenant.  The  second  right  claimed, 
as  I  understand  it,  is  that  in  spite  of  the  right  of 
the  plaintiffi^,  even  if  otherwise  established,  the 
ilefondants,  as  lords  of  the  manors,  would  have  a 
right  to  inclose  theirlands  within  their  own  manors, 
that  is,  the  land  of  which  they  were  lords,  by  virtue 
of  some  custom  of  the  manor  with  the  consent  of 
the  homage.  Now,  the  singular  part  of  the  case 
is  this,  that  the  defendants  tind  a  great  number  of 
})ersons,  some  of  them  occupying  respectable  posi- 
tiuns  in  society,  to  swear  affidavits,  going  the 
whole  length  of  the  defence  as  to  the  rights  being 
manorial,  stating  that  the  beasts  were  marked 
always  within  the  manor,  and  were  turned  out 
within  the  manor.  There  was  a  very  ready  test 
of  it,  because  in  some  of  the  parishes  there  was 
more  than  one  manor.  Therefore,  the  point  could 
1m)  very  easily  tried  as  a  matter  of  fact.  But  the 
remarkable  part  of  the  case  is  that  people  should 
bo  found  to  swear  to  that  which  is  certainly  un- 
true, and  which,  when  the  witnesses  came  to  be 
cross  examined,  was  made  manifestly  untrue, 
because  many  of  them  departed  from  what  they 
Sdu'd,  and  admitted  that  the  turning  out  was  not 


confined  to  the  manor,  and  that  it  at  least  extended 
to  the  parish.  To  use  a  familiar  phrase,  tlie  whole 
of  this  part  of  the  case  broke  down,  and  so  ntteriy 
and  thoroughly  did  it  break  down  that  the  counsel 
for  the  detendants,  whose  lot  it  was  to  com  meet 
upon  the  evidence,  said  that  be  abandoned  that 
contention.  So  much  for  that  part  of  the  case. 
The  second  case  made  was  that  the^  had  a  nshi 
to  inclose  independently  of  the  phuntiffB*  righk 
They  produced  manor  rolls,  which  Bhow  that  for  a 
very  long  period  of  time  these  lords  had  g;ranied 
small  bits  of  waste  to  be  held  as  copyhold ;  that 
is,  by  copy  of  court  roll  at  the  will  of  the  lord, 
and.  as  a  general  rule,  that  had  been  done  with 
the  licence  of  the  Forest  Court.  Bat  beyond  that, 
they  show  nothing,  except  as  regaroB  recent 
inclosures.  When  it  came  to  the  argament,  the 
leading  counsel  for  the  defendants  said  at  oooa 
that  they  did  not  contend  for  anything  of  that 
sort.  They  abandoned  that  alsa  They  cooJd  not 
allege  that  if  the  right  of  the  plaintififs  were  made 
out,  any  such  manorial  custom  (which  at  the  at- 
most  amounts  to  this,  that  the  grant  of  watte 
oould  be  made  either  under  the  Statute  of  Merton 
or  the  common  law  or  custom  in  some  shape  or 
another,  not  interfering  with  the  right  of  commoD) 
would  entitle  them  to  inclose  the  whole  of  the 
common,  or  the  greater  part  of  the  common,  so  ai 
to  abridge  the  rights  of  the  commoners,  provided 
the  commoners  established  their  general  right 
Therefore,  the  two  defences  taken  by  the  answer 
were  abandoned  by  the  counsel  when  they  came  to 
argue  the  case.  1  do  not  rememb^*  at  the  preaoit 
moment  a  case  where  the  defence,  in  carefuIlT  pre- 
pared answers,  was  abandoned,  and  a  new  hne  o£ 
argument  was  taken  up,  in  which  that  Hne  of 
argument  succeeded,  and  certainly  thia  case  will 


not  be  a  precedent  for  any  such  proceeding 
Passing  from  the  defences  in  the  answer,  which  1 
mi§ht  say  also  traverses  the  title  of  the  plaintiifi, 
I  will  now  go  to  the  defences  in  argument  which 
were  put  forward  by  the  counsel  for  the  defcn- 
dants.  The  first  defence  was  this :  It  was  aaid, 
assuming  you  are  satisfied  from  the  parol  evidence, 
strengthened  and  corroborated  to  a  certain  extent 
by  the  documentary  evidence  on  which  the  plain- 
tiffs rely,  that  this  right  of  common  is  established, 
still,  being  a  right  claimed  by  prescripUoo,  it  can 
be  defeated  b^  showing  the  origin  of  the  righti  and 
that  it  is  not  in  accordanoo  with  the  right  claiiiMld. 
That,  no  doubt,  is  perfectly  sound  law ;  that,  pot 
in  other  words,  if  you  show  user  for  a  certain 
period  of  time,  sixty  years  and  upwards,  whidi 
proves  immemorial  user,  the  law  presames  a  grant 
in  acoordance  with  that  user,  but  the  person  over 
whose  soil  the  user  is  proved  to  have  been  exer* 
cised  can  say,  I  can  show  by  documentary  evidnoe 
what  the  origin  of  this  user  was,  and  that  it  is  not 
in  accordance  with  the  right  claimed.  It  was  aaid 
that  that  could  be  shovm  from  doounients  in 
evidence.  The  first  defence  taken  in  aigaoient  bj 
Mr.  Southgate  was  this:  he  said,  when  yoacooM  to 
look  at  the  documents  you  will  see  that  the  onlj 
right  granted  was,  not  a  right  over  thia  waste  oi 
the  forest,  but  a  right  over  that  poiiioa  of  thi 
waste  of  the  forest  which  belonged,  to  the  SSnff ; 
that  it  was  in  fact  simply  a  grant  by  the  Crown  of 
a  right  of  common  over  its  own  waste.  I  aaait 
say  tnat,  having  looked  at  every  doooment  towUflh 
I  was  referred,  and  when  I  say  I  have  looked  at 
them,  I  mean  having  read  them  thraa  or 
times  over,  I  cannot  find  a  Bingla 
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which  that  obBervation  can  be  fairly  applied. 
Every  one  of  the  documents  either  speaks  of  "  the 
wastes  of  the  forest "  or  **  the  wastes  and  common- 
able places  of  the  forest,"  or,  in  some  cases  (there 
is  one  remarkable  case  I  am  thinking  of  at  the 
present  time),  *'  as  well  in  the  Kin>2;'s  soil  as  in  the 
soil  of  other  lords;"  but  those  words  ore  not 
necessary.  Other  documents  speak  of  *'ail  the 
wastes  of  the  forest."  But  it  appears  to  me  that 
I  am  bound  to  construe  these  documents,  which 
consist  of  ancient  claims,  beginning  at  a  very  early 
date,  the  first  of  them  being  early  in  the  fit  teen  th 
century,  and  the  bulk  of  them  in  16ti0  and  1670,  in 
their  literal  sense,  and  1  have  not  a  shadow 
of  a  doubt  that  *'  all  the  wastes  of  the  forest," 
and  **  the  wastes  of  the  forest,"  and  "  the 
wastes  and  commonable  places  of  the  forest" 
mean  exactly  what  the  words  import,  that  is,  the 
entire  waste  of  the  forest.  I  may  mention  that 
these  documents,  to  a  great  extent  are  claims  of 
the  lords  of  the  manors,  the  former  owners  of  the 
very  manors  of  which  the  present  defendants  are 
lords,  and  singularly  enough  in  1680,  with  the 
exception  of  Loughton,  every  lord  of  a  manor  in 
Bppiug  claims  for  himself  and  his  tenants  this  very 
right  of  common  for  commonable  cattle  levant 
«ud  couehatU  upon  their  lands  over  the  wastes  of 
the  forest,  so  that  the  lord  of  the  very  same  manor 
claims  it  who  now  disputes  the  rights  of  the 
plaintiffs.  That  disposes  of  the  first  defence. 
The  second  defence  which  Mr.  Southgate  brought 
forward    is   this.     He  said :     "  If  you    have   a 


grant,  that  is  a  presumed  grant  (for  I  do 
not  suppose  that  anybody  imagines  that  the 
parchment  actually  existed),  it  being  one  of 
the  many  fictions  of  the  law  to  enable  courts  of 
justice  to  give  efiect  to  long  user,  such  effect 
having  been  given  now  in  many  instances  by  Act 
of  Parliament,  it  being  impossible  to  give  efiect 
to  them  without  the  presumption  of  a  grant,  because 
the  law  said  you  could  not  have  a  custom  to  take  a 
profit d prendre;  "  the  second grouud  was,  that  the 
extent  of  the  forest  had  varied  from  time  to  time ; 
sometimes  it  has  been  larger  and  sometimes  it  has 
been  smaller,  and  you  cannot  have  a  grant  over 
the  varying  wastes  of  a  varying  forest.  Now  that 
is  a  question  of  fact.  Did  it  vary  ?  I  have  come 
to  the  conclusion  that  it  did  not ;  that  from  the 
time  of  legal  memory  to  the  present  time  it  has 
not  varied  at  all.  In  order  to  prove  that  it  varied, 
certain  ancient  records  were  tendered  in  evidence. 
Many  of  them  were  very  old.  The  first,  I  think, 
is  a  charter  of  King  John.  The  charter  itself  is 
not  in  evidence,  but  an  inspexirons  charter  of 
Queen  Elisabeth  is  in  evidence,  and  it  recites  that 
King  John  had  disafforested  certain  portions  of 
the  forest,  which  are  no  longer  parcel  of  the 
forest,  and  I  was  told  to  infer  from  that,  that 
because  King  John  had  disafforested,  or  said  that 
he  had  disafforested  them,  therefore  they  were 
once  part  of  the  forest.  Of  course  that  was 
not  Bumcient  to  prove  that  they  were  part  of  the 
f<Mre8t.  First  of  all,  they  may  have  been  illegally 
added  to  the  forest ;  and  then  the  King  would  not 
admit  that  he  had  illegally  added,  and  then  re- 
leased them  from  the  forest,  and  the  way  he  would 
pot  it  would  be  that  he  had  disafforested  them. 
The  next  thing  was  the  perambulation  of  Henry 
the  Third,  which  certainly,  if  correct,  showed  that 
the  forest  was  a  very  great  deal  larger  than  it  is 
now.  It  indnded  a  vast  tract  of  land  in  the 
lorat^  indeed  almost  the  entirety  of  the  county  of 


Essex.  The  next  thing  which  I  think  was  put  in 
evidence  was  the  perambulation  of  Edward  the 
First,  in  which  it  appeared — if  that  perambulation 
were  correct — that  the  forest  was  very  much 
larger,  and  that  it  included  the  large  tract  of  land 
running  down  to  the  Thames — the  towns,  or  town- 
ships, of  Havering,  Barking,  Dagenham,  and  a 
very  large  quantity  of  land  in  the  neighbourhood 
of  the  Thames.  Then  there  was  a  g^nt  by 
Edward  the  Second  to  his  Consort  of  the  Forest 
of  Havering,  which  is  recited  in  the  nomination  of 
justices  to  hold  courts  for  that  forest.  Then  there 
was,  in  addition  to  that,  a  disafforesting  in  1327  of 
the  Hundred  of  Tendring,  which  appears  from 
that  disafforestation  to  have  been  part  of  the 
forest.  If  there  were  nothing  else,  all  that  evi- 
dence would  certainly  go  some  length  to  show  that 
the  forest,  although  it  never  was  smaller,  was  at 
one  time  very  much  larger  ;  but  in  the 
reign  of  King  James  the  First  attempts  were 
made  to  enlarge,  not  only  this  forest,  but 
pretty  well  all  the  Royal  forests,  and  those 
attempts  were  supported  by  the  production  of  some 
of  the  documents  which  have  been  brought  for- 
ward on  the  present  occasion.  The  result  was  that 
in  the  very  first  session  of  the  Long  Parliament, 
an  Act  was  passed  regarding  these  veiy  forests, 
and  fixing  their  boundaries,  but  doing  it  m  a  very 
peculiar  way,  because  the  Act  of  Parliament  did 
not  merely  say  their  boundaries  for  the  future 
shall  be  so-and-so,  but  it  said  their  boundaries 
from  all  time  shall  have  been  so  and  so,  and  it  ex- 
pressly made  void  all  perambulations  and  docu- 
ments which  either  showed,  or  tended  to  show, 
that  the  boundaries  of  the  forest  ever  had  been 
different  to  what  they  were  in  the  twentieth  year 
of  King  James  I. ;  so  that,  even  supposing  these 
documents  would  otherwise  have  been  receivable 
in  evidence,  the  effect  of  the  Act  of  Parliament  is 
simply  to  make  them  void.  The  Act  of  Parliament 
further  provided  that  a  commission  should  be 
issued  to  ascertain  what  the  boundaries  were  ia 
the  twentieth  year  of  King  James  I.,  and  that 
those  boundaries  should  be  deemed  to  be  and  to 
have  been  from  that  time  the  boundaries  of  the 
forest.  That  commission  was  issued,  and  the 
return  made,  and  it  is  not  disputed  that  those 
boundaries  are  the  boundaries  at  the  present  day 
— that  is,  of  course,  adding  to  the  present  forest  of 
Epping  the  forest  of  Hainault,  which  has  recently 
been  disafforested.  So  that,  looking  to  the  terms 
of  the  Act  of  Parliament,  I  am  bound  to  hold,  and 
I  do  hold,  that  the  boundaries  of  the  forest  have 
never  varied.  The  sention  I  refer  to  more  par- 
ticularly is  the  4th  section  of  that  Act.  That  dis- 
poses of  the  second  argument  which  was  urged 
upon  me.  The  third  defence  which  was  suggested 
was  that  the  rights  of  the  commoners  were  limited 
to  the  user  whilst  the  forest  laws  were  in  force, 
and  ceased  when  the  lands  were  disafforested.  It 
seems  that  a  portion  of  the  land  in  the  forest  of 
Epping  has  been  disafforested,  that  is,  the  Crown 
has  sold  its  forestal  rights  under  the  terms  of  an 
Act  of  Parliament,  the  result  of  which  appears  to 
me  to  be  that  the  purchaser  of  the  forestal  rights, 
being  the  owner  of  the  lands  over  which  such 
rights  extended,  did  not  become  the  owner  of  the 
forest  in  any  sense,  but  was  simply  entitled  to 
say  that,  so  far  as  his  land  was  concerned,  the 
forestal  rights  of  the  Crown  were  extinct.  There 
are  no  words  in  the  Act  of  Parliament  to  affect  the 
rights  of  the  oommonst^^  \i  %\xs3tL  tv^^a  «»aN«^ 
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Therefore,  I  cannot  conceive  how  the  selling  of  those 
rights,  and  the  extinguishing  of  them  destroyed 
their  rights,  unless  indeed  it  is  suggested  that  in- 
asmuch as  it  is  alleged  in  the  bill,  in  a  quotation 
irom  Manwood,  thab  the  original  reason  for  grant- 
iiig  these  extensive  rights  of  common  was  to  com- 
mute the  burthens  ot  the  forest  laws,  that  if  the 
burthens  were  released  the  grant  was  destroyed  at 
the  same  time.  Of  course,  that  is  utterly  inad- 
missible. If  a  man  grants  an  acre  of  land  in  con- 
sideration of  the  graiitee  covenanting  to  perform 
certain  services,  and  if  some  years  afterwards  the 
grantor  chooses  to  release  the  services,  that  does 
not  enable  him  to  take  back  the  land  from  the 
grantee.  Nor  would  it  enable  him  to  take 
back  a  right  of  common.  I  cannot  imagine 
any  way  in  which  this  right  of  common  once 
acquired — as  the  law  presumes  it  to  have  been — 
can  be  affected  by  the  fact  of  the  Crown  releasing, 
not  to  the  commoner,  but  to  somebody  else,  the 
forestal  rights  over  a  portion  of  the  waste.  I 
think,  therefore,  that  third  defence  is  inadmis- 
sible. Now,  the  next  defence  was  one  which  took 
a  very  long  time  in  discussion,  and  to  which  a 
great  deal  of  the  evidence  was  addressed.  It  was 
t$aid  that  the  common  right  established  must  be 
presumed  from  the  user  (for,  after  all,  the  grant  is 
presumed  from  the  user)  to  be,  not  an  ordinary 
common  appurtenant,  but  a  common  appurtenant 
so  far  as  regarded  the  parish  (the  manorial  theory 
was  given  up),  with  a  common  of  vicinage  over 
the  rest  of  the  wastes  of  the  forest ;  and  a  claim  by 
the  lord  of  the  manor  of  Loughton,  and  claims  by 
Home  tenants  in  the  Forest  of  Eppinff,  and  certain 
claims  in  the  Forest  of  Hainault  in  lt>SO  and 
lt>70  were  referred  to,  to  show  that  the  right  was 
claimed  in  a  similar  way,  which  it  certainly  was  in 
the  document  so  referred  to.  The  difficulties  in 
the  way  of  that  defence  are  manifold,  and  in  my 
opinion  utterly  insuperable.  In  order  to  have 
common  of  vicinage,  you  must  have  two  vills,  or 
lordships,  or  manors,  with  separate  commons  ad- 
joining. In  the  present  case  I  cannot  find  that 
there  was  any  parish  common.  The  first  thing  to 
be  established  is  the  separate  commons,  to  start 
with.  There  was  a  part  of  the  wastes  in  various 
parishes,  but,  as  I  said  before,  there  has  been  no 
}Uirish  common — there  is  no  common  belonging  to 
the  parish — you  have  no  two  separate  commons  at 
all.  The  very  first  beginning  of  common  of 
vicinage  fails  you.  When  you  have  two 
manors  with  commons  that  is  intelligible 
enough.  If  the  manorial  theory  could  have 
been  maintained  by  the  evidence,  a  great 
deal,  perhaps,  might  have  been  made  of  it. 
But  actually  the  very  foundation  does  not  exist. 
There  are,  as  1  said  before,  parts  of  the  forest  waste 
in  each  of  the  difierent  parishes,  but  there  is  no 
huch  thing  as  a  parish  common  from  beginning  to 
end.  The  next  thing  is  this.  There  are  twenty 
]Nirishe8  (I  have  not  counted  them,  but  about  that 
number),  and  it  is  said  that  you  can  have  common 
of  vicinage  between  those  twenty  parishes  and 
twenty  separate  commons,  if  they  adjoin  each 
other.  I  heard  a  very  elaborate  argument  from 
^Ir.  Matthews  to  show  how  they  could  adjoin  each 
other.  The  answer  is,  look  at  the  map,  and  you 
Yiiii  see  that  each  parish,  as  a  rule,  had  its 
common  on  one  side  of  it,  and  does  not  adjoin 
more  than  one,  or  two  at  the  outside,  of  the 
other  commons.  There  is  a  parish  or  vill 
With  waate,  mad  then  there  is  a  pariah  on  one 


side,  and  another  parish  on  the  other.  Occa- 
sionally there  is  a  parish  below,  bat  the  end 
parish,  of  course,  only  adjoins  one  other.  It  was 
said  that  that  was  possibly  a  case  of  oommon  of 
vicinage.    I  do  not  think  it  is.    In  the  first  place, 

I  understand  common  of  vicinage  to  be  confined 
to  two.  I  read  upon  that  subject  a  passage  from  • 
well-known  work,  Blackstone's  Commentaries, 
which  defines  common,  and  it  seems  to  me,  as  fv 
as  I  understand,  rightly  defines  common.  He 
says  at  page  33,  *'  Common  fmr  cause  de  tneime^ 
is,  where  the  inhabitants  of  two  townships  which 
lie  contiguous  to  each  other  have  tisaally  inters 
commoned  with  one  another ;  the  beasts  of  the  one 
stray  naturally  into  the  other's  fields  without  soy 
molestation  from  either.*'  That  accords  with 
Coke*s  statement  of  the  doctrine,  and,  so  far  as  I 
know,  with  every  authority  on  the  subject.  I  was 
pressed  very  much  with  a  judgment*  which  I 
conceive  is  not  very  well  reported,  of  Lord  Chief 
Justice  Holt  in  the  case  of  Bramfield  v.  Kirher,  in 

II  Modern  Reports,  which  has  been  so  often  dted 
during  the  argument.  As  I  understand  it,  the 
Lord  Chief  Justice  there  means  to  affirm  that 
doctrine.  He  says  you  cannot  go  into  a  third 
commcn.  At  all  events,  I  hold  that  to  be  the 
law,  and  it  is  so  stated,  as  far  as  I  am  aware, 
in  every  book  on  the  subject,  although  there 
is  a  mistake  in  Comyn's  Digest,  who  pats  in 
the  words  **  or  more,"  which  seum  to  be  copied 
into  some  of  the  text  books.  It  appears  to  me 
that  that  is  the  true  state  of  the  law.  There 
was  great  inconvenience  about  this  common  of 
vicinage,  and  I  conceive  that  there  is  no  reaeos 
whatever  for  extending  it.  Then  again*  there  is 
another  doctrine  of  common  of  vicinage.  No 
doubt  it  sprang  from  a  very  old  cstse  in  Dyer»  npoa 
which  one  judge  said  one  thing  and  another  joopce 
said  another ;  hut  the  dictum  of  the  one  judge 
was  adopted,  and  the  dictum  of  the  other  judge 
was  repudiated  by  the  great  text  writers  sinoe: 
that  is,  that  if  you  have  three  vills,  each  of  which 
has  a  common  A.,  B.,  and  C,  and  Till  B.  lies  be- 
tween A.  and  C,  vill  B.  may  intercommon  either 
with  A.  or  C,  but  that  A  cannot  interoommoo 
with  C.  If  that  is  the  law,  as  I  apprehend  it  is, 
it  is  ouite  clear  that  the  end  pansh  in  this  case 
could  by  no  means  intercommon  with  the  parish 
at  the  other  end.  That,  again,  is  a  fatal  objeotioa 
to  its  being  a  common  pur  oawte  de  vicina^  Bat 
that  is  not  all.  In  common  pur  eauee  devieimege^ 
you  can  only  turn  out  on  your  own  common,  and 
stray  on  to  the  adjoining  common.  That  was  the 
reason  why  there  was  such  a  contest  aboatthe 
turning  out  outside  the  parish,  because,  whoi  the 
defendants  failed  as  regards  the  manor,  they  eel 
up,  contrary  to  their  answer,  that  it  was  mn  inte^ 
commoniog  by  parishes,  and  when  they  came  to 
it,  of  course  they  were  anxious  to  show  that  there 
was  no  turning  out  outside  the  peoish.  I  bare 
already  said  that  I  think  there  was,  and  tihat  woold 
bo  a  fatal  objection  also  to  oommon  of  TJohngr 
There  is  another.  In  common  of  Tioinage  there  is 
a  limitation  of  the  right  of  this  sort  ;  oother 
party  can  put  on  the  oommon — that  is,  on  the  two 
commons — more  beasts  than  his  own  oommon  wiH 
maintain,  so  that,  if  there  were  a  Till  with  a  Isne 
common,  and  a  vill  with  a  small  oommoB,  tb 
owner  of  land  in  the  vill  with  a  small  ooauaoe 
could  not  put  on  the  entire  oommon  man  besy 
than  the  small  common  could  *^^intain  Kov  is 
the  present  case  there  is  not  a  traot  of  aay 
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limitation.    Some  of  the  parishes  had  very  large 
commons,  other  parishes  had  very  small  commons, 
aooording  to  the  theory  of  the  defendants,  bat 
there  is  not  a  trace,  or  a  suggestion,  or  an  idea,  of 
an  J   such    limitation.     On   the  contrary,  in  the 
coarse    of  the    last    centary    the    forest    court 
ifctteropted  to  regulate  the  nnmber  of  beasts  to  be 
put  on  the  common,  and  it  appeared  at  that  time 
that  the  common  was  surcharged,  that  is,  that 
there  were  people  who  had  the  right  of  common, 
and  who  were  exercising  the  right  by  putting  on 
more  beasts  than  the  common  could  maintain. 
The  forest  courts  (and  I  use  this  only  for  the  pur- 
poee  of  showing  that  such  an  idea  as  regulating 
the  common  in  the  way  that  common  of  vicinage 
reqnired  did  not  enter  into  anybody's  head)  first 
of  all  gave  to  poor  people  their  full  rights,  and 
said  that  no  one  else  should  put  on  more  than 
one  horse   or  two  cows  for  every  41.   rental.     I 
am  speaking  from  memory,  but  I  think  that  is  so. 
The  object  of  it  was  simply  to  regulate  the  right 
of  common,  and  it  was  regulated  equally  all  round 
without  the  slightest  regard  to  the  size  of  the 
snpposed  parish  commons.    I    think  when  you 
look  into  all  these  circumstances  together,  not- 
withstanding that  some  of  those  documents  say 
that  it  was   common   of   vicinage,   it  is  a  case 
in  which  there  can  be  no  common  of  vicinage. 
If  common  there   be,  it  must    be    the  ordinary 
oommon  appurtenant  and    nothmg  else.    As    I 
said,  before,  that  is  the  point   upon  which  the 
l^reatest    amount    of   time    and   argument   was 
expended,  but  it  is  a  mere  attempt  to  set  up  an  en- 
tirely new  case  contrary  to  the  answers  and  to  the 
evidence,  as  far  as  the  defendant  a  are  concerned, 
that  it  was  manorial  common,  in  order  to  make 
out  a  new  kind  of  common  of  vicinage.    Then  I 
come  to  another  point  of  very  great  importance. 
It  is  said,  not  only  was  the  turning  out  limited, 
but  the  lords  inclosed  against  the  commoners,  and 
although  it  was  not  pretended  that  the  right  of 
inolosure  was  a  paramount  right,  it  was  said,  very 
fairly,  that  it  afforded  evidence  of  the  non-exis- 
tence of  this    right.      Now  there  certainly  was 
some  evidence  that  the  rights  had  been  forgotten, 
or  not  known,  for  when  Hainault  was  inclosed, 
although   a  very  singular  right  of  common  was 
claimed,   this    sort   of   rip^ht    was    not   claimed, 
that  is,  a  right  extending  over  the  whole  waste 
of  Hainault.      As  regards,  however,   the  actual 
inclosures,  they  are   verv  carefully  summarised 
in   the  tal>le,    which    I  have    had  furnished    to 
me.    Now  this   table  is   a    most  singular   one. 
It  shows  that  the  number  of  inclosures  before  the 
Tear  1800  was  great,  that  is,  great  in  the  whole, 
bat  that  the  quantity  of  land  inclosed  on  each 
inclosure  was  exceedingly  small,  so  small  as  to  be 
utterly  insignificant.      One  cannot  get  a  better 
idea  of  that  than  by  taking  the  first  in  the  list. 
This  is  the  manor  of  Eppmg  Bury.     The  rolls 
begin  in  1460.    The  total  number  of  inclosures 
before  ]($00  was  seventeen,  and  the  total  acreage 
6a.  Ir. — that  is,  a  third  of  an  acre  each ;  between 
1600  and  1700,  that  is,  another  Lundned  years, 
there     were     nine     inclosures,    amounting     to 
3a.  Or.  4p.,  again  about  the  third  of  an  acre ;  be- 
tween 1700  and  1800  there  were  twenty-eight  in- 
closures, amounting  to  14a.  2r.  33p.,  being  about 
half  an  acre  each.    In  fiust  they  are  all  equally  re- 
markable.   I  will  now  take  Woodford.    In  Wood- 
ford ^e  rolls  began  in  1581.    There  are  two  in- 
dosores  between  1600  and  1700,  amounting  to 


Oa.  Ir.  20p.,  and  there  are  two  between  1700  and 
1800,  maki  ng  together  Oa.  1  Ir.  11  p.  Then  between 
1800  and  1851  there  are  a  great  number  of  inclo- 
sures ;  they  are  put  down  as  156,  amounting 
altogether  to  86  acres.  Then  we  have  the  recent 
inclosures  since  the  ilst  Aug.  1851 — being  within 
the  period  of  twenty  years  —  amounting  to 
19ria.  Or.  31p.  As  to  the  manor  of  Loughton,  the 
rolls  begin  in  1570.  There  are  four  inclosures 
between  1600  and  1700,  containing  altogether  16 
perches.  There  are  twelve  inclosures  in  the  next 
century,  containing  altogether  la.  3r.  20p.  There 
are  fifty-five  inclosures  between  1850  and  1851, 
containing  13  acres,  and  then  we  get,  since  1851, 
130  inclosures,  containing  1227  acres.  In  fuct, 
that  is  the  character  throughout.  All  the  ancient 
inclosures,  I  think  without  exception,  were  of  very 
small  extent ;  the  total  acreage  in  each  century 
was  very  small.  They  were  almost  always  grants 
by  copy  of  court  roll,  and  generally  although  not 
quite  in  every  instance,  with  the  licence  of  the 
Forest  Court.  They  appear  to  haye  been  small 
roadside  encroachments,  or  little  bits  of  waste 
taken  by  a  cottager  who  built  a  cottage  and  then 
asked  for  a  grant,  just  the  sort  of  thing  which 
nobody  would  care  to  interfere  with,  and  exactly 
the  sort  of  t&ing  which  would  probably  be  autho- 
rised by  the  statute  of  Merton  or  the  common 
law.  That  is  An  encroachment  which  would 
not  interfere  with  the  right  of  common  exer- 
cised by  the  remainder  of  tho  commoners — in 
fact,  the  extent  is  so  small,  that  one  can  hardly 
imagine  these  things  being  quarrelled  with.  They 
do  not  appear  to  me  to  ailord  any  evidence  what- 
ever agamst  the  right  now  claimed,  when  you 
consider  their  nature,  their  extent,  and  the  cir- 
cumstances under  which  they  were  made.  It  is 
not  pretended  that  any  such  evidence  can  be  ob- 
tained from  the  inclosures  within  twenty  or  thirty 
years.  One  cannot  help  seeing  that  these  inclo- 
sures began  after  the  decision  of  the  case,  which 
has  been  bo  often  referred  to  of  Boukott  v.  Wim^ 
miU,  under  the  notion  that  if  you  bought  up  the 
rights  of  the  Crown  in  the  land  so  disafforested, 
there  was  an  end  to  whatever  right  of  common 
there  had  previously  existed,  and  consequently 
the  lord  in  right  of  his  soil,  with  the  consent  of 
his  copyholders,  who  had  other  rights  of  common 
besides  their  right  of  pasturage,  might  inclose  at 
his  will  and  pleasure,  and  that  I  think  has  been 
the  origin  of  the  inclosures  which  have  given  rise 
to  this  suit.  I  believe  I  have  now  noticed  every 
material  defence.  If  my  opinion  is  required  to  be 
known  elsewhere  upon  any  detail  of  the  case  it 
will  not  be  diflBcult  to  discover  it  from  what  I  have 
said  during  the  argument,  and  for  that  reason  I 
do  not  think  it  necessary  further  to  prolong  my 
judgment  than  to  consider  the  very  important 
question  of  costs.  Now  the  rule  which  I  have 
always  followed,  and  which  I  consider  the  right 
rule  in  cases  of  adverse  litigation,  is  that  the  cost 
of  the  litigation  should  be  borne  by  the  unsuc- 
cessful party.  I  have  always  been  of  opiniou  that 
that  is  the  rule  which  sound  justice  requii*es,  and 
that  in  order  to  exempt  any  person  from  the  pay- 
ment of  costs,  being  an  unsuccessful  party  in  a 
litigation,  a  special  case  must  be  made  for  such 
exemption.  In  the  present  case,  so  far  from  find- 
ing any  such  special  ground,  I  must  say  that  I 
find  additional  grounds  for  making  the  defendant*8 
pay  the  costs.  There  ore,  first  of  all,  those 
defendants  who   bay«  tc\iX)A\Vi  m^^  ^as«^  >a^ 
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closures.  If  I  am  right  in  the  view  I  have 
taken  of  the  law,  they  have  taken  other  per- 
sons* property  without  their  consent,  and  have 
appropriated  it  to  their  own  use.  They  will  re- 
tain, under  the  exceptions  proposed  in  tne  decree 
of  land  covered  with  buildings,  and  of  land  inclosed 
more  than  twenty  years  ago,  considerable  portions 
of  that  property  which  they  have  illegally  acquired. 
It  does  not  appear  to  me  that  litigants  in  that  posi- 
tion are  entitled  to  any  special  consideration  as  to 
costs.  But  I  go  further.  As  regards  the  bulk  of  the 
defendants,  they  have  been  parties  to  a  litigation  in 
which  thev  have  endeavoured  to  support  their  title 
by  a  vast  bulk  of  false  evidence.  Of  course,  if  they 
had  succeeded,  I  should  not  have  allowed  them 
the  costs  of  that  evidence.  But  considering  that 
that  evidence  must,  I  think,  be  wholly  discredited, 
and  that  it  was  put  in  after  they  had  seen  the 
plaintiff's  evidence,  which  ought  to  have  made 
them  exercise  great  care  and  caution.  I  cannot 
make  them  otherwise  than  responsible  for  the  acts 
of  their  agents  who  got  up  that  evidence  without 
Rufiicient  care,  and  who,  I  think,  could  have 
avoided  raising  the  issue  on  which  they  fail  if  they 
had  exercised  more  diligence  and  more  discrimina- 
tion. That  is  an  additional  reason  for  making  all 
the  parties  who  used  that  evidence  pay  the  costs. 
Then  as  regards  some  of  the  others  who  really  did 
neither  the  one  nor  the  other,  there  are  one  or  two 
who  have  not  inclosed,  and  there  are  one  or  two 
who  were  not  parties  to  this  evidence.  I  am  still 
unable  to  say  that  persons  who  claim  adversely 
rights  of  this  kind  in  a  court  of  justice,  and  fail  in 
their  contention,  should  not  indemnify  their  anta- 
gonists against  the  costs  of  that  contention. 
Though  the  same  circumstances  of  aggravation 
may  not  exist  in  their  case,  I  cannot  find  any 
ground  for  exempting  them  from  the  usual  penalty 
that  attends  unsuccessful  litigants,  and  although 
I  made  a  suggestion  that,  considering  the  great 
wealth  and  position  of  the  actual  plaintiffs — that 
is,  the  Corporation  of  London,  although  they  sue 
as  Commissioners  of  Sewers— they  might,  if  they 
thought  fit,  waive  those  costs,  as  against  these 
defendants ;  yet  the  Corporation  of  London  having 
considered  that  suggestion,  and  not  choosing  to 
waive  them,  I  am  bound  to  give  them  what  I  con- 
sider their  strict  rights,  that  is,  the  costs  of  the 
suit  against  all  the  defendants,  except,  of  course, 
the  Attorney-Greneral  and  the  defendant  Hum- 
phreys, whom  I  have  already  stated  should  not 
pay  the  costs. 

Nov.  24. — The  minutes  of  the  decree  were  finally 
settled  as  follows : — 

Defendant,  Thomas  Humphreys,  having  dis- 
claimed at  the  bar,  dismiss  bill  against  defendant 
Thomas  Humphreys  with  costs  to  be  paid  by 
plaintiffs. 

Declare  that  the  plaintiffs  and  the  other  owners 
and  occupiers  of  lands  and  tenements  lying 
within  that  part  of  the  forest  of  Essex,  in  the 
county  of  Essex,  now  known  by  the  name  of 
Epping  Forest,  other  than  the  waste  lands  of  the 
said  Epping  Forest,  are  entitled  in  right  of,  and 
as  appurtenant  to,  their  several  lands  andtenements 
within  the  said  Epping  Forest,  to  a  right  of  com- 
mon of  pasture  upon  all  the  waste  lauds  of  the 
said  Epping  Forest,  for  all  manor  of  cattle,  that  is 
to  say,  neat  beasts  and  horses  commonable  within 
the  forest,  levant,  and  couchant  upon  their  respec- 
tive lauds  within  the  said  Epping  Forest,  according 
to  theaMize  and  cuatomB  of  the  said  Epping  Forest. 


And  let  the  plaintiffs  be  quieted  in  the 
sion  and  enjoyment  of  their  said  rights. 

And  the  plaintiffs  (having  regard  to  the  provi- 
sions of  the  Epping  Forest  Act  1871,  the  Epping 
Forest  Amendment  Act  1872,  and  the  Epping 
Forest  Act  1873)  by  their  counsel  not  asking  tit 
any  inj unci  ion  as  regards  lands  which  on  the  14th 
Aug.  1871  were  actually  covered  with  buildings,  or 
actually  enclosed  and  used  as  the  gardens  belonging 
to,  or  curtilages  of  buildings,  or  as  regards  luids 
which  were  actually  entlosed  on  or  before  14Ui 
Aug.  1851,  declare  that  the  plaintiffs  are  entitled 
to  an  injunction  to  restrain  the  defendants  respec- 
tively, other  than  the  Attorney -General  and  the 
defendant,  Thomas  Humphreys,  and  their  respec- 
tive servants  and  agents,  from  permittin|^  or  sof- 
fering  to  be  or  to  remain  enclosed  or  bailt  upon, 
any  of  the  waste  lands  of  the  said  Epping  Forest 
other  than  and  except  (a)  lands  which  on  14th  Aog. 
1871  were  actually  covered  with  buildings  oracta- 
ally  enclosed  and  used  as  the  gardens  belonging 
to  or  curtilages  of  buildings  ;  or  (b)  lands  actually 
enclosed  on  or  before  the  14th  Aug.  1851.  Enquiry 
what  waste  lands  of  the  said  Epping  Forest  in 
the  possession  of  or  belonging  to  the  defendanti 
respectively,  other  than  the  Attorney-General  and 
the  defendant,  Thomas  Humphreys,  for  any  and 
what  estate  or  interest  are  inclosed  or  baUt  npon 
other  than  and  except  as  aforesaid. 

Liberty  to  apply  for  an  injunction  or  injusc- 
tions  in  pursuance  of  the  declaration  of  right 
hereinbefore  mentioned. 

Perpetual  injunction  to  restrain  the  defendants 
respectively,  other  than  the  Attorney-General  and 
the  defendant,  Thomas  Humphreys,  and  tbeirre- 
spective  servants,  agents,  and  workmen  (1)  from 
building  upon  any  part  of  the  waste  lands  of  the 
said  Epping  Forest  which  have  btsen  enclosed  since 
the  14tb  Aug.  1851,  except  such  parts  thereof  as 
were  on  the  14th  Aug.  1871,  actually  covered  with 
buildings  or  actually  enclosed  and  need  as  the 
gardens  belonging  to  or  the  curtilages  of  build- 
ings, and  from  carrying  away  or  destroying  the 
loam  or  soil  of  any  part  of  such  waate  land 
except  as  aforesaid,  and  from  destroying  or  injur- 
ing the  pasture,  turf,  or  herbage,  being  or  grow- 
ing thereon,  so  as  in  any  manner  to  prerenti 
disturb,  or  interfere  with,  the  exercise  by  the 
plaintiffs,  or  the  other  persons  entitled  as  afore* 
said,  or  any  of  them,  of  their  said  riffhts,  herein- 
before declared  over  the  saic  lands  when  Uie  same 
shall  become  uninclosed.  (2)  From  inclosing  or 
building  upon  any  part  of  the  waste  lands  of  the 
said  Epping  Forest  now  uninclosed,  or  which  shall 
for  the  time  being  be  uninclosed,  and  from  carry- 
ing away  or  otherwise  destroying  the  loam  or  soil 
of  the  said  waste  lauds  now  uninclosed,  or  which 
shall  for  the  time  being  be  uninclosedt  or  the 
pasture,  turf,  or  herbage,  being  or  growing 
thereon,  so  as  in  any  manner  to  prevent*  disturb, 
or  interJPere  with  the  exercise  by  the  plaintiffs,  or 
the  other  persons  entitled  as  aforesaid,  or  any  of 
them,  of  their  said  right  hereinbefore  declared,  in 
and  over  the  waste  lands  of  the  said  Epfmig 
Forest  now  uninclosed  or  which  shall  for  the  time 
being  be  uninclosed.  (3)  From  otherwise  pre- 
venting, disturbing,  or  interfering  with,  ths 
exercise  by  the  plaintiffs  or  the  other  penou 
entitled  as  aforesaid,  or  any  of  them,  of  their  isid 
ri^ht  in  and  over  the  said  waste  lands  of  the 
said  Epping  Forest  now  uninclosed  or  which  shal 
for  the  time  being  be  uninclosed. 
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Adjourn  further  eonBideration.  Defendants^  except 
ike  Atiomey-Qeneral  and  Thomas  Humphreys, 
to  pay  costs  of  suit.     Oenerdl  liberty  to  apply. 

Solicitors  for  plaintiffs:  Home  and  Hunter, 
agents  to  the  City  Solicitor. 

Solicitors  for  defendants  :  Collyer  •  Bristow, 
Withers  and  Bussell;  CuUington  and  Slaughter; 
Markhy,  Wilde  and  Burra ;  Beachcroft  and  Thomp' 
eon ;  H.  H.  WoXford  ;  Budd  and  Sons ;  Sewell  and 
Edwards:  Druce,  Sons  and  Jackson;  Tampltn, 
Tayler  and  Joseph ;  Bothamleys  and  Freeman ; 
i>e,  Bolton  and  Lee;  Kingsford  and  Dnrman; 
Hollingsworth,  Tyerman  and  Son ;  Solicitor  to  the 
Boaird  of  Works. 


COUBT  OF  COMMON  FLEAS. 

Baporl^d  by  Etrsuvotor  Smith  and  J.  M.  Lklt  U«qi.a 

Barristeni-&t>Law. 


Nov.  12  and  16, 1874. 
Daunet  v.  Chatterton. 

I}rury  Lane  Theatre — Bights  of  renter  to  free  ad- 
inhesion — **  Usual  audience  part "  of  theatre — 
Whether  stalls  are — 1  Geo.  4,  c.  Ix.  s.  3 — Abandon- 
ment of  statutory  right. 

The  rights  of  a  renter  of  Drury  Lane  Theatre  to 
admission  thereto  are  co-extensive  with  the  rights 
of  the  public,  plus  the  right  to  free  admission  and 
nunus  the  right  to  engage  places  beforehand. 

By  1  Geo.  4,  c.  Ix.,  s.  3,  the  **  new  renters  "  of  Drury 
Lane  Theatre,  or  their  assigns,  are  entitled  until 
the  year  1895  **  to  the  free  liberty  and  privileges  of 
culmiesion  into  the  usual  audience  part  of  the 
theatre  "  between  the  time  of  the  opening  of  tlie 
doors  and  the  termination  of  the  performance, 
subject  to  such  regulations  as  the  sub-committee 
of  proprietors  shcdl  make  for  the  government  and 
inanagement  of  the  theatre,  "provided  that  su^h 
regulations  do  not  affect  or  aoridge  the  rights  of 
etich  new  renters  or  their  assigns." 

Since  the  passing  of  1  (ho.  4,  clx.,  a  certain  part 
of  the  then  audience  part  of  the  tlieatre  was  railed 
off  from  the  rest  and  converted  into  "  Orchestra 
StcUls**  distinctly  numbered,  fitted  up  at  extra 
cost,  and  having  a  separate  entrance.  Tlie  right 
of  the  new  renters  to  free  admission  to  such  stalls 
had  been  from  time  to  time  disputed,  but  none  of 
them  or  of  their  assigns  had  ever  brought  an 
action  to  try  such  right. 

Tlie  plaintiff,  being  the  assignee  of  a  new  renter's 
share,  had  entered  and  occupied  a  seat  in  the 
dress  circle,  which  hf  afterwards  desired  to  chanae 
for  a  seat  in  the  stalls.  He  conformed  to  all  the 
regulations  of  the  theatre  respecting  such  change 
of  seat,  except  thcU  he  refused  to  pay  the  fee  of  2s. 
as  a  consideration  for  the  change,  whi-ch  fee  wa^ 
the  customary  consideration  paid  by  the  public 
for  snch  change.  Persisting  in  his  alleged  right 
to  pass  free  into  the  stalls,  he  was  ejected  from 
the  theatre  {without  any  excess  of  force)  by  the 
servants  of  the  defendant,  being  the  lessee  of 
the  theatre^  whom  he  consequently  sued  in  tres- 
pctss, 

Heldf  upon  a  special  ca^e  stated  hy  an  arbitrator, 
that  the  plaintiff  was  entitled  to  judgment,  inas- 
much as  his  right  to  free  admission  to  a  seat 
neither  pre-engaged  nor  oceiwied  in  the  usv^l 
amdieneepart  of  the  theatre  haa  been  wrongly  dis- 
puted, 

Bui  keid  alaOf  that  a  renter  is  not  entitled   to 
.  pr^sngage  any  of  the  seats  in  the  theatre,  nor  to 


occupy  a  pre-engaged  seat,  nor  a  seat  in  a  private 
box,  and  that  a  private  box  may  not  be  claimed  by 
a  combination  of  renters. 
Pel*  Lord  Coleridge,  C.J.,  and  Brett,  J.  —  It  is 
competent  for  the  lessee  for  the  time  being  of  the 
theatre  at  any  time  to  convert  the  whole  theatre 
into  stalls  or  other  seats  capable  of  pre-engage- 
ment  by  the  public,  without  being  liable  to  the 
renters  for  thus  neiUralising  their  right  to  free 
admission. 

Special  Case. 

1.  This  action  ia  brought  by  the  plantifF  to  try 
his  right  as  a  new  renter  of  Drury  Lane  Theatre 
to  admission  to  the  stalls  of  the  theatre  as  being 
part  of  the  usual  audience  part  of  the  theatre 
within  the  meaning  of  1  Geo.  4,  c.  Ix.  s.  3. 

2.  The  pluintiflf  is  a  barrister  and  is  one  of  the 
new  renters  of  Drury  Lane  Theatre.  The  de- 
fendant is  the  lessee  and  manager  of  Drury  Lane 
Theatre. 

3.  [Pleadings  made  part  of  case.] 

4.  The  present  Drury  Lane  Theatre  was  built 
by  subscription  under  the  provisions  of  three 
Acts  of  Parliament,  viz. : 

50  Geo.  8,  0.  ooxix.,  whioh  oame  into  foroe  on  the  21«t 
Jane,  1810. 

52  Geo.  3,  c.  xix.,  whioh  oame  into  foroe  on  the  20th 
Maroh,  1812. 

1  Geo.  4,  o.  Ix.,  whioh  oame  into  foroe  on  the  8th  July, 
1820. 

These  Acts  form  part  of  this  case,  and  are  here- 
after for  brevity  referred  to  as  the  first,  second, 
and  third  Acts  respectively. 

5.  As  appears  by  the  preamble  of  the  first  Act 
the  Theatre  Boyal,  in  Drury  Lane,  was  taken 
down  in  the  year  1793,  and  money  was  raised  by 
subscription  for  erecting  a  new  theatre  which  was 
opened  in  an  unfinished  state  in  the  year  1794, 
and,  pending  a  settlement  of  the  debt  and  incum- 
brances attaching  to  it,  was  burnt  down  in  1809. 

6.  By  the  first  Act  certain  persons,  their  suc- 
cessors, and  assigns,  were  united  into  a  company 
for  the  purpose  of  erecting  a  new  theatre,  and  were 
incorporated  by  the  name  and  style  of  "  The 
Theatre  Boyal  Drury  Lane  Company  of  Pro- 
prietore."     '  '  ^    ^ 

7.  The  first  Act  further  authorised  the  said 
Company  to  treat  with  the  persons  interested  in 
the  tneatre  for  the  purchase  of  their  interests,  but 
comprised  in  sect.  2  a  provision  that  if  the  Com- 
pany should  not  agree  with  all  the  persons  so  in- 
terested within  the  space  of  two  years,  the  Act 
should  become  null  and  void. 

8.  By  the  second  Act  so  much  of  the  first  Act 
as  directed  that  it  should  become  void  in  case  of 
such  non-agreement  was  repealed,  ami  further 
provisions  were  made  respecting  the  proposed  new 
theatre  and  its  management. 

9.  Sects.  6  to  12  inclusive  of  the  second  Act 
authorised  the  Company  to  make  terms  with  the 

Eersons  called  "  new  renters."  Those  persons 
ad  at  some  time  had  claims  upon  the  then  Drury 
Lane  Theatre  and  its  site,  and  it  appears  by  sect. 
10  of  the  second  Act  that  they  were  entitled  un- 
der an  indenture  daced  June  14th,  1793,  to  a  rent- 
charge  of  2s.  6d.  for  every  night  of  a  public  per- 
formance at  the  theatre.  This  deed  cannot  now 
be  found,  but  from  what  purports  to  be  a  copy  of 
it  (without  the  schedule),  proauced  by  the  secretary 
to  the  company,  and  also  by  a  recital  in  what  pur- 
ports to  be  a  copy  (but  with  manv  blanks)  of  a 
deed  called  the  fTew  Benters'  deea  produced  by 
the  solicitor  of  the  company^  it  Oi^^ofts^  xH^a^  S^ 
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addition  to  the  rent-charge  of  28,  6d.,  the  new 
renters  were  entitled  to  free  admission  on  nights 
of  performance.  But  the  first- mentioned  copy  re- 
fers to  a  schedule  as  containing  the  privileges  of 
1  he  renters,  and  among  them  the  right  and  privi- 
lege of  free  admission  "as  there  set  forth/ and 
there  is  no  copy  of  the  schedule,  and  there  is  in 
i»either  copy  any  description  of  the  extent  or 
limits  of  the  privilege  of  free  renters. 

[Extract  from  copy  deed  of  1819  made  part  of 
case  (a).] 

By  sects.  6  and  10  of  the  second  Act,  the  rights 
under  the  said  deed  of  1793  of  such  of  the  new 
renters  as  were  willing  to  accept  a  compensation 
were  commuted  for  an  annuity  or  rent-charge  of 
Ix.  Sd.  for  each  night  of  performance  at  the  theatre 
and  free  admission  thereto. 

10.  By  sect.  48  of  the  second  Act  the  committee 
of  the  company  were  authorised  to  make  hye  laws 
for  the  management  of  the  theatre  not  inconsistent 
with  the  first  and  second  Acts. 

11.  By  sect.  1  of  the  third  Act  the  commutation 
of  the  rights  of  the  new  renters  was  made  com- 
pulsory on  them. 

12.  Sect.  3  of  the  third  Act  is  in  the  following 
terms : — 

Each  of  the  said  several  new  renters,  hit  exeontora, 
administrators,  or  assigns,  or  his  nominee  or  person  to 
h^  annually  nominated  by  eaoh  and  every  of  Bnoh  new 
renters,  or  by  his  execntora,  &o.,  shall  from  time  to  time, 
and  at  all  times  daring  the  said  term  of  seventy-five 
years,  and  one  qaarter  of  a  year,  have  and  be  entitled  to 
the  free  liberty  and  privilege  of  admission  into  the 
usual  aadienoe  part  of  the  said  theatre.  .  .  .  before  the 
curtain,  exoept  in  suoh  private  boxes  as  aforesaid  Iheing 
jtmrteen  in  number],  on  every  day  and  night  on  whioh 
any  theatrical  or  other  performance  shall  be  publicly 
exhibited  between  the  time  at  which  the  doors  of  the 
said  theatre  shall  be  opened  for  admittance  of  the  public 
and  the  termination  of  such  performance,  in  as  full  and 
effectual  a  manner  as  the  same  hath  been  and  is  now 
eiiioyed  by  the  said  new  renters  and  their  assigns  :  Pro- 
vided neverthelees,  that  every  person  using  free  admis- 
sion into  the  said  theatre  in  pursuance  of  this  Act,  or 
of  the  said  last  in  part  recited  act  [the  second  Act"], 
or  of  any  agreement  or  grant  heretofore  made,  given, 
or  granted,  shall  be  subject  and  liable  to  such  regu- 
lations and  oonditions  as  the  sub-committee  of  the 
said  company  of  proprietors  shall  from  time  to  time 
deem  necessary  or  make  for  the  government  and  manage- 
ment of  the  said  theatre,  and  for  the  preventing  of 
frauds  relative  to  admission  thereto,  so  t)iat  such  regu- 
lations do  not  affect  or  abridge  the  rights  of  the  said  new 
renters  or  their  assigns  as  now  used  and  enjoyed,  and 
that  all  such  regulations  shall  be  good  and  valid,  any- 
thing to  the  contrary  notwithstanding  :  Provided  always, 
that  no  more  than  one  person,  in  respect  of  the  privileges 
of  free  admission  so  as  aforesaid  secured  or  granted  by 
the  said  last  recited  Act  [the  second  A  f],  or  this  Act, 
shall  in  right  of  any  executorship,  administration,  alien- 
ation, or  otherwise,  be  entitled  to  exercise  or  enjoy  during 
such  actinp^  season  the  said  liberties  or  privileges  of  free 
admission  mto  the  said  theatre. 

Sect.  4  of  the  third  Act  is  in  the  following 
terms  :  — 

From  and  after  the  passing  of  this  Act,  or  so  soon  as 
conveniently  may  be,  oertificatee  under  the  common  seal 
of  the  said  company  of  proprietors  shall  be  given  or 
issued  to  each  of  the  said  new  renters  who  shall  be  so 
entitled  to  such  admission  as  aforesaid  for  enabling  him 
to  obtain  or  receive  payment  of  the  said  nightly  rent  or 
sum  respectively  from  the  trustees  for  the  time  being 
when  the  same  shall  become  payable  as  aforesaid,  and  to 
use  and  exercise  such  privileges  as  aforesaid. 

(a)  By  this  deed  the  Drury  Lane  Theatre  Company 
granted  to  certain  parties  or  their  assigns  **  full  and  free 
license,  liberty,  and  privilege  of  admission  or  entrance 
into  the  audience  part  of  the  theatre." 


13.  No  evidence  has  been  obtained  aa  to  the 
manner  in  which  the  privilege  of  admisaioa  bed 
been  or  was  at  the  time  of  the  passing  ol  the 
third  Act  enjoyed  by  the  new  renters  or  their 
assigns. 

14.  Drury  Lane  llieatre  as  finished  and  opened 
under  the  provisions  of  the  said  three  Acta  con- 
tained private  boxes,  pit,  two  tiers  of  boxes,  and 
two  galleries.  The  lower  tier  of  boxes  is  ooir 
ordinarily  called  the  dress  circle,  and  the  upper 
tier  of  boxes  is  now  ordinarily  called  the  fim 
circle. 

15.  In  September  1843,  many  years  after  the 
opening  of  the  present  theatre,  Mr.  Alfred  Bami, 
who  was  then  the  lessee  of  the  theatre,  separated 
the  two  rows  of  seats  in  the  pit  nearest  to  the 
orchestia  from  the  remaining  portion  of  the  pit 
and  converted  them  into  two  rows  of  stalls.  The 
said  stalls  are  approached  by  a  different  aoceu 
from  the  pit,  they  were  fitted  with  more  expeDsive 
and  commodious  seats  than  the  pit,  and  each  stall 
had  a  number,  whereas  the  seats  in  the  pit  were 
not  numbered.  These  distinctions  between  stiUt 
and  pit  have  been  observed  ever  since. 

16.  For  the  first  two  years  after  their  creatioa 
the  stalls  were  let  to  persons  who  took  them  for 
the  seation.  A  few  of  them  which  were  not  taken 
for  the  season  were  let  by  the  night  at  the  rate  of 
half-a-guinea  a  night  to  the  holders  of  other  staUs 
for  their  friends,  but  they  were  not  let  by  the 
night  to  the  general  public.  The  stall-holden  at 
this  time  were  allowed  to  have  keys  which  ad- 
mitted them  behind  the  scenes.  Ladies  never 
sat  in  stalls  at  this  time.  Evening  dress  wai 
worn  both  in  the  dress  circle  and  in  the  stalls. 

16a.  Up  to  October  1843,  the  instructions  of 
the  lessees  to  their  box-keepers  had  been  to  place 
renters  who  desired  to  sit  in  the  dress  oircle  in 
one  of  the  three  back  rows  of  that  circle,  and  not 
in  either  of  the  two  front  rows,  and  these  in- 
structions were  carried  out.  In  that  month  the 
lessee  found  that  the  renters  were  becoming  dis-' 
contented.  Some  of  them  asked  to  be  allowed  to 
sit  in  the  stalls  on  payment  of  the  difference  in 
price,  but  this  was  refused.  The  lessee,  therefMe, 
to  pacify  the  renters,  gave  instructions  that  thej 
should  be  allowed  to  sit  in  any  row  of  the  dress 
circle,  and  from  that  time  they  did  so. 

16b.  Mr.  Oliphant,  who  was  associated  in  the 
management  of  the  theatre  from  1843  to  184(>, 
states  that  Burgess,  who  had  charge  of  the  regii- 
tration  book  in  which  renters  and  their  nomioeei 
signed  their  names  in  the  manner  mentioned  here- 
inafter in  the  24th  paragraph,  and  who  was  not  a 
servant  of  the  lessee,  used  to  tell  the  renters  and 
nominees  on  taking  their  signature,  that  thej 
were  not  entitled  to  sit  in  either  of  the  fir&t  two 
rows  in  the  dress  circle,  and  after  the  creation  of 
the  stalls,  he  used  to  tell  them  they  wwe  not 
entitled  to  sit  in  the  stalls.  He  did  this  at  the 
request  of  Mr.  Bunn,  the  lessee,  and  of  Mr. 
Parsons  who  used  to  let  the  seats  to  present 
disputes. 

17.  After  two  years  the  stalls  which  were  not 
taken  for  the  season  were  let  to  the  genenil 
public  by  the  night,  and  some  few  years  later  the 
number  of  stalls  was  increased  by  a  portioB  of 
the  then  existing  pit  next  behind  the  fcnen  eziit* 
ing  two  rows  of  stalls  being  added  to  the  siaHs. 
There  now  are,  and  have  been  for  upwards  of 
twenty  years,  five  rows  of  stalls  oontaamng  liO 
stalls.     Besides    these   about   thirty  *     ' 
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stalls  can  be  found  by  placing  chairs  at  the  ends 
of  the  rows.  All  of  the  stalls  are  situated  on  the 
site  of  what  was  previously  to  the  year  1843  a 
portion  of  the  pit. 

18.  The  defendant  on  his  own  benefit  night, 
which  is  the  last  night  of  the  season,  has  been  in 
the  habit  of  addine  an  additional  row  to  the  stalls 
(t^en  from  the  pit)  for  this  night  only. 

19.  A  distinction  has  prevailed  between  the 
mode  of  letting  seats  in  the  dress  circle  and  stalls. 
The  seats  in  the  dress  circle  with  the  exception 
of  those  in  the  back  row  are  numbered,  and  up 
to  the  closing  of  the  box  office  in  the  afternoon  of 
the  day  of  performance,  any  person  can  book  a 
place  in  the  dress  circle,  in  which  case  he  receives 
a  voucher  containing  the  number  of  the  seat 
which  he  has  taken,  and  that  seat  is  retained  for 
him  np  to  the  end  of  the  first  act  of  the  first 
piece.  After  the  theatre  is  opened  for  the  per- 
formance in  the  evening,  a  person  paying  at  the 
doors  who  wishes  for  a  seat  in  the  dress  circle, 
does  not  receive  a  voucher  entitling  him  to  any 
particular  seat,  but  he  receives  a  pass  for  the 
dress  circle  which  entitles  him  to  sit  in  any  seat 
in  that  circle  which  may  happen  to  be  unlet,  or 
after  the  first  act  unoccupied.  If  he  dislikes  it, 
he  may  change  to  any  other  seat  which  may  be 
unlet  or  after  the  first  act  unoccupied.  With 
respect  to  the  stalls  a  person  who  takes  a  stall, 
whether  before  or  after  the  opening  of  the  theatre 
for  the  performance,  always  receives  a  voucher 
for  a  numbered  seat.  That  seat  is  retained  for 
him  the  whole  evening,  whether  he  comes  to 
occapy  it  or  not,  and  he  is  not  entitled  to  sit  in 
any  other  seat  even  though  it  is  unlet  or  un- 
oocapied.  Renters  have  never  been  allowed  to 
book  places  before  the  opening  of  the  theatre  for 
the  performance  in  any  part  of  the  theatre  with- 
out payment. 

20.  in  the  first  circle  the  seats  have  been  let  in 
the  same  manner  as  in  the  dress  circle.  In  the 
pit  and  galleries  none  of  the  seats  are  numbered, 
nor  can  specific  seats  be  taken.  The  private 
boxes  are  let  separately  and  specifically  for  the 
niffht ,  and  are  retained  all  night  for  the  persons 
who  have  taken  them.  Seats  cannot  be  taken  in  a 
private  box,  but  the  whole  box  must  be  taken. 

21.  The  prices  of  seats  in  the  theatre  have  for 
many  years  been  as  follows :  stalls,  la. ;  dress 
circle,  hs. ;  first  circle,  ^a. ;  balcony,  3«. ;  pit,  2a. ; 
gallery,  \a. 

22.  The  right  of  the  new  "  renters  "  to  sit  in  the 
stalls  without  payment  has  been  a  matter  of  con- 
tention. It  has  always  been  disputed  by  the 
lessees  or  managers,  and  they  have  occasionally 
ejected  new  "  renters  "  from  stalls  which  they  had 
taken  possession  of.  From  time  to  time,  but  not 
often,  some  new  "  renter  "  has  claimed  the  right  to 
sit  in  the  stalls,  and  threatened  legal  proceedings 
to  enforce  his  alleged  right.  On  one  occasion,  pro- 
ceedings were  actually  commenced  by  a  new 
'•  renter,"  but  they  were  abandoned.  No  legal  de- 
cision has  ever  been  obtained  upon  the  claim.  The 
lessee  and  managers  have  freauently  given  stalls 
to  new  '*  renters  "  when  asked  for  them  as  a  favour, 
thoagh  they  have  refused  them  as  a  right. 

23.  As  a  general  rule,  the  new  "  renters  "  have 
frequented  the  dress  circle,  though  sometimes 
going  to  the  pit  and  first  circle  and  galleries. 

24.  Accormng  to  the  practice  which  has  pre- 
▼ailed  as  long  as  can  be  remembered,  a  person  who 
is  a  new  **  renter,"    or  a  pnrchaser  of  a   new 
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"  renter's  "  nomination  for  the  year,  writes  his 
name  once  for  all  in  a  signature  book  called  the 
"  Registration  Book,"  when  he  wishes  to  obtain 
admission  to  the  theatre  he  writes  his  name  in 
what  is  called  "  the  Renters'  Book,"  which  is  kept 
during  the  performance  at  the  free  list  box  in  the 
vestibule  of  the  theatre  by  a  person  who  is  ap- 
pointed by  the  committee  of  "  renters,"  and  who 
is  called  the  free  list  clerk,  because  he  has  charge 
of  the  free  list  book  as  well  as  of  the  **  renters  " 
book ;  he  has  also  the  registration  book,  for  the 
purpose  of  comparing  the  signatures.  The  new 
"  renter,"  or  nominee,  on  signing  his  name  on  the 
"  renters* "  book,  receives  a  card  marked  "  renter," 
which  is  a  voucher  to  the  servants  of  the  lessee  or 
manager  that  the  bearer  is  a  new  "  renter,"  No 
regulations  in  writing  are  proved  ever  to  have  been 
made  by  the  committee  or  sub-committee  of  pro- 
prietors respecting  the  admission  of  new  "  renters," 
that  the  practice  stated  in  this  paragraph  has  pre- 
vailed with  their  sanction.  The  Registration 
Book  and  the  "  renters' "  book  are,  and  have 
always  been  returned  to  the  secretary  of  the  sub- 
committee of  proprietors  at  the  termination  of  the 
performance,  and  are  retained  by  him  until  he 
hands  them  to  the  free  list  clerk  on  the  next  night 
of  performance.  Save  as  mentioned  in  this  para- 
graph, there  is  no  evidence  of  any  regulation 
respecting  the  admission  of  new  "renters"  ever 
having  existed. 

25.  In  each  of  the  years  1868,  1871,  1872,  and 
1873  the  defendant  sublet  Drury  Lane  Theatre  for 
a  few  months  to  Mr.  Mapleson,  who  produced 
Italian  Operas  there.  Mr.  Mapleson  on  each 
occasion  made  important  alterations  in  the  audi- 
ence part  of  the  theatre.  He  turned  the  whole  of 
the  pit  into  stalls,  and  the  whole  of  the  dress 
circle  into  private  boxes,  and  increased  very  con- 
siderably the  prices  of  admission,  the  price  of  a 
stall  being  one  guinea  for  a  night.  The  number  of 
stalls  under  this  arrangement  is,  exclusive  of  chairs, 
two  hundred  and  seventy  seven.  On  each  occa- 
sion before  opening  the  theatre,  Mr.  Mapleson 
called  a  meeting  of  the  new  "  renters,"  and  tola  those 
who  attended  that  he  would  reserve  for  them 
during  that  particular  operatic  season  the  first  row 
of  the  stalls  and  thirty-six  seats  in  the  first  circle, 
or  as  it  is  called  durmg  this  operatic  season  the 
"dress  circle."  This  proposition  was  on  each 
occasion  accepted  as  satisfactory  by  the  majority 
of  the  "  renters"  present  at  the  meeting,  but  it  does 
not  appear  that  they  had  much  choice  in  the 
matter,  or  that  Mr.  Mapleson  would  have  modified 
his  proposition  if  they  had  been  dissatisfied.  The 
alterations  made  by  Mr.  Mapleson  were  only  tem- 
porary, and  did  not  continue  after  the  end  of  his 
operatic  season,  it  being  part  of  his  contract  with 
the  defendant  that  he  should  leave  the  house  as  he 
found  it.  The  defendant  was  no  party  to  the 
alterations  made  by  Mr.  Mapleson.  The  defend- 
ant had  nothing  to  do  with  Mr.  Mapleson's  arrange- 
ments or  management. 

26.  The  plaintiff  on  the  27th  March  1863,  pur- 
chased a  new  "  renter's"  share,  numbered  209,  and 
formerly  held  by  one  George  Harcwell.  The 
transfer  to  him  was  registered  at  the  office  of  the 
theatre  on  toe  2nd  April  1873.  A  copy  of  the 
"  renter's"  certificate  under  the  seal  of  the  company 
of  proprietors,  formerly  granted  to  George  Hart- 
well,  and  assigned  to  the  plaintiff  is  annexed  to 
and  forms  part  of  this  case. 

27.  The  night  of  27t.Vi^fia!cO[i\^n'^,^^aa^^\\ge5^ 
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on  which  theatrical  performances  were  publicly  ex- 
hibited at  the  theatre.    The  plaintiff  went  to  the 
theatre,  signed  his  name  in  the  "  renter's  "  book 
at  the  free  list  box  in  the  nsnal  manner,  and 
received  from  the  free  list  clerk  a  card  bearing  the 
word  "  renter."    He  proceeded  np  the  staircase 
leading  from  the  rotunda  or  hall    to  the   dress 
circle.    Half  way  np  the  staircase  was  the  box  of 
the  check-taker  for  the  dress  circle.    The  plaintiff 
gave  the  card  marked  **  renter"  to  this  dress  circle 
check-taker,  and  was  passed  to  the  dress  circle. 
The  dress  circle  check-taker  dropped   the  card 
marked  "  renter"  through  an  opening  into  a  locked 
box.    The  plaintiff  proceeded  into  the  dress  circle, 
and  the  box-keeper  showed  him  a  vacant  seat. 
This  seat  was  not  in  a  good  position,  and  the  plain- 
tiff could  not  see  the  whole  of  the  stage  from  it, 
but  the  box-keeper  could  not   give  him  a  better 
seat  in  the  dress  circle.    The  plaintiff  thereupon 
said,  "  I  will  go  to  the  stalls.      The  box-keeper 
went  back  with  the  plaintiff  to  the  dress  circle 
check-taker  on  the  stairs,  and  said,  **  Pass  over  to 
the  stalls."    The  check-taker  gave  the  plaintiff  a 
ticket  marked  "  dress  circle  cross"  and  said, "  take 
that  to  the   desk    in  the  halL"      The    plaintiff 
descended  to  the  hall,  and  went  to  the  desk  in  the 
hall  which  was  occupied  by  the  stall  registrar,  and 
gave  him  the  ticket  marked  "  ^ress  circle  cross," 
said  to  him  "  I  wont  a  stall."    The  stall  registrar 
said,  "  where  would  you  like  it  P"    The  pUkintiff 
replied  that  he  did  not  care.    The  stall  registrar 
then  made  out  a  ticket  for  stall  No.  90,  and  asked 
the  plaintiff  for  2«.    The  plaintiff  replied,  "  I  am 
a  renter,  and  entitled  to  free  admission."    'Die 
stall  registrar  said,  "  I  cannot  give  you  admission 
without  payment."    The  plaintiff  said,  "  I  am  a 
renter  entitled  by  Act  of  Parliament  to  free  admis- 
sion." The  stall  registrar  replied,  "  I  know  nothing 
about  that,  I  must  obey  orders."    The  plaintiff 
then  said,  "  I  must  endeavour  to  get  in  without  a 
ticket,"  and  went  to  the  entrance  of  the  passage 
leading  from  the  hall  to  the  stalls.   The  stall  check- 
taker  who  was  on  duty  there  asked  him  for  his 
ticket.    The  plaintiff  told  him  he  was  a  renter. 
The  check-taker  said  "  I  cannot  help  it,  I  cannot 
admit  anyone  without  a  ticket."    The  plaintiff 
said,  "  Where  am  I  to  get  a  ticket  P"    The  stall 
check-taker  pointed  to  the  desk  in  the  hall.    The 
plaintiff  said, "  1  have  just  been  refused  one  there." 
The  check-taker  said,  "I  cannot  help  it."    The 
plaintiff  thereupon  went  back  to  the  stall  registrar's 
desk  and  said,  ".Will  you  give  me  mjr  ticket?"  The 
stall  registrar  puRhed    towards  him    the  ticket 
marked  "  dress  circle  cross,"  which  the  plaintiff 
had  previously  brought  to  him.      The  plaintiff 
attempted  with  this  ticket  to  gain  admission  to  the 
stalls,  but  was  refused  admission,  and  on  persist- 
ing in  endeavouring  to  proceed  along  the  passage 
leading  from  the  hall  or  rotunda  to  the  stalls,  he 
was  forcibly  expelled  by  the  defendant's  servants 
from  this  passage,  and  removed  into  the  hall  or 
rotunda,    no  unnecessary  violenoe   being    used. 
He  was  not  removed  from,  but  left  the  theatre. 

28.  The  persons  mentioned  in  the  previous  para- 
graph, witn  the  exception  of  the  free  list  derk, 
were  all  servants  of  the  defonduit.  The  stall 
check-taker  refused  the  plaintiff  admission  to  the 
stalls  because  he  had  not  a  ticket  for  a  numbered 
stall.  The  stall  registrar  refused  to  give  the 
plaintiff  a  ticket  because  he  would  not  pay  28.  In 
acting  as  they  did  they  were  obeying  the  general 
orders  of  the  aefendant. 


29.  The  plaintiff  never  assented  to  any  amiige- 
ment  that  a  renter  should  pay  28.  in  crossuig  fnm 
the  dress  circle  to  the  stalls. 

30.  The  ticket    marked  "dress    cirole    croM,** 
which  was  given  by  the  dress  circle  check-taker 
to  the  plaintiff,  and  was  presented  by  the  plaintiff 
to  the  stall  registrar,  was  a  similar  ticket  to  tint 
which  would  have  been  given  hj  the  dress  cirde 
check-taker  to  any  person  not  being  a  renter  who 
had  bought  a  ticket  for  the  dress  circle,  and  wished 
after  entering  the  dress  circle  to  change  from  the 
dress  circle  to  the  stalls.     It  is  contended  oo 
behalf  of  the  defendant  that  the  plaintiff,  after 
handing  his  ticket  marked  "  renter  "  to  the  draee 
circle  check-taker  and  receiving  from  him  a  pan 
to  the  dress  circle,  and  subseoaentljr  a  ticket 
marked  "dress  circle  cross"  had  lost  ms  identi^ 
as  a  renter,  and  could  only  be  treated  by  the  ml 
registrar  and  the  stall  check-taker  as  an  ordiniiy 
paying  member  of  the  public  who  had  paid  lor  s 
place  m  the  dress  circle  and  wished  after  entering 
the  dress  circle  to  change  to  the  stalls,  and  Unt 
the  plaintiff  ought  to  have  gone  back  to  the  free 
list  clerk,  given  up  to  him  the  ticket  marked 
"  dress  circle,  cross,"  signed  his  name  a  seoond 
time  in  the  "renter's"  book,  procureda  fresh  tidcet 
marked  "  renter,"  and  taken  that  ticket  to  the 
stall  registrar.    But  no  proof  has  been  given  that 
either  by  regulation  or  practice  an^  system  of 
signing  the  "renter's"  book  twice  m  the  same 
evening  had  ever  been  recognised  or  existed;  also 
although  the  servants  of  the  defendant  who  ejected 
the  plaintiff  did  not  know  the  plaintiff  personallf, 
thejr  did  not  eject  him  because  they  had  any  doubt 
of  his  being  a  "renter  ";  also,  the  plaintiff  was  will- 
ing to  comply  with  all  the  regulations  of  the  thestre 
respecting  tne  admission  of  "renters,"  and  beliefed 
that  he  had  done  so,  and  so  far  as  any  satisfiMStoiy 
evidence  respecting  such  regulations  has    been 
given,  had  m   fact  done    so.     Mr.     Ghiiver,   a 
witness  produced  on  behalf  of  the  defendant,  who 
was    treasurer    to    Drury    Lane   Theatre   froa 
1862    to   1873,    including  the    night    on    wbkdi 
the  circumstances  which  gave  rise  to  the  piesent 
action    took    plaoe,    and    who   represented  the 
management  in  front  of  the  curtam  during  that 
time,    states    that    according  to    the   practioe, 
as  he  understood    it,  if  a  "renter,"  on  entering 
the     theatre     declared     his    desire    to    sit    in 
the  stalls,  the  proper  course  for  him  to  pnime 
would  bo  to  tase  nis  ticket  marked    ''renter" 
to  the  stall  registrar  in  the   hall    or   rotondi, 
who  would   detain    him  at   his   desk  while  he 
sent    the    ticket   marked     "renter"    ap  to  the 
dress    circle    check-taker   on   the  stairs,  to  be 
changed  for  a  ticket  marked  "dress  cirole  cross," 
on  receiving  which,  and  also  2s.,  the  stall  registnr 
would  gpve  the  "renter"  a  ticket  for  the  stalls.  The 
same  witness  stated  that  the  renter's  ticket  wm 
considered  to  represent  5s.    Also  the  detodsat 
himself  states  that  the  orders  given  to  his  serfsote 
were,  that  if  a  "renter"  wished  to  occupy  a  stall,  he 
must  get  a  ticket  marked  "  dress  cirole  crosSt**  and 
exchange  that,  on  payment  of  2s.,  for  a  tidcet  for 
a  stall.    Except  as  a  matter  of  fiivoor,  the  doted* 
ant  has  always  refused  to  allow  "renters"  to  oooii|iy 
seats    in   the*  stalls    without   payment.     Wbbb 
"renters"  have  claimed  it  as  a  rignt  nebaBTeAnedto 
concede  it.  When  asked  as  a  fiiyonr,  and  when  it  hoe 
been  consistent  with  the  business  of  the  home  he 
has  frequently  conceded  it.    The  onW  ■uiiaat  of 
the  defendant  who  had  aathority  fromtha 
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make  eaoh  a  ooooesdon  without  speciaUy  con- 
Itiiig  the  defendant  was  the  Mr.  Goiver 
entioned  above  in  this  paragraph  of  the  case. 

81.  The  defendant  took  a  lease  of  the  theatre  from 
e  company  of  the  proprietors  for  a  term  extend- 
g^firom  1866  to  a  date  in  1873,  subsequent  to  the 
^t  when  the  plaintiff  was  ejected.  He  took  the 
me  nnder  the  belief  that  the  new  renters  were 
t  entitled  for  free  admission  to  the  stalls,  but 
bh  the  knowledge  that  the  right  was  sometimes 
imed  by  the  new  "renter,"  and  that  the  question 
d  not  been  settled  by  any  decision  of  a  court  of 
(V.  Since  the  nieht  when  the  plaintiff  was 
loted  from  the  stuls,  the  plaintfrs  lease  has 
pired  and  he  has  taken  a  fresh  lease.  Both 
«ea  contain  clauses  saving  the  "renter's*'  right  in 
neral  terms. 

12.  The  number  of  renters  is  300.  The  average 
mber  who  have  attended  per  night  during  the 
imatic  season  is  about  twenty.  On  benefit  nights 
nights  of  a  new  performance  as  many  as 
renty  or  eighty  frequently  attended.  If 
mitted  to  the  stalls  without  payment  they 
»old  in  all  probability  attend  in  greater 
mbers,  especially  during  the  operatic  season. 
le  number  of  seats  in  the  theatre  which  are 
t  allowed  to  be  booked  before  the  opening  o( 
e  theatre  for  performance  are  as  follows : 


GallerieB     

•  ••        •  •  • 

...    900 

Balcony      

•  •  •        •  •  • 

...    400 

JL  AV*««         •••         ■••         •••         •••         ••• 

•■•        ••• 

...    700 

First  oirde,  back  row,    ... 

•■•        ••• 

...      58 

DreM  oirole,  front  row,  ... 

•••        ••• 

...    132 

2190 

Le  number  of  seats  in  the  dress  circle  which  are 
sable  of  being  booked  is  243.  The  number  in 
)  first  circle  capable  of  being  booked  is  133. 
liters  have  access  to  those  seats  when  not 
)ked  or  occupied. 

3S,  The  value  of  a  renter's  share  has  much 
ni^eased  during  the  last  few  years.  The  market 
joe  in  1858  was  about  38L  l!t  is  now  about  160{. 
e  price  of  a  nomination  for  a  year  has  increased 
ring  the  same  period  from  1{.  lOs,  to  6L  6«.  The 
ioee  have  increased  during  the  last  four  years 
irly  60  per  cent.  The  amount  received  by  the 
IT  renters  by  way  of  a  dividend  or  rental  from 
le  to  time  is  shown  by  the  indorsement  on  the 
ik  of  the  plaintiff's  certificate.  [Copy  made 
rt  of  case.] 

14.  The  plaintiff  onlv  attended  one  of  the  meet- 
S9  of  renters  called  by  Mr.  Mapleson  as  de- 
■ibed  in  paragraph  25.  On  that  occasion  he 
I  not  accede  to  Mr.  Mapleson's  proposition,  and 
t  the  meeting  without  voting. 
35.  [Court  to  have  power  to  draw  inferences 
&ct.] 

)6.  The  question  for  the  opinion  of  the  court  is 
lether,  under  the  circumstances  stated  in  the 
3ve  case  and  upon  the  proper  construction  of  the 
!t  of  Parliament,  the  defendants'  servants  were 
itified  in  preventing  the  plaintiff  from  entering 
)  stalls  of  Drury-lane  Theatre,  and  in  ejecting 
n  from  the  entrance  of  such  stalls  on  the  evening 
the  27th  March  1873.  If  the  court  are  of  opinion 
the  negative,  the  verdict  entered  for  the  plaintiff 
io  stand.  If  the  court  are  of  opinion  in  tne  affir- 
Ave,  the  verdict  is  to  be  entwed  for  the  defen- 
nt.  In  either  case,  if  the  court  are  of  opinion 
It  ■ome  of  the  issues  raised  by  the  pleadings 
jilt  to  be  found  for  one  party  and  some  for  the 


other,  the  verdict  is  to  be  entered  upon  such  issues 
in  accordance  with  the  directions  of  the  court. 

The  court  are  to  have  power  to  give  judgment 
for  the  plaintiff  or  defenoant,  irrespective  of  the 
pleadings  or  demurrers. 

Day,  Q.  C.  {Sydney  Hastings  with  him)  for  the 

Elaintiff. — The  questions  in  this  case  are,  first, 
ave  the  renters  a  right  to  be  admitted  to  the 
stalls,  and  second,  did  the  defendant,  being  a 
renter,  properly  assert  that  right  P  The  renters 
claim  a  free  admission  to  the  stalls  under  sect.  3 
of  the  Act  of  1820.  [Lord  Coleridge. — Perhaps 
there  may  be  an  objection  to  an  ambulatory  right, 
as  inconsistent  with  the  proper  government  of  the 
the  theatre.  It  may  be  that  the  plaintiff  should 
have  gone  to  the  stalls  first.]  The  stalls  are  the 
"  usuiu  audience  part  of  the  theatre,"  and  "usual" 
means  not  usual  from  time  to  time,  but, 
usual  at  the  passing  of  the  Act.  [DBNMiif,  J. 
referred  to  Jones  v.  Huxtable,  L.  Bep.  2  Q.  B., 
460.  Keating,  J. — Is  it  contended  that  the  pre- 
engagement  of  a  stall  is  invalid  against  a  renter  P] 
It  is  so  contended,  inasmuch  as  in  1820  there  was 
no  such  thing  as  the  pre-engagement  of  a  stall. 
[Lord  Coleridoe,  C.  J. — You  put  it  then  that  for 
seventy-five  years  after  1820,  any  alteration  of  the 
theatre  is  void  as  against  the  renters.  Brett,  J. 
— ^Your  argument  goes  to  this,  that  the  renters 
are  entitled  to  the  whole  theatre  except  fourteen 
boxes.  Keating,  J.  —  However,  vou  support 
that  argument  by  pointing  out  that  if  it  had  not 
been  for  the  renters,  there  would  have  been 
no  theatre  at  all.  Denkan,  J. — From  section 
3  it  would  seem  whatever  is  used  as  the 
audience  part  of  the  theatre  for  the  time  being, 
the  renters  have  a  right  to  occupy.]  If  the 
audience  part  were  curtailed,  so  as  to  change  the 
house  into  a  circus,  the  renters  would  have  no 
rigjht  to  go  into  the  ring  ;  the  manner  of 
enjoyment  is  uncertain,  but  the  right  sub- 
sists. [Denman,  J. — Is  there  not  some  evi- 
dence that  the  renter  may  go  to  any  part  of  the 
theatre,  subject  to  a  regulation  that  he  shoald  pay 
the  2s,  extra  as  a  consideration  for  being  allowed 
to  change  from  one  part  of  the  house  to  another  P] 
On  the  contrary  the  evidence  is  quite  inconsis- 
tent with  this.  There  is  no  such  thing  as  waiver 
of  a  statutory  right,  and  where  private  rights 
are  distinctly  assured,  they  may  be  asserted  at 
whatever  public  inconvenience. 
Taylnr  v.  Waters,  7  Tannt.  874 ; 
Stratum  v.  Great  Western  Railway  Company, 
L.  Bep.  5  Ch.  App.  761. 

M^lniyre,  Q.C.  (PowWer  with  him)  for  the  de- 
fendant.— The  plaintiff  had  no  right  to  go  to  the 
stalls  without  payment,  but  assuming  that  he 
had  such  right,  he  had  lost  the  power  of  exer- 
cising it,  by  having  once  exercised  his  op^aon  to 
occupy  the  dress  circle  instead.  His  privilege  of 
free  admission,  however,  did  not  extend  to  the 
stalls,  such  stalls  not  being  the  "  usual  audience 
part  of  the  theatre."  The  stalls,  in  fact,  are  a 
peculiar  and  distinct  part  of  the  theatre,  being 
let  under  exceptional  regulations  as  to  booking,  &c., 
and  having  a  separate  entrance.  [Lord  Coleridge, 
C.  J. — If  the  public  arc  usually  admitted  to  the 
stalls  for  the  purpose  of  seeing  the  performance,  I 
do  not  see  now  the  stalls  are  not  the  "  usual 
audience  part  of  the  theatre."]  There  has  been  an 
appropriation  of  the  stalls  by  successive  lessees  as 
against  the  renters,  who  have  shown  their 
acquiescence  in  suchappropTiatvQ\\b^ii^Vsrai<^s^% 
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an  action  to  support  their  right  to  free  admission 
if  ihey  have  any.  Sach  an  appropriation  might 
be  acquiesced  in  in  the  same  manner  as  an  ob- 
struction to  a  right  of  way  or  flow  of  water  is 
acquiesced  in ;  and  the  plaintiff  was  bound  by  the 
acquiescence  of  his  predecessors.  [Lord  Golb- 
BIDGE  O.J. — It  appears  from  paragraph  twenty- 
two  that  the  rights  of  the  renters  have  always  been 
a  subject  of  contention.] 

Day  waived  his  right  to  reply. 

Lord  CoLERiDGK,  C.  J. — This  is  a  special  case, 
stated  upon  an  action  brought  to  recover  damages 
for  an  interference  with  a  certain  alleged  right  of 
the  plaintifl*,  and  the  right  alleged  to  have  been 
interfered  with  is  the  right  of  the  new  renters  of 
Drury  Lane  Theatre  to  free  admission  under  the 
Act  1  Greo.  4,  c.  Ix.,  the  Act  of  1820.  The 
plaintiflf  bought  his  share  of  one  of  the  new  renters 
under  that  Act,  and  is  the  assignee  of  one  of  such 
new  renters,  so  ascertained.  I^w  it  is  not  clearly, 
or  rather  it  is  not  in  any  way  made  out,  who  these 
"  new  renters  "  were,  and  what  consideration  was 
given  by  them  for  the  rights  vested  in  them  by 
the  Act  of  1820.  However,  under  the  three  suc- 
cessive statutes  referred  to  in  the  case,  and  par- 
ticularly in  the  first,  they  are  denominated  "  new 
renters,'*  and  it  appears  that  after  certain  negtotia- 
tions  their  rights.were  defined  by  sect.  3  of  the  Act 
of  1820,  a  section  which  has  been  much  insisted  on 
by  both  sides  in  the  courae  of  the  argument,  and 
has  been  very  properly  and  carefully  examined. 
There  is  no  evidence  of  any  particular  mode  of 
enjoyment  prior  to  18*20,  and  it  is  said  in  the  case 
that  nothing  is  known  as  to  any  particular  mode 
of  enjoyment  prior  to  1820.  But  I  think  that  the 
Act  is  to  be  construed  as  giving  the  right  in  the 
fullest  manner,  and  that  the  words  used  in  the 
first  part  of  sect.  3  are  not  words  of  limitation,  but 
mean  that  the  renters  have  had  these  rights  fully 
and  freely,  and  shall  continue  to  have  them  fully 
and  freely.  Beading  the  section  further,  we  find  the 
words  "  that  every  person  using  such  free  admis- 
sion shall  be  subject  and  liable  to  such  regulations 
and  conditions  as  the  sub-committee  shall  from 
time  to  time  deem  necessary  "  for  the  manage- 
ment of  the  theatre.  The  new  renter  having  the 
right  of  full  and  free  entry,  is  to  have  it  still,  sub- 
ject to  regulations  and  conditions,  so  that  his 
rights  as  renter  be  not  infringed.  Now  then,  what 
are  those  rights?  It  may  be  convenient  to  con- 
sider what  rights  were  asserted  in  this  particular 
case,  and  in  what  manner  the  plaintiff  asserted 
them.  It  appears  that  certain  regulations  were  in 
force  at  the  theatre:  e.g.  that  renters  seeking  admis- 
sion should  enter  their  names  in  a  book.  [The 
learned  judge  further  referred  to  the  regulations 
detailed  in  paragraph  27,  and  proceeded.]  That 
such  regulations  were  in  every  respect  reasonable 
and  proper  is  not  disputed,  and  to  every  one  of 
these  i-egulations  the  plaintiff  conformed.  But 
when  he  had  occupied  a  place  in  the  dress  circle 
he  found  that  he  did  not  like  it,  and  being  aware 
that  a  stall  was  vacant,  asked  to  change.  Now  if 
this  had  happened  to  one  of  the  public,  and  not  a 
renter,  the  individual  to  whom  it  happened  would 
have  had  to  go  back  to  the  box  office,  pay  two 
shillings  extra,  get  his  ticket  marked,  and  then 
furnished  with  a  ticket,  or  some  other  creden- 
tial, be  won  Id  be  entitled  to  take  his  place  in  the 
wished  for  stall.  Here  again,  the  plaintiff  was 
willing  to  comply,  and  did  in  fact  comply,  with  all 
the  regul&uoiiB  of  the  theatre,  except  as  to  the 


payment  of  the  two  shillings.  The  box  keeper  de- 
clined to  furnish  him  with  the  requisite  vomdier, 
and  the  plaintiff  insisted  on  his  alleged  rigfalto 
pass  into  the  stalls  without  payment.  Thereupon, 
both  parties  still  insisting^,  foroe  (no  more  Uum 
necessary)  was  used,  and  tne  plaintiff  ejected  firom 
the  theatre.  Now,  had  the  defendant's  senrants  • 
right  so  to  eject  the  plaintiff  P  If  the^  had  auoht 
right,  the  plaintiff  fails ;  if  they  had  not  such  • 
right,  the  plaintiff  sucoeeds.  The  question  has 
been  arguea  before  us  upon  the  oonstractioD  of 
the  third  section  of  the  Act  of  1820  (already  read), 
and  it  has  been  said  that  a  renter  has  an  absolute 
right  to  go  anywhere  in  the  theatre  except  to  four- 
teen boxes,  and,  as  I  understand  Mr.  Day,  to  takes 
seat  anywhere.  Mr.  Day,  therefore,  contended 
that  the  plaintiff  was  entitled  to  disregard  all  the 
ordinary  regulations  for  the  benefit  of  the  poUic, 
such  as  the  regulation  conferring  the  right  to  take 
places  beforehand ;  that  in  this  respect  the  renter 
was  entitled  to  disregard  all  the  claims  of  the 
public,  short  of  an  actual  physical  oocapation  of  s 
seat  by  a  member  of  the  public  at  the  time  when 
the  renter  also  might  wisn  to  take  that  seat.  If  it 
were  necessary  to  carry  Mr.  Daly's  argument  so 
far  as  this,  I  for  one  would  give  judgment  for  the 
defendant.  T  think  it  would  be  whdly  nnreaaou- 
sonable  so  to  construe  the  words  of  the  third 
section  of  the  Act  of  1820.  But  it  is  not 
necessary  to  carry  the  argument  so  far;  there 
is  a  ground  perfectly  good  which  entitles  Mr.  Bay 
to  succeed,  although  the  chief  part  of  his  argu- 
ment fails.  I  am  of  opinion  that  the  reasonable 
construction  is  that  the  renter  shall  be  "  between  the 
time  at  which  the  doors  of  the  theatre  open  for  the 
admission  of  the  public  and  the  termination  of  the 
performance  "  in  the  same  position  as  any  member 
of  the  public  who  should  go  at  the  same  time^ 
excepting  as  to  payment.  But,  as  the  pnblie,  so 
the  renter  is  subject  to  rules,  and  as  no  member 
of  the  public  could  dispossess  of  his  seat  another 
member  of  the  public  who  had  pre-engac^  it,  so 
neither  could  the  renter.  Indeed,  the  renter 
labours  under  a  certain  disadvantage,  inasmnch 
as,  qud  renter,  he  cannot  take  his  place  beforehand. 
The  sub-committee  have  made  certain  rales  and 
regulations,  and  to  these  the  renter  mast  conform. 
He  cannot  claim  to  go  to  a  pre-engaged  stall, 
althoagh  vacant,  nor  to  a  private  box,  becaaae  it 
is  not  unreasonable  that  there  should  be  private 
boxes  to  be  filled  by  four  persons,  the  right  of  the 

Cublic  to  such  boxes  being  not  to  a  place  in  a  box, 
ut  to  the  whole  box.  This  is  a  fair  and  reason- 
able construction  of  the  statute,  at  once  asoo^ 
taining  the  right  of  the  renter,  confeiring 
on  him  a  right  by  no  means  unimportant,  and 
limiting  the  irrational  contention  that  he  may 
go  where  he  pleases  irrespective  of  the  pre- 
engagement  of  places  by  the  public.  Such 
being  the  true  mode  of  construction,  I  would 
just  say  a  word  as  to  a  question  raised  by  Mr. 
M'Intyre  for  the  defendant.  Mr.  M'Intyre  safi 
that  the  rights  of  the  renter  are  limited  sull 
further  than  I  have  indicated;  he  contends  that 
the  renter  is  excluded  from  the  stalls  as  not  being 
the  upual  audience  part  of  the  theatre.  And  for 
what  reason  P  Simply  because  there  wore  no  stalli 
in  the  year  1820  at  all,  stalls  being  first  called  istt 
existence  in  1843.  From  that  year  there  have 
been  stalls  physically  separated  from  the  other 
seats  in  the  theatre,  having  a  separate  entraae^ 
and  allowed  to  be  pre-engaged.    All  that  sfao«t 
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this  partionlAT  part  of  the  oudttortum,  ii  I 
'  nse  the  I«tm  word  in  the  absenoe  of  aa 
tish  one,  had  oertain  privileges  annexed  to  it; 
none  the  less  le  it  the  "  usual  andienoe  port  of 
theatre."  The  audience  are  as  much  dhuoIIj 
le  stalla,  as  in  the  pit,  boiee,  dress  circle,  or 
other  part  of  the  theatre.  Our  judgment, 
efore,  mast  be  for  the  plaintifi,  becacse  the 
odant  huB  tried  to  enforce  a  regulation 
jging  the  rigl'ts  of  tiie  renter,  seeking  to 
e  him  pa^  rooney,  whereas  the  statute  says 

his  admission  is  to  be  free.  In  all  other 
eote  the  defendant  is  right.    I  have  entered 

fully  into  the  matter,  because  I  nnderstand 
both  parties  wished  that  an  intelligible  rule 
lid  be  laid  down  for  their  future  guidance 
17  add  that  I  do  not  consider  the  right  of  the 
itiS  to  be  an  easement;  Ijut  even  if  it  were, 
if  we  acceded,  which  w^:  do  not,  to  Mr. 
itjre'a  analogies,  there  has  been  no  abandon- 
t  of  the  casement.  This  we  infer  as  a  fact 
I  the  finding  in  paragraph  22  of  the  oase. 
lETT,  J. — In  this  case  we  have  power  to  answer 
gaestions  put  to  us  irrespectively  of  the  plead- 
,  or  demurrers,  and  I  proceed  to  answer  those 
.tions  accordingly.  [After  stating  the  qaes- 
I  for  the  court,  and  recapitulating  tne  material 
1,  the  learned  judge  prooeeded.J  The  whole 
.tion  depends  npon  the  construction  of  sect. 
the  Act  of  1820.  It  appears  that  by  that  Act 
>ld  rights  of  renter  were  put  an  end  to,  and 
I  respect  to  the  rights  created  in  lieu  of  them. 
Day  argues  that  these  are  of  the  most  exten- 
oharocter.  They  include,  ha  contends,  a  right 
3  into  any  private  box  already  occupied  if  not 
'  ocxTupied,  and  a  right  to  go  into  a  box  token 
rehand,  if  it  be  not  physically  filled.  Mr. 
otyre  contends  that  the  riifht  is  confined  to 
lieSB  circle,  pit,  and  gallei^.   I  think  that  Mr. 

puts  the  right  too  high,  and  that  Mr. 
otyre  puts  it  too  low.  By  the  terms  of 
A«t  of  1620  the  renters  are  entitled  for  75 
s  from  that  date  to  free  admission  into  the 
a»)  audience  part  of  the  theatre."  This 
ription  compnses  stalls,  pit,  dress  circle, 
iry,  and  boxes,  and  gives  the  renter  free 
iseiou  to  the  whole  of  the  theatre.  But  there 
imitations  to  this  extensive  right.  It  is  only 
eiseable  "between  the  time  at  vrhich  the  doors 
le  theatre  are  opened  for  the  admittance  of  the 
ic  and  the  termination  of  such  performance." 
1  also  subject  to  the  regulations  made  by  the 
committee  for  the  management  of  the  theatre, 
in  fact  the  same  right  as  that  of  any  member 
te  public,  plus  free  admission.  It  is  impoe- 
T  to  suppose  that  it  was  ever  an  absolute  right, 
;ling  the  renter,  for  instance,  to  go  into  the 
s-circle  in  his  shirt  sleeves.  Now  what  is  the 
ticn  of  any  member  of  the  public  f  Any 
iber  of  the   pnblic  may  take  a  seat    in  any 

of  the  theatre  not  pre-engaged  or  occu- 
fie  cannot  take  a  single  place  only  in 
ivate  box,  but  roust  take  the  whole  of  it. 
her  could  a  renter  take  such  a  place ; 
I  ^ink  also  that  four  individual  renters  could 
oombtue  for  the  purpose  of  taking  a  box,  it 
3  a  reasonable  condition  thiit  a  box  must  be 
a  wholly  or  not  at  all.  The  renter  therefore 
go  to  any  part  of  the  theatre  not  pre-engaged 
conpied,  except  that  he  may  not  go  into  a 
tte  box  whether  engaged  or  not.  In  con- 
on  I  mu;  say  that  in  my  opinion  the  theatre 


may  be  altered  without  any  consideration  of  the 
renters.  If  for  the  purposes  of  the  opera  for 
instance,  the  lessee  choose  to  make  a  different 
distribution  of  seats,  if  he  add  to  the  number  of 
boxes,  even  if  he  turn  the  whole  dress  circle  into 
boxes,  BO  long  as  such  an  alteration  be  made  bond 
fide  with  the  view  of  serving  the  whole  public, 
the  renter  .cannot  oomplain. 

Dbniuh,  J.— I  concur  with  the  judgments  of 
my  Lord  and  my  brother  Brett,  so  far  as  those 
judgments  apply  to  the  questions  before  the  court. 
As  to  the  last  point  raised  by  m^  brother  Brett, 
I  would  remark  that  I  give  no  opmion  either  one 
way  or  the  othei'. 

Lord  CoLSKiBOK,  C.  J.— I  wish  to  say  that  I 
oonour  with  my  brother  Brett  in  his  opinion  as  to 
the  last  point,  that  opinion  being  grounded  on 
the  principle  which  we  have  laia  down  as  onr 
guidmg  one  in  this  oase,  that,  excepting  the 
gratuitous  admission,  the  rights  of  the  renters 
are  co-extensive  with  the  rights  of  the  pnblia 

Judgmeni  for  plainljff. 

Attorneys  for  plaintiff,  /.  C.  Stogdon. 

Attorney  for  defendant,  ChatterUm. 


Highwayg — Bedicaiion  to  <puhlio — Utility — Accept- 
anea  by  inkabiiant$—&  &■  S  ViU.  1,  c.  50, 1.  23. 

By  the  Sighinai/»  Act  1835  (5^6  WOi.  4,  c.  50,  «. 
23)  ii  ia  provided  tliat  no  road  to  be  hereafter  let 
out  ehaU  be  deemed  lo  be  a  highway,  whick  the 
inhahiiantt  nf  a  paHeh  thaS-  be  compdlahle  to 
repair,  unlett  the  perion  proporing  to  dedicate 
sucA  highway  ehalt  giiie  three  monthe'  pravUxte 
notice  in  writing  of  hit  intention  lo  dedicate,  and 
ihdU  have  made  tlie  some  to  the  talii faction  of  the 
luroeyor,  and  of  any  twojueticef  ofthepeaee  who 
are  reqnired  to  view  the  eame,  and  to  certify,  j*c 
.  .  .  Provided,  nevertheleti,  that  on  receipt  of  »iio\ 
notice  at  aforesaid,  the  surveyor  of  the  parieh 
thali  call  a  vettry  meeting  of  the  inhabiiante ;  and 
iftuch  (lesfry  thall  deem  guch  highway  not  to  be 
of  it^icienl  utility  to  juetlfy  its  being  kept  in 
repair,  onj  one  jutlice  of  the  peace,  on  the  appli- 
cation of  the  tarveyor,  ahall  gumnton  the  party 
proponng  lo  make  the  new  highway  to  appear  at 
the  nezt  tpecial  eeuionafor  the  highways,  and  the 
gueetion  a»  to  the  utUity  shall  be  determined  of 
ths  discretion  of  such  jaetiees. 

A  landown^,  having  given  three  months'  notice  t^ 
the  turveyoT  of  a  parish  of  his  intention  to 
dedicate  a  highway,  the  saraeyor  called  a  meeting 
of  tlie  inhabitants,  who  decided  that  tlie  highway 
wot  not  of  snficientpMie  utility  for  the  pariihto 
accept  it.  It  teas  afterwards  di$covered  thai, 
through  the  mistake  of  the  overteer,  the  meting 
was  iJlegtdly  convened. 

Held,  that  the  neglect  of  the  survey-iT  to  call  a  meet- 
ing did  not  enable  the  landotcner  to  dedicate  the 
highway  to  the  parish,  and  tliai  the  acceptance  by 
the  vestry  of  tlui  highway  was  a  condition  prece- 
dent to  t/ut  dedication. 

Semhle,  per  Archibald,  J.,  that  the  proviso  in  the 
section  should  be  an  enactment. 

Tbis  was  a  rule  for  a  mandamus  calling  on  certain 

justices  of  the  county  of  Norfolk  to  vi«v  &  -^^tcjum. 
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highway  which  the  Norfolk  Estuary  Company 
propose  to  dedicate  to  the  public,  and  to  determine 
whether  the  highway  is  of  sufficient  utility  to 
justify  its  being  kept  in  repair  at  the  expense  of 
the  narish  of  North  Wootton. 
Tlie  facts  of  the  case  were  as  follows : 

The  Proprietors  of  the  Norfolk  Estuary  Com- 
pany were  incorporated  by  the  Norfolk  Estuary 
Act  1857,  for  the  purpose  of  reclaiming  from  the 
sea,  and  inclosing  ana  embanking  certain  tracts 
of  land,  being  part  of  the  great  estuary  of  the 
Wash,  situate  between  the  counties  of  Norfolk 
and  Lincoln,  with  power  to  purchase,  take,  hold, 
and  dispose  of  lands.  The  Lands  Clauses  Conso- 
lidation Act  1845  is  incorporated  with  the  said 
Act.  The  Norfolk  Estuary  Company,  who  are  the 
owners  in  fee  of  a  considerable  acreage  of  land  in 
Norfolk,  laid  out  a  road  in  the  pansh  of  North 
Wootton,  and  on  the  15th  May,  1871,  their  secre- 
tary served  on  the  surveyor  of  highways  the 
following  notice : 

I,  the  anderaigned  Jamea  BottereU,*the  seoretary  of 
the  Norfolk  EstioArv  Company,  hereby  give  yon  notioe 
that  the  said  Norfolk  Estuary  Company  have  made,  and 
after  the  expiration  of  three  months  from  the  date 
hereof  do  intend  to  dedicate  to  the  nse  of  the  pnblio,  a 
oertain  hifrhway  in  the  parish  of  North  Wootton  in  the 
oonntv  of  Norfolk,  extending  in  length  sixty-one  chains 
and  thirty  links,  or  thereabouts,  m>m  the  Lynn  and 
Hunstanton  Bailway,  to  the  boundary  fence  of  inolosure 
No.  4,  the  property  of  the  said  Norfolk  Estuary  Company. 

On  the  same  da^  the  secretary  of  the  company 
also  served  on  the  justices  for  the  Petty  Sessional 
Division  of  Freebridge,  Lynn,  notice  that  the 
company  had  made  in  a  substantial  manner, 
and  of  the  width  required  by  the  Act  of  Parlia- 
ment (5  &  6  Will.  4,  c.  50),  the  road,  and  that  they 
intended  to  dedicate  it  to  the  use  of  the  public, 
and  that  they  also  required  the  justices  to  view 
the  same,  and  certify  that  it  had  been  made  in  a 
substantial  manner.  In  consequence  of  the  notice 
the  surveyor  convened  a  vestry  meeting,  which 
was  accordingly  held  on  the  12th  June  1871, 
when  a  large  majority  of  the  inhabitants  then 
present  decided  that  the  road  was  not  of  sufficient 
utility  to  justify  its  being  kept  in  repair  at  their 
expense;  the  surveyor  having  been  advised  that 
the  meeting  which  he  had  convened  was  informal 
owing  to  some  irregularity  in  the  notices,  con- 
vened a  second  meeting  to  be  held  on  14th  Doc. 
1871,  when  the  vestry  came  to  the  same  conclusion 
as  before.  The  surveyor  did  not  summon  the 
company  pursuant  to  the  23rd  section  of  5  &  6 
Will.  4,  c.  50.  or  sect.  46  of  the  Highway  Act 
1864  (27  &  28  Vict.  c.  101),  to  appear  before  the 
justices  until  the  14th  Feb.  1872,  when  it  was 
contended  on  behalf  of  the  company  that  the 
justices  had  no  jurisdiction  to  determine  the 
matter,  as  the  application  by  the  surveyor  was 
too  late,  it  not  having  been  made  in  accordance 
with  the  23rd  section  of  the  Highway  Act  1835,  to 
the  special  or  petty  session  next  after  the  service 
of  the  notice  on  the  surveyor.  It  was  also  ob- 
jected that  the  surveyor  could  not  take  advantage 
of  his  own  wrong  in  that  the  vestry  meeting  of 
the  12th  June  1871  was  informal  and  void  through 
his  own  default ;  and  also  it  was  contended  that 
the  justices  sitting  in  petty  sessions  had  no  juris- 
diction to  hear  the  matter.  The  justices  having 
decided  against  the  company,  they  applied  for  a 
writ  of  mandamtM  to  compel  them  to  inspect  the 
road. 

Cave  showed  cause. — The  case  turns  on  the  con- 


struction of  the  General  Highways  Act  1835 
(5  &  6  Will.  4,  c.  50,  8.  23)(a).  There  ia  nothuig 
in  the  Act  which  requires  the  justioea  to  snmmon 
the  parties  to  the  next  sessions  afler  theTestrj 
meetmg  has  been  held.  What  would  be  the  use 
of  the  surveyor  having  to  call  the  jastioee  togethff 
unless  the  parish  had  decided  not  to  accept  tbe 
road  P  The  surveyor  is  only  the  agent  tor  tbe 
parish,  and  they  are  not  bound  to  accept  a  high- 
way owing  to  his  omitting  to  convene  a  meeting. 

Field,  Q.C.  (Arbuthnot  with  him). — ^The  questioa 
here  is  the  construction  of  the  statate.  K  we  look 
back  at  the  state  of  the  law  before  the  passinf  of 
the  Highway  Act,  we  shall  find  that  without  UiiB 
section  a  landowner  might  have  dedicated  any 
highway  to  the  public  and  thrown  on  the  pansh 
the  repair,  without  their  being  able  to  offer  ai^ 
resistance.  The  statute,  however,  points  out  • 
continued  course  of  procedure,  and  nnless  it  ia 
useful  and  substantially  made  the  pariah  need  not 
accept  the  burden  of  repair.  The  landowner  is  to 
^ive  three  months'  notice  to  the  surveyor  of  his 
mtention  to  dedicate  the  road,  and  it  is  the  duty 
of  the  surveyor  promptly  to  view  the  road  and 
call  a  vestry  meeting.  [Blackbubv,  J. — I  doo't 
doubt  the  surveyor  ought  to  call  a  vestry  meeting.] 
The  statute  puts  the  duty  on  the  surveyor,  ud 
not  on  the  inhabitants,  and  he  is  an  officer  61  the 
parish  at  large,  and  his  mistake  must  fall  on  the 
persons  he  represents.  [Archibald,  J. — Before 
this  Act  the  parish  would  become  liable  to  ke^ 
the  road  in  repair,  and  if  they  do  not  do  what  is 
necessary  they  do  not  come  within  the  exemptioD 
of  this  statute ;  that  is  the  strongest  way  of  took- 

(a)  The  23rd  section  enaots  that  no  road  or  oowmatwi 
way  made,  or  hereafter  to  be  made,  by  and  at  the  «• 
pense  of  any  individual  or  private  person,  body  politie, 
or  corporate,  or  any  roads  already  set  oat,  or  to  m  htn- 
after  tet  out  as  a  private  driftway  or  horse  path  in  aaj 
award  of  oommissionerB  ander  an  indoanre  Act,  thill  M 
deemed  or  taken  to  be  a  highway  which  the  JBhabitMiti 
of  any  pariah  ahall  be  oompeliable  or  liable  tovepar; 
unlets  the  person,  body  politio  or  oorporatt,  proponf 
to  dedicate  tach  highway t  to  the  ate  of  pablnt,  ahau  fife 
three  calendar  montbt'  previout  notioe  in  writing  to  Iki 
surveyor  of  the  pariah  of  hit  intention  to  dediaate  tack 
highway  to  the  use  of  the  public,  detoiibing  ita  titoatiat 
and  extent,  and  thall  have  made,  or  thall  nmke,  tilt  tHU 
in  a  tnbttuitial  manner,  and  of  the  width  xeqinxed  hv 
thit  Act,  and  to  the  tatitf  action  of  the  taid  anrvmr,  nt 
of  anv  two  jotticet  of  the  i>eace  of  the  divition  in  wfciak 
tuoh  highway  it  sitoate^  in  tetaiona  aaaemhlad,  who  tie 
hereby  required,  on  reoeiving  notioe  from  aoish  panoai, 
or  body  politic  or  corporate,  to  view  the  aanie,  aadts 
certify  that  each  highwayt  have  been  made  in  a  aabttoi 
tial  manner,  and  of  the  width  reqoired  bythiaAskiit 
the  expense  of  the  party  requiring  tnch  view,  whiok  t«> 
tificate  shall  be  enrolled  at  the  qoarter  tetaioiit  holda 
next  after  the  granting  thereof ;  then,  and  in  kqxSbl  cbm^ 
after  the  taid  highway  shall  have  been  naed  by  tiie  pabli, 

and  duly  repaired  and  kept  in  repair  by  the  aaid 

body  politio  or  corporate,  for  the  spaoa  of 
calendar  months,  tnch  highway  thall  for  ever  \ 
be  kept  in  repair  by  tbe  panth  in  whioh  it  ia 
provided,  noverthelest,  that  on  receipt  of  tnoh  i 
aforetaid,  the  tnrveyor  of  the  said  pariah  ahall 
vettry  meeting  of  the  inhabitantt  of  andh  pariih,  tad  2 
anch  veatry  BhaXL  deem  tnch  highway  not  to  ba  of  tift* 
dent  ntilibr  to  the  inhabitantt  of  the  taid  paiiihtB 
jnatify  ita  being  kept  in  repair  at  the  ozpenae  «  fbt  atf 
pariao,  any  one  jaatice  of  the  peace,  on  the  applkaliM 
of  the  aaid  anrveyor,  ahall  anmmon  the  party  ygmwrfif 
to  make  the  new  highway  to  appear  before  the  iUliMi 
at  the  next  apecial  aeaaiona  for  the  highwaya,  to  hekdi 
in  and  for  the  diviaion  in  which  the  aaid  iataadtd  14^ 
way  ahall  be  titnated ;  and  the  question  at  to  the  iM^ 
at  aforetaid  of  anch  highwayt  shiUl  be  detarBiaad  al  tM 
ditoretion  of  tnch  joatioea. 


etU  • 
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Bail.]       Thx  Gxtabdians  of  Ludlow  Union  v.  Guardians  of  the  Birminoham  Union.        |_Bail. 


inff  at  the  case.]  The  surveyor  ought  to  have 
followed  the  order;  the  words  " provided  always " 
in  the  section  must  mean  "  Be  it  enacted."  There 
is  a  continued  course  of  procedure,  and  there 
ought  to  be  a  limit  of  time.  Why  is  the  land- 
owner to  give  the  surveyor  three  months*  notice 
if  time  is  no  object.  [Blackburn,  J. — It  is  ob- 
yiously  for  the  purpose  of  the  surveyor  consulting 
with  the  parishioners.]  If  the  Act  said  the  vestry 
were  to  aetermine  if  the  road  was  of  sufGcient 
utility  for  them  to  accept  it,  that  would  be  a  condi- 
tion precedent  to  the  dedication  bv  the  landowner, 
bat  tnat  is  not  so.    They  referred  to 

Beg.  V.  Duhinfield,  4  B.  &  S.  167 ;  32  L.  J.  320,  M.  C. 

Blackburn,  J. — In  this  case  we  have  to  deter- 
mine a  point  turning  on  the  construction  of  the 
statute,  and  I  have  come  to  the  conclusion  the  rule 
should  be  discharged.    Before  the  passing  of  the 
b  &  6  Will  4,  c.  50,  any  road  could  be  dedicated 
to  the  public,  and  might  be  made  a  highway,  and 
the  Act  was  passed  to  govern  and  regulate  the 
management  of  highways.    The  Act  is  general, 
and  it  enacts  that  no  road  or  occupation  way  made, 
or  hereafter  to  be  made,  by  and  at  the  expense  of 
any  individual  or  private  person,  body  politic  or 
corporate,  nor  any  road  already  set  out,  or  here- 
after to  be  set  out,  as  a  private  driftway  or  horse- 
path,  in  any  award  of  commissioners  under  an 
Inclosure  Act,  shall  be  deemed  or  taken  to  be  a 
highway  which  the  inhabitants  of  any  parish  shall 
be  oompellable  or  liable  to  repair,  unless  the  person, 
body  politic  or  corporate,  proposing  to  dedicate 
such  highway  to  the  use  of  the  public,  shall  give  three 
calendar  months'  previous  notice  in  writing  to  the 
surveyor  of  the  parish  of  his  intention  to  dedicate 
such  highway  to  the  use  of  the  public,  describing 
its  situation  and  extent.    He  is  to  give    three 
months'  notice  to  the  surveyor,  but  there  is  no 
provision  that  the  surveyor  is  to  make  the  notice 
public ;  a  simple  notice  is  to  be  criven  to  the  sur- 
Teyor,  and  no  ratepayer  would  be  aware  of  it.  The 
section  then  goes  on,  "  and  shall  make  the  same  in 
a  sabstantial  manner,  and  of  the  width  required  by 
this  Act,  and  to  the  satisfaction  of  the  surveyor, 
and  of  any  two  justices  of  the  peace  of  the  division 
in  which  such  highway  is  situate,  in  petty  sessions 
assembled,  who  are  hereby  required,  on  receiving 
notice  from  such  person,  to  view  the  same,  and  to 
certify  that  such  highway  has  been  made  in  a 
snbetantial  manner.       Then  arises  the  question 
which  in  Beg.   v.   Dukinjield   (4  B.  &    S.    158; 
32   L.   J.   230,  M.   G.)   I   said  was  in  no  wise 
clear,   but  that  the  Act  was  so  curiously   and 
awkwardly  worded  that  I  had  considerable  diffi- 
culty in  saying  what  the  right  construction  was. 
Unless  the  surveyor  calls  a  meeting  the  ratepayers 
bare  no  opportunity  of  opposing  the  dedication  of 
the  road,  and  I  qmte  agree  witn  Mr.  Field^s  con- 
stmction  that  the  surveyor  ought  to  convene  a 
meeting  in  reasonable  time.    In  point  of  fact  he 
did  obnvene  a  meeting ;  but  through  some  mistake 
it  was  invalid,    and    treated   as  a    nullity.     It 
was  argued  that  the  surveyor  was  bound  to  call  a 
meeting,  and  if  he  does  not,  it  must  be  taken  the 
imlepayers  do  not  object,  and  the  landowner  may 
CKpect  the  parish  to  take  the  road.    That  construc- 
tkm  would  be  very  hard  on  the  ratepayers,  and 
why  the  neglect  of  the  surveyor  to  give  notice  to 
the  parishioners  should  be  an  acceptance  by  the 
parish  is  not  dear,  and  I  am  not  inclined  to  say 
(he  fiulnre  of  the  surveyor  to  give  the  parish  , 


notice  is  equivalent  to  a  consent.  At  the  first 
meeting  it  was  decided  that  the  road  should  not 
be  accepted,  and  it  is  said  the  second  meeting  was 
held  too  late.  I  think  the  justices  were  quite 
right,  and  the  rule*must  be  discharged. 

Archibald,  J. — I  have  had  considerable  doubt 
in  thin  matter.  The  most  plausible  view  on  behalf 
of  the  applicants  for  a  mandamus  is  that  this  is  a 
provision  of  the  old  general  law,  and  if  the  enact- 
ment had  commenced :  "  Whereas  parishes  are 
liable  to  repair  all  highways,"  then  I  should  under- 
stand the  provision  to  be  that  they  could  in  future 
relieve  themselves.  The  earlier  pan  of  the  section 
provides  that  the  person  proposing  to  dedicate 
the  road  to  the  public  shall  give  three  calendar 
months'  notice  of  his  intention.  Then  reading  the 
statute  in  that  way,  this  is  an  intention  of  a  notice 
to  dedicate.  But  then  there  must  be  a  meeting 
of  the  vestry,  and  in  the  event  of  their  thinking  the 
road  of  not  sufficient  public  utility  the  matter  is 
to  be  decided  by  the  justices.  I  really  think 
instead  of  this  being  a  proviso  it  is  an  enactment, 
else  it  would  fix  the  parish  with  liability. 

Rule  discharged. 
Attorney  for  applicant,  H,  L.  Penibertont 
Attorney  for  respondent,  0.  E.  Eyre. 


Tuesday,  Nov.  24, 1874. 

The  Guarduns  op  Ludlow  Union  v.  Guardians 
OF  THE  Birmingham  Union. 

Mandamus — Costs — No  cause  shown. 
Where  a  writ  of  mandamus  is  opposed,  the  court 
will  in  all  cases  grant  costs  against  the  party  so 
opposing  it,  even  where  the  opposition  be  with' 
drawn  before  the  tims  for  the  arguinent  of  the 
rule  arrives. 
Semble,    per  Blackburn,  J. —  Where  no  cause  is 

shown  a  different  rule  may  be  adopted. 
Dugdale  showed  cause  accainst  a  rule  calling  on  the 
guardians  of  the  Birmingham  Union  to  pay  the 
costs  of  a  writ  of  mandamus  and  the  costs  conse- 
quent thereon.  This  was  a  mandamus  directed  to 
the  justices  of  Warwickshire  to  enter  continuances 
and  hear  the  appeal.  Notice  was  served  on  the 
guardians  by  the  parties  interested,  who  gave 
notice  on  the  19th  May  last,  that  they  would  appear 
and  oppose  the  motion.  On  the  9th  June,  after  the 
applicants  had  been  put  to  considerable  expense, 
the  guardians  gave  notice  they  would  not  oppose 
the  application,  and  the  rule  was  made  absolute 
on  that  day.  In  B.  v.  Justices  of  Lancashire 
(5  D.  &  L.  436),  Wightman,.  J.,  in  discussing 
an  application  for  the  costs  of  a  writ  of  man- 
damus  to  court  of  quarter  sessions,  a  case  on 
all  fours  with  the  present,  says,  "In  support 
of  the  application  for  the  costs,  the  general 
rule  that  the  costs  of  writs  of  mandam^^s,  the 
issusing  of  which  is  opposed,  are  given  to  the 
successful  party,  was  relied  upon,  while  on  the 
other  side  it  was  contended  that  as  a  general  rule 
costs  were  not  given  where  the  proceedings  were 
rendered  necessary  bv  some  mistake  of  the  court 
itself,  and  that  though  there  were  cases  in  which 
the  costs  of  writs  of  mandamus  to  correct  erro- 
neous decisions  of  inferior  courts,  had  been  given 
to  the  parties  applying  for  them,  those  were  cases 
in  which  the  objections  unsuccessfully  taken  in  the 
courts  below,  were  so  obviouslf  untenable  and 
frivolous   that   they   ought   not   to   ha^^  V)ft&\v 
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Keo.  v.  Joseph  Etjdoe. 


[G.  Gas.  & 


taken,  and  the  parties  might  be  considered  as 
wilfully  misleading  the  court.  Such  a  general 
role  would  not  be  applicable  to  the  case  of 
a  party  who  having  succeeded  in  the  court 
below  upon  an  erroneous  judgment,  offers  no 
resistance  to  the  correction  of  the  error,  and 
is  no  party  to  the  proceedings  in  this  court 
by  showing  cause  against  the  issuing  of  the  man' 
damus."  The  guardians  of  the  Birmingluun  Union 
withdrew  their  opposition,  and  as  the  costs  are 
within  the  discretion  of  the  court,  in  such  a  case 
the  court  will  not  grant  them :  (B,  v.  8t  Saviour's 
So'uthwark,  7  Ad.  &  E.  950.)  [Blackbubn,  J. — Gan 
YOU  show  me  a  single  instance  in  which  the  costs 
have  not  been  granted.]  If  the  judgment  of  Wight- 
man,  J.,  had  been  dissented  from  there  would  be 
some  reported  case,  but  I  can  find  none. 

B/u88eU  Oriffitht. — The  rule  to  show  cause  was 
served  on  the  19th  May,  and  it  was  not  until  the 
19th  June  that  they  retracted  the  notice.  The  rule 
acted  upon  bv  the  court  under  1  Will.  4,  o.  21, 
B.  6,  is  tnat  when  an  application  for  a  ma/ndamtu 
is  made  and  opposed  tne  unsuccessful  party  pays 
costs,  except  under  very  peculiar  circumstances. 
B.  V.  Justices  of  Swrey  (U  Q.B.  684).  I  can't 
find  any  case  in  the  books  where  the  application  is 
not  opposed  either  for  or  against. 

BlaCkbubi7,J. — I  think,  as  the  guardians  opposed 
and  disputed  the  writ,  there  should  be  a  rule 
absolute,  but  at  the  same  time  I  am  desirous  to 
make  it  understood,  where  no  cause  is  shown  we 
might  decide,  differently,  and  then  we  shall  pro- 
bably let  the  argument  be  heard  before  the  full 
court. 

Abchibald,  J. — I  am  of  the  same  opinion. 

Bvle  absolute. 

Attorneys  for  applicant,  Hayes  and  Co. 


CTLOWV  CASES  BESEBVSD. 

Reported  by  Johv  Thokpbov,  Eeq.,  Banri8ter'«t-Law. 


Saturday,  Nov.  14,  1874. 

(Before  Kellt,  G.B.,  Lush,  Brett,  and  Quain,  JJ., 

and  Pollock,  B.) 

Beg.  17.  Joseph  Budge. 

Indiistmeni — Larceny  and  embezzlement  by  Part- 
ners'  Ad  (30  ^  31  Vict.  c.  116)— 24  ^  26  Vict.  c. 
96,  s.  22. 

Upon  an  indictment  under  30  ^  31  Vict.  c.  116, 
against  a  partner  or  a  joint  beneficial  owner  for 
stealing,  charging  the  prisoner  with  being  a  part- 
ner  in  (me  set  of  counts,  and  in  another  with 
being  a  beneficial  owner  of  the  property  stolen : 

Held,  that  if  upon  the  evidence  it  turned  out  that 
lie  was  guilty  of  embezzlement  and  not  of  larceny, 
he  might,  upon  a  proper  direction  to  the  jury,  oe 
found  guilty  of  embezzlement  upon  Hie  indictment, 
bv  virtue  of  sect.  72  of  24  ^  25  Vict.  c.  96.  So 
also,  if  the  charge  in  the  indictment  had  been  one 
of  embezzlement  and  not  larceny,  he  could  have 
been  found  guilty  of  larceny  if  the  evidence  war* 
ranted  it. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Becorder  of  Manchester. 

At  a  quarter  sessions  held  for  the  city  of  Man- 
chester, on  the  28th  Aug.  1874,  Joseph  Budge  was 
tried  before  me  upon  the  following  indictment : 

City  of  Manchester  in  the  county  of  Lancaster, 
to  wit. — The  jurors  for  our  lady  the  Queen,  upon 
their  oath  present,  that  Joseph  Budge,  on  Uie  24th 


Oct.  1871,  being  then  a  member  of  a  oerUin  eo- 
partnership,  to  wit,  a  copartnership  between  ooe 
Kichard  I^icester  and  others  and  him  the  itid 
Joseph  Budge,  did  then  and  whilst  he  was  such 
member  of  such  copartnership,  and  within  the 
space  of  six  months  from  the  nrst  to  the  last  of 
the  acts  of  stealing  charged  in  this  indictment, 
11.  lOs.  of  the  property  of  the  said  oopartnershipb 
to  wit,  of  the  saia  Bichard  Leioeeter  and  othen, 
and  him  the  said  Joseph  Budge,  then  and  then 
being  found,  feloniously  did  steal,  take,  and  any 
away,  against  the  form,  &o. 

Second  count. — ^That  the  said  Joeepli  Bodge 
afterwards,  to  wit,  on  the  26th  Jan.  1872,  banc 
then  a  member  of  the  said  copartnership,  tna 
within  the  space  of  six  months  from  the  mvt  to 
the  last  of  the  acts  of  stealing  chai^ged  in  tlus 
indictment,  IL  156.  of  and  belonging  to  the  md 
copartnership,  then  and  there  being  foond,  felo- 
niously did  steal,  take,  and  carry  away,  against 
the  form,  &c. 

Third  count. — That  the  said  Joseph  Bndge  after- 
wards, to  wit,  on  the  11th  April,  in  the  year  lait 
aforesaid,  being  then  a  member  of  the  said  oopsrt- 
nership,  to  ?nt,  on  the  day  and  year  last  aforessid, 
and  within  the  said  space  of  six  montha  from  the 
first  to  the  last  of  the  acts  of  stealing  charged  in 
this  indictment,  1{.  15«.  of  and  belonging  to  tho 
said  copartnership  then  and  there  being  foond, 
feloniously  did  steal,  take,  and  carry  away,  agaiut 
the  form,  &c. 

Fourth  count. — ^That  the  said  Joseph  Bodge,  on 
the  day  and  year  first  aforesaid,  then  otiog, 
together  with  the  said  Bichard  Leicester  and 
others,  a  beneficial  owner  of  certain  moneys  of  sod 
belonging  to  them  the  said  Bichard  Leiceeter  ind 
others,  and  the  said  Joseph  Budge,  did  then,  ind 
within  the  space  of  six  months  mm  the  first  to 
the  last  acts  of  stealing  charged  in  this  indictmoit, 
and  whilst  he  was  one  of  such  beneficial  ownen, 
certain  other  money,  to  wit,  IL  IO0.,  the  property 
of  them  the  said  beneficial  owners,  then  and  there 
feloniously  did  steal,  take,  and  carry  away,  agaiiut 
the  form,  &c. 

Fiflh  count.— That  the  said  Joseph  Badge  after- 
wards, to  wit,  on  the  26th  Jan.  1872,  being  a  bene- 
ficial owner,  afterwards  and  whilst  he  was  soch 
beneficial  owner  as  last  aforesaid,  on  the  26th  Jan. 
in  the  year  last  aforesaid,  and  within  the  said  space 
of  six  months  from  the  first  to  the  last  of  the  acti 
of  stealing  charged  in  this  indictment,  11. 15e.  of 
and  bclonginfi^  to  the  said  beneficial  owners  then 
and  there  bemg  found,  feloniously  did  steal,  take, 
and  carry  away,  against  the  form,  Aa, 

Sixth  count. — That  the  said  JosephVBndge  alto*- 
wards,  to  wit,  on  the  11th  April  in  the  year  last 
aforesaid,  being  a  beneficial  owner  as  aforesaid. 
and  whilst  he  was  such  beneficial  owner  as  afbre- 
Sfud,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
within  the  said  space  of  six  months  from  the  fint 
to  the  last  of  the  acts  of  stealing  charged  in  thii 
indictment,  11.  lbs.  of  and  belonging  to  the  said 
beneficial  owners  then  and  there  being  found,  Mo* 
niously  did  steal,  take,  and  carry  away,  agaiaet 
the  form,  &c. 

It  was  proved  at  the  trial  that  the  prisoner  wn 
the  Central  Secretary  to  the  Flint  Guss  Makar^ 
Society  of  Great  Britain  and  Lneland,  in  whkk 
Bichard  Leicester  and  others  were  partners  wilk 
him.  The  society  was  instituted  for  the  porpo** 
of  assisting  its  members  in  sickness,  Ac 
The  prisoner  was  paid  an  annual  sakuy  of  90^ 
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«8  central  secretary,  and  certain  sums  of  money  were 
transmitted  to  him  on  account  of  the  society  by 
each  of  the  district  secretaries.  It  was  his  duty  to 
act  in  accordance  with  the  rales  of  the  society,  of 
which  the  following  refer  to  its  duties  . 

Election  and  Duties  of  Offi>cert. 

That  there  shall  be  a  central  secretary  elected  annually 
fay  a  majority  of  the  Totes  of  the  trade,  who  eball  be 
eugible  for  re-election,  and  who  shall  have  the  power  to 
nomiDate  a  central  committee  (open  to  the  objection  of 
the^  trade),  in  whose  hands  the  exeontiye  power  of  the 
society  shall  be  vested  from  year  to  year,  subject  to  snch 
reffnlations  as  shall  be  hereafter  mentioned. 

That  the  voting  for  the  office  of  central  secretary,  tms- 
teas,  and  the  dis^ot  where  oar  fanda  are  to  be  invested, 
ahall  be  decided  by  individual  votinff. 

The  central  secretaiy  shall  snppTy  district  secretaries 
with  printed  forms  for  returns  of  all  members  who  were 
in  arrears  on  last  quarter  night ;  also,  a  summary  account 
of  inoome  and  expenditure. 

The  central  secretuy  shall  publish  a  report  of  the 
inoome  and  expenditure  of  the  societv  every  quarter,  with 
a  list  of  the  members  in  arrears,  also,  the  names  of  all 
expelled. 

Me  shall  also  keep  a  list  of  the  unemployed  with  refe- 
renoee  to  the  situations  they  are  capable  of  filling,  and 
when  applied  to  for  a  man,  he  shall  send  the  man  who  has 
been  longest  on  the  list,  if  he  is  capable  of  filling  the 
ntoation  he  is  required  for. 

The  central  secretary,  neglecting  to  publish  the  quar* 
terly  report  within  one  month  after  reoeiving  the  last  of 
tho  dismct  schedules,  shUl  be  fined  2s.  6d,  for  each  week 
it  ia  dekijed. 

The  central  seoretary*s  salary  shall  be  301.  per  annum. 
Banking  of  surplus  Funds. 

That  the  surplus  money  of  each  district  be  deposited  in 
the  bank  in  the  name  of  three  trustees,  chosen  at  the 
first  quarterly  meeting  of  the  district ;  the  bank  book  to 
ba  produced  at  each  meeting  of  the  district,  and  at  the 
general  conference  of  the  society. 

The  prisoner  made  ont  bis  accounts  and  circu- 
lated them  as  usual  in  the  month  of  February  last. 
There  appeared  in  that  account  items  entered  as 
paid  by  him  to  printers  for  work  done  on  account 
of  the  society,  exceeding  the  sums  actually  paid 
for  such  work  by  the  several  sums  which  the  pri- 
soner was  charged  with  stealing  in  the  indictment. 

In  May  last  a  committee  of  the  society  was  sum- 
moned by  the  prisoner,  and  subsequently  .  o  that 
scrutineers  were  appointed  to  examine  the  pri- 
soner's accounts.  They  met  in  July.  At  their 
me.  ting  the  prisoner  produced  three  printers'  bills 
for  printing,  purportmg  to  be  receipted,  n  <  rder 
to  aischar  e  himself  from  t  >e  amour  s  falsely 
alleffed  in  his  accouT'ts  to  have  been  paid  by  him 
to  toe  printers.  These  bills  and  the  signatures  to 
the  receipts  were  fictitious,  not  having  been  made 
ont  or  signed  by  the  printers,  or  any  one  on  the  r 
behalf.  The  prisoner  took  credit  for,  and  was 
allowed  in  accou  t  by  the  scrutineers,  the  sums 
for  which  he  produced  the  fictitious  receipts. 

At  a  subsequent  investigation  of  the  prisoner's 
acoonnts  these  facts  were  discovered,  and  the  pri- 
soner appeared  to  be  a  defaulter  to  the  society  to 
the  extent  of  several  hundred  •  ounds. 

The  jury  found  the  prisoner  guilty,  but  having 
some  doubt  whether  he  could  be  found  guilty  on 
the  evidence  produ  ed,  I  reserved  this  case  for  the 
consideration  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved.  Judgment  was  respited, 
and  the  prisoner  bailed. 

If  here  was  evidence  upon  which  the  jury  could 
find  the  prisoner  guilty,  tne  conviction  is  to  st  '.nd, 
if  not,  it  is  to  be  quashed. 

(Signed)  Henby  W.  West, 

Kecorder  of  the  said  City  of  Manchester: 

Woodturdt  for   the   prisoner. — The   conviction 

Hag.  Cab.— Vol.  IX. 


cannot  be  sustained.  The  first  three  counts 
are  framed  on  the  30  &  31  Vict.  c.  116,  s.  1, 
which  enacts  that,  '  If  any  person,  being  a  mem- 
ber of  any  copartnership,  or  being  one  of  two  or 
more  beneficial  owners  of  any  money,  goods  or 
effects,  bills,  notes,  securities,  or  other  property, 
shall  steal  or  embezzle  any  such  money,  goods  or 
effects,  bills,  notes,  securities,  or  other  property  of 
or  belonging  to  any  such  copartnership,  or  to  such 
joint  beneficial  owners,  every  such  person  shall  be 
liable  to  be  dealt  with,  tried,  convicted,  and 
punished  for  the  same  as  if  such  person  had  not 
oeen  or  was  not  a  member  of  such  copartnersip,  or 
one  of  such  beneficial  owners."  There  was  no 
ofience  of  larceny  in  this  case.  The  prisoner  .vas 
a  member,  and  also  the  central  secretary  of  the 
society.  In  his  capacity  of  central  secretary  it  was 
his  duty  to  receive  moneys  from  district  secre- 
taries, to  use  them  for  the  purposes  of  the  society, 
and  deposit  the  surplus  money  in  the  bank  in 
the  name  of  the  trustees.  He  received  the  moneys 
as  the  servant  of  the  society,  and  not  in  his  capacity 
of  a  member ;  and  being  a  defaulter,  his  offence  is 
not  that  of  larceny.  If  any  offence  was  committed, 
it  was  that  of  embezzlement,  and  he  could  not 
have  been  found  guilty  of  embezzlement  upon  this 
indictment  for  larceny,  for  he  is  charged  in  the 
one  set  of  counts  as  a  member  of  a  copartnership, 
and  in  the  other  as  a  beneficial  owner  with 
Leicester  and  others.  [Brett,  J. — If  this  was  a 
stealing,  your  point  is  gone,  for  the  statute  says, 
"  He  shall  be  liable  to  be  dealt  with,  tried,  con- 
victed, and  punished,  as  if  he  had  not  been  or  was 
not  a  member  of  such  copartnership  or  one  of  such 
beneficial  owners."  Was  not  the  money  sent  to 
him  by  the  district  secretaries  money  belonging  to 
the  society  P]  The  case  does  not  say  that  any  of 
the  sums  charged  in  the  indictment  were  trans- 
mitted by  anyone  belonging  to  the  society.  And 
the  24  &  25  Vict.  c.  96,  s.  72,  which  provides  in  the 
latter  part  of  it,  that  if  upon  the  trial  of  any  per- 
son indicted  for  larceny  it  shall  be  proved  that  he 
took  the  property  in  question  in  any  such  manner 
as  to  amount  in  law  to  embezzlement,  &c.,  he  shall 
not  by  reason  thereof  be  entitled  to  bo  acquitted, 
but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  such  person  is  not  guilty  of  larceny 
but  is  guilty  of  embezzlement.  Here  the  jury  have 
not  found  the  prisoner  guilty  of  embezzlement ;  if 
they  had,  it  would  have  been  a  different  question. 
Further,  the  property  should  have  been  laid  as  the 
property  of  the  trustees,  if  it  was  a  stealing  from 
the  society : 

Reg.  V.  Marks,  10  Cox  Crim.  Cas.  867. 

Ambrose,  Q.C.  {Smyley  with  him),  for  the  prose- 
cution, were  not  called  upon  to  argue. 

Kelly,  C.B. — This  case  is  not  altogether  free 
from  diffcultv,  as  the  case  is  somewhat  loosely 
stated.  But  looking  at  the  terms  in  which  the 
question  is  submitted  to  us,  viz. :  "  If  there  was 
evidence  on  which  the  jury  could  find  the  prisoner 
guilty,  the  conviction  is  to  stand ;  if  not,  it  is  to 
be  quashed,"  I  think  we  may  read  it,  "  Guilty 
either  of  embezzlement  or  leuxseny."  Now  the 
facts  that  raise  the  question  are,  that  certain 
moneys  belonging  to  this  copartnership  or  society 
were  transmitted  by  the  district  secretaries  to  the 
prisoner  on  account  of  the  society.  It  follows, 
therefore,  that  the  money  which  so  came  into  the 
prisoner's  possession  was  monev  belon^ng  to  the 
society.  Then  the  prisoner  made  out  his  accounts 
and  entered  therein  sums  as  paid  to  ^rvsitAx^^  «v- 
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ceeding  tbe  sums  actually  paid  by  the  neveral 
sums  charged  in  the  indictment ;  and  when  called 
upon  to  verify  his  accounts,  the  prisoner  produced 
fabricated  receipts  for  the  sums  so  allegea  to  have 
been  paid  by  him.  If  the  case  had  stopped  there, 
it  might  have  been  said  that  the  time  had  not 
arrived  for  accounting  for  the  whole  of  the  money 
in  his  hands  and  paying  over  the  same  to  the 
society,  and  that  the  aifference  had  been  applied 
by  the  prisoner  to  the  use  of  the  society.  But  the 
concluding  paragraph  of  the  case  states  that  at  a 
subsequent  mvcstigation  of  the  prisoners  accounts, 
these  facts  were  discovered,  ana  the  prisoner  ap- 
peared  to  be  a  defaulter  to  the  society  to  the  extent 
of  several  hundred  pounds.  This  can  only  mean  that 
the  time  had  arrived  when  the  moneys  received  by 
the  prisoner  should  have  been  accoun  ted  for,and  that 
the  prisoner  had  failed  to  account  for  them.  The 
result  is,  that  the  prisoner  had  received  moneys 
belonging  to  the  society  which  he  did  not  account 
for,  and  had  given  false  receipts  in  respect  of  them, 
and  it  is  equivalent  to  an  allegation  that  he  had 
embezzled  or  stolen  those  moneys.  I  think,  there- 
fore, that  the  learned  judge  was  right  in  directing 
the  jury  that  if  they  were  satisfied  that  the  pri- 
soner was  gnilty  of  one  or  the  other  of  those 
offences,  to  convict,  as  we  must  take  it  that  what 
is  reserved  for  our  opinion  is,  whether  the  prisoner 
was  guilty  upon  the  evidence  of  any  offence  on 
which  the  conviction  upon  this  indictment  could 
be  sustained. 

Lush,  J. — I  am  of  the  same  opinion.  The  in- 
dictment charges  that  the  prisoner,  being  a  member 
of  a  copartnership,  feloniously  stole  moneys  be- 
longing to  the  copartnership.  The  question  re- 
served is,  whether  there  was  any  evidence  to 
justify  a  conviction  upon  that  charge.  Now  the 
evidence  showed  that  the  prisoner  had  fraudulently 
appropriated  to  his  own  purposes  money  belong- 
ing to  the  society.  If  we  are  to  take  it 
that  the  money  so  appropriated  came  to  him 
from  district  secrearies,  he  would  be  gnilty 
either  of  larceny  or  embezzlement.  The  statute 
says,  that  if  a  member  of  any  copartnership,  or  one 
of  two  or  more  beneficial  owners,  shall  steal  or  em- 
bezzle any  property  belonging  to  such  copartner- 
ship or  to  such  joint  beneficial  owners,  he  shall  be 
liable  to  be  tried  and  dealt  with  as  if  he  had  not 
been  such  copartner  or  .beneficial  owner.  Putting, 
therefore,  the  membership  aside,  it  is  clear  that 
the  prisoner  was  guilty  eitner  of  larceny  or  embez- 
zlement, it  is  immaterial  which,  upon  sect.  72  of 
24  &  25  Vict.  0.  76.  We  must  assume  that  the 
learned  recorder  gave  a  proper  direction  to  the 
jury  upon  this,  and  that  tney  found  the  prisoner 
guUty  of  the  offence  of  which  there  was  evidence. 

Brett,  J. — I  am  of  the  same  opinion.  The 
question  reserved  for  the  court,  as  we  must  take 
it,  is,  was  there  evidence  upon  which  the  prisoner 
could  be  found  guilty  upon  this  indictment  on  a 
proper  direction  to  the  jury  P  The  only  point  is, 
whether  he  was  gnilty  of  stealing  or  embezzlement, 
and  if,  upon  the  evidence,  of  embezzlement  only, 
could  he  be  found  guilty  upon  this  indictment  P 
The  indictment  is  fhimed  upon  the  30  &  31  Vict.  o. 
116 ;  but  if  it  had  been  an  ordinary  indictment  for 
larceny,  there  is  no  doubt  that  the  prisoner  could 
have  been  found  guilty  of  embezzlement  upon  it : 
(24  &  25  Vict.  c.  96,  b.  72.)  This  indictment 
charges  the  prisoner  with  larceny ;  and,  if  so,  the 
24  &  25  Vict.  c.  96,  s.  22,  in  terms  applies  to  it,  and 
there  is  no  reason  why  we  should  not  so  apply  it 


There  was  ample  evidence  that  the  pri  aoner 
guilty  of  embezzlement. 

QuAiN,  J. — I  am  of  the  same  opinion.  By  tiie 
30  &  31  Vict.  c.  116,  we  may  look  at  the  caae  as  if 
the  prisoner  had  never  been  a  member  of  the 
copartnership ;  and  then,  if  so,  by  24  A  25  YicL 
c.  96,  s.  72,  a  conviction  on  the  indictment  apoD  a 
proper  direction  to  the  jury  may  be  aastained,  if 
the  prisoner  was  guilty  either  of  larceny  or  em- 
bezzlement. There  was  ample  evidence  thai  he 
was  guilty  of  embezzlement. 

Pollock,  B. — I  am  of  the  same  opinion. 

Convictum  afirmed. 

Attorneys  for  the  prosecution,  Wheeler  and 
CobbetL 

Attorneys  for  the  defence,  Hampton  and 
Walmsley. 


B«port«d  by  X.  W.  M'Kbllab,  Esq.,  Biwrii*er«t-I«v. 


May  9  and  Nov.  30. 

BRROR  FROM  THE  QUSSN*8  BIKCR. 

Bbo  V.  Grbbn. 

Churchwardens — Election  by  pariehianert — Sepa^ 
rcUe  townships — Division  of  parish — 10  VieL  ciiL 

By  a  nrivate  Act  of  Parliament,  obtained  in  1847 
at  the  instance  of  the  patrons  of  the  nsctory,  a 
parish,  consisting  of  fowr  townships^  one  ofyamick 
was  called  by  Uie  name  of  the  whoU  pansk,  was 
dividedinto  three  separate  and  distineipariehee  ami 
rectories ;  and  it  was  provided  ihat  **  two  fiJt  amd 
proper  persons  shall  be  chosen  chwrekwardensfor 
each  such  parish,  when  such  divieion  shall  ham 
taken  place,  at  the  same  time  and  in  the  earns 
manner  as  churchwardens  art  now  choeen  and 
appointed  for  the  said"  name  of  the  original 
jHirish,  **tf*e  rector  of  each  of  the  eaid  ntw 
rectories  exercising  the  same  rights  and  powers 
in  the  appointment  of  such  churchwardens,  or 
one  of  them,  as  the  rector  of  the  said  redory  of" 
the  original  parish  *'  now  ejoereises."  It  wasMSO 
provided  that  **  the  present  churchwcurdens  of^ 
the  name  of  the  original  parish  **  shall  coa- 
tinue  in  omce,  and  perform  all  the  neeeseary 
acts  and  duties,  as  churchtoardens,  relating  to 
tlie  three  separate  and  distinct  parisikm  and 
churches  as  (foresaid,  after  such  divieion  shall 
have  taJcen  ^ect,  until  0ie  neaU  ueual  period  rf 
appointing  churchwardens.** 

Before  this  Act,  one  of  the  townships  of  the  parish, 
of  a  different  name  from  thai  of  the  onginalpariA, 
%ohich  was  by  this  Act  formed  into  a  eeparets 
parish,  had  its  separate  chapel  and  graveyard,  t« 
which  the  usual  services  were  performed  by  a 
curcUe  appointed  by  the  rector,  and  its  omm  vitry 
and  two  separate  churchufordiens,  who  6y  custom 
were  both  chosen  by  the  inhahitafUs  without  inter' 
ference  by  the  rector.  The  churehwardene  of  the 
rest  of  the  parish  were  chosen  and  appointed  eis 
at  common  law. 

Held,  by  the  majority  of  the  Exchequer  Chamber, 
{reversing  thedecision  ofthe^nqjoritu  of  the  Qnsens 
Ben(^),that  the  Act  of  Parliament  did  not  deprise 
the  inhabitants  of  this  township  of  the  jprMege 
in  their  possession  to  chose  both  ehurmwordees 
for  the  parish  into  which  the  towndb^  wes 
formed. 

This  was  an  appeal  from  •  jndgmant  of  At 
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majority  of  the  Qaeen's  Bench  in  favour  of  the 
defendant,  upon  return  to  a  mandamus  stated  in 
a  special  case.  The  writ  commanded  the  defen- 
dant, the  rector  of  the  parish  of  March,  in  the 
ooonty  of  Cambridge,  to  convene  a  meeting  in 
Testiy  of  the  inhabitants,  ratepayers,  of  the  said 
rectory  and  parish,  for  the  purpose  of  electing 
two  fit  and  proper  persons  to  be  churchwardens 
for  the  said  rectory  and  parish. 

The  case  was  argued  in  the  court  below  on 
the  12th  Nov.  1873,  and  judgment  was  given 
on  the  16th  Feb.  1874 ;  the  majority  of  the  court 
in  fiftvour  of  the  defendant  consisted  of  Black- 
bam  and  Archibald,  JJ.,  from  whose  opinion 
Quain,  J.  dissented. 

The  special  case  and  the  judgments  of  the  Court 
of  Qaeen's  Bench  are  fully  reported  30  L.  T.  Bep. 
N.  S.  255 ;  ante,  vol.  viii.,  p.  473. 

Btdwer,  Q.C.  (with  him  F.  M.  White)  now  argued 
for  the  appellant,  the  prosecutor. 

Prideaux,  Q.C.  (with  him  F,  Twner)  for  the  re- 
spondent, the  rector. 

Cur.  adv,  vulL 

Nov,  30. — Cleasbt,  B.,  delivered  the  judgment 
of  himself.  Pollock  and  Amplilett,  BB.— The 
parish  of  Doddington  consisted  of  four  townships. 
The  three  townships  or  hamlets  of  Doddington, 
Wimblington,  and  Benwick,  and  the  township  of 
March.  The  township  of  March  was  larger  in  area 
and  population  than  the  three  other  townships 
taken  together,  and  had  a  chapel  and  graveyard, 
with  a  spire  and  peal  of  bells,  in  which  all  the 
offices  of  the  church  were  performed.  It  had  its 
own  overseers,  made  its  own  poor  and  highway 
rates,  and  had  separate  churchwardens,  and  a 
church  rate  confined  to  March;  and  the  inhabi- 
tants held  their  own  vestries  in  which  the  inhabi- 
tants of  the  other  townships  did  not  interfere.  It 
appears  by  panupraph  18  of  the  case  that  March, 
which,  in  the  Act  of  Parliament  which  will  be 
presently  referred  to,  is  called  the  township 
ohapelry  or  hamlet  of  March,  was  sometimes 
called  the  parish  of  March  in  the  vestry  books 
and  other  similar  documents;  and  that  the  in- 
habitants are  called  parishioners  of  March,  and 
the  chapel  called  the  church  of  March.  The  parish 
church  was  in  the  township  of  Doddington,  and 
there  the  inhabitants  of  the  townships  of  Dodding- 
ton, Wimblington,  and  Beuwick  held  their  vestries 
and  made  their  several  rates,  and  churchwardens 
were  appointed  by  the  name  of  churchwardens  of 
the  parish  of  Doddington,  but  they  exercised  no 
fonctions  within  the  township  or  chapelry  of 
March.  In  the  chapelry  of  March  the  custom 
prevailed  that  the  inhabitants  should  elect  both 
churchwardens,  the  vicar  having  no  right  o 
appointment.  This  custom  was  questioned  in 
1782,  and  proved  the  subject  of  a  trial  at  the 
assizes  for  Cambridge  in  1782,  and  the  custom 
was  established  (see  paragraph  26).  It  is  worthy 
of  notice  (though  it  was  hardly  adverted  to  in  the 
argument  or  in  the  judgment  in  the  court  below) 
that  the  churchwardens  so  elected  acted  ex  officio 
as  overseers  of  the  poor  for  March.  The  mode  of 
electing  the  churchwardens  to  act  for  the  rest  of 
the  parish,  called,  as  has  been  already  mentioned, 
charchwardens  for  the  parish  of  Doddington,  was 
the  usual  one  in  the  aosence  of  any  custom,  viz., 
a  joint  appointment  if  there  was  no  difference,  and 
if  there  was  a  difference  then  the  rector  appointed 
one,  and  the  inhabitants  elected  the  other. 
Matters  being  io  this  condition,  a  private  Act  was 


obtained  in  1847,  at  the  instance  of  the  then 
patron  of  the  rectory  of  Doddington,  fur  dividing 
the  parish  or  rectory  into  three  separate  and  dis- 
tinct parishes  and  rectories;  and  by  this  Act, 
sect.  1,  it  was  enacted  that  the  township,  chapelry, 
or  hamlet  of  March  should  be  and  form  a  separate 
and  distinct  parish  and  rectoir  called  by  the  name 
of  the  parish  and  rectory  of  March.  The  question 
in  the  present  case  is  whether  this  Act  of  Parlia- 
ment does  away  with  the  customary  mode  of 
election  of  churchwardens  in  March,  and  substi- 
tutes the  mode  of  election  which  prevails  in  the 
absence  of  custom.  It  appears  to  me  that  it  does 
not.  In  the  first  place,  the  common  mode  of 
election  is  not  an  incident  to  a  parish  or  rectory 
so  as  to  make  the  formation  of  a  parish  or  rectory 
necessarily  to  carry  with  it  the  common  mode  of 
election.  The  customary  mode  of  election  is  as 
much  an  incident  to  a  parish  as  a  common  one, 
and  it  is  a  question  of  fact  whether  the  custom 
exists  so  as  to  be  incident  or  not.  The  learned 
counsel  contended,  though  without  placing  much 
reliance  upon  it,  that  the  formation  into  a  separate 
parish  or  rectory  ipso  facto,  carried  with  it  the  com- 
mon mode  of  election ;  but  that  seems  to  be  incor- 
rect :  it  would  do  so  if  there  was  no  customary 
mode  of  election  applicable  to  it,  but  that  is  the 
Question  we  have  to  consider,  and  the  answer 
aepends  upon  the  proper  construction  of  the  Act, 
how  by  the  first  section  the  old  limits  are  pre- 
served, and  the  township,  chapelry,  or  hamlet  of 
March  is  made  into  a  parish  and  rectory.  It  ap- 
pears to  me  that  if  there  were  nothing  else,  tne 
township,  chapelry,  or  hamlet  must  include  local 
customs  which  belong  to  them.  Those  customs 
were  annexed  to  the  land,  and  were  not  for  the 
interest  of  particular  persons,  but  for  the  persons 
as  inhabitants.  It  would  therefore  not  be  correct  to 
hold  that  that  which  may  be  properly  included  in 
the  chan^  is  taken  away  by  the  change  from  a 
chapelry  into  a  separate  parish.  Before  examining 
the  particular  words  of  the  Act  of  Parliament,  1 
will  only  observe  that  it  ought  to  require  very 
strong  and  clear  words  in  a  private  Act  of  Parlia- 
ment, obtained  at  the  instance  of  the  patron  of  the 
living,  to  take  away  the  right  of  the  inhabitants  of 
the  district,  established  adversely  to  the  rector  by 
the  judgment  of  a  court  of  law.  But  I  apprehend 
that  when  the  words  are  examined  it  will  appear 
that  they  were  used,  though  perhaps  with  some 
looseness  of  language,  to  retain  the  old  mode  of 
election  both  of  the  churchwardens  for  Dodding- 
ton and  of  the  churchwardens  of  March ;  and  that 
the  argument  opposed  to  this  view  has  for  its  only 
foundation  the  looseness  of  language  by  which  the 
churchwardens  for  the  parish  of  Doddington  (ex- 
clusive of  March)  had  been  called  churchwardens 
of  Doddington  without  any  qualification.  In  fact 
they  were  tlie  onlv  churchwardens  appointed  in  the 

Earish  church  of  f)oddington,and  unless  they  are  to 
ave  a  long  and  explanatory  name  would  naturally 
have  the  name  of  churchwardens  of  Doddington. 
The  section  to  be  considered  iH  the  5th,  and  the 
question  is  what  do  the  words  '*  in  the  same  man- 
ner as  the  churchwardens  for  the  parish  of  Dod- 
dington'* import.  It  appears  to  me  that  the 
words  **  in  the  same  manner"  maintain  the  existing 
mode  of  choice,  and  they  can't  do  so  unless  the 
words  "  parish  of  Doddington  "  signify  the  whole 
parish  of  Doddington.  The  legislation  has  refer- 
ence to  the  whole  parish,  and  the  words  which  pro- 
perly signify  the  whole  ^ariftVi<iw^\»\^\«k^^x^»^ 
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There  is  no  reason  d  priori  why  the  mode  of 
choice  prevailing  formerly  in  one  part  of  the  parish 
should  be  preferred  to  that  prevailing  in  another. 
But  this  reading  of  the  words  has  the  great  merit 
of  not  indirectly  and  by  construction  taking  away 
any  existing  right,  and  so  violating  a  rule  of  con- 
struction found  in  the  common  Uw  as  early  as 
Coke  upon  Littleton,  115a,  referred  to  by  my 
brother  Quain  in  his  judgment.  Indeed,  if  the 
words  were  clear,  enacting  in  general  terms  the 
common  mode  of  election  as  applicable  to  a 
number  of  subjects  collectively,  as  to  a  parish 
consisting  of  several  townships,  the  authori- 
ties are  very  strong  that  these  general  terms 
are  not  to  be  held  as  taking  away  a  particular  cus- 
tom existing  in  one  of  them.  The  distinction  is 
between  one  enactment,  introducing  an  entirely 
new  mode  of  election  which  would  abrogate  all 
the  old  ones,  and  an  enactment  introducing  in 
affirmative  words  the  common  law,  in  which  case 
particular  customs  would  remain  (see  Hargreave*s 
note,  153  to  Co.  Litt.  115a)  :  the  authorities  are 
numerous  and  are  there  referred  to.  But  it  is  un- 
necessarjr  to  pursue  this  view  in  the  present  case, 
because  it  appears  to  me  that  the  proper  meaning 
of  the  words  is  that  the  old  mode  of  choosing  is  to 
continue  in  the  whole  parish.  The  words  are  "  for 
the  parish  of  Doddington."  This,  taken  by  itself, 
means  the  whole  parish  of  Doddington,  and  not 
one  part  which  has  been  sometimes  called  the 
parish  of  Doddington,  though  there  may  be  cir- 
cumstances to  make  it  signify  the  part  which  has 
been  so  called.  And  the  reasons  which  make  me 
conclude  that  in  this  Act  of  Parliament  it  ought 
to  mean  the  whole  parish  of  Doddington,  are, 
first,  that  the  words  in  the  fifth  section  being  "the 
said  parish  of  Doddington,"  we  find  the  following 
recital  with  which  the  Act  begins  :  "  Whereas  the 
rectory  and  parish  of  Doddington,  otherwise  Dor- 
nington,  in  the  diocese  of  Ely,  in  the  county  of 
Cambridge,  comprises  the  whole  of  the  township 
of  Doddington,  otherwise  Dornington,  the  hamlet 
of  Benwick,  the  hamlet  of  Wimblington,  and  the 
township,  chapelry,  or  hamlet  of  March."  This 
properly,  if  not  conclusively,  interprets  the  same 
words  used  in  the  fifth  section.  Secondly,  the 
language  of  the  sixth  section  appears  to  me  con- 
clusive as  to  this.  The  second  portion  of  that 
section  continues  in  office  for  the  current  year  all 
the  old  churchwardens,  and  it  describes  them  all 
as  *'  churchwardens  for  the  parish  of  Doddington." 
Now  there  is  no  sounder  course  of  construction 
than  that  words  in  general  should  be  read  in  the 
same  sense  in  several  parts  of  an  Act  of  Parlia- 
ment, or  other  document,  unless  there  is  some- 
thing in  the  context  to  show  that  a  different 
meaning  should  be  given.  In  the  sixth  section 
the  words  must  be  used  as  signifying  the  whole 
parish,  and  its  several  parts,  unless  we  are  to  hold 
that  the  effect  of  that  section  was  ipso  facto  to  do 
away  with  the  churchwardens  of  March  for  the 
current  year — a  propK)sition  which  the  learned 
counsel  for  the  defendant  in  answer  to  one  of  my 
learned  brothers  hardly  ventured  to  contend  for. 
We  have,  therefore,  in  the  present  case,  in  favour 
of  the  construction  which  it  appears  to  me  should 
be  adopted,  the  language  of  the  recital  of  the  Act 
of  Parliament,  wliich  may  be  properly  used  as  an 
interpretation  clause,  and  the  language  of  the 
sixth  section,  which  in  relation  to  the  same  mat- 
ter, viz.,  the  churchwardens  of  March,  gives  a 
particular  meaning  to  the  words.    It  appears  to 


me  superfluous  to  strengthen  this  cx>ncIanon  by 
reference  to  sect.  22,  or  other  section  of  the  Act, 
as  I  should  wish  to  be  regarded  as  adopting  the 
reasons  given  by  my  brother  Quain  in  his  ]od^ 
ment  in  the  court  below.  I  will  only  add  that 
this  conclusion  is  strengthened  by  the  enstom  in  the 
chapelry  of  March  that  the  chorchwardens  chosen 
according  to  the  custom  are  ex  officio  the  overseers 
for  the  township.  The  above  reasons  appear  to 
me  to  outweigh  the  grounds  upon  which  the  oppo- 
site conclusion  is  founded,  it  is  true  that  the 
words  "  churchwardens  for  the  parish  of  Dodding- 
ton "  had  been  used  in  the  sense  of  chorch  wardens 
of  the  parish,  exclusive  of  March.  And  this 
no  doubt  lays  a  foundation  for  an  argument  that 
in  the  present  Act  it  should  be  so  read,  and  would 
be  sufficient  in  the  absence  of  reasons  to  the  con- 
trary. But  it  depends  upon  a  coincidence  fd 
language  in  the  Act  of  Parliament  with  language 
properly  applicable  to  one  thing,  and  whidi  hia 
m  a  manner,  which  can  be  accounted  for,  beeo 
applied  to  another.  This  is  not  in  mj  opinion 
sufficient  to  meet  the  weighty  reasons  against 
holding  such  language  to  deprive  the  inhabitants 
of  March  of  a  ri^nt  which  they  possessed.  Some- 
thinor  was  said  in  the  course  of  the  argument  of 
the  words  in  the  5th  section  "  choice  ana  appoint- 
ment," indicating  that  there  was  afterwards  to  be 
a  choice  and  appointment,  and  that  when  the 
inhabitants  chose  or  elected  there  wonld  be  no 
appointment  in  the  proper  sense  of  the  word, 
that  is,  no  appointment  of  one  charch warden 
by  the  rector,  ^but  this  language,  if  any  relianoe 
could  be  placed  upon  the  particular  woitLs,  wonld 
be  satisfied  by  a  choice  and  appointment  in  some 
of  the  parishes  where  the  rector  had  the  right  rf 
appointing  one,  and  a  choice  or  election  where 
there  was  a  choice  and  election  before.  Besides 
the  words  "  choice  and  appointment/*  indicating 
in  a  general  sense  the  act  by  which  the  office  ^ 
churchwardens  is  conferred,  it  would  be  most 
unreasonable,  it  appears  to  me,  to  make  them 
governing  words  in  the  construction  of  the  daose^ 
I  will  only  add  that  if  the  intention  was  as  con- 
tended for  by  the  rector,  it  would  have  been  dearly 
and  naturally  expressed  by  enacting  that  in  all 
the  three  new  parishes  the  same  mode  of  appoint- 
ing churchwardens  should  prevail,  viz.,  appoint- 
ment of  one  by  the  vicar  and  election  of  the  other 
by  the  inhabitants,  unless  they  concurred  in 
a  joint  appointment  But  such  an  enactment, 
affecting,  as  it  might,  the  existing  rights,  wonld 
hardly  have  been  allowed  in  a  private  Act  of 
Parliament,  and  therefore  the  present  fonn  should 
be  a  proper  one,  importing  no  change.  If  it  coold 
be  supposed  the  language  of  the  section  h«d  been 
used  to  give  or  to  take  away  the  rights  of  the 
parishioners  of  March,  an  unfavourable  impression 
would  have  arisen  in  relation  to  the  person  re- 
sponsible. But  I  do  not  make  any  insinuation  of 
that  sort.  I  think  that  the  language  was  used  in 
oi*der  to  preserve  the  rights  of  the  inhabitants 
of  the  whole  parish,  and  that  it  has  done  eo 
sufficiently. 

Bramwell,  B. — I  am  of  opinion  that  the  judg- 
ment should  be  reversed.  The  question  turns  od 
sect.  5.  In  construing  it,  it  must  be  borne  in 
mind  that  the  churchwardens  of  DoddingtoOf 
Benwick,  and  Wimblington,  were  called  "the 
churchwardens  lor  Doddington  "  (I  should  think 
more  properly  of  Doddington),  and  I  have  no 
doubt  that  by  that  name  they  could  sue  or  take  ft 
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pift.  Bat  "  oharchwardoDs  for  or  of  Doddington  " 
u  not  the  expression  in  the  statate.  The  statate 
Bays  that  in  fatore  chnrchwardens  shall  be  chosen 
for  each  such  parish  as  they  now  are  chosen  and 
Appointed  for  the  said  parish  of  Doddington,  the 
rector  of  each  of  the  new  rectories  exercising  the 
same  rights  and  powers  in  the  appointment  of 
snch  cdiorchwardens  as  the  rector  of  the  said 
rectory  of  Doddington  now  exercises.  They  are 
then  to  be  chosen  for  each  snch  parish  as  they 
now  are  for  the  said  parish  of  Doddington.  Now 
what  is  the  said  parish  of  Doddington  P  If  the 
preyioas  sections  are  examined  it  will  be  fonnd 
that  the  said  parish  of  Doddington  is  the  whole 
parish  consistmg  of  Doddington,  March,  Benwick, 
and  Wimblinjgton.  The  said  parish  then  means 
the  whole  of  the  parish;  the  non-insertion  o' 
"whole"  makes  no  difference,  and  the  whole 
means  all  the  partn.  The  chnrchwardens  then  of 
the  new  parishes  are  to  be  elected  "  as  the  chnrch- 
wardens for  the  whole  of  Doddington,  including 
(herein  Doddington,  March,  Benwick,  and  Wim- 
blingtou,  are  now  elected."  No  difficulty  arises 
in  reddendo  singula  singulis.  The  churchwardens 
finr  the  part  of  Doddington  are  "now  elected,*'  one 
by  the  rector,  one  by  the  parishioners.  So  they 
are  to  be  in  future.  So  tne  churchwardens  for 
Benwick  and  Wimblington,  who  are  the  same  as 
for  Doddinston,  are  now  elected  in  that  way.  So 
in  future.  The  churchwardens  for  March  are  now 
elected  bjr  the  parishioners.  So  in  future.  This 
oonstroction  is  confirmed  by  the  conclusion  of  the 
clause  which  supposes  that  there  are  different 
ways  of  electing  churchwardens  in  the  said  parish, 
and  the  rector  of  each  new  parish  will  exercise 
the  same  rights  and  powers  m  the  appointment 
of  churchwardens  as  the  rector  of  the  said  parish 
of  Doddington  exercised  in  it  before.  So  that  if 
he  exercised  none  before  in  March,  neither  will 
the  new  rector  now.  Hod  that  been  meant  which 
the  defendant  contends,  the  words  should  have 
been  "as  at  Common  Law,"  or  "one  by  the 
parishioners,  one  by  the  rector  if  they  differ ;  *'  or 
"as  the  churchwardens  of  Doddington,  Benwick, 
and  Wimblington  are  now  elected.  Sect.  6  con- 
firms this  view.  The  said  parish  there  has  the 
same  meaning  as  in  sect.  5,  and  there  is  no  need 
to  suppose  a  casus  omissus,  or  that  any  part  will 
be  left  without  churchwardens.  Sect.  22  confirms 
it:  that  supposes  that  there  will  be  different 
modes  of  electing  in  the  new  parishes.  Lastly 
the  right  and  justice  ,are  that  way.  We  ought 
not  to  suppose  that  the  privilege  in  the  possession 
of  the  innabitants  of  March  has  been  taken  from 
them.  There  is  no  reason  why  it  should  have 
been.    If  done,  the  words  should  be  plain. 

Lord  CoLKKiBQB,  G.J.,  delivered  toe  judgment 
of  himself,  Brett,  and  Denman,  JJ. — This  was  an 
appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  on  a  speciiu  case  stated  in  a  proceeding  by 
wa^of  mandamus  for  the  purpose  oi  obtaining  the 
opmion  of  the  court  on  the  question  whether  the 
inhabitants  of  the  parish  of  March,  in  the  county 
of  Cambridge,  have  the  ri^ht  to  elect  both  the 
oharchwardens  of  that  parish^    The  rectory  and 

riah  of  March  was  created  in  1847  by  the  Act 
.  A  11  Yict.  a  iii.,  which  was  passed  for  the 
parpoee  of  dividing  the  parish  of  Doddington  into 
three  new  fMurishes.  Before  the  passing  of  the 
Jkct  the  parish  of  Doddington  consisted  of  four 
towiiships,  vis.,  Doddington,  March,  Wimblington, 

The  parish  church  was  in  the  town- 


ship of  Doddington;  and  in  the  township  of 
March  there  was  a  consecrated  chapel  with  a 
graveyard,  which  was  served  by  a  curate  nomi- 
nated by  the  rector  of  the  parish  of  Dodding- 
ton. The  inhabitants  of  March  were  generally 
married  and  buried  in  the  chapel  and  grave- 
yard of  March,  but  it  appears  from  the  Act, 
sects.  15  and  28,  that  they  had  equally  with  the  rest 
of  the  inhabitants  of  the  above  parish  of  Dod- 
din|^on  the  right  to  be  married  ana  buried  at  the 
parish  church.  The  inhabitants  of  March  seem  to 
nave  enjoyed  all  the  rights  and  privileges  of  a 
separate  parish.  They  appointed  their  own  sexton 
(paragraph  20  of  case)  without  any  interference  on 
the  part  of  the  rector  of  Doddington,  although  the 
rector  appointed  the  parish  clerk  (so  called)  of 
March.  ^Nevertheless  in  the  Act  of  Parliament 
March  is  spoken  of  throughout  as  the  township, 
chapelry,  or  hamlet  of  March,  and  is  treated 
throughout  as  a  parochial  chapelry  within  the 
parish  of  Doddington.  With  regard  to  the  ap- 
pointment of  churchwardens  it  appears  from  the 
case  that  before  the  passing  of  the  Act  the  inhabi- 
tants of  March  used  to  hold  vestries  at  Mai*ch  and 
elect  two  officers  for  the  township  who  are  called 
in  the  case  churchwardens,  although  it  is  not 
stated  by  what  name  they  were  elected.  None  of 
the  inhabitants  of  the  re^t  of  the  parish  used  to 
take  part  in  the  March  vestries.  The  persons  so 
elected  in  March  officiated  within  the  township  of 
March  only.  The  inhabitants  of  the  other  three 
townships  used  to  hold  vestries  at  Doddington, 
and  at  such  vestries  two  churchwardens  were 
appointed  by  the  name  of  "  churchwardens  for  the 
parish  of  Doddington."  The  churchwardens  so 
appointed  exercised  no  functions  within  the  town- 
ship of  March,  nor  did  any  of  the  inhabitants  of 
March  take  any  part  in  their  election.  At  the 
vestries  held  at  March  the  inhabitants  by  custom 
elected  both  persons,  but  at  the  vestries  held  at 
Doddington  tne  common  law  method  of  appoint- 
ment prevailed,  that  is,  a  joint  appointment  of 
both  churchwardens  by  the  rector  and  the  parish- 
ioners where  there  was  no  difference;  and  in 
case  of  difference  the  appointment  of  one  by  the 
rector  and  the  election  of  the  other  by  the  parish- 
ioners. Such  was  the  state  of  things  before  the 
passing  of  the  Act  10  &  11  Yict.  c.  iii.  By 
that  Act  the  parish  of  Doddington  was  for 
the  future  to  be  divided  into  three  sepa- 
rate parishes.  The  township  of  Doddington 
and  hamlet  of  Wimblington  were  to  be  the  new 
parish  of  Doddington,  the  township,  chapelry,  or 
hamlet  of  March  was  to  be  the  new  parish  of 
March,  and  the  hamlet  of  Benwick  was  to  be  the 
new  parish  of  Benwick.  The  provision  with  regard 
to  the  appointment  and  election  of  churchwardens 
in  the  new  parishes  is  contained  in  the  5th  section 
of  the  Act,  upon  the  construction  of  which  the 
entire  question  in  the  present  case  depends.  The 
material  words  of  the  5th  section  are  as  follows  : 
"  Two  fit  and  proper  persons  shall  be  chosen 
churchwardens  for  each  such  parish,  when  snch 
division  shall  have  taken  effect,  at  the  same  time 
and  in  the  same  manner  as  churchwardens  are 
now  chosen  '^and  appointed  for  the  said  parish  of 
Doddington,  the  rector  of  each  of  the  said  new 
rectories  exercisiLg  the  same  rights  and  powers  on 
the  appointment  of  churchwardens  or  one  of  them, 
as  the  rector  of  the  said  rectory  of  Doddington 
now  exercises."  The  contention  oC  t»hft  ^^tc^j^r.- 
outers  is  that  the  eftecXi  ot  \»ti\^  ^Q(^\I\QM\^\A\it^* 
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serve  to  the  inhabitants  their  right  to  elect  both 
charchwardens  in  the  said  parish  of  Maroh.    The 
rector  of  March  contends  tnat  the  effect  is  to  give 
liim  the  right  to  appoint  one  of  the  churchwardens 
in  case  of   difference.     Such  is  the  question  at 
issue,  and  in  consequence  of  the   difference  of 
opinion,  both  in  the  court  bolovr  and  in  this  court, 
it  is  necessary  to  examine  with  care  the  state- 
ments of  the  case,  and  the  language  of  several 
sections  of  the  Act  of  Parliament.    Now  the  24th 
paragraph  of  the  case  (the  substance  of  which  I 
have  already  set  forth)  states  that  at  the  vestries 
held  at  Doddingtou,  churchwardens  were  appointed 
by  the  name  of  "  churchwardens  for  the  parish  of 
Doddington,'*  and  in  the  appointment  of   these 
churchwardens  for  the  parish  of  Doddington,  the 
rector  (paragraph  25)  had  the  common  law  right 
of  appointing  one  in  case  of  difference.     By  the 
Act  tnere  are  to  be  three  new  parishes,  Dodding- 
ton proper,  March,  and  fienwick,  and  (here  I  use 
the  very  words  of  the  5th  section)  "two  fit  and 
proper   persons   shall  be  chosen  churchwardens 
for  each  such   parish  "  (i.e.  Doddington,  March, 
and  Benwick)  '*when  such  division   shall    have 
taken  effect,  at  the  same  time  and  in  the  same 
manner  as  churchwardens  are  now  chosen   and 
appointed  for  the  said  parish  of  Doddington."     I 
pause  here  to  ask  how  were  the  churchwardens 
lor  the  parish  of    Doddington   chosen    and    ap- 
pointed P    The  case  (paragraphs  24  and  25)  answers 
the  question,  in   the  common  law  manner.     It 
should  seem  necessarily  to  follow,  if  the  section 
stopped  here,  that  the  churchwardens  of  Maroh 
could  not  legally  be  chosen  in  any  other  manner. 
It  has  been  said,  however,  that  the  words  from 
which  this  inference  is  drawn  do  not  justify  it, 
because  they  include  also  the  churchwardens  (so 
to  call  them)  of  March,  and  that  these  persons  (as 
is  the  fact)  were  not  chosen  and  appointed  in  the 
common  law  manner.     But  in  order  to  sustain  this 
objection  it  must  be  assumed  or  found  that  the 
omcers  who  acted  as  churchwardens  for  March  were 
in  law  or  in  fact  two  of  the  churchwardens  for  the 
parish  of  Doddington,  in  other  words  that  there 
were  four  churchwardens  for  the  parish  of  Dod- 
dington, two  of  whom  acted  for  March  only.    In 
the  very  able  judgment  of  my  brother  Bramwell, 
which  I  have  had  the  advantage  of  reading,  this 
is  assumed.     With  genuine    deference  for  him, 
however,  I  can  find  no  ground  in  principle,  or  in 
authority    apart    from    his    own,    for    any    such 
assumption.    Many  large  parishes,  especially  in 
the  Noith  of  England,  are  divided  into  townships, 
and  in  each  townnhip  churchwardens  or  chapel- 
wardens  are  elected;  but  each  of  these,  though 
chosen  by  and  acting  specifically  for  the  respec- 
tive township,  is  churchwarden  for,  and  represents 
the  whole  parish.     Churchwardens  and  parishes 
of  this  kind  will  be  found  described  in  the  cases 
of  Hex  V.  Marsh  (5  A.  &  E.  468),  and  Bremiier  v. 
Hull  (L.  Bcp.  1   C.  P.   748).     But  the  church- 
wardens (so  called)  of  March  and  the  parish  of 
Doddington  were  neither  officers  nor  a  parish  of 
this  sort.     There  is,  however,  a  case  or  Wia*^  v. 
Creeke  (2  Lev.  18(>),  in  which  .  omething  v^ry  like 
the  relation  of  March  to  Doddington  is  to  be  found 
described,  so  like  that  it  is  worth  while  to  refer 
to  it.     That   was  a  suit  by  the  churchwardens 
of  Addenbury  to  compel  the  inhabitants  of  Bode- 
cut,  a  village  in  the  parish  of  Addenbur}',  to  con- 
tribute to  the  repairs  of  the  parish  church.    The 
plaiiniiT  dedared  in  prohibition,  and  stated  aa  fol- 


lows :  Time  out  of  mind  they  haye  IumI  in  Bodecot 
a  chapel  parochial  or  a  church  of  Bodecmt  ta/rv 
parochiuni  de  Addenbwry,  in  which,  time  out  of 
mind,  there  has  been  a  body  of  a  chorch,  t 
chancel,  campana  et  omnia  alia  parockialia  tropkn, 
and  Divine  service  and  Sacraments,  and  a  diBtind 
pei-ambulation  for  Bodecnt,  separate  from  that  of 
Addenbury,  and  that  the  inhabitants  of  Bodecot 
never  go  to  the  church  of  Addenbury  nor  have 
seats  there,  and  that  the  inhabitants  of  Bodecot 
have  distinct  churchwardens,  and  nia|Le  no  other 
use  of  the  church  or  churchyard  of  Addenborj 
nisi  tantum  pro  sepidturd.  In  this  case  it  wm 
held  that  the  custom  to  repair  the  parochial  diMfA 
was  good  to  exempt  the  inhabitants  of  Bodecot 
from  liability  to  repair  the  mother  charch.  Bot 
it  was  not  contended,  nor  could  it  have  been,  that 
the  churchwardens  of  Bodecnt  were  ohorchwaideni 
of  Addenbury.  The  two  churchwardens  of  Adden- 
bury brought  the  suit,  and  they  would  have  been 
improper  parties  if  the  churchwardens  of  Bodecot 
had  been  churchwardens  of  Addenbury  also,  and 
in  like  manner  I  do  not  think  that  the  cbaidh 
wardens  of  March  were  or  could  have  been  church- 
wardens for  the  parish  of  Doddington.  They  m 
nowhere  called  so,  and  I  see  no  ground  for  saying 
that  they  could  have  so  acted.  It  seems  to  m^ 
therefore,  that  it  the  5th  section  had  stopped  with 
the  words  which  I  have  been  examining,  the  in- 
fcrence  which  I  have  drawn  from  these  worii 
would  be  inevitable.  But  the  5th  section  doei 
not  stop  with  these  words,  and  it  is  to  be  con- 
sidered whether  the  rest  of  the  section  strengthen! 
or  weakens  the  inference  which  I  draw  from  the 
words  which  hitherto  I  have  been  oonsiderinc. 
The  section  proceeds  thus,  *'  The  rector  of  eta 
of  the  said  new  rectories  exercising  the  fiiae 
rights  and  powers  in  the  appointment  ef 
such  churchwardens  or  one  of  them  n 
the  rector  of  the  said  rectory  of  Dod- 
dington now  exercises."  On  this  I  observe  fint 
that  (I  think  without  exception)  throagfaoot 
the  Act  of  Parliament  and  the  case,  whenever  the 
common  law  mode  of  chosing  churchwardene  ii 
alluded  to,  the  word  made  use  of  is  "  appoint" 
There  was  at  Doddington  a  joint  appointment  hj 
the  rector  and  the  parishioners,  and  in  case  a 
difference,  an  appoiniment  by  one  church wnite 
by  the  rector  and  an  election  of  another  bj  the 
parishioners.  It  may  be  important  to  obeene 
that  it  is  not  strictly  accurate  to  say,  as  has  htm 
said,  that  the  churchwardens  of  Doadington  wen 
elected  one  by  the  parishioners  and  one  by  the 
rector.  The  rector  did  not  elect  but  appoint  ^ 
the  parishioners,  if  there  was  a  difference,  did  not 
appoint  but  elect ;  if  there  was  no  difference  then 
there  was  a  joint  appointment.  Before  the  Act 
passed,  however,  the  churchwardens,  so  called,  lor 
March,  were  not  appointed  at  all,  th^  were  both 
elected.  The  only  churchwardens  who  were  or 
could  be  appointed,  were  those  of  Doddingloa 
Now  bearing  this  in  mind,  and  reading  the  seccifli 
as  it  is  suggested  it  should  be  read,  treating  the 
word  Doddingion  as  including  March,  sod  m^ 
dendo  singul-a  singidis,  this  follows  as  tbennd' 
ing  of  it.  "Two  fit  and  proper  persons  ihnll 
be  chosen  churchwardens  of  March  at  the 
same  time,  and  in  the  same  manner  as  dunc^ 
wardens  are  chosen  and  appointed  for  MMgtk!' 
But  no  churchwardens  were  ever  appoimed  Ar 
March  at  all,  and  the  word  appointed  must  oo  thii 
,  view  be  rejected  as  far  as  Maich  is  oonoemei 
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leotion  will  then  proceed,  *'the  rector  of 
1,  exercising  the  same  rights  and  powers  in 
>pointment  of  sach  churchwardens,  or  one  of 
as  the  rector  of  the  said  rectory  of  Dodding- 
low  exercises  [in   the  part  of   Doddington 

March]."  The  last  seven  words  must  be 
ed  in  order  to  sustain  the  interpretation  of 
setion  contended  for  by  the  prosecutor.  But 
being  no  appointment  of  churchwardens 
uch,  and  the  rector  of  Doddington  exer- 
f  no  right  of  appointment  of  church- 
fns  in  March,  tnis  latter  part  of  the 
n  has,  according  to  this  interpretation, 
laning  whatever.  If  the  interpretation  con- 
1  for  by  the  defendant  be  correct,  both  parts 
)  section  make  good  sense,  a  strong  reason 
'  for  thinking  that  the  latter  interpretation 
)  sound  and  reasonable  one.  Is  then  the 
lent  in  favour  of  this  interpretation  weakened 
r  way  by  any  other  sections  of  the  Act  P  The 
id  the  22na  sections  have  been  referred  to 
D  the  court  below  and  in  this  court,  as  making 
oar  of  the  prosecutor.  As  to  the  6th,  it  was 
rd  out  by  ray  brother  Quain,  that,  according 
view  of  the  majority  of  the  court  below,  the 
bwardens  (so  called)  of  March  would  be  for 
rt  time  superseded.  The  answer  of  my 
3r  Blackburn  is  probably  sufificient,  that  the 
r  part  of  the  6th  section  will  meet  the 
sted  difficulty.  But  even  if  it  is  not,  the 
Ity  does  not  seem  to  me  to  bo  substantial. 

are  to  be  three  new  parishes  created, 
that  one  of  them  (Benwick)  should  have 
inrch wardens  except  thoi^e  of  Dodding- 
ind  that  the  other  (March)  should  have 
tnted  churchwardens  for  the  necessarily 
period  between  the  division  and  the  time  for 
xt  election  of  churchwardens  in  each  of  the 
parishes,  does  not  appear  to  me,  I  confess,  a 
ormidable  matter.  The  22nd  section  does 
think,  as  has  been  suggested,  contemplate 
nt  forms  of  choosing  churchwardens  as 
ed  to  prevail  in  the  different  parishes, 
ords  on  which  reliance  is  placed  are  copied 
he  words  of  the  4th  and  5th  sections,  and  if  in 
rlier  sections  they  are  to  be  interpreted  as 
rosecutor  contends  for,  they  must  in  the 
section  receive  the  same  interpretation, 
is  a  consideration  much  counted  on  both  in 
lent  an4  by  my  learned  brothers  who  are  of 
n  in  favour  of  the  prosecutor,  which  re- 
to  be  noticed.  It  is  that  the  election  by  the 
tants  of  March  of  both  officers  who  served 
rch wardens  was  a  customary  privilege  in  the 
bants  not  commonly  existing,  and  which,  if 
away,  it  is  to  be  expected  would  be  taken 
by  clear  and  express  words.  No  doubt  a 
eration  entitled  to  weight,  but  in  construing 
ct  of  Parliament  to  less,  I  think,  than  usual, 
appears  elsewhere  in  the  Act  that  its  inten- 
u  to  make  all  three  parishes  exactly  alike, 
make  the  parish  of  March  therefore  exactly 
e  other  two,  whether  the  privileges  of  the 
bftnts  were  thereby  taken  away  or  not.  It 
that  the  inhabitants  of  the  two  parishes  of 
:k  and  March  lost  at  once  the  right  of  mar- 
ind  after  twenty  years,  that  of  sepulture,  in 
arch  and  churchyard  of  Doddington.  The 
clerk  of  Doddington  had  half  the  fees  of 
ses  which  took  place  in  March  and  Benwick, 
he  division,  secured  to  him  (sect.  28), 
ih  he  had  no  right  (paragraph  20  of  oaae) 


to  any  fees  for  marriages  celebrated  in  the  chapel 
of  March  before  the  division.     "  The  sexton  of 
March  was  appointed"  (I  quote  the  20th  para- 
graph of  the  case)  "  separately  at  a  vestry  oi  the 
parishioners  of  March,  without  any  interference  on 
the    part   of   the    rector    in  the    choice    or  ap- 
pointment   of     such    sexton."      Yet     by     the 
4th    section    of    the    Act,    the    sexton   of  the 
new  parish    of  March    is    to    be    appointed  by 
the  rector  only,  the  privilege  of  the  inhabitants  in 
respect  to  this  appointment  being  by  necessary 
implication  indoea,  but  not  by  direct  words,  taken 
away.     Moreover,  the  concluding  words  of   the 
fourth  section  do  not  appear  to  me,  either  in  argu- 
ment or  in  the  court  below,  to  have  had  sufficient 
attention  paid  to  them.    The  fourth  section  enacts 
that  the  three  new  rectors  shall  have  exclusive 
charge  of  souls,  and  so  forth,  in  each  rectory; 
and  concludes  as  follows :  **  and  shall  also  appoint 
parish  clerks,  sextons,  and  other  officers,  and  shall 
have  all  such  other  powers  in  each  such  parish  and 
rectory  as  the  rector  of  Doddington  is  now  entitled 
to  exercise  in  the  rectory  or  parish  of  Doddington 
aforesaid."     Churchwardens  are  "officers."     One 
of  "  such  other  powers  "  was  the  power  of  appoint- 
ing one  of  the  cnurchwardens  in  case  of  difference. 
Yet,  according  to  the  view  of  the  prosecutor,  this 
power  is  taken  away  from  the  rector  of  March  by 
sect.  5,  and  sects.  4  and  5  are  rendered  incon- 
sistent.   It  may  be  said  that  the  last  words  of 
the  fourth  section  "in  the  rectory  or  parish  of 
Doddington,  aforesaid,"  carry  the  matter  no  fur- 
ther than  the  same  words  in  the  fifth,  and  are  to 
receive  the  interpretation  in  the  fourth  section, 
which  my  brother  Bramwell  has  given  them  in  the 
5th.    I  am  unable  to  agree  to  this.    Three  new 
parishes  and  three  new  rectors  of  three  new  parishes 
are  spoken  of  in  the  ith  section.    Their  powers  are 
defined  by  reference  to  a  common  standard,  %,e., 
the  powers  of  the  rector  in  the  parish  of  Dodding- 
ton.   Does  this  mean  to  include  or  exclude  March 
from  the  standard  P    If  it  includes  March  it  leaves 
the  powers  of  the  rector  of  Benwick  absolutely 
undefined,  because  the  powers  exercised  by  the 
rector  in  March  and  in  Doddington  were  different. 
If   it  excludes    March,  and    means  Doddington 
proper,  then  the  section  is  sensible  and  intelligible ; 
the  powers    of   the  three  rectors  in   the  three 
parisnes  are  made  exactly  the  same,  and  amongst 
these  powers  is  the  common  law  power  of  appoint- 
ment of  one  churchwarden  in  case  of  difference  in 
all  three  parishes  alike.    It  is  true  that  the  5th 
section  follows  the  4th,  and  it  may  be  said  is  to  be 
read  as  qualifying  it.    If  it  were  expressed  as  a 
proviso,  which  it  is  not,  this  would  be  so.     But 
the  reasonable    interpretation    seems  to    me  to 
be  that  the  4th  section   deals  with  the  rights 
of    the    rectors,    the    5th    with    the    rights    of 
the  parishioners  in  the  choice  of  churchwardens. 
The  last  portion  of  the  fifth  section  it  is  true  omits 
the  words  "in  the  rectory  or  parish  of  Doddington 
aforesaid/'  which  are  to  be  found  in  the  fourth 
section.    But  if  the  "Rectory  of  Doddington" 
does  not  include  March  in  the  fourth  section  (and 
I  think  I  have  shown  that  it  cannot),  there  can  l)e 
no  sound  reason  for  construing  it  differently  in 
the  5th  section,  and  introducing  a  subtlety  or 
difficulty  of  construction,  which  is  avoided  by  oon- 
straing  it  as  the  defendant  contends  for.    I  ad- 
mit certainly  that   this  Act  of  Parliament  is  a 
striking  example  of  the  good  sense  of  the  precept 
I  have  always  heard  attributed  to  Baron  Wot^yi^ 
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that  when  men,  especially  lawyem,  mean  the  same 
thing,  they  shoala  say  the  same  thing,  and  nse 
the  same  words.  If  the  words  of  the  Act  of  Par- 
liament could  not  hy  fair  means  be  made  clear,  it 
might  be  necessary  to  enter  on  the  difficult  and 
doubtful  questions  of  probability  arising  on  very 
imperfectly  known  facte,  as  to  the  p)assmg  of  the 
Act,  who  promoted  it,  what  notices  were  given, 
who  appeared  before  the  Parliamentary  Committee, 
and  what  were  the  decisions  arrived  at  by 
these  Committees,  if  any,  which  are  embodied 
in  the  words  of  the  Act  itoelf.  But  no  conclusion 
derived  from  premises  so  uncertain  could  be  any- 
thing but  uncertain  too,  and  I  decline  for  my  own 
part  tc  enter  upon  the  inq^uiry.  For  it  appears  to 
me  after  much  consideration  that  the  woras  of  the 
Act  are  clear,  that  the  judgment  of  the  majority 
of  the  court  below  was  right,  and  that  it  ought 
to  be  affirmed. 

Judgment  far  prosecutor,  the  appellant. 


COUBT  or  APPEAL   ZV  CHAVCEBT 

Reported  by  E.  SnwABT  Boats  and  H.  P«at,  Esqn., 


Wednesday,  Nov.  18, 1874. 

(Before   the   Lord  Chancellor   and  the  Lords 

Justices.) 

Saull  v.  Browne. 

Criminal  proceedings — Injunction—  Jurisdiction^ 
A  biU  was  filed  in  1872  by  one  partner,  against  two 
other  paHners,  alleging  thai  they  had  formed  a 
scheme  to  transfer  the  business ;  and  praying  for 
a  realisation  of  the  partnership  property,  and 
that  the  defendants  might  pay  her  for  the  losses 
occasioned  by  the  transfer  of  the  business.  In 
1874  the  plaintiff  obtained  from  a  police  court,  a 
summons  against  the  two  other  pa%  tnersfor  a  con^ 
spiracy  to  defraud  her  out  of  her  share  of  the 
business. 
On  a  motion  to  have  the  proceedings  on  the  summons 

restrained  until  the  hearing  of  the  suit . 
Held,  that  as  the  suit  was  to  recover  and  realize 
property,  and  tlie  summons  was  to  obtain  personal 
punishment  for  a  criminal  offence,  the  Court  of 
Chancery  could  not  interfere. 
This  was  a  motion  by  two  of  the  defendants, 
Browne  and  Godfrey,  to  restrain  the  plaintiff,  , 
until  the  hearing  of  the  suit  from  proceedmg  on  a 
summons  which  she  had  obtainea  in  one  of  the 
Metropolitan  Police  Courts,  against  the  applicants 
on  a  charge  of  conspiracy  to  defraud  her  of  her 
just  share  in  a  partnership  business  which  had 
been  carried  on  by  her  and  the  defendants.  The 
suit  was  instituted  against  W.  Saull,  Godfrey, 
Browne,  Findlay  and  the  cestui  que  trusts  under  the 
will  of  Thomas  Saull,  wine  and  spirit  merchant, 
who  died  in  1855  having  bequeathed  his  business 
to  the  plaintiff,  his  widow,  and  the  defendant,  W. 
Saull  his  son,  in  trust  to  cariy  it  on  as  directed  by 
the  wilL  It  appeared  that  in  1858  the  plaintiff  and 
the  defendant  W.  Saull  took  into  partnership  with 
them,  the  defendents  Godfrey  and  Browne,  and 
thenceforth  traded  under  the  style  of  "  Saull  and 
(yo.**  This  partnership  was  dissolved  in  1871,  and 
in  May  1872  the  defendant  Browne  established  a 
wine  merchant's  business  in  Worship-street,  under 
tlie  style  of  "  W.  J.  Browne  and  Co.,"  and  subse- 
quently took  the  defendants  Godfrey  and  Findlay 
into  partnership  and  the  three  had  since  continned 
to  trade  under  the  same  style.    The  bill  charged 


that  at  the  dissolution  of  the  p«rtoerBlup  the  de- 
fendants Godfrey  and  Browne,  acting  in  ooIliuiQB 
together,  arranged  a  scheme  for  transferring  the 
Aldersgate-street  business  to  No.  8  Wonhip- 
street,  and  that  the  latter  business  had  been  oom- 
menced  and  carried  on  by  means  of  xnonej  impro- 
perly, and  without  the  knowledge  of  the  plaintiff 
drawn  out  of  the  Aldersgate-street  batiness,  sod 
by  means  of  the  appropriation  of  the  goodwill  U 
the  Aldersgate-street  business,  and  that  the  de- 
fendants Gt)dfrey,  Browne,  and  Findlay  had  trsded 
with  these  assets,  and  had  thereby  realised  km 
profits.  The  bill  prayed  for  a  declaration  that  the 
good  will  of  the  Aldersgate-street  business,  sod 
so  much  of  the  assets  of  that  business  as  repr^ 
sented  assets  appropriated  by  Gk)dfrey  and  BrowiK^ 
and  transferred  to  the  Worship-street  bosiDeH, 
and  all  profits  arising  therefrom,  oonstitoted  pvi 
of  the  estate  of  the  testator,  and  for  the  neoet- 
sary  accounts  and  inauiries.  On  the  12th  Ko>r. 
1874,  issue  was  joinea  in  the  suit,  and  on  tin 
13th  Nov.  the  plaintiff  obtained  a  sommoBi 
from  the  magistrate  of  the  Worship-street  Pdioe 
Court  against  the  defendants  Godfrey  and  BrowiMy 
alleging  that  the  said  defendants  did  nnlawfullf 
conspire  to  defraud  the  plaintiff  of  her  jnst  shsn 
of  and  in  the  partnership  business  of  "  SanH  snd 
Co."  carried  on  at  15,  Aldersgate-street,  and  to 
utterly  destroy  the  said  business,  and  to  trsoifiBr 
the  goodwill  and  the  stock  and  assets  thereof  to 
No.  8  Worship-street  for  their  own  benefit.  Tlio 
summons  was  to  be  heard  on  the  19tlk  Kor^ 
and  on  the  16th  the  defendents  Godfrer  snd 
Browne  applied  to  the  Master  of  the  BoUi  for 
leave  to  serve  the  plaintiff  with  notice  of  motks 
to  restrain  her  from  prooeedingon  the  snmmosi 
until  the  hearing  of  the  cause.  The  Miaster  of  Ao 
Bolls  refused  the  application,  intimating  that  ho 
did  so  in  order  to  enable  the  parties  to  carry  Ao 
matter  to  a  higher  court,  as  if  the  motion  cuso 
before  him,  he  should  refuse  to  interfere  with  tho 
criminal  proceeding,  for  want  of  iurisdiction.  Thi 
two  defendants  thereupon  applied  to  the  fall  ooui 
which  granted  leave  to  serve  notice  dT  motioB. 
The  motion  to  have  the  proceedings  on  the  sammoBi 
restrained,  now  came  on  for  hearing. 

Fry*  Q-^*  ^^^  ^""^^i  ^°  support  of  the  applicatioSf 
contended  that  the  matters  in  respect  of  which 
criminal  proceedings  were  instituted,  were  d» 
same  as  those  which  formed  the  snbject  of  the 
Chancery  suit,  and  that  this  was  merely  an  attempt 
under  colour  of  a  criminal  charge  to  try  an  iasM 
in  the  suit.    They  referred  to ; 

Attorney. Qeneral  v.  CVsaver,  18  Yes.  210 ; 

Lord  Montague  v.  Dudman,  2  Yes.  ma.  306 ; 

The  Mwyor  and  Corporation  of  York  t.  PUkmsie^ 
2  Atk.  302. 

Fischer,  Q.C.  and  Locock  Webb  for  the  plaintiff 
were  not  called  upon. 

The  Lord  Chancellor  (Cairns)  said  he  had  no 
doubt  but  there  had  been  cases  in  which  the  olgecs 
of  criminal  proceedings  taken  by  a  party  to  a  suit 
in  this  court  had  been  so  identical  with  the  dril 
remedy  that  this  court  had  thought  it  right  to 
order  that  the  party  should  not  pursne  his  remedf 
in  both  courts.  He  desired  to  express  his  opiiiioa 
that  there  might  be  such  cases.  He  thoant  tho 
authorities  referred  to  came  within  this  ousats 
tion.  But  as  regarded  the  present  case,  it  appsnsi 
that  the  bill  alleged  that  the  defendants  acting  * 
collusion  together,  arranged  a  acheme  ftr  spptf^ 
priating  the  plaintiff's  share  in  the  ^'^ 
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[Chan. 


basiness,  and  prayed  for  the  usual  realization  of 
the  partnership  assets.  He  made  no  observation 
as  to  ^e  plausibility  of  the  case  set  up  by  the  bill, 
bat  he  found  that  the  same  plaintiff  took  out  a 
sammons  in  the  Police  Court  against  the  defend- 
ants, or  some  of  them,  alleging  that  they  had 
onlawfally  conspired  to  defraud  the  plaintiff  of  her 
share  in  the  partnership  business.  The  summons 
was  based  on  the  criminal  jurisdiction  of  the  Police 
Court,  and  the  plaintiff  sought  thereby  to  put  in 
force  the  law  ag<unst  the  two  defendants,  and  to 
obtain  the  punishment  of  the  two  defendants  for 
a  criminal  conspiracy.  That  was  a  result  different 
fironi  anything  which  could  be  obtained  in  this 
ooart.  It  was  true  that  the  judee  in  the  criminal 
court  might  have  to  consider  the  same  question 
that  wouM  ultimately  have  to  be  determined  by 
this  court,  but  the  object  of  the  police  court 
proceedinffs  was  not  to  obtain  relief  in  respect  of 
partnership  property,  but  punishment  for  a  criminal 
offence.  It  naa  been  asked  during  the  argument, 
whether  a  summons  of  this  kind  could  not  be  taken 
ont^  and  after  the  hearing  in  the  police-coart  a  bill 
have  been  filed  in  the  matter.  There  could  be  no 
doubt  that  it  could  be  done.  Neither  could  there 
be  a  doubt  that,  after  relief  had  been  obtained  in 
this  court  for  loss  occasioned  by  a  conspiracy,  a 
snmmons  could  afterwards  be  taken  out  in  a 
criminal  court  for  the  punishment  of  that  con- 
spiracy. And  if  this  could  be  done  afterwards, 
tnere  could  be  no  reason  why  it  should  not  be  done 
at  the  same  time,  especially  as  the  conviction 
would  not  be  received  as  evidence  in  the  suit.  Of 
coarse  it  ?ra8  for  the  discretion  of  the  ma^strate 
to  consider  whether  he  would  entertain  this 
sammons,  bat  with  that  their  Lordships  had  nothing 
to  do.  He  was  of  opinion  that  the  motion  must  be 
dismissed  with  costs. 

Ix>rd  Justice  James  was  of  the  same  opinion. 
He  was  quite  aware  that  in  former  times  the  Court 
of  Chancery  had  been  asked  to  interfere,  and  had 
interfered  when  officers  of  the  coart  were  harassed 
and  disturbed  by  criminal  proceedings,  and  when 
they  had  no  other  protection.  Some  of  the  cases 
of  interference  by  the  court  which  were  contained 
in  Mr.  Svranston  s  Reports  were  of  this  description. 
He  observed,  however,  that  during  all  the  centuries 
during  which  the  Court  of  Chancery  had  been  in 
existence,  only  one  precedent  for  making  such  an 
order  as  the  court  was  asked  to  make  in  the 
present  case,  was  to  be  found,  for  the  authorities 
cited  were  merely  comments  on  Lord  Hardwick's 
decision  in  the  Mayor  and  Corporation  of  York  y. 
Ptlkington, 

Lord  Justice  Melush  concurred. 

Solicitors,  Howard  and  Co, ;  Miller  and  Miller. 


Wednesday,  Aug,  5, 1874. 

(Before  the  Lobbs  Justices.) 

WiLUAics  v.  The  Atlesbukt  and  Buckingham 
Railway  Comfant. 

Land$  Clauset  Consolidation  Act  1845  (8^9  Vict. 

e.  18),  8. 6d — Compulsory  purehcue  of  glebe  la^ — 

AppUcaHon  of  purchase  money — Permanent  im- 

prcvements — Bebumdmg  rectory. 
A  railway  company  under  the  powers  of  their  Ad, 

took  part  of  the  glebe  lands  belonging  to  a  rec' 

Mao.  Gas.— Vol  IX. 


tory.  It  was  agreed  between  the  bishop^  the 
patron  and  the  rector,  that  the  purchase 
money  should  he  applied  towards  rebuilding 
the  rectory,  which  was  in  a  dilapidated  condition. 
The  company  did  not  pay  the  purchase  money 
for  some  time,  and  the  rector  advanced  tlie 
amount  thereof  and  the  rectory  was  rebuilt.  On 
the  m^ney  being  paid  into  couH  by  the  company, 
the  rector,  tlie  bishop,  and  tJie  patron  presented  a 
petition  thai  tlie  purchase  money  might  be  paid  to 
the  rector  : 
Held,  thai  the  court  had  no  power  to  order  tlie  mxmey 
to  be  paid  to  tlie  rector. 

Qumre,   whether   the   &^th    section  of  the    Lands 

Clauses  Consolidation  Act  empowers  th^.  court  to 

authorise  the  application  of  the  proceeds  of  sale  of 

glebe  land,  tai-en  by  a  company,  towards  tlie  re- 

ouilding  of  a  rectory  house. 

This  was  a  petition  for  the  payment  of  a  fund  out 

of  court,  which  was  presented  under  the  following 

circumstances. 

In  1867  the  Aylesbury  and  Buckingham  Railway 
Company,  under  the  powers  of  their  Act,  took  a 
portion  of  the  glebe  lands  belonging  to  the  Rec- 
tory of  Waddesden,  and  the  price  to  be  paid  by 
the  company  was  assessed  at  7001. 

The  rectory  house  was  old  and  dilapidated,  and 
it  was  determined  to  rebuild  it.  An  arrangement 
was  accordingly  made  between  the  bishop,  the 
patron,  and  the  rector,  that  the  purchase  money  of 
the  land  taken  by  the  railway  company  should  be 
applied  towards  the  rebuilding  of  the  hoase,  and 
that  the  rest  of  the  money  requisite  for  that 
purpose  should  be  borrowed  from  the  Commis- 
sioners of  Queen  Anne's  Bounty. 

In  accordance  with  this  arrangement  the  rectory 
house  was  pulled  down  and  rebuilt.    The  railway 
company,  however,  fell  into  difficulties,  and  neg- 
lected to  pay  the  purchase  money  of  the  land. 
The  rector  himself  advanced  the  amount  of  the 

Surchase  for  the  purposes  of  rebuilding,  and  in 
[ov.  1871  he  filed  a  bill  against  the  railway  com- 
pany for  specific  performance  of  their  contract. 
The  bill  also  pi*ayed  for  an  injunction  to  restrain 
the  company  from  continuing  in  possession  of  the 
land  until  tne  money  was  paid,  and  for  a  declara- 
tion that  the  plaintiff  was  entitled  to  a  lien  on  the 
land  for  the  purchase  money  and  interest,  and  for 
a  sale  (if  necessary)  to  enforce  the  lien. 

Ultimately  the  railway  company  paid  the  pur- 
chase money  into  court,  and  the  present  petition 
was  presented  to  the  Master  of  the  Rolls  by  the 
rector,  the  bishop,  and  the  patron,  praying  that 
the  fund  in  court  might  be  paid  to  the  rector  in 
repayment  of  the  money  advanced  by  him  for 
rebuilding  the  rectory  house. 

The  Master  of  the  Rolls,  though  desirous  of 
making  the  order  prayed  for,  doubted  whether  he 
had  power  under  the  60th  section  of  the  Lands 
Clauses  Consolidation  Act  to  sanction  such  an  ap- 
plication of  the  purchase  money,  and  he  therefore 
desired  the  petition  to  be  mentioned  to  the  Court 
of  Appeal. 

Townsend,  for  the  petitioners. — In  Be  Incum' 
bent  of  Whitfield  (1  J.  &  H.  610),  money  paid  into 
court  by  a  railway  company  in  respect  of  glebe 
land  taken  by  them  was  ordered  to  be  applied 
towards  the  costs  of  building  a  vicarage  house, 
part  of  which  was  defrayed  by  the  Qovercors  of 
Queen  Anne*8  Bounty.  That  case  is  precisely  the 
same  as  the  present  case,  except  that  there  the 
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petition  was  presented  before  the  house  was  bailt, 
while  here  the  bnilding  is  completed.  [Lord 
Justice  Mellisu. — Even  assuming  that  the  69th 
section  of  the  Lands  Glauses  Consolidation  Act 
empowers  us  to  apply  such  a  fund  to  buildings, 
what  power  have  we  to  order  the  rector  to  be  re- 
coupea  money  which  he  has  laid  out  on  the  build- 
ing P]  Hero  all  parties  interested  assent  to  such 
an  application  of  the  funds.  In  Be  Leigh's  Estate 
(25  L.  T.  Rep.  N.  S.  6U ;  L.  Rep.  6  Ch.  887),  where 
the  court  refused  to  allow  such  a  fund  to  be  applied 
in  recouping  a  tenant  for  life  what  he  had  already 
expended  on  now  buildings  on  the  estate,  the  re- 
maindermen objected  to  such  an  application  of  the 
funds.  The  delay  in  presenting  this  petition  is 
the  fault  of  the  company,  who  neglected  to  pay 
the  purchase  money  into  court  till  they  were  forced 
to  do  so  by  a  bill  for  specific  performance.    In  Ex 

farte  Rector  of  Clayjpole  (29  L.  T.  Rep.  N.  S.  51 ; 
I.  Rep.  16  Eq.  574),  Bacon,  Y.C.  held  that  the  pur- 
chase mone^  for  glebe  lands  taken  by  a  railway 
company  might,  with  the  consent  of  the  bishop 
and  patron,  be  applied  towards  the  expenses  of 
improvements  of  and  additions  to  the  rectory 
house. 

Without  calling  upon 

B.  B.  Swan,  for  the  railway  company. 

Lord  Justice  James  said :  In  my  opinion  it  is 
utterly  impossible  to  grant  this  application.  We 
have  no  more  power  to  order  this  fund  to  be  paid 
to  the  rector  than  to  order  any  other  money  in 
court  to  be  paid  to  him.  The  69th  section  of  the 
Lands  Clauses  Consolidation  Act  says  that  the 
money  shall  be  applied  "  in  the  purchase  of  other 
lands  to  be  conveyed,  limited,  and  settled  upon  the 
like  uses,  trusts,  and  purposes,  and  in  the  same 
manner  as  the  lands  m  respect  of  which  such 
money  shall  have  been  paid  stood  settled." 
These  words  have  been  construed  as  authorising 
the  court  to  sanction  the  laying  out  of  such  money 
in  new  buildings  upon  the  settled  estate,  such 
buildings  being  regarded  as  permanent  improve- 
ments. The  present  application  shows  the  aanger 
of  so  stretching  the  words  of  an  Act  of  Parliament. 
Each  decision  which  stretches  the  words  is  used  as 
a  precedent  for  stretching  them  still  further.  The 
cases  which  have  been  cited  do  not,  however, 
authorise  us  to  do  what  we  are  now  asked  to  do.  I 
am  sorry  for  this  gentleman,  for  he  appears  to 
have  been  misled  in  the  matter.  But  we  have 
no  more  power  to  do  what  he  asks  than  wo  should 
have  had  to  order  the  land  which  the  company 
have  taken  to  be  sold  in  order  to  raise  funds  for 
rebuilding  the  rectory  house.  The  Act  doejj  not 
authorise  us  to  grant  this  application. 

Lord  Justice  Mellish. — I  am  of  the  same 
opinion.  I,  also,  am  very  sorry  for  the  position 
in  which  the  rector  is  placed.  But  it  is  utterly 
impossible  to  sav  that  the  proposed  application  of 
the  money  would  be  a  purchase  of  other  lands  to 
be  settled  upon  the  like  uses  as  the  lands  in  respect 
of  which  the  money  was  paid,  within  the  meaning 
of  the  69th  section  of  the  Act.  The  fact  that  all 
parties  interested  consent,  does  not  enable  us  to 
make  an  order  which  the  Act  does  not  authorise. 

Lord  Justice  James. — The  petition  must  be 
refused  with  costs.  The  fund  in  court  must  be 
invested,  and  the  income  thereof  paid  to  the  rector. 

Solicitors  for  the  petitioners,  Evans,  Foster,  and 
Bntter,  agents  for  /.  Newton,  Leighton  Buzzard. 

Solicitors  for  the  railway  company,  White  and 
Btichftofi, 


V.C.  EA£L'8  COUBT. 

Beported  by  SichaboMabkack^.H.8. 
HufBT  C.  Dkajts,  Eaqn^ 


Dec.  9  and  10, 1874. 

Lawrence  v.  Clembkts. 

Mortgage  to  a  building  society — SulmequmU  morf- 
gage  —  Payment  off  of  huHding  90ciety,  ami 
further  advance—  Staiutory  receipt — PrioHHes, 

A.  being  possessed  of  houses  held  by  iwo  under  leases 
borrowed  money  from  a  buHding  society,  and  m 
order  to  secure  repayment  demised  the  %aiiief  to 
tJte  society  by  two  hoses,  each  ten  days  short  of 
tJie  term  out  of  which  it  was  derived.  A.  ii^ier- 
wards  ohtainea  an  assignment  of  the  lease  v&tei 
had  been  granted  to  his  own  lessor,  and  then,  eon- 
cealing  the  mortgage  of  the  under  leases^  mori- 
gaged  the  houses  to  B,for  a  term  on«  day  short  of 
the  original  lease.  Subsequently,  C.  paid  off  tie 
building  society,  and  made  a  further  advance  to  A. 
C.  at  tlie  same  time  took  from  ^  building  society 
a  receipt  in  conformity  with  tJie  SSf?  WUl.  i, 
c.  32,  and  from  A.  two  leases  similar  io  tkim 
which  had  been  granted  to  the  building  society. 
B.  on  discovering  C.'s  mortgage,  commenced  on 
action  of  ejectment  against  A.  and  C.  for  breaches 
of  covenants  contained  in  the  leases  to  C. 

Held,  thai  the  action  miut  be  restrained,  C  being 
entitled  to  priority  over  B.  in  respect  of  (he  mm 
paid  to  tlie  building  society,  though  not  in  resptd 
of  the  further  advance. 

This  was  a  suit  to  determine  which  of  two  mort- 
gagees of  the  same  property  was  entiUed  to 
priority.    The  facts  of  tne  case  were  as  follows  i— 

By  an  underlease  dated  the  19th  Feb.  1861,  F.  H. 
Robinson  demised  to  F.  Clements  for  a  term  of 
ninety-eight  years  and  a  half  wanting:  ten  dayi 
from  the  25th  March  1861,  a  piece  of  ground  on 
which  were  subsequently  erected  four  hoasM 
known  as  Nos.  16, 17, 18,  and  19,  WindiniIl-groT«» 
Croydon. 

By  another  underlease  dated  the  23rd  Maidi 
1861,  Bobinson  demised  to  Clements  for  a  torn 
of  ninety-eight  years  and  a  half  wanting  ten  days 
from  the  25th  March  1861,  another  piece  of 
ground  on  which  were  subseqaently  erected  four 
nouses  known  as  Nos.  20, 21, 212,  and  23,  WindmiO- 
grove,  Croydon. 

On  the  13th  April  1861,  Clements  demised  the 
premises  comprised  in  the  underlease  of  the  19Ui 
Feb.  1861,  to  the  Amicable  Mutual  Benefit  Bailding 
Society  for  the  residue  of  his  term,  ezoept  the  IsK 
three  days  thereof,  by  way  of  mortgafl[e  to  secure 
repayment  of  120Z.  lent  to  him  by  the  society,  and 
any  further  advances  not  exceeding  200L  m  the 
whole.  And  on  the  21st  May  ISol,  he  foither 
charged  the  premises  with  repayment  of  another 
sum  of  lOOZ.  lent  to  him  by  the  society,  and 
any  further  advances  not  exceeding  2002.  in  the 
whole. 

On  the  13th  Aug.  1861,  Clements  demised  the 

£  remises  comprised  in  the  underlease  of  the  2Srd 
[arch  1861,  to  the  same  society  for  the  residiie 
of  his  term  except  the  last  three  days  thereoC  bf 
way  of  mortgage  to  secure  repayment  of  lOOi 
lent  to  him  by  the  society.  And  in  the  month  of 
Nov.  1861,  he  further  charged  the  prenuses  with 
the  repayment  of  another  sum  of  2501.  lent  to  hin 
by  the  society,  and  all  fines  and  oUier  pajnflsti 
in  respect  thereof  as  therein  mentioned. 
On  the  16th  Aug.  1867,  Clements  bonowad 
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500Z.  from  B.  P.  Lawrence.  Of  this  sam  300Z.  was 
paid  by  Lawrence  to  the  building  society  in  dis- 
charge of  the  mortgage  debt  due  to  the  society 
from  Clements,  and  the  remaining  200^.  was  paid 
by  Lawrence  to  Clements.  The  building  society 
thereupon  indorsed  on  each  of  the  deeds  of  morteaee 
and  further  charge  a  receipt,  in  pursuance  of  the 
6  A  7  Will.  4,  c.  32,  for  all  sums  due  to  the  society 
from  Clements.  The  society  also  handed  over  the 
mortga^  deeds  to  Lawrence,  together  with  the 
other  title  deeds  relating  to  the  mortgaged  pre- 
mises. And  by  an  indenture  dated  the  15th  Aug., 
1867,  Clements  demised  to  Lawrence  all  the 
premises  comprised  in  the  two  under  leases  for 
the  residue  of  Clements'  respective  terms  therein 
excepting  the  last  day  of  each,  by  way  of  mortgage 
to  secure  repayment  of  the  500Z.  lent  to  him  by 
Lawrenoe,  and  interest  thereon  at  the  rate  of 
5L  lOs.  per  cent,  per  annum. 

Lawrence  died  on  the  14th  Dec.  1870,  having 
by  his  last  will,  dated  the  21st  Sept.  1864,  appointed 
the  plaintiffs  his  executors,  and  they  duly  proved 
hifl  will. 

In  July  1873,  the  plaintiffs,  finding  that  the 
5002.  which  had  been  lent  by  Lawrence  to  Clements, 
together  with  a  considerable  arrear  of  interest, 
remained  unpaid,  advertised  the  premises  com- 
prised in  their  mortage  security  tor  sale  by  auc- 
tion, but  on  the  mornmg  of  the  day  appointed  for 
the  sale  they  received  a  letter  from  an  agent  of 
one  William  Arnum,  informing  them  that  Amum 
was  a  mortgagee  in  possession  of  the  houses  com- 
prised in  the  under  lease  of  the  19th  Feb.  1861, 
and  also  claimed  the  ground  rents  payable  on 
account  of  the  property  comprised  in  the  under 
lease  of  the  23rd  March  1861.  The  plaintiffs 
thereupon  postponed  the  sale,  in  order  that  they 
mi^ht  make  inouiry  as  to  the  validity  of  Amum^ 
claim.  They  tnen  discovered  that  Clements  had, 
shortly  after  the  execution  of  the  last  mortgage  to 
the  building  society,  obtained  from  Bobinson  an 
assignment  of  the  original  lease  under  which  the 
latter  held  the  premises  comprised  in  the  two 
under  leases  granted  by  him  to  Clements,  and  that 
Clements  had  on  the  23rd  July  1864,  mortgaged 
this  lease  to  Amum  by  demise,  wanting  one  day, 
to  secure  repayment  of  450Z.  lent  by  Amum  to 
Clements,  and  mterest  thereon  at  the  rate  of  Ql. 
per  cent,  per  annum.  This  mortgage  deed  stated 
the  property  to  be  subject  to  four  underleases,  and 
contained  also  covenants  by  Clements  to  pay  the 
ground  rents  of  the  premises,  insure  them,  and 
keep  in  repair. 

^  In  Jan.  1874,  Amum  commenced  an  action  of 

8'ectment  in  the  Court  of  Exchequer  against 
lements  and  all  persons  claiming  under  him,  in 
order  to  recover  possession  of  the  property  com- 
prised in  the  two  under  leases  which  had  been 
granted  to  Lawrence.  He  founded  this  action  on 
non-payment  of  the  ground  rent,  and  breaches  of 
ooTenant  in  not  repairing  and  insuring  the  pro- 
perty. 

The  plaintiffs  accordingly  filed  their  bill  against 
Clements  and  Amum,  and  thereby  prayed  for  an 
injunction  to  restrain  Amum  from  proceeding 
with  his  action  at  law,  for  an  account  of  what  was 
dae  to  them  in  respect  of  the  sums  paid  by  Law- 
rence to  the  building  society  and  to  Clements 
respectively,  and  for  a  foreclosure  decree  against 
Amam  and  Clements  in  case  these  sums  were  not 
paid. 


The  injunction  was  moved  for  on  the  19th 
March  1874,  when  it  was  ordered  that  the  plaintiffs 
should  fnye  judgment  in  the  action,  such  judg- 
ment and  the  costs  of  the  action  to  be  afterwards 
dealt  with  as  this  court  should  direct.  The  plain- 
tiffs now  moved  for  a  decree  in  the  terms  of  the 
prayer. 

Dickinson,  Q.C.  and  Strickland  for  the  plain- 
tiffs read  evidence  to  prove  that  neither  the 
building  society  nor  Lawrence  had  had  any  notice 
of  the  mortgage  to  Amum.  Thoy  submitted  that 
the  effect  of  the  receipts  given  by  the  building 
society  was  to  vest  the  legal  estate  in  the  mort- 
gaged premises  in  Lawrence  (Pease  v.  Jackson, 
L.  Bep.  3  Ch.  576)  who  was  also  entitled  to  tack 
his  additional  payment  to  Clements,  inasmuch  as 
Arnum*s  mortgage  deed  gave  the  latter  notice  of 
the  under  leases,  and  bound  him,  therefore,  to 
make  inquiry,  in  which  case  he  would  have  dis- 
covered the  fact  of  the  mortgage  to  the  building 
society. 

Oreen,  Q.C,  {0.  Hastings  with  him)  for  the 
defendant  Arnum. — This  case  is  altogether  dif- 
ferrent  from  that  of  Pease  v.  Jackson  (L.  Rep.  3 
Ch.  576).  There,  the  mortgagee  whose  claim  was 
postponed  was  an  equitable  incumbrancer  only, 
out  here  Amum  has  a  legal  title  with  which  this 
coort  will  not  interfere.  The  Act  6  &  7  Will.  4, 
c.  32,  says  that  the  statutory  receipt  of  the  building 
society  shall  vest  the  estate  comprised  in  their 
security  "  in  the  person  or  persons  for  the  time 
being  entitled  to  the  equity  of  redemption."  And 
that  person,  here,  is  the  defendant  Amum,  who 
has  a  legal  title  in  the  property  of  which  Lawrence 
and  his  representatives  are  merely  equitable  in- 
cumbrancers. He  cited  also 
Prosser  v.  Rice,  28  Beav.  C8* 

A  reply  was  not  called  for. 

The  VICE-CHANCELLOR  Said  that  he  could  not 
distinguish  this  case  from  Pease  v.  Jackson  (L.  Bep. 
3  Ch.  576).  Lawrence  had  furnished  the  money 
for  paying  off  the  building  society,  and  was,  there- 
fore, according  to  that  decision,  the  person  entitled 
to  the  equity  of  redemption,  it  having  been  ex- 
pressly agreed  that  Lawrence  should  stand  in  the 
shoes  of  the  buildins:  society.  It  was  true  that  the 
mortgage  to  Amum  was  a  le^al  one,  but  he  must 
be  held  to  have  taken  it  subject  to  a  prior  equit- 
able claim.  The  Act,  however,  did  not  appear  to 
give  the  person  paying  off  the  building  society 
such  an  estate  as  would  entitle  him  to  tack  further 
sums  beyond  those  paid  to  the  society,  and  it  had 
not  been  shown  that  Aruum  had  constructive 
notice  of  the  mortgage  to  Lawrence  at  the  time 
when  he  took  his  own  security.  The  decree  would 
contain  a  declaration  that  the  plaintiffs  were  en- 
titled to  priority  over  Arnum  in  respect  of  the 
money  paid  by  Lawrence  to  the  buildmg  society. 
This  would  be  followed  by  the  common  foreclosure 
decree  in  respect  of  that  sum,  and  of  any  amount 
properly  applied  by  the  plaintiffs  for  repairs,  with 
mterest  and  costs  of  the  suit.  Then  there  would 
be  a  declaration  that  Clements  was  a  trustee  for  the 
plaintiffs  for  the  purposes  of  such  legal  estate,  if 
any,  as  became  vested  in  him  on  the  payment  off  of 
the  mortgage  to  the  building  society.  Then,  a 
decree  for  successive  redemptions  by  Arnum,  after- 
wards by  the  plaintiffs,  and  ultimately  by  Clements. 
The  judgment  in  the  action  at  law  must  be  vacated, 
and  the  plaintiffs*  costs  in  the  action  of  ejectment 
and  of  the  motion  for  injunction  must  be  included 
in  their  costs  of  t>b\&  ft\i\Xi. 
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Solicitors  for  the  plaintiffs,  William  Day, 
Solicitors  for  the  defendant  Clements,  E,  Janet 

and  Co, 

Solicitors  for  the   defendant    Arnam,    Deane, 

Chuhhf  and  Co, 


COUBT  OF  QUEES'S  BENCH. 

Reported  bj  J.  Sbobtt  and  M.  W.  McKsllab,  Esqra., 

Barristera^t-Lew. 

Wednesday,  Nov,  11, 1874. 
Haiou  (app.)  v.  The  Town  Council  of  Sqeffield 

(resps.) 

Betting — Place  kept  or  used  for  the  purpose  of 
betting — Foot  races — Betting  Houses  Act  (16  ^  17 
Vict,  c,  119),  s,  3. 

Appellant  was  the  occupier  of  an  enclosed  ground 
used  for  cricket,  foot  racing,  and  other  sports.  On 
the  occasion  on  which  the  ground  was  visited  by 
a  policetnan,  foot  races  were  going  on,  and  6d, 
was  paid  by  ea^h  person  for  admission.  Within 
the  grounds,  btU  outside  the  space  reserved  for  the 
runners,  certain  professional  bettors  stood  on 
chairs  and  stools,  with  books  in  tlieir  luinds, 
sliouting  out  the  odds  on  the  vario^is  runners,  and 
betting  with  different  persons,  wlio  each  paid  \s, 
and  received  in  return  a  ticket.  Behind  each  pro- 
fessional  bettor  was  a  man  who  recorded  tlie  bett 
inade  in  a  book,  Tfie  appellant  knew  of  what 
was  going  on  and  took  no  steps  to  prevent  it, 
though  lie  might  have  prevented  U  if  ne  had  been 
so  minded : 

Held  (following  and  approving  Eastwood  v.  Millar, 
30  L,  T,  Bep.  N.  S,  716),  that  this  ground  was 
a  **  place  "  within  the  meaning  of  sect,  3  of  the 
Betting  Houses  Act  (16  |-  17  Vict,  c.  113),  and 
tluU  on  the  evidence  the  appellant  was  rightly 
convicted  of  permitting  the  place  to  be  "  kept  or 
used  **  for  the  purpose  of  betting. 

Case  stated  by  the   Police    Magistrate   for    the 

Borough  of  Sheffield  for  the  opinion  of  the  Conrt 

of  Queen*8  Bench. 

1.  The  following  summons  was  heard  by  me  on 
the  5th  Dec.  1873: 

Borough  of  Sheffield,  to  wit. — To  Joseph  Haigh,  of  the 
Park,  in  the  township  of  Sheffield,  in  the  said  borough  of 
Sheffield,  licensed  yiotnaller. 

Whereas  information  hatii  this  day  been  laid  before  the 
nndersigned,  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  borough,  for  that  yon  within  the  space  of 
six  calendar  months  Ubst  past,  to  wit,  on  the  21st  July 
1873,  at  the  township  of  Sheffield,  in  the  said  borough, 
being  then  the  occupier  of  a  certain  pla'^,  to  wit,  Hyde 
Park  Cricket  Ground,  situate  at  the  park  in  the  said 
township  and  borough,  unlawfully,  knowingly,  and  wil. 
fully  did  permit  the  said  place  to  be  u«ed  by  Qeorge 
Trickett,  —  Enfield,  T.  Parker,  Turner  Wilson,  Charles 
Johnson,  and  P.  Yardlcy,  for  the  purpose  of  betting  with 
persons  resorting  thereto,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

These  are,  therefore,  to  command  you  in  her  Majesty's 
name  to  bo  and  appear  on  Friday,  the  5th  Dec.  1873,  at 
eleven  o'clock  in  the  forenoon,  at  the  Town  Hall  in  Shef • 
field,  iu  the  said  borough,  before  such  justices  of  the 
peace  in  and  for  the  said  borough  as  may  then  be  there, 
to  answer  to  the  said  information,  and  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  and  seal,  this  4th  Dec.  1873,  at 
Sheffield  aforesaid. 

(Signed)  Fbkdk.  T.  Mappin,  J.P. 

2.  1  convicted  the  defendant  in  the  nominal 
penalty  of  \s,  and  costs,  it  being  the  object  o'  the 
town  council,  at  whose  instance   this  and  other 

summoDFca  were  taken  oat,  as  well  as  of  the  de-   i 


fendant,  to  have  the  cfnestioiui  nuBed  in  this  aw 
determined  by  a  Sapenor  Court. 

3.  The  defendant,  being  disaatiBfied  with  nj 
determination,  and  having  dalj  applied  to  me  in 
writing,  I  state  this  case,  setting  forth  the  iscU 
and  grounds  of  such  determination  for  the  opiiuoD 
of  the  Conrt  of  Queen's  Bench. 

4.  This  charge  was  framed  under  the  Act  16  St  17 
Vict.  c.  119,  which  enacts  that  *'no  hooae,  oflKoe^ 
room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  (among  others)  of  the  oocupier, 
owner,  or  keeper  thereof,  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  oocupier,  or 
keeper,  or  person  using  the  same,  or  of  any  per- 
son having  the  care  or  manasement,  or  in  any  wa? 
conducting  the  business  thereof,  betting  with 
persons  resorting  thereta"  Sect.  3,  under  which 
the  information  was  laid,  imposes  a  penalty  on 
any  person  who,  being  the  owner  or  oocupier  of 
an^  house  office,  room,  or  other  place,  or  a  person 
usmg  the  same,  shall  open,  keep,  or  use  the  same 
for  the  purposes  hereinbefore  mentioned*  or  either 
of  them,  and  also  on  any  person  who,  being  the 
owner  or  ocoupier  of  any  nouse,  room,  office,  or 
other  place  shall  knowingly  and  wilfully  permit 
the  same  to  be  opened,  kept,  or  used  by  any  other 
person  for  the  purposes  aforesaid,  or  either  of 
them. 

5.  The  material  facts  of  this  case  are  that  the  de> 
fendant  occupies,  as  tenant,  a  house,  together  with 
a  piece  of  inclosed  ground  adjoining,  called  Hjde 
Park  Cricket  Ground,  used  for  cricket,  foot  racmg, 
and  other  games  and  sports.    On  the  day  namm 
in  the  summons  foot  racing  took  place  in  the 
grounds,  to  which  persons  were  admitted  on  pay* 
ment  of  6d.    Within  the  grounds,  but  outside  the 
space  reserved  for  the  runners,  and  amongst  the 
spectators,  some  fifteen  or  twenty  persons,  being 
clearly  professional  bettors  (Greorge  Trickett  being 
one  of  them)  stood  on  chairs  and  stools  in  different 
spots,  wilh  books  in  their  hands,  callin|^  out  the 
odds  on  the  various  runners,  and  bettinff  with 
differeot  persons,  a  man  behind  each  of  the  pro- 
fessional bettors  recording  the  bets  in  a  book,  the 
persons    betting    paying  money   [Is.   each)   and 
receiving  a  ticket.    (A  large  number  of  personi 
assembled  in  the  grounds,  to  the  number  of  ap- 
wards  of  10,000.)    Although  there  was  nothing  to 
show  the  terms  on  which  Trickett  and  the  ouier 
professional  bettors  were  admitted  to  the  grounds, 
the  evidence  satisfied  me  that  the  defendant  knew 
of  what  was  going  on  and  took  no  steps  to  prevent 
it,  and  that  he  might  have  preventea  it  if  he  hsd 
been  so  minded.    No  attempt  was  indeed,  as  I  un- 
derstand, made  on  the  part  of  his  counsel  to  con- 
trovert that  part  of  the  case.    Further,  although 
his  couuHel  did  attempt  to  contend  that  the  spsee 
of  ground  was  not  a  *'  place  '*  within  the  statute,  I 
was  of  opinion  that  it  was.    I  observed  that  Mr. 
Justice  Blackburn,  in  giving  his  judgment  in 
Doggett  v.  Catterns  (34  L.  J.  159,  C.  P.),  in  the 
Exchequer  Chamber,  while  holding  with  the  rest 
of  the  court  that  a  spot  under  a  tree  in  Hyde  Pui, 
resorted  to  for  the  purpose  of  betting,  was  not  s 
place  within  the  Act  (reversing  the  dedsion  of 
the  Court  of  Common  Pleas),  is  reported  to  hift 
observed,  *'  I  do  not  say  that  an  open  field  is  not 
a  place  which  may  come  within  the  desariptaoa 
of  the  term  place  in  the  statute  *'    On  the  otbff 
hand  the  counsel  in  support  of  the  oomplainsnlib 
in  answer  to  my  inquiry,  declined  to  conlead  thtt 
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tile  nae  of  a  ohur  or  Btool  oonatitnted  each  par- 
ticnlar  spot  where  Trickett  and  the  betting  men 
■tood  ■  place  as  distiogaiBhed  from  the  Hyde  Pork 
Cricket  Groand  generally.  There  is  ac  obvioutj 
distinction  between  a  chair  and  the  wooden  strno- 
tnru  on  the  Doncaater  raoeoonrHe.  which  in  Shaur 
T.  MorUy  (L.  Bep.  3  Ex.  137,  also  reported  S? 
Ii.  J.  105,  M.  C.)  was  held  to  be  an  office  and  place 
within  the  Act. 

9.  The  real  qaeation  on  the  oaae,  as  seemed  to 
me,  was  one  quite  distinct  from  the  reported  cases, 
and  was  this,  was  there  a  user  by  Trickett  of  the 
Hyde  Park  Cricket  Ground  for  the  purpose  of 
betcing  with  persoDB  resorting  thereto  witliin  tba 
meaning  of  the  AotF  Bat  more  closely  the  qnes~ 
tion  is,  does  the  statute  inolade  an  incidental  and 
partial  nae  of  a  place  for  betting  pnrposesj  or  ia 
it  confined  to  what  may  be  termed  either  a 
"paramount,"  or  "dominant,"  or  "governing" 
□ae  P  The  groands  are  really  used  for  the  purpose 
of  foot  racing  and  other  games  and  sports,  and 
they  are  ooonpied  bv  the  defendant  as  tenant  for 
thoae  purposes,  and  ii  from  being  declared  anlawfnl 
or  from  any  other  oanse  the  practice  of  betting  as 
above  described  were  ta  cease,  the  grounds  wonld, 
in  every  other  respect  be  occupied  by  the  defen- 
dant, and  used  for  the  purposes  and  with  all  the 
oUier  incidents  heretofore  existing.  In  matter  of 
tact  as  well  as  law  there  was  no  occupation  or 
user  by  the  defendant  himself  of  this  place  for  any 
prohibited  purpose,  bat  on  the  other  hand  I  found 
aa  a  matter  of  fact  (as  a  legitimate  deductiun  from 
the  evidenoe)  that  Trickett  resorted  to  the  groands 
for  the  sole  or  principal  object  of  betting  with 
Other  persons  present, 

?■  I  entertained  doubts  as  to  whether  the  de- 
fendant bad  committed  the  particular  offence 
charged,  still  the  ultimate  inclination  of  my 
opinion  was  that  the  defendant  had  brought  him- 
nll  within  the  four  corners  of  the  Act,  and  I  was 
the  mole  inclined  to  take  this  view,  because  I 
CftODOt  doubt  that  the  system  permitted  by  bim  is 
within  the  mischief  songht  to  be  suppressed,  that 
ii,  that  it  tends,  in  the  Unguage  of  the  Act,  "  to 
the  imury  and  demoralisation  of  improvident  per- 
smiB.  1  therefore  convioted  the  defendant  of  the 
offence  charged. 

8.  The  anestion  of  law  for  the  opinion  of  the 
ooort  is,  whether  the  evidence  and  facts,  as  above 
found  by  me,  warranted  the  conviction ;  if  not,  the 
decision  ia  to  be  reversed,  otherwise  it  is  to  be 
■Onoed. 

J.  E.  Davis,  Police  Magistrate,  Sheffield. 
Phabriek,  Q.C.  (with  him  C.  Crompton),  for  the 
appellant,  contended.  First,  that  this  was  not  a 
"place"  within  the  meaning  of  the  Act,  as  that 
word  mnst  be  taken  yutdem  ^enerit  with  the  words, 
"hODse,  office,  room,"  which  prectde  it;  and, 
aeoondly,  that  it  was  not  "  kept  for  the  purposes 
jmiubited  by  the  Act.  [Blackbdrn,  J.— The  con- 
Tiction  is  under  sect.  3,  which  makes  it  an  oSence 
for  the  owner  or  occupier  to  permit  the  place  to  be 
"  naed  "  for  the  purpose  of  betting.]  The  word 
"naed"  means  habitually  used.  [Blackbiiiu(,  J. 
— Even  if  that  were  so,  it  seems  to  hare  been 
K«ttj  cleMJy  proved  that  the  user  here  was 
hafaitnal.]  The  betting  was  not  the  primary  abject 
fi)r  which  the  plaoe  was  kept  or  used,  but  only  an 
inddwnUl  thing,  the  racing  being  the  chief  and 
tlM  rapeoior  object.  Further,  it  must  be  shown 
tint  the   owner    or    oocupier    "  knowingly   and 


wilfully "  permitted  the  user,  and  "  wilfully " 
means  that  he  "  intended  "  it  to  be  used  for  the 
purpose.  [Mellor,  J. — If  a  man,  with  power  to 
prevent  its  being  used  for  the  purpose  of  betting, 
takes  no  step  to  prevent  it  being  used  for  that 
purpose,  surely   he  "  wilfully "  permits  the 


"  Wilfully  "  moons  of  his  will.  If  he  can  prevent 
it  and  does  not,  then  he  permits  it  witfnily.l 
Easfieood  v.  Millar  (30  L  T.  Bep.  N.  S.  716) ;  and 
Dogaetl  v.  Cattems  (12  L.  T.  Rep.  N.  S.  35&i  il 
L.  J.  159,  C.  P.)  were  referred  to. 

Burisr,  for  the  respondents. — DoggeUv.  OaUerni 
(tibi  «iip.)  is  clearly  distinguishable  from  the  pre- 
sent case.  In  the  recent  case  of  Botoe  v.  Fantoiek 
(30  L.  T.  Bep.  N.  S.  524;  L.  Eep.  9  C.  P.  339),  the 
appellant  stood  on  a  stool  on  a  race  course,  making 
bets  and  receiving  deposits  of  money.  A  large 
umbrella,  capable  of  covering  several  persons,  being 
filed  over  his  head  by  means  of  a  long  pointed 
stick  with  a  spike  at  tne  end,  which  was  inserted 
into  the  ground ;  and  on  the  outside  was  a  placard 
bearing  the  owner's  name  and  addreaa,  and  an  an- 
nouncement, "  We  pay  all  bets  past  the  post ;"  and 
the  Court  of  Common  Fleas  held  that  he  was  using 
a  fixed  and  ascertained  "  place,"  within  the  mean- 
ing of  the  Act,  for  the  purpose  of  betting,  and  that 
he  was  rightly  convicted.  That  is  a  stronger  case 
than  the  present.  The  case  of  Eastwood  v.  Miliar 
(30  L.  T.  Rep.  N.  S.  716),  is  undistioKuishable 
from  the  present  case.  There  the  appeUant  was 
owner  of  certain  inclosed  groundii,  to  which  persons 
were  admitted  through  a  gate  by  ticket,  for  which 
they  paid.  Whilst  a  pigeon  shooting  match  was 
eoing  on  there  between  two  persons  for  a  wager. 
Bets  were  made  by  several  persons,  two  bookmakers 
shouting  out  and  offering  odds  ;  after  the  shooting 
match  there  was  a  foot  race,  at  which  bets  were 
similarly  made :  and  appellimt  was  standing  by, 
taking  no  part  in  the  betting,  but  he  could  hear 
what  the  Dookmakors  and  others  were  saying. 
This  court  held  that  the  grounds  were  a  "  place 
within  the  3rd  section  of  the  Act,  and  that  the 
evidence  jnstilicd  a  conviction  for  permitting  the 
place  to  be  "kept  or  used"  for  the  purpose  of 
oetting.  Lush,  J,,  said  :  "  It  has  not  been  denial 
that  on  open  ground,  or  not  covered  oTer,  could  be 
i>  place  within  the  moaning  of  the  Act,  I  can  see 
no  reason  why  an  inclosed  area,  though  uncovered, 
nhould  not  be  a  place  within  the  meaning  of  the 
Act  as  well  as  a  building.  It  is  an  inclosed  space 
occupied  exclusively  by  the  appellant ;  it  is,  there- 
fore, quite  within  the  words  of  the  Act,  and  quite 
within  the  intention  of  it,  too.  That  it  is  a  large 
inclosure— between  three  or  four  acres  in  extent — 
does  not  at  all  afiect  the  question  whether  it  ia  or 
is  not  a  '  place,'  within  the  meaning  of  the  Act, 
'he  inclosure  being  a  place  to  tihich  persons  are 
ulmitted  onl^  by  leave  of  the  occupier,  the  appel- 
lant," all  which  is  equally  true  in  the  present  case. 
"  The  next  question,"  said  his  Lordship,  "  is, 
irhcther  the  evidence  was  sufficient  to  show  that 
the  plaoe  was  kept  or  used  for  the  purpose  of 
belting.  It  has  been  said  that  the  evidence  is  only 
of  what  took  place  ou  one  occasion ;  and,  further, 
that  the  primary  object  for  which  the  place  was 
'  ""'  1      -         -  betting  bat  pigeon  shooting. 


tkko  that  view  of  the  matter.    I  think  the  evidence 
was  sufficient  to  justify  the  ^u&ticA%  ul  wt^u^  v^ 
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the  conclusion  that  the  place  was  kept  or  used  for 
the  purpose  of  betting  as  well  as  for  the  purpose  of 
pigeon  shooting ;  and  I  think  there  was  good  reason 
for  coming  to  tne  conclusion  that  it  was  kept  for 
the  one  purpose  as  well  as  the  other." 

Blackburn,  J. — I  think  that  the  conviction  in 
this  case  must  be  affirmed.  The  Legislature,  in 
passing  the  Act  of  16  &  17  Vict.  c.  110,  begin  by 
reciting  in  the  preamble  that  "  a  kind  of  gaming 
has  of  late  sprung  up,  tending  to  the  injury  and 
demoralisation  of  improvident  persons,  by  the 
opening  of  places  called  betting  houses  or  offices, 
and  the  receiving  of  money  m  advance  by  the 
owners  or  occupiers  of  such  houses  or  offices,  or  by 
other  persons  acting  on  their  behalf,  on  their  pro- 
mise to  pay  money  on  events  of  horse  races  and 
the  like  contingencies ;  for  the  suppression  thereof 
be  it  enacted,  &c.  The  1st  section  of  the  Act 
then  provides  that  *'  no  house,  office,  room,  or 
other  place,  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof, 
or  any  person  using  the  same,  or  any  person  pro- 
cured or  employed  by  or  acting  for  or  on  behalf  of 
such  owner,  occupier,  or  keeper,  or  person  using 
the  same,  or  any  person  having  the  care  or  manage- 
ment, or  in  any  manner  conducting  the  business 
thereof,  betting  with  persons  resorting  thereto ;  or 
for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  behalf  of  such  owner,  oc- 
cupier, keeper  or  person,  as  aforesaid,  as  or  for  the 
consideration  for  any  assurance,  undertaking,  pro- 
mise, or  agreement,  express  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing,  on 
any  event  or  contingency  of  or  relating  to  any 
horse  race,  or  other  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consiaeration  for  uecnriog 
the  paying  or  giving  by  some  other  person  ot 
any  money  or  valuable  thing  on  any  such  event  or 
contingency  as  aforesaid."  On  this,  my  brother 
Brett  remarks  in  the  case  of  Bows  v.  Fenwick  {ubi 
sup.) :  "  When  the  Act  of  Parliament  in  question 
passed,  the  Legislature  had  not  made  up  its  mind 
to  proliibit  gaming  altogether.  But  what  it  did 
mean  to  prohibit  was,  that  which  is  described  in 
the  preamble,  viz.,  a  kind  of  gaming  which  had 
of  late  sprung  up,  tending  to  the  injury  and  de- 
morlisation  of  improvident  persons,  *  by  the  open- 
ing of  places  called  betting  houses  or  offices,  and 
the  receiving  of  money  in  advance  by  the  owners 
or  occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promises 
to  pay  money  on  events  of  horse  racing  and  the 
like  contingencies.*  That  discloses  the  kind  of 
gaming  which  was  sought  to  be  suppressed.  The 
enacting  part  of  sect.  1  then  provides  that  *no 
house,  ofice,  room,  or  oilier  itlacv,  shall  be  opened, 
kept,  or  used '  for  the  purposes  mentioned  m  the 
preamble.  And  then  sect.  3  enacts  that  *  any  per- 
son who,  being  the  owner  or  occupier  of  any  house, 
office^  room,  or  other  places  or  a  person  using  the 
same  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned,  or  either  of  them, 
Ac.,  and  any  person  having  the  care  or  manage- 
ment of  or  in  any  manner  assisting  in  conducting 
the  business  of  any  house,  office,  room,  or  place, 
opened,  kept,  or  used  for  the  purposes  aforesaid, 
or  any  of  them,*  shall  on  summary  conviction  bo 
liable  to  a  penalty.  It  would  seem,  therefore,  that 
the  kind  of  gaming  prohibited  is  the  opening  and 
keeping  a  place  for  the  purpose  of  gaming  or 
betting  with  persons  resorting  thereto— a  fixed 
place  to  which  all  persons  may  resort."    I  refer  to 


these  observations,  not  for  the  parpose  of  dinent- 
mg  from  them,  but  for  the  parpose  of  saying,  thtt 
while  the  latter  part  of  the  section  refers  only  to 
chat  kind  of  betting  mentioned  in  the  preamble^  I 
think  it  is  not  clear  that  the  first  part  of  the  sec- 
tion does  not  go  farther.  It  is  saflScient  to  bit, 
that  in  the  present  case  the  betting  was  a  fjambling 
for  something  deposited,  and,  therefore,  within  the 
section.  The  money  was  deposited  also  in  the 
case  of  Bow8  v.  Fenwick  {ubi  sup.),  and  the  same 
was  the  case  in  Eastwood  y.  MiUar  {ubi  tup.) ;  and 
it  is  perfectly  intelligfble  that  the  Legislature  may 
have  intended  to  confine  itself  in  this  enactment 
to  betting  done  only  in  that  manner.  Bat  it  is  not 
necessary  to  decide  that  point  here,  for  the  gaminff 
in  this  case,  as  in  the  two  cases  jast  mentioned 
was  by  depositins  money  with  the  professions! 
bettors,  who  do  not  trust  others,  thoogfa 
trusted  by  them.  The  first  question  to  be 
determined  here  is,  whether  this  was  a  **  place" 
within  the  meaning  of  the  Act?  It  was  com- 
pletely under  the  control  of  the  owner,  jast  u 
much  as  a  skittle  alley  is,  and  it  is  immatenal  thst 
it  was  not  covered  in.  In  the  Hyde  Park  case 
{Doggett  v.  Cattems  {ubi  sup.),  where  the  betting 
took  place,  was  clearly  not  a  "  place "  within  the 
meanmg  of  the  Act,  because  the  person  who  hsd 
the  control  over  Hyde  Park  was  the  ranger,  sod 
he  had  nothing  to  do  with  the  betting.  Here,  on 
the  contrary,  it  is  proved  by  the  magistrate,  thst 
the  appellant  received  money  for  admitting  persons 
to  the  ground,  and  that,  "  within  the  grounds,  bat 
outside  the  space  reserved  for  the  runners,  sod 
amongst  the  spectators,  some  fifteen  or  sixteen 
persons,  being  clearly  professional  bettors, 
(Greorge  Trickett  being  one  of  them),  stood  on 
chairs  and  stools  in  difierent  spots,  with  books 
in  their  hands,  calling  out  the  odos  on  the  varioos 
runnerp,  and  betting  with  different  persons,  a  msn 
behind  each  of  the  professional  bettors  recording  Uk 
bets  in  a  book,  the  persons  betting  paying  maatj 
(Is.  each)  and  receiving  a  ticket,  although  there 
was  nothing  to  show  the  terms  on  which  xrickett 
and  the  other  professional  betters  were  admitted 
to  the  grounds,  the  evidence  satisfied  me  that  the 
defendant  knew  of  what  was  going  on  and  took  no 
steps  to  prevent  it,  and  that  he  might  hare  pre- 
vented it  if  he  had  been  so  minded.  No  attempt 
was,  indeed,  as  I  understand,  made  on  the  part  of 
his  counsel  to  controvert  that  part  of  the  csae.** 
Though  it  is  not  expressly  stated  that  the  Is.  wsi 
received  by  the  professional  bettors  under  the  obli- 
gation to  pay  the  odds  in  shillings,  in  case  the 
persons  depositing  it  won,  that  is  clearly  the 
meaning.  And  on  the  rest  of  the  finding,  I  cso 
come  to  no  other  conclusion  than  this,  that  the 
magistrate  was  of  opinion  that  the  appellant  knev 
that  people  would  come  into  his  gronnds  for  the 
purpose  of  betting,  and  knowing  that  he  permitted 
it ;  Knowing  that  was  their  intention,  he  permitted 
them  to  enter,  and  must  therefore  be  taken  to 
have  intended  the  natural  conseouences  of  Ids  scL 
There  is  an  old  case  reported,  3  B.  ft  Ad.  ISI  (fo 
V.  Moore),  where  a  person  converted  his  premisea 
which  adjoined  a  public  highway,  into  a  shoodsg 
ground,  where  persons  came  to  shoot  at  a  tsrgct 
and  also  at  pigeons,  and  other  persons  eol* 
lected  outside  and  in  the  neighbooring  fieUi 
to  shoot  at  the  pigeons  which  escaped  from  the 
ground,  a  groat  noise  and  distarbanoe  being 
caused,  and  it  was  held  that  he  was  indiotdble  kr 
causing  this  nuisance,  inasmach  as  it  was  a  pi^ 
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bable  and  nataral  oonBeqaence  of  his  keepixig 
ground  for  shooting  pigeons  in  such  a  place,  it 
Eeing  proved  here,  on  ample  evidence,  that  the 
appeUant,  who  had  the  grounds  solely  under  his 
control,  permitted  them  to  be  used  for  the  purpose 
of  betting,  by  Trickett  and  others,  is  it  any  defence 
to  say  that  the  grounds  were  used  primarily  for 
another  purpose  P  The  appellant  keeps  them  for 
both  purposes.  I  cannot  understand  any  argu- 
ment adduced  to  show  the  intrinsic  superiority  of 
the  racing  oyer  the  betting.  As  to  the  further 
argument  that  it  must  be  shown  that  the  place  is 
'*  habitually  *'  used  for  the  purpose  of  betting,  it 
may  be  replied,  in  the  first  place,  that  there  is 
nothing  in  the  statute  about  the  necessity  of  the 
place  beinjg;  habitually  used  for  the  purpose  of 
betting.  In  the  next  place,  if  betting  had  taken 
place  there  only  once,  the  magistrate  would  not 
probably  find  that  it  was  "  used  "  for  the  purpose ; 
but  if  the  occupier,  knowing  that  betting  was 
going  on,  though  once  only,  permitted  the  place  to 
be  used  for  that  purpose,  the  case  would  be  within 
the  statute.  I  do  not  express  any  opinion  on  the 
question  whether  the  Act  is  restricted  to  cases 
where  money  is  actually  deposited,  or  whether  it 
extends  to  other  cases  also.  That  may  be  a  ques- 
tion of  some  nicety,  and  it  is  not  necessary  to 
decide  it  now,  as  money  was  deposited  in  the 
present  case.  For  the  reasons  I  have  given,  I 
think  the  conviction  was  right,  and  ought  to  be 
affirmed. 

Mellob,  J. — I  am  of  the  same  opinion.  Authority 
is  not  wanted  for  affirming  this  conviction ;  but  if 
authority  were  wanted  we  have  it  in  the  case  of 
Eastwood  V.  Millar  (uhi  sttp.)     I  entirely  agree 
with  what  was  said  by  my  brothers  Lush  and 
Archibald  in  that  casn.    In  that  case  only  one  in- 
stance of  betting  had  been  proved,  but  I  entirely 
agree  with  the  view  taken  there  by  my  learned 
brethren,  which  disposed  of  the  arguments  based 
on  that  fact;  and  I  concur  in  what  my  brother 
Blackburn  has  now  said  with  reference  to  the  word 
habitual.    Whether  the  user  was  habitual  or  not 
was  a  question  of  fact  for  the  magistrates  to  de- 
termine.   Except  so  far  as  the  frequency  of  the 
thing  shows  that  it  must  have  been  "  knowingly" 
permitted,  I  do  not  see  the  importance  of  showing 
that  the  user  was  habitual.     Here  professional 
bettors  stood  on  chairs  and  stools,  with  other  per- 
sons behind  them  to  record  the  bets  when  made, 
so  that  nothing  can  be  clearer  than  the  fact  of  the 
betting.    As  to  whether  an  actual  deposit  of  the 
money  was  necessary,  I  say  nothing.    As  to  the 
oontention  based  on  the  word  "  pl&ce,**  I  think  the 
matter  is  quite  unarguable.     The    observations 
made  upon  that  word  in  the  Exchequer  Chamber, 
in  the  case  of  Doggeit  v.  Cattems  (uhi  »up.),  do  not 
touch  the  present  case.     I  cannot  imagine  any- 
thing being  clearer  than  this,  that  the  place  where 
the  betting  was  allowed  to  take  place  here  was  a 
**  place  *'  within  the  meaning  of  the  Act.    In  ap- 
plying the  enusdem  generis  rule  of  construction  m 
a  case  like  the  present  we  must  look  at  the  object 
of  the  Act,  and  bear  in  mind  that  every  succeeding 
word  18  larger  in  its  meaning  than  those  that  pre- 
cede it ;  so  that,  assuming  the  applicability  of  this 
mle  of  construction,  we  are  not  bound  by  it  here 
to  give  any  narrow  interpretation  to  the  word 
"  place."    For  the  reasons  mentioned,  I  think  the 
magistrate   was   right   in  the  view  he  took  of 
this  case,    and   that   the    conviction   must    be 
affirmed. 


Lusu,  J. — I  am  of  the  same  opinion.    I  have 
given  a  groat  deal  of  consideration  to  this  statute 
since  the  decision  pronounced  by  myself  and  my 
brother  Archibald  in  the  case  of  Eastwood  Y.Millar 
{uhi  sup.),  and  the  result  is  that  I  am  convinced  we 
were  entirely  right  in  the  view  we  took  of  the 
statute  in  that  case.    The  preamble  of  the  Act  is 
in  these  words,  '*  Whereas  a  kind  of  gaming  has 
of  late  sprung  up,  tending  to  the  injury  and  de- 
moralisation of  improvident  persons  by  the  opening 
of  places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promise  to 
pay  money  on  everts  of  horse  races  and  the  like 
contingencies."    Now  it  appears  to  mo  clear  from 
this  that  there  was  no  intention  on  the  part  of  the 
Legislature  to  interfere  with  betting  or  wagering 
as  it  had  ordinarily  been  practised  before ;  a  pre- 
vious Act  (8  &  9  Yict.  c.   109)  dealt  with  cases  of 
ordinary  betting,  treating  them  as  a  matter  of 
neutral  character,  neither  on  the  one  hand  to  be 
encouraged,  nor,  on  the  other  hand,  to  bo  prevented. 
It  loft  bets  of  the  ordinary  kind  as  a  mere  matter 
of  honour  between  the  parties.    Neither  did  the 
Legislature,  by  the  Act  of  16  &  17  Vict.  c.  119, 
intend  to  interfere  with  betting  as  ordinarily  prac- 
tised.   What  was  intended  to  be  dealt  with  by  this 
statute  was  a  new  form  of  betting,  taking  the  form 
of  common  gambling,  a  very  different  tning  from 
the  former  kind,  and  much  more  demorsQising. 
And  the  words  of  the  enacting  part  of  the  statute 
go  beyond  the  words  of  the  preamble  for  the  pur- 
pose of  better  carrpng  out  the  object  intended, 
and  making  the  Act  more  effectual.    The  words  in 
the  preamble  are  *'  houses  or  offices;*'  and  if  these 
were  the  only  words  in  the  enacting  part  of  the 
statute  it  would  be  easy  to  evade  it  by  carrying  on 
the  prohibited  gambling  elsewhere.    To  prevent 
this  the  enacting  part  of  the  Act  says  (sect.  3)  **  or 
other  place,"   including  inclosures  or    anything 
else.     It  is  the  kind  of  betting  carried  on,  not  the 
nature  of  the  place  where  it  is  carried  on,  which 
the  statute  regards  and   aims  at.      Again,   the 
preamble  speaks  of  '*  the  owners  or  occupiers  of 
such  houses  or  offices,  or  other  persons  acting  on 
'jheir  behalf."     It  would  be  easv  to  evade  this, 
also,  if  these  were  the  only  words ;  therefore,  the 
enacting  part  of  the  statute  (sect.  3)  goes  on  to  speak 
also  of  "  a  person  using  the  same,"  and  prohibits 
the  owner  or  occupier  from  knowingly  and  wilfully 
permitting  the  same  to  bo  opened,  kept,  or  used 
"  by  any  other  person  for  the  purposes  aforesaid, 
or  either  of  them ;"  the  purposes  aforesaid  being 
the  carrying  on  of  the  business  of  gambling.     I 
think  it  is  quite  evident  that  the  Legislature  in- 
tended to  suppress  this  particular  kind  of  gambling 
altogether,  and  we  must  construe  the  Act  so  as  to 
suppress  the  mischief  and  to  advance  the  remedy, 
whilst  not  straining  its  language  so  as  to  embrace 
cases  which  are  not  within  it.    The  present  case 
seems  to  me  to  come  within  the  very  words  of  the 
Act,  as  well  as  within  its  spirit.     I  need  not  again 
recite  the  facts  which  show  it  to  be  so,  as  they 
have  already  been  sufficiently  stated  by  my  learned 
brothers.     I  am  of  opinion  that  the  conviction 
should  be  affirmed. 

Conviction  affirmed. 

Attorneys  for  appellant,  Doyle  and  Edwards,  for 
Binney  and  Sons,  Sheffield. 

Attorney  for  respondents,  B.  and  W.  B.  Smith, 
for  Yeom^ns,  Sheffield. 
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Beported  bj  S.  A.  Kiholaxx,  Eiq.,  BarrisUr-ftt-Lftw. 


Tuesday,  Nov,  24,  1874. 

Beg.  v.  Hannat. 

Land  not  injuriously  affected — Notice  to  treai — Time 
within  which  complaint  may   he  made — Lands 
Clauses  Consolidation  Act  1845  (8  jj-  9  Vict,  c,  10) 
—11  ^  12  Vict,  c4Sss,l  and  11. 
Where  a  person  is  required  to  give  up  any  lands 
under  the  I2lst  section  of  the  Lands  Clauses 
Consolidation  Act  1845  (8  ^  9  Vict,  c,  18)  and 
have  the  amount  of  compensation  settled  hu  two 
justices;  if  the  lands  have  not  been  injuriously 
affected,  it  is  not  necessary  that  the  complaint 
shaU  be  made  to  the  justice  within  six  montfis  from 
the  time  of  the  notice  under  the  11  ^  12  Vict,  c,  43 
sect,  1  ^  11. 
Be  Edmandson  {17  Q.  B,  67)  distinguished, 
BuLE  calling  apon  Jamee  Lenox  Hannay,  a  Metro- 
politan police  magistrate,  and  James  Mair,  to  show 
cause  wny  a  writ  of  mandamus  shoald  not  issae 
commanding    the    said   magistrate  to  hear  and 
determine  a  summons  by  the  Metropolitan  Board 
of  Works  against  the  said  James  Mair,  touching 
the  compensation  to  be  paid  to  him  by  the  Board 
in  respect  of  his  interest  in  certain  premises. 

It  appeared  from  the  affidavits  upon  which  the 
rule  was  obtained  that  James  Mair  was  occupier  of 
some  premises  in  Shoreditch  within  the  compulsory 
limitA  of  the  Metropolitan  Street  Improvement 
Act  of  1872,  with  wnich  Act  the  Lands  Glauses 
Consolidation  Act  of  1845  (8  &  9  Yict.  cap.  18)  is 
incorporated. 

The  Metropolitan  Board  of  Works  required  the 
premises  for  the  purpose  of  a  new  street,  and  on 
the  4th  March  1874  they  served  Mr.  Mair  with  a 
notice  to  treat  under  sect.  18  of  the  last  mentioned 
Act. 

On  the  21st  March  Mr.  Mair  sent  in  his  claim, 
in  which  he  stated  that  he  was  a  yearly  tenant  at 
a  certain  rent. 

The  Board  requiring  possession  on  the  25th  Dec. 
1874,  they  on  the  30th  Oct.  procured  a  summons 
to  be  issued  from  the  Worship-street  Police  Court 
req^uiring  Mr.  Mair  to  attend  and  have  his  compen- 
sation assessed  by  the  magistrate  under  sect.  121 
of  the  Lands  Clauses  Act  1845.  Upon  the  7th 
Nov.  the  parties  attended  when  it  was  objected 
on  behalf  of  Mr.  Mair  that  the  application  was  too 
late,  inasmuch  as  more  than  nine  months  having 
elapsed  since  the  notice  to  treat  was  served  the 
matter  came  within  sect.  11  of  11  &  12  Yict.  c.  43, 
and  the  magistrate  being  of  opinion  that  the 
objection  was  well  founded,  declined  to  hear  the 
case,  or  to  determine  the  amount  of  the  compensa- 
tion. 

Woolf  showed  cause. — The  summons  in  this  case 
was  a  complaint  made  before  a  justice,  upon  which 
he  had  authority  to  make  an  order  for  the  payment 
of  monev,  under  the  11  &  12  Vict.  c.  43,  s.  1.  By 
the  11th  section  it  is  enacted  that  in  all  cases 
where  no  time  is  already,  or  shall  hereafter  be 
specially  limited,  for  making  any  such  complaint, 
or  laying  any  such  information  in  the  act  or  acts 
of  Parliament  re]ating  to  each  particular  case,  such 
complaint  shall  oe  made  ana  such  information 
shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  infor- 
mation respectively  arose.  Here  more  than  six 
moDtba  baa  elapsed  between  the  service  of  the 


notice  to  treat  and  the  issuing  of  the  si 
and,  therefore,  the  magistrate  had  not  Jarisdictioii 
to  entertain  the  question.  In  ihe  case  6t  Re 
Edmundson  (17  Q.  d,  67),  it  was  held  thatan  adjudi* 
cation  by  two  justices  under  the  Lands  Chuiset 
Consolidation  Act  1845,  and  Railway  Glauses  Con- 
solidation Acts  1845,  of  the  sum  to  be  paid  by  a 
railwav  company  as  compensation  to  a  party  whow 
lands  had  been  mjuriously  affected  bj  the  ezerdie 
of  their  statutory  powers,  is  an  order  within  tht 
11  %  12  Yict.  0.  43,  H.  1,  and  is  bad  under 
sect.  11  if  the  complaint  on  which  the  order  is 
founded  be  made  more  than  six  oalendar  months 
after  the  cause  of  complaint  arose.  The  award  by 
the  magistrate  is  in  effect  an  order  for  the  pav- 
ment  ofmoney,  and,  although  under  sect.  12  of  the 
Lands  Glauses  Consolidation  Act,  the  respondent 
would  be  entitled  to  compensation  for  the  "value  of 
his  unexpired  term  or  interest,  and  for  any  loss  or 
injur V  he  might  sustain,  which  compensatioo 
would  be  settled  by  two  justices  if  he  nad  gone 
before  them  within  six  months  after  notice,  yet  I 
submit  now  the  jurisdiction  of  the  jastioes  is 
ousted,  and  he  is  entitled  to  go  before  a  jury  to 
settle  his  claim  under  the  63th  section  of  the  Act. 
[Blackburn,  J. — A  notice  to  treat  remains  binding 
for  six  years,  and  yet  you  say  that  in  a  case  <? 
compensation  before  justices  it  has  onlj  an  effect 
for  six  months.]  I  do  not  say  the  notice  expires, 
but  that  they  must  seek  a  fresh  tribonai,  and  go 
before  an  arbitrator  or  a  jury. 

Blackburn,  J. — In  the  case  cited  br  Mr.  Wool( 
the  lands  had  been  "  injuriously  affected,"  and 
compensation  was  due,  so  that  it  might  be  said 
there  was  something  in  the  nature  of  a  ooniplaint 
The  judgment  of  Patteson  and  YHghtman,  4j^  for 
whose  opinions  I  have  the  profonndest  respect, 
show  that  those  learned  judg^  had  in  their  minds 
the  distinction  which  would  arise  if  there  had  been 
no  injurious  affecting.    Here  there  is  no  compen- 
sation due  till  the  board  takes  possession.    Whit 
the  magistrate  does  is  a  mere  completion  of  the 
contract  between  the  parties  of  which  the  notice  to 
treat  is  the  first  step.    I  do  not  entertain  the  lesst 
doubt    that   the    magistrate  had  jurisdiction  to 
hear  this  summons,  and  I  think  we  shoald  distort 
the  language  of  the  statute  if  we  were  to  interpret 
it  as  has  been  suggested.    I  confess  that  I  should 
have  paused  before  I  came  to  the  same  conclosioB 
as  the  learned  judges  in  Be  Edmundaon  (17  Q.B. 
67).    In  the  cases  to  which  sect.  68  of  the  hunk 
Clauses  Act  applies,  no  limitation  in  point  of  tiiw 
is  imposed  on  the  right  of  the  party  whose  lands 
have  been  injuriously  affected  to  have  compenst' 
tion  assessed  by  arbitration  or  by  a  jury,  and  tlist 
would  have  led  me  to  hesitate  before  I  decided 
that  there  was  any  such  limitation  in  caaes  which 
come  under  sect.  121. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  the  magistrate  acting  under  tne  Land  Clioscs 
Consolidation  Act  is  in  the  same  position  as  u 
arbitrator  would  be  if  he  were  appointed  for  ths 

furpose  of  assessing  compensation.  Prima  ybc•^ 
should,  but  for  the  case  which  has  been  cited, 
have  said  that  there  was  no  complaint  befon  hiB 
at  all ;  but  it  is  enough  to  say  that  the  pissat 
case  is  not  a  similar  one  to  that.  Thare  the  fartj 
might  in  some  sense  be  said  to  be  »  complainaD^ 
though  I  should  have  hesitated  before  ooming  ts 
such  a  conclusion.  The  present  applioation  «ii 
merely  to  get  compensation  asseaaea  for  fasniw 
which  had  not  been  injuriously  affeoted«  and  thit 
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preyents  the  two  cases  from  being  at  all  similar 
one  to  another. 

A&CHiBALD,  J. — If  this  had  been  a  case  of  in- 
jurious affecting  we  should  have  been  bound  by 
Be  Edmundson  (17  Q.  B.  67).  Had  the  matter 
been  res  Integra,  I  certainly  should  have  felt  much 
di£Giculty  in  coming  to  the  conclusion  arrived  at 
there.  But  there  is  a  great  distinction  between 
that  case  and  the  present,  for  there  and  here  had 
been  something  done  in  the  nature  of  a  trespass, 
the  only  remedy  for  which  was  by  a  summons  before 
the  justices  whose  adjudication  might  be  said  to  be 
an  order  to  pay  damages,  enf  orciblc  by  distress.  But 
I  am  not  at  all  disposed  to  extend  that  case  bevond 
the  limits  to  which  it  applies,  and  I  agree,  there- 
fore, that  this  rule  for  a  mandamus  to  hear  and 
determine  the  summons  must  be  made  absolute. 

Bule  absolute. 

Attorney    for   applicants,  TJie  Solicitor    to  the 
Board  of  Works, 

Attorney  for  respondent,  W,  Overton, 


JUDICIAL    COMMITTEE    OF 
P&IVY   COUHCIL. 

Reported  by  C.  £.  Haldsit,  Esq.,  Baniator-at-Lftw. 


Tuesday,  Nov.  24, 1874. 

(Present:  The  Bight  Hons.  The  Archbisuop  of 
Caktekbury  (Dr.  Tait),  The  Lord  Cuancellor 
(Cairns),  The  Bishop  of  London  (Dr.  Jackson), 
Lord  Penzance,  Lord  Selborne,  Sir  James  W. 
CoLViLE,  The  Dean  of  Arches  (Sir  R.  Philli- 
more),  and  Sir  Barnes  Peacock.) 

PaRNELL  r.  ROUGHTON. 
ON  APPEAL  FROM  THE  CHANCERY  COURT  OF  YORK. 

Ecclesiastical  law — Ohurch  Discipline  Act — 

Pl-eadinq. 

la  n  #wi7  against  a  beneficed  clergyman  for  offending 
against  the  ecclesiastical  law  in  the  manner  in 
which  he  conducted  divine  service,  the  articles 
alleged  thai  he  himself  did  certain  a^ts  com- 
pliiined  of  **  in  a  ceremonial  ^manner  ;**  and  also 
that  he  "sanctioned,  permitted,  atui  suffered  "  the 
doing  of  such  a>cts  by  others  without  alleging  thai 
he  *'  authorised  "  them ; 

Held  {affirming  the  judgment  of  the  court  bdow), 
that  such  averments  in  the  articles  were  properly 
pleaded. 

An  averment  in  an  article  which  follows  the  exact 
wards  of  a  rubric  in  the  Prayer  Book  ie  sufficient, 
and  tt  Ues  upon  the  minister  complained  of  to 
show  thai  he  has  any  answer  to  it, 

Thts  was  an  appeal  from  an  interlocutory  decree 
or  order  of  the  Worshipful  Granville  Harcourt 
Vernon,  Judge  of  the  Chancery  Court  of  York,  in 
»  caane  of  office  promoted  by  the  respondent 
against  the  appellant. 

The  suit  was  brought  under  the  provisions  of 
the  Act  3  ft  4  Vict.  c.  86,  against  the  appellant,  a 
beneficed  clergyman  in  the  diocese  of  Cnester,  for 
certain  alleged  offences  against  the  laws  ecclesi- 
astical relating  to  the  mode  ot  conducting  Divine 
Servioe. 

The  case  oame  before  the  Chancery  Court  of 
Tork  in  the  first  instance  by  virtue  of  letters  of 
request  from  the  Lord  Bishop  of  Chester. 

An  appearance  was  entered  for  the  appellant, 
and  articiea  were  then  exhibited  on  behalf  of  the 
ipondent. 

Mao.  Gab.— Yol.  IX 


The  appellant  opposed  the  udmission  of   the 

,  articles,  objecting  to  one  article  altogether  and  to 

portions  of  several  others.     He  filed  a  detailed 

statement  of  his  objections  and  of  the  grounds 

thereof. 

The  passages  objected  to  were  of  three  kind<i. 

One  kind  charged  the  appellant  with  doing  cer- 
tain specified  acts  "  in  a  ceremonial  manner,"  or, 
**  as  a  matter  of  cereiiiony,"  or,  "  being  performed 
as  and  constitutir.g  a  ceremony." 

The  second  kind  charged  the  appellant,  not  for 
his  own  acts,  but  with  permitting  and  suffering 
other  clerpnrmon  to  do  certain  acts  in  the  church 
of  his  benefice. 

The  third  kind  was  the  entire  Article  12,  nd 
an  abstract  of  it  in  the  summary  contained  in 
Article  13. 

Article  12  is  as  follows  : 

Also  we  artiolo  and  object  to  yoa,  that  yon  the  said 
Beverend  Charles  Paraoll,  in  the  said  ohnroh  or  chapel  of 
Saint  Margaret,  on  diyem  oooaaions  within  two  years 
next  before  the  oommenoement  of  this  salt  (to  wit),  on 
Sonday  morning  the  3rd  Nov.  1872,  and  on  Sunday 
morning  the  13th  June  1873,  celebrated  the  Lord's  Sappot 
in  the  coarse  of  Public  Worship  and  Divine  Servioe,  and 
yourself  then  consecrated  and  received  the  elements  when 
no  person  communicated  with  you. 

The  article  then  went  on  to  charee  the  permis- 
sion of  somewhat  similar  acts  oy  other  clergymen 
on  two  other  occasions,  the  farther  difference  b-ing 
that  it  was  charged  that  on  these  occasions  re- 
spectively one  or  two  persons  o:.ly  communicatdd. 

The  admission  of  the  articles  was  argued  before 
the  learned  Judge  of  the  Chancery  Court  of  York 
on  the  17th  April  1874.  The  learned  judge  made 
a  slight  alteration  in  the  passage  in  Artie  c  1^^, 
which  had  be  n  objected  to;  but  in  all  other 
respects  overruled  the  objections  of  the  appellant, 
ana  he  ordered  the  articles,  with  this  one  exception, 
to  be  admitted  as  exhibited. 

The  learned  judge,  in  pursuance  of  the  provisions 
of  the  Act  rouirred  to,  gave  leave  to  appeal  from 
this  decree  or  order,  and  from  it  the  present  appeal 
was  accordingly  brought. 

A,  J,  Si^hens,  Q.C.,  Jeune,  and  W.  G.  PhiUi- 
more,  for  the  appellant,  argued  that  the  words  "  in 
a  ceremonial  manner,"  were  embarrassing,  preju- 
dicial, and  improperly  pleaded,  because  they  were 
deductions  of  law,  and  imputations  of  motive: 
{Martin  v.  Mackonochie,  36  L.  J.,  N.  S.,  22,-  Eccl. 
per  Dr.  Lushington.)  [The  Lord  Chancellor. — 
That  case  merely  shows  that  such  words  are  unne- 
cessary; not  that  they  vitiate  the  proceedings. 
Lord  Selborne. — Are  they  to  be  struck  out  a^ 
surplusage  PJ  Yes,  in  that  case ;  but  if  they  are  a 
conclusion  of  law,  it  is  bad  pleading.  They  beg 
the  question,  it  is  the  matter  in  dispute.  The 
acts  mentioned  are  necessarily  ceremonial;  it 
is  the  excess  that  makes  them  illegal,  and 
that  is  a  conclusion  for  the  judfire :  (see  the 
judgment  of  Sir  R.  Phillimore  in  Martin  v. 
Mackonochie,  18  L.  T.  Rep.  N.  S.  257 ;  L.  Eep.  2 
Adm.  &  Ecc.  136.)  The  words,  "  sanctioned,  per- 
mitted, and  suffered,"  are  too  vague ;  they  do  not 
allege  how,  or  whether  the  appellant  was  present  or 
absent :  (see  the  judgment  of  Lord  Chancellor 
Cairns,  in  Martin  v.  Mackonochie,  19  L.  T.  Rep. 
N.  S.  804 ;  L.  Rep.  2  P.  0.  380.)  As  to  the  allega- 
tions in  Articles  12  and  13,  as  to  no  person 
communicating  with  the  appellant,  there  are 
no  means  by  which  a  clergyman  can  find  out 
whether  any  persons  intend  U^  ^20\svTci\a^Qa^A  xv\xn>\ 
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after  he  has  received  the  communion  himself,  now 
that  the  first  rubric  in  the  Communion  Service  has 
fallen  into  disuse.  On  this  point  of  the  case  he 
referred  to  a  case  before  one  of  the  Consistory 
Courts  in  1852,  which  is  privately  printed,  but  not 
reported. 

Dr.  Deane,  Q.C.  and  B.  Shaw^  for  the  respon- 
dent, were  not  called  upon. 

Their  Lordships*  judgment  was  delivered  by 

The  Lord  Chancellor  (Cairns). — Their  Lord- 
ships do  not  desire  to  call  upon  the  respondent. 
The  c|uestions  which  are  raised  in  this  case  are 
questions  merely  of  pleading,  and  are,  moreover, 

auestions  of  mere  technicality  in  pleading;  and 
tieir  Lordships  desire  it  to  be  understood  that,  in 
the  advice  wnich  they  will  feel  it  their  dut^  to 
tender  to  Her  Majesty,  no  decision  will  be  given 
nor  any  opinion  expressed  on  any  proposition  of 
law.  Their  Lordships  cannot  but  regret  that,  upon 
what  is  merely  a  question  of  technicality  in 
pleading,  the  great  and,  as  they  think,  the  un- 
necessary expense  has  been  incurred  of  bringing 
the  case  at  this  stage  before  this  tribunal. 
The  objections  which  are  made  to  the  articles 
are  threefold.  The  first  is  an  objection  to  those 
parts  of  several  of  the  articles  in  which  certain 
acts  are  alleged  to  have  been  done  in  a  ceremonial 
manner,  or  as  connected  with  and  being  part  of 
the  ceremonies  of  public  worship.  With  regard  to 
the  introduction  of  those  words,  their  Lordships 
are  not  prepared  to  say  that  the  words  may  not  be 
surplusage,  and  that  the  conclusion  to  be  drawn 
from  the  other  averments  would  not,  of  itself, 
supply  the  absence  of  these  words,  if  they  had 
been  absent.  But  their  Lordships  cannot  regard 
these  words,  at  the  highest,  as  more  than  a  state- 
ment by  the  pleader  that  the  acts  alleged  were  not 
done  in  an  accidental  or  casual  manner,  but  were 
done  deliberately  and  intentionally,  and  as  forming 
part  of  the  worship  which  was  then  proceeding. 
Their  Lordships,  in  this  sense,  conceive  that  the 
words  amount  to  allegations  of  fact  capable  of 
proof,  and  do  not,  as  was  said,  amount  to  conclu- 
sions of  law  to  be  drawn  from  facts.  The  second 
objection  deals  with  those  parts  of  the  articles  in 
which  it  is  said  that  the  appellant,  being  respon- 
sible as  incumbent  for  the  due  performance  of 
Divine  service  in  his  church,  sanctioned  or  per- 
mitted, and,  in  another  article,  sanctioned  or  per- 
mitted and  suffered,  these  acts,  which  are  alleged 
to  have  been  a  departure  from  the  course  of  public 
worship  as  authorised  by  law.  It  is  said  that  the 
averment  should  have  been  that  the  acts  in 
Question  were  authorised  by  the  incumbent ;  but 
their  Lordships  are  of  opinion  that  the  incumbent 
being  responsible  for  the  due  performance  of 
Divine  service,  it  is,  in  the  first  instance,  at  all 
events,  sufficient  to  charge  that  departures  from 
that  order  of  service  were  sanctioned  or  permitted, 
or  were  sanctioned  or  permitted  and  sufiered,  by 
him,  leaving  it  to  him  to  allege  and  prove,  if  he  is 
able,  anv  circumstances  which  will  show  that  these 
acts,  although  actually  done,  had  not  his  authority, 
or  had  not,  in  reality,  his  sanction  or  permission. 
Their  Lordships,  not  finding  any  precise  statutory 
enactment  requiring  the  use  of  particular  words, 
are  not  prepared  to  say  that  the  words  used  in  the 
present  case  are  inappropriate. 

The  third  charge  remains,  which  is  that  con- 
tained in  the  12th  and  in  the  13th  articles  that 
the  appellant  "  sanctioned  or  permitted,  and  suf- 


ferred  the  Lord's  Supper  to  be  oelabratod  bj 
anoUier  clergyman,  in  the  church  or  ohftpel«  in  the 
course  of  public  worship  and  Divine  aerviee,  so 
that  he  himself  then  consecrated  and  leoeived  ths 
elements,  when  only  one  person  oommiinicated 
with  him ;"  and,  also,  that  the  appellant  himwrif, 
on  another  day,  *'  sanctioned  or  permitted  and 
suffered,  the  liord's  Supper  to  be  celebimted  by  bis 
curate  in  the  said  church  or  ohapel,  in  the  ooone 
of  public  worship  and  Divine  servioe,  so  that  he 
himself  then  consecrated  and  received  the  elements, 
when  only  two  persons  communicated  with  him  ;** 
and  also  that  on  a  third  oooasion,  on  m  Sunday 
morning,  November  the  Srd,  and  on  Sunday 
morning,  15th  June,  1872  and  1873,  the  appeUam 
himself  '*  celebrated  the  Lord's  Sapper  m  the 
course  of  public  worship  and  Divine  service,  and 
himself  then  consecrated  and  received  the  ele- 
ments, when  no  person  communicated  with  him." 

Now  the  two  rubrics  which  have  been  lefefred 
to  upon  the  subject  of  this  charge,  are  the  Beoood 
and  third  at  the  end  of  the  Communion  Serrice : 
"  There  shall  be  no  celebration  of  the  Lord's 
Supper,  except  there  be  a  convenient  number  to 
communicate  with  the  priest,  according  to  his  discre- 
tion ;"  "  and  if  there  be  not  above  twenty  persaDS,** 
the  next  rubric  says, "  in  the  parish  of  discretion  to 
receive  the  communion,  yet  tnere  shall  be  no  com- 
munion except  four  or  three,  at  the  least,  comma- 
nicate  with  the  priest."  Now,  what  their  Lordshipe 
find  has  been  done  in  the  case  of  these  two  artides 
is,  that,  as  they  stand,  there  is  an  averment,  fol- 
lowing the  exact  words  of  the  second  of  these 
rubrics,  that  there  has  been  communion,  and  that 
the  elements  were  consecrated  and  reoeiyed  by  the 
minister,  either  where  no  person  communicated 
with  him,  or  where  only  one  person  conunimicafeed 
with  him,  or  where  onl  v  two  persons  communicated 
with  him.  Their  Lordships  are  of  opinion  that,  at 
this  stage  of  the  case,  and  without  offering  aoy 
expression  of  what  they  may  think,  when  the  facte 
of  the  case  come  to  be  more  closely  examined,  it  is 
sufficient  for  the  complainant  to  follow  the  words 
of  the  rubric  as  he  has  done ;  and  to  sav  that  there 
were  either  no  persons,  or  not  more  tnan  one,  or 
not  more  than  two,  communicating  with  the  pnest 
uj)on  the  occasion  in  question,  leavin£  it  for  the 
minister  complained  of  to  allege,  by  way  of  anawer 
to  this  charge,  anything  he  has  to  allege,  either  as 
to  his  having  seen  that  there  were  otner  persons 
in  church,  as  he  thought,  ready  to  oommnnioatBb 
and  as  to  whom  he  expected  that  they  would  oooi- 
municate,  or  any  other  defence  Uiat  he  is  aUs  to 
allege. 

Their  Lordships  are  of  opinion,  therefore,  thst 
there  is  no  substance  in  any  of  the  three  objections 
made  against  these  articles :  that  the  judgment  d 
the  learned  Judge  below  is  correct :  Mid  that  this 
appeal  ought  to  be  dismissed,  with  oosts,  and  thef 
will  humbly  advise  her  Majesty  accordingly, 

Proctor  for  the  appellant,  O.  H,  Brook$, 

Proctors  for  the  respondent,  Ifoore  and  Cwrrefi' 
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oouBT  or  oomcov  pleas. 

g<pogttd  bj  ETMainraroM  Bxtth  and  J.  H.  Lxlt,  Etqn. 


Nov.  13, 20,  and  25, 1874. 

Stbatton  and  othebs  v.  The  Metropolitan 
Board  op  Works. 

Lands  Olauaei  Act  1845,  s.  ISS— Thames  Emhanh' 
meni  Act  1863,  $8. 1-3, 13-15,  21,  29— Deficiency 
in  raies — Action  to  recover — Land  taken  **for  the 
purpoecs  o/u>orka  " — Whether  liability  in  respect 
of  pubUe  highways,  Sfc. — When  demand  may  he 
wnade  hy  parish. 

Where  lana  assessed  to  the  poor  rate  is  taJcen  for 
public  purposeSf  promoters  under  the  Lands 
Clauses  Act  are  l%ablet  until  completion  of  the 
fDorks,  to  maJce  good  all  deficiencies  in  the  poor 
rate,  even  in  respect  of  works  such  as  public  high' 
ways,  which  can  never  become  assessahle. 

By  secL  133  of  the  Lands  Clauses  Consolidation  Act 
1845,  if  the  promoters  of  an  undertaking  for 
fublic  purposes  **  become  possessed  of  any  lands 
liable  to  be  assessed  to  the  poor's  rate,  they  shall 
from  time  to  time,  until  the  works  shall  be  com^ 
pleted  and  assessed  to  such  poor*s  rate,  be  liable 
to  make  good  the  deficiency  in  tlie  several  assess^ 
mentsfor  poor^s  rate  by  reason  of  the  lands  having 
been  taken  or  used  for  the  purposes  of  the  works 
.  .  .  and  on  demand  of  such  aefi^iency  the  pro- 
moiers  of  the  undertaking  shall  pay  all  such  de- 
ficiencies  to  the  collector  of  the  said  assessments" 

By  the  Thames  Embankment  Act  1863  (26  ^  27 
Viet.  c.  75),  which  incorporaled  the  above  enact- 
ment,  the  defendants  were  authorised  to  take  cer- 
tain lands  for  the  purpose  of  constructing  {inter 
alia)  an  embankment  on  the  bank  of  the  river 
Thames,  and  two  new  streets  ufithin  the  parish  of 
8t.  Mary,  Lambeth. 

By  the  14dh  section,  it  was  provided  that  when  the 
works  thus  authorised  shoidd  be  completed,  of 
which  completion  the  cei'tificate  of  the  chairman  of 
Oie  defendants*  board  should  be  conclusive  evi- 
dence, the  new  roadway  and  streets  with  the  sole 
power  ofpofoing,  Sfc,  the  same,  and  of  raiing  here- 
ditaments witnin  the  same,  should  be  under  the 
control  of  the  same  vestries,  Src,  as  the  other 
struts  in  which  the  same  should  be  situate. 

The  construction  of  the  works  was  commenced  in 
1865,  and  comvleted  upon  the  llth  May  1870, 
upon  which  day  the  certificate  mentioned  in  sect  14 
w<u  duly  oiven.  At  that  time  part  of  the  lands 
taken  by  the  defendants  consisted  of  public  high- 
VHiys,  part  formed  the  site  of  St.  Thomas's 
Hospital,  having  been  sold  by  the  defendants  to  the 
governors  thereof  {who  disputed  the  rateability  of 
the  hospitcd),  part  was  planted  as  an  ornamental 
garden,  vart  was  building  land,  part  had  been 
gold  by  the  defendants  to  private  owners,  and  part 
woe  whoUy  waste.  All  such  lands,  except  a  small 
portion  as  and  being  Grown  property,  had  been 
assessed  to  the  poor's  rates  previously  to  their 
being  taken  by  the  defendants,  and  no  part  of  such 
lands,  except  that  conveyed  to  private  owners,  had 
beeofne  so  assessed  afterwards* 

In  April  1872,  the  plaintiffs  then  being  church- 
wardens and  overseers  of  the  parish  of  St.  Mary, 
Lambeth,  demanded  from  the  defendants  all  the 
deficiencies  in  the  poor  rate  in  respect  of  all  the 
lands  in  the  parish  taken  by  the  defendants  for 
ike  purposes  of  their  works.  The  plaintiffs  had 
heeneiUcted  to  serve  from  Easter  lb71  to  Easter 
1872. 


The  accounts  of  the  parish  from  1865  to  Easter  1871, 
had  been  audited  by  the  poor  law  auditor,  and 
were  in  fact  closed : 

Held,  by  Keating,  Lush,  and  Dentnan,  JJ.,  upon  a 
special  case  stated  withoiU  pleadings :  First,  that 
by  virtue  of  the  133rd  section  of  the  Lands  Clauses 
Act,  the  plaintiffs  might  legaUy  demand  from  the 
defendants,  in  a  lump  sum,  the  arrears  of  all 
deficiencies  of  rates  down  to  the  dale  of  the  certi- 
ficate of  the  completion  of  the  works,  in  respect  of 
all  classes  of  property  taken  except  the  Crown  pro- 
verty,  although  a  portion  of  the  property  taken, 
oeing  converted  into  public  hiqhways,  coidd  never 
become  assessable ;  secondly,  thai  the  amount  pay- 
able by  the  defendants  being  whal  the  narish  had 
lost  upon  f^ctch  assessment,  the  fact  of  the  accounts 
being  dosed  did  not  disentitle  the  plaintiffs  to 
demand  stich  amount ;  and,  thirdly,  that  it  was 
not  a  condition  precedent  to  the  recovery  of  such 
amount  that  it  should  have  been  demanded  from 
time  to  time  as  the  rates  were  made  and  collected. 

Special  case  without  pleadings. 

1.  The  plaintiffs  are  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Mary, 
Lambeth,  for  the  year  from  Easter  1871  to  Easter 
1872,  and  the  defendants  are  the  Metropolitan 
Boaid  of  Works.  The  churchwardens  from  Easter 
1872  to  Easter  1873  were  the  same  as  for  the  pre- 
ceding year,  and  four  of  the  overseers  were  the 
same  up  to  Michaelmas  1872.  After  that  date  the 
eight  overseers  were  different  persons,  but  the 
said  churchwardens  and  overseers  are  not  the  same 
as  for  the  previous  years.  This  action  is  brought  to 
recover  6319L  17s.  9d.,  the  alleged  deficiency  in 
the  poor  rate  of  the  said  parisn,  as  hereinafter 
mentioned. 

2.  By  the  Thames  Embankment  Act  1863 
(26  &  27  Vict.  c.  75),  the  defendants  were  autho- 
rised to  construct  an  embankment  of  part  of  the 
river  Thames  on  the  south  side  thereof,  in  the 
parish  of  St.  Mary,  Lambeth,  and  certain  other 
works. 

3.  Among  the  provisions  of  the  said  Act  are  the 
following : 

WOBKS. 

Sect.  1.  The  board  may  in  the  sitnatioiiB  and  lines,  and 
aocording  to  the  levels  and  within  the  limits  of  deviation, 
and  on  the  lands  defined  in  the  deposited  plans,  sections, 
and  book  of  reference,  make  and  create  the  embankment 
and  works  hereinafter  described,  namely, 

(1)  An  enlarffemont  of  the  bod  of  the  Thames,  by  an 
excavation  of  the  land  and  a  removal  of  the  wharf  walls 
and  premises  from  or  near  Ganhoaso- alley,  near  to  the 
London  Gktsworks,  to  or  near  Broad-street,  all  in  the 
parish  of  St.  Mary,  Lambeth : 

(2)  An  embankment  on  the  right  bank  of  the  Thames, 
in  the  parish  of  St.  Mary,  Lamboth,  commencing  at  or 
near  Ganhonse-alley  and  ending  at  Westminster  Bridge : 

(3)  A  new  street,  to  be  wholly  situate  in  the  parish  of 
St.  Mary,  Lambeth,  from  Palaoe  New  Boad  to  Bishop's 
Walk: 

(4)  The  widening  of  Palace  New  Boad  within  the  limits 
of  aeviation,  in  continaation  of  snch  last-moutioned 
street : 

(5)  A  new  street,  to  be  wholly  situate  in  the  parish  of 
St.  Mary,  LambeUi,  commencing  in  and  oat  of  the  road- 
way on  the  before-mentioned  intended  embankment,  and 
terminating  at  or  near  Yanzhall-row : 

(6)  The  reclaiming  or  inclosing  of  a  portion  of  the  bed 
or  foreshore  of  the  Thames. 

Sect.  2.  The  board  shall  lay  ont  and  maintain  a  pnblic 
footway  of  not  less  than  twenty  feet  in  width  on  and 
along  the  said  embankment  from  Westminster  Bridffe  to 
the  point  where  the  intended  street  to  YaozhaU-row 
diverges  from  the  embankment  roadway. 

Sect.  8.  [Anthorintion  of  works  aaziliary  to  tha 
above.] 
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Sect.  13.  The  board  may  causa  snob  part  of  the  road- 
way, inoloaed  ground,  and  etreeta  aforesaid  respectively, 
to  DC  laid  out  for  uarriaxeways,  and  such  part  thereof 
for  footwaya^as  they  think  propor. 

Sect.  14.  When  the  roadway,  new  streets,  and  ap- 
proaches aforesaid  respectively  are  completed,  of  which 
completion  a  certificate  signed  by  the  chairmau  of  the 
board,  and  delivered  to  the  clerk  of  the  peaoe  for  the 
conn^  of  Surrey,  shall  be  for  all  pnriioses  conclusive 
evidence,  all  the  ground  laid  open  iubo  the  same  respect- 
iTely  shall  be  deemed  to*  form  part  thereof  respectively, 
and  be  used  by  the  public  accordingly ;  and  thenceforth 
the  same  roadway,  new  streets,  aud  approaches,  with  the 
sole  power,  authority,  and  duty  of  paving,  repairing, 
cleansing,  lighting,  and  watching  the  s«ime,  and  of  rating 
hereditaments  within  the  same  respectively,  shall  be 
under  the  care,  management,  control,  and  jurisdiction  of 
the  same  vestrr  bourds,  district  boards,  commissioners, 
or  persons  as  the  other  streets  m  the  parishes,  districts, 
or  place  in  which  the  same  respectively  are  situate. 

Lands. 
Sect.  15.  The  board  may  enter  upon,  take,  and  use,  for 
the  purposes  of  this  Act,  any  of  the  lands  defined  in  the 
deposited  plans  and  books  of  reference ;  and  the  Lands 
Clauses  Consolidation  Act  1845  (with  the  exception  of 
ss.  34  and  92),  and  the  Lands  Clauses  Consolidation 
Amendment  Act  1860,  shall  be  moorporated  with  this  Aet. 
Sect.  21.  [Incorporation  of  ss.  27,  32,  33,  34,  and  37  of 
the  Embankment  Act  of  1862.] 

Sect.  29.  Subject  to  the  provisions  of  the  Embankment 
Act  0^  1862,  and  of  the  Metropolis  Improvement  Act 
18^  and  of  this  Act,  and  to  the  provision  hereinafter 
contained  for  pavment  of  the  costs,  charges,  and  expenses 
of  and  incidentsl  and  preliminary  to  the  obtaining  of  this 
Act,  or  incurred  by  the  board  in  relation  thereto,  all 
money  becoming  put  of  the  Thames  Embankment  and 
Metropolis  Improvement  Fund  after  the  passing  of  this 
Act,  shall  be  paid  by  the  Treasury  to  the  board,  as  the 
board  ma^  by  writing,  under  their  seal,  require,  and  shall, 
after  paying  off  the  charges  on  such  fund,  created  or  to 
be  created  under  the  authority  of  the  Embankment  Act 
of  1862  and  the  Metropolis  Improrement  Act  1863,  be 
applied  by  ^e  board  as  follows  : 
First,  in  satisfying  all  charges  on  the  said  Improvement 

Fund  orei\ted  under  this  Act ; 
Secondly,  in  paying  the  expenses  from  time  to  time  in- 
curred in  respect  of  the  undertaking  authorised  by 
this  Act ; 
Lastly,  in  the  improvement  of  the  Metropolis  in  such 
manner  as  may  hereinafter  be  determined  by  Parlia- 
ment. 

4.  By  the  Thames  Embankment  Amendment  Act 
1864  (27  &  28  Vict.  c.  cxxxv),  the  defendants  were 
empowered  to  parchasc  additional  lands  and  to 
maKe  further  improvements  in  the  parish  of  St. 
Mary,  Lambeth,  for  the  purposes  of  the  Thames 
Embankment  Act  1863. 

5.  Among  the  provisions  of  the  said  last-men- 
tioned Act  arc  t^e  following : 

Sect  3.  The  board  may  enter  upon,  take,  and  use  for 
the  purposes  of  this  Act  any  of  the  iMids  defined  on  the 
deposited  plan,  and  described  in  the  book  of  reference 
thereto.  [Incorporation  of  Lands  Clauees  Acts,  as  by 
sect  15  of  the  Act  of  1863.;] 

Sect.  4.  The  board  may,  in  the  situation  and  lines,  and 
within  the  limits  of  deviation,  and  on  the  lands  defined 
on  the  deposited  plan  and  denoribed  in  the  book  of  refer- 
ence thereto,  and  according  to  the  levels  shown  on  tiie 
deposited  section,  make  and  execute  the  works  hereinafter 
described,  namely : 

The  Improvement  of  the  approaches  to  Palaoe  New 
Road,  in  continuation  of  the  improvements  authorised  by 
the  Act  of  1363,  and  the  vridening  and  improvement  of  a 
portion  of  the  street  called  Stangate,  commencing  from 
the  Westminster  Bridge  Boad ;  and  the  widening  of 
Palace  New  Road  from  Stangate  to  Crozier-street. 

The  stooping  up  of  Croxier-street  from  Pidace  New 
Road  to  Stangate,  and  of  a  portion  of  the  street  called 
Stanp^te,  leading  from  the  main  street  of  Stangate  to 
Crozier-Rtreet,  aforesaid,  and  the  appropriation  ana  use  of 
the  part  of  the  street  so  stopped  np. 

Sect.  H.  [Act  to  bo  construed  as  one  with  Act  of  1863.] 

tf.  By  Feet  133  of  the  Lands  Clauses  Consolida- 


tion Act  1845  (8  Yict.  c.  18),  it  is  enacted  as 

follows  : 

If  the  promoters  of  the  undnrtaUiig  baoome  posssMsd 
by  virtue  of  this  or  the  special  Act,  or  aiij  Act  incorpe. 
rated  therewith,  of  any  lands  charged  with  the  land  tu, 
or  liable  to  be  assessed  to  the  poor's  rate,  they  shall  from 
time  to  time,  until  the  works  shall  bo  completed  and 
assessed  to  such  land  tax  or  poor*8  rato,  be  liaUe  to 
make  good  the  deficiency  in  the  seTeral  aaaeumants  for 
land  tiuc  and  poor's  rate,  by  reason  of  suoh  lands  havisff 
been  taken  or  used  for  the  purpose  of  the  works,  and  soek 
deficiency  shall  be  computed  according  to  the  rental  st 
which  suoh  lands,  with  any  buildings  theroon,  were  vahtd 
or  rated  at  the  time  of  tiie  passing  of  the  special  Aot; 
and  on  demand  of  such  deficiency  the  promoters  of  tht 
undertaking,  or  their  treasurer,  shall  pay  all  such  dsl* 
oiencies  t?  the  oc^leotor  of  the  said  assessments  rsspee- 
tively. 

7.  In  pursuance  of  the  powers  thas  given,  the 
defendants  proceeded  to  construct  the  said  em- 
bankment and  the  other  public  works,  and  for  that 
purpose  took  various  lands  in  the  parish  of  Sl 
Mary,  Lambeth.  [Plan  showing  lanos  taken,  and 
ground  plan  of  houses  demolished,  and  in  respect 
of  which  rates  had  been  theretofore  received, 
except  as  excepted  in  the  latter  part  of  paragraph  3, 
made  part  of  the  case.] 

8.  The  construction  of  the  said  embankment  and 
other  works  was  commenced  in  1865.  On  the  11th 
May  1870,  the  roads  and  footways  of  the  new  streets 
were  comuloted.  The  following  certificate  wu 
given,  ns  the  certificate  required  by  sect.  14  of  the 

Act  of  186:^ : 

To  the  clerk  of  the  peace  for  the  oonnty  off  Surrey. 

Pursuant  to  sect.  14  of  the  Thames  Embankment  Aet 
1863, 1,  John  Thwaites,  Kniffht,  chairman  of  the  Mefae- 
poiitan  Board  of  Works,  do  hereby  oertify  that  the  roadi 
wa^,  new  streets,  and  approaches  respectively  refsned 
to  in  the  said  section  of  the  aboye-mentioned  Act  bavt 
been  made  and  executed  by  the  said  board,  and  are  com- 
pleted. 

Dated  the  11th  May  1873. 

(Signed)  J.  TswAms. 

The  notice  of  the  certificate  was  given  to  the  cle?k 
of  the  peace,  as  required  by  that  section,  and  a 
duplicate  was  on  the  Tith  May  1870,  served  on  the 
vestry  of  the  said  parish.    The  embankment  and 
works  mentioned  in  the  said  Act  of   1863  (s.  L 
pars.  1,  2,  and  6),  except  as  hereinafter  mentioned, 
were  at  that  lime  completed,  and  the  road  wits 
and  footways  mentioned  in  pars.  3»  4,  5  of  tlMT 
,  section  were  completed,  but  tne  land  at  the  ddei 
of  the  said  roadways  and  footways  was  not  covered 
with  houses,  nor  was  it  all  let  or  disposed  of  by  tbe 
defendants,  but  some  of  it  still  remains  waste  in 
their  hands,  unlet  and  undisposed  of.  [See  par.  lo> 
There  was,  however,  at  that  time  a  plot  of  groniid, 
part  of  the  land.  Purchased  and  cleared  by  the  defen- 
dants for  the  purposes  of  the  works,  lyinf(  waste, 
hereinatler  referred  to  as  Plot  C,  being  2r.  l$p.  is 
exti^t,  which  was  in  May  1872  inclosed  bv  the  de- 
fendants with  iron  railings,  and  plantea  by  the 
defendants  as  an  ornamental  garden,  but  to  which 
the  public  were  not  admitted.    There  was  also  oo 
the  said  5th  April  1872,  other  small  plots  of  iaul 
which  had  been  also  purchased  and  cleared  for  the 
purp)osc8  of  the  works,  and  were  then  lying  waste* 
being  respectively  2r.  2p.,  Ir.  IPp.,  and  Ir.  ^in 
extciit.    One  of  them,  Plot  £,  had  in  JqIt  1S61, 
been  appropriated  as  hereinafter  mentioned.  Ther 
are  described  as  D,  E,  F,  in  par.  12.    Plots  DandF 
are  still  unappropriated. 

9.  Since  the  works  had  been  in  prograBs,  tlie 
defendants  hod  not  been  called  upon  to  make  asT 
contribution  to  the  poor's  rate  nntil  the  cbim  tti 
demand  next  hereinafter  mentioned. 
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10.  The  first  claim  made  on  the  dofendantR  was 
bj  a  letter  dated  the  6th  April  1872,  written  under 
the  plaintiffs'  direction  by  their  clerk,  and  ad- 
dressed to  the  defendants,  in  which  there  were 
inclosed,  first,  a  statement  of  deficiency  in  the 
poor's  rate  in  the  parish  of  St.  Mary,  Lambeth,  by 
reason  of  lands  situate  in  the  said  parish  having 
been  taken  or  used  for  the  purpose  of  the  works 
aathorised  to  be  made  pursuant  to  the  provisions 
of  the  Thames  Embankment  Act  1863,  and  the 
several  Acts  incorporated  therewith  ;  and,  secondly, 
a  written  demand  of  payment  of  the  said  deficiencv, 
dated  the  5th  April  1872,  signed  by  the  plaintiflE, 
the  then  acting  churchwarden  and  overseers  of  the 
said  parish.  They  had  been  elected  and  acted  as 
churchwardens  and  overseers  from  Easter  1871  to 
Easter  1872,  but  all  the  plaintiffs  wore  then  still  in 
ofi&ce  and  acting  in  their  several  capacities,  the 
churchwardens  naving  been  re-elected,  and  the 
plaintiffs,  the  overseers,  continuing  to  act  until 
their  successors  were  appointed,  aft«r  the  date  of 
the  said  letter  and  demand,  viz.,  on  or  about  the 
5th  April  1872. 

11.  with  respect  to  plaintiffs'  said  statement  of 
deficiencies  and  claim,  the  following  details  are 
necessary.  The  total  deficiency  claimed  is  the  sum 
of  631PZ.  17«.  9d.9  being  the  aggregate  of  the  poor's 
rates  from  year  to  year,  reckoned  trom  the  various 
dates  in  the  years  1865  to  1869  inclusive,  at  which 
the  lands  were  respectively  taken  by  the  defendants 
up  to  Christmas  1871.  The  said  denciency  has  been 
computed  according  to  the  rental  at  which  the 
lands,  with  any  buildings  thereon,  were  valued  or 
rated  at  the  time  of  the  passing  of  the  Act  of  1863, 
t^.,  the  20th  July  1863.  The  said  deficiency  and 
claim  are  in  respect  of  the  whole  of  the  lands 
taken  by  the  defendants,  as  mentioned  in  par.  12. 
The  said  deficiency  includes  an  item  of  claim  in 
respect  of  certain  land  taken  by  the  defendants  in 
Jan.  1865,  which  was  then  and  at  the  time  of  the 
DASsing  ojf  the  Act  of  1863  in  the  occupation  of  her 

■  Majesty's  Commissioners  of  Works  for  public  pur- 
poses, as  servants  of  the  Crown,  and  which, 
althoagh  in  the  valuation  lists,  had  not  while  in 
the  occupation  of  the  commissioners,  been  assessed 
to  the  poor's  rate,  but  had,  before  the  commis- 
sioners came  into  occupation,  been  previously  as- 
sessed. 

12.  The  following  statement  shows  the  total 
measarement  of  land  taken  by  the  defendants  : 

A.  B.  p. 

(a)  Pablio  highways,  b«in^  carriage  roads  and 

footways 7    16 

Land  thrown  into  the  river,  and  being  part 
of  the  river  highw^    2    0    0 

(b)  Site  of  8t.  Thomas's  Hospital,  together  with 

a  triangolar  piece  of  land  sold  to  and  now 
belonging  to  the  hospital   8    3  19 

(c)  Land  inclosed  and  planted  as  ornamental 

garden 0    2  18 

(d)  Bmldinff  land 0    2    2 

(•)  Land  sold  to  SCessrs.  Donlton  and  to  James 

Stiff  0    1  19 

(/)  Land  unappropriated  0    2    9 

13.  The  lands  in  class  (a)  were  used 'entirely  for 
executing  part  of  the  works  authorised  by  sect.  1 
of  the  Act  of  1863,  and  these  works  as  completed 
are  not  assessed.  The  board  have  power  under  the 
Thames  Embankment  Act  1862  (ss.  32-34),  incor- 
porated by  the  Act  of  1863,  to  let  on  building 
leases  the  lands  so  purchased  by  them  for  the 
purposes  of  the  Act  of  1863,  but  have  not  done  so, 
and  still  retain  portions  thereof  in  their  own  pos- 
•essioo  as  building  land :  (see  par.  15.) 


14.  The  lands  in  class  (h)  were  sold  by  the  defen- 
dants to  the  Governors  of  St.  Thomas's  Hospital 
on  the  19th  Nov.  1863 :  (see  25  &  26  Vict.  c.  i, 
private  Act;  Lands  Clauses  Act  1845.)  The 
nospital  was  built  on  those  lands,  the  cost  of  build- 
ing being  defrayed  out  of  the  funds  of  the  hospital. 
The  building,  commenced  in  Aug.  1865,  was  com- 
pleted at  Christmas  1871.  On  completion  it  was 
assessed  to  the  poor's  rate,  but  the  governors  dis- 
pute their  liability  to  assessment  in  respect  thereof, 
and  the  question  is  still  pending.  The  small  tri- 
angular space  is  still  vacant. 

(14a.)  The  ]and(c)  is  used  as  ornamental  gardens 
(see  par.  8),  and  not  assessed. 

15.  The  small  pieces  of  land  in  class  (a)  are  vacant 
lands  intended  to  bo  let  by  the  defendants  for 
building  purposes,  but  none  has  yet  been  let  and 
none  is  assessed. 

16.  The  small  piece  of  land  in  class  (e)  was  sup)er- 
fluous  land,  part  of  which  was  conveyed  by  defen- 
dants to  Messrs.  Doulton  in  July  1868,  as  part  of 
the  compensation  payable  to  them  by  the  defen- 
dants for  injury  done  by  making  the  embankment, 
and  the  other  part  to  J.  Stiif  in  like  manner.  These 
lands  have  been  assessed  since  they  were  so  con- 
veyed to  Messrs.  Doulton  and  Mr.  Stiff,  who  from 
the  dates  mentioned  became  respectively  the  bene- 
ficial occupiers  thereof :  (see  Act  of  1862,  s.  27 ; 
Act  of  1863,  s.  21.) 

17.  The  small  piece  of  land  in  class  (/)  has  not 
yet  been  appropriated,  and  is  not  assessed. 

18.  [Acts  referred  to  made  part  of  case.] 

19.  The  accounts  of  the  parish  for  the  years  1865 
to  Easter  1871,  including  the  poor  rate  accounts, 
have  been  duly  audited  by  the  Poor  Law  Auditor, 
and  are  in  fiEict  closed,  except  in  so  far  as  they 
may  be  deemed  to  be  kept  open  by  the  pending 
claim. 

The  questions  for  the  opinion  of  the  court  are 
(1),  Whether  the  defendants  arc  liable  at  all  to  pay 
the  deficiency  or  any  part  thereof  in  poor's  rates 
on  lands  taken  by  them  under  the  powers  and  for 
the  purposes  of  the  Thames  Embankment  Acts  P 
(2,  3,  4),  Whether  the  defendants  are  liable  to  pay 
the  deficiencies  in  poor's  rates  on  the  lands  in 
clauses  a,  h,  c,d,  e,f,  respectively,  and  if  so  up  to 
what  dates  respectively  P  (5),  Whether  the  defen- 
dants are  liable  to  pay  the  deficiency  in  respect  of 
the  land  mentioned  in  par.  IIP  (6),  Whether  the 
defendants  can  legally  demand  and  enforce  pay- 
ment in  a  lump  sum  or  otherwise  of  the  arrears  m 
deficiency  in  the  poor's  rates  for  the  several  years 
before  mentioned,  viz.,  in  the  rates  for  the  years 
1865  to  1871  inclusive,  and  if  they  can  legally 
demand  and  enforce  payment  of  any  such  defi- 
ciency, for  and  in  respect  of  which  of  such  rates 
can  they  do  so  P  It  is  agreed  between  the  parties 
that  a  verdict  and  judgment  shall  be  entered  up  in 
accordance  with  the  decision  of  this  court,  for  a 
sum  or  sums  to  be  agreed  upon  thereafter,  as  the 
6319^  178.  9d.  claimed  can  be  readily  apportioned 
after  the  questions  asked  of  the  court  shall  be 
answered.  Costs  to  be  in  the  discretion  of  the 
court. 

Th'8igm\  Q.C.  (with  him  F.  M.  White),  for  the 
plaintiffs.  —  The  defendants  are  "  promoters," 
within  the  meaning  of  sect.  133  of  the  Lands 
Clauses  Act  1845;  and,  secondly,  these  are 
"  works "  within  the  meaning  of  that  section. 
That  f)ersons  may  be  "  promoters,"  although  the 
undertaking  which  they  promote  be  not  carried  on 
for  profit,  is  now  established  \K?r.  T\i^^3.'^t^^s^^s&^ 
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"  works/'  includes  everything  whioh  is  taken  for 
the  purpose  of  the  special  Act : 

Whitchurch  ▼.  E<ut  London  Railway  Company,  26 

L.  T.  Bep.  N.  S.  685 ;  27  L.  T.  Rep.  N.  S.  494;  30 

L.T.  Bep.  N.  S.412;  L.  Bep.  7  Ex.  248,  424;  41 

L.  J.  168,  Ex. ; 
Beg,  T.  The  Metropolitan  District  Railway  Con^any, 

L.  Bep.  6  Q.  B.  608;  40  L.  J.  113,  M.  C.  ; 
Wheeler  t.  Metropolitan  Board  of  Works,  20  L.  T. 

Bep.  N.  S.  984;  L.  Bep.  4  Ex.  303;  38  L.  J.  165, 

Ex. 
Metropolitan  Board  qf  Works  t.  West  Ham,  23  L.  T. 

Bep.  N.  S.  490 ;  L.  Bep.  6  Q.  B.  193  ; 


Mayor,  ^c,  of  London  t.  8t,  Andrew* s,^olbom,  16 
292,  C.  P.* 


L.  T.  Bep.  N.  S.  665;  L.  B6p.2  C.  P.  574 ;  36  L.  J. 


Oalloway  t.  Mayor,  8rc.  of  London,  14  L.  T.  Bep.  N.  S. 

865;  L.  Bep.  IE.  AI.App.  34;35  L.  J.  477,  Ch.; 

2  De  G.  J.  &  S.  213,  639 : 
Quinton  t.  Mayor,  ^c.  of  Bristol,  30  L.  T.  Bep.  N.  S. 

112;  L.  Bep.  17  Eq.  524 ;  43  L.  J.  783,  Ch« 

[Sir  H.  James  intimated  that  the  first  point  was 
conceded.]  It  is  contrary  to  the  principle  of  their 
special  Act  that  the  defendants  should  take  away 
land  from  the  parish,  thus  depriving  the  parish  of 
t^e  rates,  and  leave  the  land  bare.  The  scheme 
of  the  Act  is  that  the  defendants  should  either 
utilise  the  land  for  purposes  of  recreation,  or  sell 
it.  The  plaintiffs  are  not  precluded  from  suing 
for  arrears.  In  Beg,  v.  The  Metropolitan  District 
BaUway  Company  {libi  sup,),  two  years*  arrears 
were  sued  for,  but  no  objection  was  taken.  It  is 
conceded  that  the  plaintiffs  cannot  recover  subse- 
quent to  the  date  of  the  certificate. 

Sir  H.  James,  Q.C.  (with  him  B,  8.  Wright).— 
The    principal    part    of    the  land  taken — nearly 
eighteen-twentieths — ^is  taken  up  by  the  public 
highway  and  bv  the  site  of  St.  Thomas's  Hospital, 
neither  of  whicn  can  ever  become  the  subject  of 
assessment.   It  is  very  beneficial  to  the  parish  that 
large  buildings  should  be  erected  thereon,  although 
no  rates  may  be  derivable  therefrom.    [Lush,  J. — 
Has  not  the  parish  lost  assessable  property  by  the 
defendants  taking  this  land  P]    It  would  be  unjust 
to  hold  the  defendants  liable  during  the  construc- 
tion of  works  which  can  from  their  nature  never 
become  assessable.    In  Wheeler  v.  The  Metropoli- 
tan Board  of  Works  (uhi  sup.),  it  was  said  by 
Bramwell,  B. :  "  We  are  met  by  this  difficulty,  that 
sect.  133  supposes  that  the  works  when  finished 
will  be  subject  to  poor  rates,  and  that  this  street 
will  not  be  so.    It  may  possibly  be  that  the  defen- 
dants* construction  of  the  Act  is  so  far  right,  that 
the  clause  is  to  be  read  with  this  qualification, 
'  where  the  character  of  the  works  is  such  that 
when  completed  they  will  be  subject  to  poor  rates.' 
It  may  be  so ;  uiid  it  would  certainly  be  strange  if 
the  promoters  are  to  make  good   the  deficiency 
caused  during  the  progress  of  their  works,  although 
as  soon  as  the  works  are  completed  the  parish  will 
for  ever  be  deprived  of  the  assessment.       It  was 
not,  however,  necessary  to  decide  the  point  in  that 
case.     The    parish   officers  are  endeavouring  to 
benefit  future  at  the  expense  of  past  ratepayers. 
In  J2ef7.  V.  The  Inhabitants  of  Chiddingstone  (31 
L.  J.  121,  M.G.)»   in  auditing  the  acc^ounts  of  a 
poor  law  union,  the  cost  of  maintenance   of  a 
pauper,  irremovable  by  five  years'  residence,  hav- 
ing since  March  1854  been  charged  to  the  parish, 
and  allowed  in  the  half-yearly  audits,  at  the  audit 
of  the  half-yearly  accounts  up  to  Michaelmas  1860, 
objectifin  was  taken  by  the  parish,  and  the  auditor 
disallowed  the  cost  for  those  six  months  against 
the  parish,  and  charged  it  to  the  union,  but  refused 
to  reopen  the  accounts  previously  audited,  and  the 


court  held  the  auditor  to  be  right.  On  tlus  poim 
he  also  cited 

Beg.  V.  Churchwardens  ^  TFi^an,  80  L.  T.  Btp^ 
N.  S.  569 ;  L.  Bep.  9  Q.  B.  817 ; 

B,  V.  Qoodchisap,  6  T.  B.  159. 

[Deniian,  J.,  referred  to  Harriton  ▼.  SMemm 
(2  H.  of  L.  Cas.  108).]  In  E.  ▼.  Goodeheaf  {M 
sup,)  Lord  Kenyon  said :  "  As  io  the  qaettion  of 
law,  it  is  impossible  to  raise  a  doubt  about  it;  the 
overseers  ought  not  to  include  in  their  aoooonti 
chiu*ge8  for  several  years,  but  all  the  itema  of  tht 
account  should  be  confined  to  that  jear  when  tlie 
accounts  are  directed  by  the  Act  to  be  paid; 
otherwise,  as  the  inhabitants  of  the  parish  are  ■ 
fluctuating  body,  the  inhabitants  wiU  he  hardened 
with  the  expenses  of  their  predeoessors."  Lastly, 
the  plaintiffs  are  not  the  proper  persons  to  muDf 
tain  this  action.  They  are  the  omoers  of  the  vear 
1871-72,  and  they  sue  in  resDect  of  a  olaun  which 
might  have  been  made  in  18o5.  On  this  point  he 
referred  to 

43Elis.o.  2,8.  4; 

17  Geo.  2,  o.  S8,  8. 11 ; 

4  4  5  WiU.  4,  o.  76  ; 

22  &  2:<  Vict.  o.  49 : 

Overseers  of  East  Dean  v.  Evsntt,  8  L.  T.  Bap.  N.8. 
700;  30  L.  J.  117,  M.  C. ;  7  Jnr.  N.  &  124. 

[Lush,  J. — We  are  not  asked  whether  the  action  ii 
maintainable.] 

F,  M.  White,  in  reply,  pointed  out  that  the  AA 
22  &  23  Vice.  c.  49,  was  passed  alio  iniuiim  in 
in  favour  of  the  overseers,  not  against  them,  and 
that  the  Statutes  of  Limitations  were  no  bar  to  a 
olaim  for  rates. 

Cur.  ado.  vuU. 

Nov.  25. — ^The  written  judgment  of  the  court 
(Keating,  Lush,  and  Denman,  JJ.)  was  delivend 

by 

Denman,  J. — The  questions  submitted  to  us  in 
this  special  case  are :  First,  whether  the  defen- 
dants are  liable  at  all  to  pay  the  deficiency,  or  aaj 
part  thereof,  in  poor  rates  on  lands  taken  by  then 
under  the  powers  and  for  the  purposes  of  the 
Thames  Embankment  Acts ;  and,  secondly,  if  eob 
whether  the   plaintiffs  can  legally  denumd  ud 
enforce    payment  in   a  lump  sum  or  otherwae 
of   the  arrears   of   deficiency  in  the  poor  rttee 
for  the  years   1865  to  1871   inclusive;    and  if 
they  can  legally  demand   and  enforce  paymeot 
of    any  such  deficiency,  for  and  in   respect  d 
which  of  such  rates  can  they  do  so  P    There  ait 
several  subordinate  questions  having  reference  to 
particular  classes  of  property  which  we  are  le* 
quested  to  answer,  in  order  tliat  the  amount  pn^ 
able,  if  any,  may  be  precisely  asoeriained.  Toe 
Thames  Embankment  Act  1863  is  the  one  whieh 
authorised  the  works  in  question;  and  the  Iddi 
section  of  that  Act  incorporates  the  whole  of  the 
Lands  Clauses  Consolidation  Act  1845,  with  tbe 
exceptions  of  sects.  34  and  92,  relating  to  the  ooM 
of  arbitration  and  to  the  taking  of  parts  of  build- 
ings, and  to  matters  connected  therewith  reapeo- 
tively.    The  133rd  section,  of  that  Act,  thereim 
is  incorporated  with  and  must  be  reed  as  part  of 
the  Embankment  Act ;  and  it  is  upon  the  tne 
construction  of  that  section,  as  appUed  to  the  bcH 
stated  in  the  special  case,  that  tne  liability  of  the 
defendants  depends.     Thai  section  enacts  thet: 
'*  If  the  board  "  (who  bv  the  first  section  of  ^ 
Embankment  Act   1862,   are   to    be    taken  v 
intended  by  the  words  "  promoters  of  the  1lllde^ 
taking*')    '*  become   possessed   by   virtae  of  ihe 
specif  Act  of  any  lands  charged  with  the  laadtei 
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or  usessed  to  the  poor  rate,  they  shall  from  time 
to  time,  ontil  the  works  shall  be  completed  and 
aasessed  to  snch  land  tax  or  poor  rate,  be  liable  to 
make  f^ood  the  deficiency  in  the  several  assess- 
ments for  land  tax  and  poor  rate  by  reason  of  such 
lands  haying  been  taken  or  used  for  the  purposes 
of  the  works,  and  such  deficiency  shall  be  com- 
pated  according  to  the  rental  at  which  such  lands, 
with  any  building  thereon,  were  valued  or  rated  at 
the  time  of  the  passing  of  the  special  Act ;  and  on 
demand  of  such  deficiency,  the  promoters  of  the 
undertaking  or  their  treasurer,  shall  pay  all  such 
deficiencies  to  the  collector  of  the  said  assessments 
respeotiyely."    It  was  contended  on  behalf  of  the 
defendants,  that  as  this  clause  contemplates  a  time 
when  the  works  authorised  to  be  done  shall  become 
uaesaable  to  the  poor  rate,  it  cannot  apply  to  the 
streets  and  public  places  to  be  made  by  the  board, 
uidy  therefore,  that  they  are  not  liable  to  pay  in 
^^espect  of  property  which  stood  upon  the  sites  of 
^ch  streets  and  places,   seeing  that   these  can 
i^ver  become  assessable  to  the  poor  rates ;  and 
Jjome  observations  of  Bramwell,  B.,  in  Wheeler  v. 
-The  Metropolitan  Board  of  Works  (uhi  etip.)  were 
^oted  in  support  of  that  argument.    In  that  case, 
*^owever,  the  court  did  not  think  it  necessary 
^  decide  the  point,  and  although  the   learned 
^won,  in  the  course  of  his  judgment,  spoke  of  it 
••  one  of  difficulty,  his  opinion  on  the  whole  ap- 
P^&rs  to  have  inclined  to  an  opposite  conclusion. 
*<i  the  case  before  us,  however,  it  is  necessary  to 
oecide  the  question.    We  have   fully  considered 
tile  language  of  the  clause,  and  are  satisfied  that 
SDch  is  not  its  meaning.    Pushed  to  its  legitimate 
CJonduaion,  the  arfl[ument  would  go  to  neutralise 
w*^  section  altogether  in  relation  to  the  present 
^•^,  for  the  works  enumerated  in  the  Ist  section, 
W*Uch  it  was  the  purpose  of  the  Act  to  accomplish. 
9^^  all  of  them  public  ways  and  places  which  never 
c^ti   become  assessable  to  the  poor  rate.    Only 
6i^h  pieces  of  land  as  may  happen  to  be  taken 
^^  not  to  be  required  for  these  public  purposes 
^nU  ever  become  assessable  to  the  poor  rate ;  and 
tbese  are  not   the    "  works  *'   authorised    to  be 
done.    The  clause  is  imported  from  an  Ace  which 
Was  framed  for  railways,  canals,  and  other  under- 
takings, which,  though  of  a  pubUc  nature,  would, 
when  completed,  become  rateable  subjects.    If  it 
had  been  drawn  expressly  for  insertion  in  this 
Act,  it  would  no  doubt  have   been    difierently 
worded.    But  as  it  is  incor{>orated  and  made  part 
of  this  Act,  we  must  adapt  its  language  to  the 
sabiect-matter,  and  give  it  the  efiect  which  it  is 
fidxhr  capable  of.    The  words,  "until  the  works 
abaU  be  completed  and  assessed  to  the  poor  rate," 
mark  the  period  during  which  compensation  shaU 
be  paid  to  the  parish,  not  the  measure  of  that 
csompenaation,  the  event  upon  which  the  liability  is 
to  end,  not  the  extent  of  liability ;  that  is  definecl 
in  the  other  parts  of  the  section,  and  is  measured 
by  the  "  lands  assessed  to  the  poor  rates  and  taken 
for  the  purposes  of  the  Act.       Whatever  those 
lands  paid  or  would  have  paid  the  board  are  to  pay 
nntil  **  the  works  are  completed."    If  the  words, 
"  and  assessed  to  the  poor  rate,"  are  to  be  read  as 
inseparable  from  the  others,  if  the  two  together 
oODititate  the  condition,  whatever  the  nature  of 
the  works  maj  be,  it  follows  either  that  the  clause 
in  this  Act  is  moperative,  or  that  the  liability  of  the 
board  will  continue  for  ever.    That  was  certainly 
not  the  intention  of  the  Legislature.    Giving  the 
daase  the  widest  Maae  it  can  have  in  its  applica- 


tion to  the  purposes  of  this  Act,  it  cannot  mean 
more  than  that  the  board  shall  make  good  the  loss 
to  the  parish  until  the  "  works,"  that  is  the  em- 
bankment and  streets  authorised  to  be  made,  are 
completed,  and  the  land  required  for  public  pur- 
poses, if  assessable,  is  assessed  to  the  poor  rate. 
This,  we  think,  is  the  construction  to  be  put  upon 
the  section.  That  event  happened  when  the  certi- 
ficate mentioned  in  the  case  was  given  on  the  11th 
May  1870,  and  from  that  period  the  liability  of  the 
board  ceased.  It  was  further  contended  that  as 
the  parish  accounts  hod  been  duly  audited  from 
year  to  year,  and  closed,  "  except  so  far  as  they 
may  be  deemed  to  be  kept  open  by  the  pending 
claim,"  the  overseers  must  have  rated  the  re- 
mainder of  the  parish  at  a  higher  rate,  and  so  nave 
obtained  sufficient  for  their  purposes  without  the 
aid  of  this  clause,  and,  therefore,  that  there  was  no 
"  deficiency  "  in  the  assessments.  This  objection, 
which  is  extremely  ingenious,  besides  that  it  as- 
sumes what  certamly  is  not  explicitly  stated  nor 
necessarily  to  be  implied  from  the  language  of  the 
19th  paragraph,  supposes  that  the  word  "  defi- 
ciency "  means  that  sum,  if  any,  which  shall  be 
found  wanting  to  make  up  the  amount  required  by 
the  parish.  But  we  are  satisfied  that  this  is  not 
the  true  meaning  of  the  clause.  It  may  be  that 
the  overseers  ought  not  to  have  increased  the 
amount  of  the  rate  so  as  to  surcharge  the  other 
ratepayers,  by  reason  of  the  buildings  taken  by  the 
board  being  withdrawn  from  the  assessment.  We 
do  not  know  that  they  have  done  so ;  but  oven 
supposing  that  they  mtve,  that  does  not  relieve 
the  board  from  liability.  What  the  clause  means 
is,  that  the  board  shall  stand  in  the  place  of  the 
occupiers  of  the  demolished  houses,  and  pay  what 
they  would  have  paid  upon  each  assessment  if  the 
houses  had  not  been  taken,  and  they  had  continued 
assessed  at  the  rateable  value  which  they  bore  in 
the  assessment  at  the  time  the  Act  passed.  The 
amount  payable  by  the  board  is  therefore  what  the 
parish  lost  upon  each  assessment.  The  period 
during  which  they  are  to  make  this  componsation 
to  the  parish  is,  until  the  works  shall  be  completed. 
Another  objection  which  was  much  pressed  by 
Sir  Henry  James  was,  that  the  board  are 
discharged  from  liability  by  reason  of  the  de- 
ficiency not  having  been  demanded  from  time  to 
time  as  the  rates  were  made  and  collected ;  and 
that  when  the  time  for  collecting  the  rate  was 
passed  the  liability  was  extinguished.  This  objec- 
tion was  enforced  by  arguments,  founded  both 
upon  the  wording  of  the  clause  and  upon  con- 
siderations based  upon  theacknowledfi^ed  principles 
of  rating.  It  was  argued  that,  as  the  parishioners 
are  a  fluctuating  body,  the  payment  now  of  defi- 
ciencies of  bygone  years  cannot  be  applied  in 
relief  of  the  ratepayers  for  the  time  being  as  the 
statute  intended  it  should  be;  and  on  the  other 
hand,  that  the  board,  if  it  had  been  called  on  year  by 
year  as  the  rates  were  made,  to  pay  the  deficiency 
in  the  rates,  would  have  been  able  to  collect  the 
amount  from  the  ratep>ayers  for  the  time  being, 
and  that  they  cannot  now  pay  it  without  a  retro- 
spective rate,  which  the  law  does  not  allow ;  and 
that  in  short,  by  reason  of  the  lapse  of  time,  the 
real  debtors  cannot  be  got  to  p>ay,  nor  the  real 
creditors  to  receive ;  and  that  the  words  of  the 
section  must  receive  such  a  construction  as  will 
carry  out  this  fundamental  principle  of  rating. 
We  were  much  impressed  at  the  time  with  the 
arguments  on  this  oransh  of  tha  caait.   ^\i\»  m<^^ 
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consideration,  they  appear  to  ns  to  be  more 
specions  than  soand.  The  principle  of  rating 
relied  apon,  viz.,  that  those  who  incur  the  debt 
shall  pay,  and  those  who  are  entitled  to  the  relief 
shall  receive  it,  is  necessarily  elastic,  and  is  one 
which  cannot  be  rigidly  applied.  Every  rate  is 
made  npon  an  estimate  of  what  it  may  bo  reason- 
ably expected  to  produce,  allowance  being  made 
for  probable  defaulters ;  and  in  most  cases  where 
the  rates  fall  in  arrear  for  any  considerable  time 
and  are  afterwards  recovered,  some  will  have  paid 
more  than  their  due  share,  and  some  are  relieved 
at  the  expense  of  others  who  have  suffered.  And 
when  a  parish  is  required  to  pay  a  bygone  debt, 
which  may  be  the  case  now  within  a  given  limit 
(see  22  &  23  Vict.  c.  49)  some  are  called  on  to 
contribute  for  a  debt,  which  should  have  been  paid 

S  their  predecessors.  It  is  impossible  so  to 
just  a  system  of  rating,  as  that  none  shall  pay 
or  receive  more  than  is  strictly  their  due.  We 
therefore  must  fall  back  upon  the  words  of  the 
Act,  and,  construing  them  in  their  ordinary  trecse, 
ascertain  what  the  intention  of  the  Legislature  was, 
and  not  strain  them  in  order  to  prevent  a  specu- 
lative hardship.  The  Act  says  tne  board  "  shall 
from  time  to  time  be  liable  to  make  good  the 
deficiency,**  and  shall  pay  all  such  deficiencies  on 
demand.  The  liability,  by  the  express  terms  of 
the  clause,  accrues  from  time  to  time  as  the  rates 
are  made;  the  payment  is  to  be  made  on  demand. 
Do  the  words  "  on  demand**  qualify  the  liability, 
or  do  they  point  to  the  time  of  pavment  P  Do  they 
import  a  condition,  or  a  dutyr  The  argument 
requires  us  to  read  the  words  *'  on  demand,**  as  if 
they  were  '*  provided  the  deficiency  be  demanded,'* 
that  is,  as  words  of  condition,  instead  of  words  of 
obligation.  This  is  not  the  natural  ordinary 
meaning  of  the  words ;  and  we  cannot  see  any 
sufficient  reason  for  construing  them  in  anv  other 
sense.  We  conclude  therefore  that  the  liability 
of  the  board  was  not  extinguished  by  the  delay  in 
demanding  payment,  and  that  the  arrears  of  all 
deficiencies  down  to  the  date  of  the  certificate  (May 
11th,  1870)  may  legally  be  demanded  in  a  lump  sum. 
We  have  dealt  with  the  argument  as  ii  was  pre- 
sented to  us,  upon  the  supposition  that  the  board 
would  have  to  pay  the  arrears  out  of  the  rates ; 
and  we  desire  to  add,  in  order  to  avoid  misappre- 
hension, that  if  we  had  thought  there  was  any 
validity  in  the  argument,  we  should  nevertheless 
have  found  ourselves  bound  to  give  judgment  for 
the  plaintiffs,  and  have  left  that  question,  viz.,  the 
ability  of  the  board  to  pay  or  raise  money  by  legal 
means  to  be  decided  wnen  steps  were  taken  to  en- 
force payment.  But,  in  truth,  the  assumption  is 
founde^d  on  a  mistake.  The  embankment  works 
are  not  paid  for  out  of  rates,  but  out  of  a  special 
fund  provided  for  the  purpose.  The  last  objection 
was,  that  the  overseers  in  each  year  in  which  the 
deficiency  accrued,  are  the  proper  parties  to  sue, 
and  that  the  overseers  of  1871-5  are  not  the  per- 
sons entitled  to  recover.  Whether  any  such  objec- 
tion would  have  availed  in  an  action,  it  is  not 
necessary  to  decide — the  question  proposed  to  us 
being,  whether  the  defendants  are  liable  to  pay, 
and  whether  the  plaintifi*s  are  entitled  to  demand 
and  enforce  payment  in  a  lump  sum  of  the  arrears. 
We  are  of  opinion  that  the  plaintiffs  are  the  only 
persons  who  were,  when  the  demand  was  made, 
entitled  to  receive  the  money  and  enforce  pay- 
ment ;  whether  by  order,  matidamus,  or  any  other 
form  of  proceeding,  we  need  not  consider.    The 


answers  to  the  second,  third,  and  foorih  qnestkuu 
follow  from  what  we  have  said.  The  amount  pay- 
able by  the  board  is  the  aggregate  <^  the  ntes 
which  would  have  been  payable  firom  time  to  time 
in  respect  of  the  property  taken,  if  the  property 
had  remained  as  it  was  at  the  time  of  the  passing 
of  the  Act ;  but  as  soon  as  any  new  baildings  wa« 
erected  and  assessed,  or  became  liable  to  be  as- 
sessed, the  rateable  value  of  such  new  building 
should  be  credited  against  this  sam.  And,  in 
answer  to  the  fifth  question,  we  are  of  opinion  that 
that  as  no  rates  were,  at  the  passing  oi  the  Act, 
paid  in  respect  of  the  property  occnpied  by  the 
Commissioners  of  Works,  the  board  are  not  liaUe 
for  the  rateable  value  of  that  property. 

Judauient  for  plaintiffs — no  eosU. 

Attorneys  for  plaintiffs,  /.  and  C.  Bogen  and 
Sons. 

Attorney  for  defendants,  W.  Wyke  Smith, 
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Reported  by  T.  W.  Saukdxbs  ftnd  H.  I«BieH,  Eaqn., 
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The  Attornet-Genebal  v.  Alsxasdbr  asd 

OTHERS. 

Friday,  Nov.  20,  1874. 

Revenue — Income  tax — Liability  to  of  foreign  corpo- 
ration having  an  agency  in  England— Pn^ 
accruing  abroad — 16  ^'17  Vict,  c.  3Ei,  sect,  2,  sAe- 
dule  D, — "  Person  residing  within  the  JjuifM 
Kingdom" — Business  ** carried  on  within  (ki 
United  Kingdom  ** — Residence  of  a  corporatiom-- 
Where  and  what  it  is. 

The  Imperial  Ottoman  Bank  is  a  Turkish  corpora- 
fion,  incorporated  by  tlie  Sulian*s  firman^  and  b$ 
the  imperial  concession  it  was  established  <u  ike 
State  Bank  of  the   Ottotnan  Empire^  with^  is 
addition  to  the  right  of  carrying  on  the  ordinary 
business  of  bankers,  the  exclusive  privilege  of 
issuing,  in  Turkey,  notes  in  the  Turkish  langnay 
payable  to  bearer  on  demand,  payable  at  Cm- 
staniinople  or  ai  the   branches,  and  bearing  tiu 
seal  of  the  High  Commissioner  of  the  GovemmeiiL 
It  was    also  charged  with    the    reeeipt   of  (kt 
imperial  revenues  and  the  payment  of  all  araftt 
issued  upon  it  by  the  Minister  of  Einance^  a»i 
its  seat  was  fixed' at  Constantinoph*,     In  /wr- 
suance  of  a  power,  given  to  it  by  the  coneessi<»* 
to  establish  as  many  branches  ana  agencies  at  H 
might  think  fit,  the  bank  established  an  aamcvfi 
London  for  the  ordinary  Inisiness  of  a  bank,  umidi 
was  managed  by  a  comtniitee  resident  in  Londom, 
and  was  elected  by  the  general  body  of  the  short' 
holders.     The  annual  general  meeting,  amd  all  «^ 
traordinary  meetings  of  the  shareholders  of  ^ 
bank  were  )ield  in  London,  and  ai  such  am»^ 
meetings  the  report  of  the  committee  of  (he  hank* 
with  the  accounts  for  the  preceding  years  ven 
read,  the  dividends  declared,  and  the  members  cf 
the  general  committee  elected. 

The  defendants^  the  London  members  for  (hstisit 
being,  of  the  committee  charged  with  the  manoff 
inent  of  the  London  agency  of  the  bank^  admiUti 
their  liability  to  pay  tticome  tax  on^  and  main  a 
return  of,  tJie  amount  of  profits  aecruina  to  Af 
bank  from  the  trade  of  bankers  exercised  wiAm 
Great  Britain,  but  declined  to  mako  any  ratal* 
of  the  profits  accruing  from  the  butiness  eamd 
on  by  the  bank  elsewhere^  which  the  Oroum  tsO' 
tended  the  defendants  were  hound  to  fndks^  otdif 
pay  income  tax  upon. 
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Held,  hy  ike  Court  of  Exchequer  {Kelly,  C,B.,  and 
Cleasby  ctnd  Amphlett,  BjB.)^  tliat  the  hank,  as  a 
corporation,  "  resided,"  if  a/nywhere,  at  Oonstanti' 
nople,  where  its  seat  was  fixed  by  the  imperial 
statutes,  and  that  it  did  not  **  reside  within  the 
United  Kingdom  '*  within  the  meaning  of  sect, 
2,  schedfde'  D„  of  the  16  ^  17  Vict.  c.  34 ;  and 
therefore  the  defendants  were  not  hound  to  r^ake  a 
return  of,  or  to  pay  income  tax  upon,  the  profits 
aeeruing  to  the  bank  from  the  business  carried  on 
by  them  elsewhere  than  within  the  United  King- 
dom, 
This   is  a  proceeding   l^  the  Attorney- Greneral 
against    the    defendants    for  the  forfeiture  of  a 
penalty  of  50L  for  neglecting  to  deliver  in  a  pro- 
per   retnm   of   profits,  under    the    Income    Tax 
statutes,  and  by  consent  and    under  a  Master's 
order,  dated  29tn  April  1874,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  as  to  the  extent 
of  the  liability  of  the  Imperial  Ottoman  Bank  to 
the  payment  of  income-tax,  was  stated  the  following 

Case. 
1.  By  16  &  17  Vict.  c.  34,  certain  duties  are 
granted  to  Her  Majesty  upon  profits  arising  from 
property,   professions,   trades,  and  offices    {inter 
alia),  sect.  z. 

Schedule  D. 
(1.)  For  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing,  to  any  person  residing 
within  the  United  Kingdom,  from  any  profession, 
trade,  employment,  or  vocation,  whether  the  same 
shall  respectively  be  carried  on  in  the  United 
Kingdom  or  elsewhere. 

(2.)  And  for  and  in  respect  of  the  annual  profits 
or  gains  arising  or  accruingto  any  person  what- 
ever, whether  a  subject  of  Her  Majesty  or  not, 
although  not  resident  within  the  United  Kingdom, 
from  any  profession,  trade,  employment,  or  voca- 
tion exercised  within  the  Unitea  Kingdom. 

2  ft  3.  By  sect  5  of  the  16  <fe  17  Yict.  c.  34,  the 
duties  imposed  by  the  said  last-mentioned  Act  are 
directed  to  be  assessed  under  the  regulations  of  the 
statute  5  ft  6  Yict.  c.  35,  and  the  Acts  therein 
mentioned  or  referred  to ;  and  by  sect.  40  of  the 
the  5  ft  6  Yict.  c.  35,  it  is  enacted  that  all  bodies 
politic,  corporate,  or  collegiate,  companies,  frater- 
nities, fellowships,  or  societies  of  persons,  whether 
corporate  or  not  corporate,  shaU  be  chargeable 
with  such  and  the  like  duties  as  any  person  would, 
onder  and  by  virtue  of  the  said  Act,  oe  chargeable 
with,  and  that  the  chamberlain  or  other  officer 
acting  as  treasurer,  auditor,  or  receiver  for  the 
time  being  of  every  such  corporation,  company, 
fraternity,  fellowship,  or  society,  shall  be  answer- 
able for  doing  all  such  acts,  matters,  and  things  as 
ahall  be  required  to  be  done  by  virtue  of  the  said 
Act*  in  order  to  the  assessing  such  bodies  corpo- 
rate, companies,  fraternities,  fellowships,  or  socie- 
ties, to  the  duties  granted  by  the  said  Act,  and 
paying  the  same. 

Id  paragraphs  4  to  11  of  the  case,  sects.  41,  44, 
61.  63,  54, 100  and  106  of  the  5  ft  6  Yict.  c.  35,  are 
set  out. 

12.  By  sect.  192  of  5  ft  6  Yict.  c.  35,  it  is  enacted 
that  wherever  in  the  Act,  with  reference  to  any 
person,  matter,  or  thing,  any  word  or  words  is  or 
are  used  importing  the  singular  number  or  the 
masculine  sender  only,  yet  such  word  or  words 
eh  an  be  npderstood  to  include  several  persons  as 
well  as  one  person,  females  as  well  as  males,  bodies 
politic  or  corporate,  as  well  as  individuals,  and 
sereral  matters  or  things  as  well  as  one  matter  or 
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thing,  unless  it  be  otherwise  specially  provided  or 
there  be  something  in  the  subject  or  context  re- 
pugnant to  such  construction. 

In  paragraphs  13  and  14,  sect.  2  of  5  ft  6  Yict. 
c.  80,  and  sect.  10  of  16  ft  17  Yict.  c.  34,  are  set 
out ;  and  at  paragraph  15  it  is  stated  that  the  duties 
granted  by  16  ft  17  Yict.  c.  34,  have  been  continued 
at  various  rates  by  a  series  of  subsequent  Acts ; 
and  tiiat  tfie  Act  imposing  the  duty  for  the  year 
1874  is  the  34  ft  35  Yict.  c.  21. 

16,  17.  Towards  the  close  of  the  year  1862  the 
Ottoman  Bank  of  London,  which  was  a  banking 
company  established  and  carrying  on  business  in 
London,  arranged  to  transfer  its  business  to  the 
Imperial  Ottoman  Bank,  which  was  a  Turkish  cor- 
poration incorporated  according  to  the  laws  of 
Turkey  by  a  firman  of  the  sultan.  The  transfer  of 
the  business  was  completed  in  the  beginning  of 
the  year  1863  by  the  issue  of  shares  in  the  capital 
of  the  Imperial  Ottoman  Bank  to  the  amount  of 
250,000i.  (part  of  the  total  capital  of  2,700,000^.)  to 
the  shareholders  of  the  Ottoman  Bank  of  London, 
and  the  business,  in  London,  of  the  Imperial  Otto- 
man Bank,  as  bankers,  was  then  commenced  in 
London,  under  the  management  of  the  London 
members  of  the  committee  hereinafter  referred  to, 
in  the  premises  theretofore  occupied  by  the  Otto- 
man Bank  of  London.  The  remainder  of  the 
capital  was  subscribed  in  Constantinople,  Paris, 
London,  and  other  places.  Immediately  on  the 
formation  of  the  Imperial  Ottoman  Bank  prepara- 
tions were  made  to  commence  business  in  Constan- 
tinople, and  it  actually  commenced  business  there 
on  toe  1st  June  1863. 

18,  19.  The  affairs  of  the  Imperial  Ottoman 
Bank  (hereinafter  called  the  bank)  were  then  and 
have  ever  since  continued  to  be  regulated  by  a  con- 
cession from  the  Government  of  Turkey  and  cer- 
tain statutes.  (See  Appendix  of  documents  at- 
tached to  the  case.)  By  the  concession  above 
mentioned,  and  which  is  dated  4th  Feb.  1863, 
the  bank  is  established  as  a  state  bank  for  the 
Ottoman  Empire,  and  is    made   subject  to  the 

general  laws  of  the  empire,  and  its  seat  is  fixed  at 
'onstantinople,  with  power  to  establish  branches 
and  agencies  at  other  places. 

20, 21, 22.  The  concession  provides  that  the  Otto- 
man Gt)vemment  shall  exercise  its  control  over 
the  bank  by  means  of  a  high  commissioner  chosen 
by  the  government,  who  has  the  right  to  take  cog- 
nizance of  its  operations,  tnough  without  power  to 
interfere  in  its  administration,  and  who  is  to  see  to 
the  faithful  execution  of  the  statutes.  It  further 
provides  that  the  bank  shall  be  administered  at 
Constantinople  by  a  board  of  two  or  three  mem- 
bers and  a  council  of  administration  of  three  mem- 
bers, both  to  be  named  by  a  committee  chosen  by 
the  London  and  Paris  founders,  and  this  com- 
mittee is  to  have  power,  in  conformity  with  the 
statutes,  to  guide,  control,  and  supenntend  the 
operations  of  the  bank.  It  fixea  the  capital 
ot  the  bank  for  the  present  at  2,700,000L  or 
67,500,000  francs,  divided  into  135,000  shares 
of  500  francs  each,  and  prescribed  that  the 
certificates,  when  250  francs  each  should  be 
paid  thereon,  should  be  to  bearer,  which  amount 
has  actually  been  paid  on  all  the  shares  of  the 
bank.  It  further  grants  to  the  bank,  in  addition 
to  the  right  of  carrying  on  the  ordinary  business 
of  bankers,  the  exclusive  privilege  of  issuing  in 
Turkey,  notes,  payable  to  bearer  on  demand^ay- 
able  at  Constantinople,  <.t  tit  tb&  Vst^soi^Vi^^.  ^Yt^&%^ 
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notes  are  made  legal  tender  in  certain  parts  of 
Turkey.  They  most  be  in  the  Turkish  language, 
and  must  bear  the  seal  of  the  High  Commissioner 
of  the  government. 

23,  24,  25.  The  concession  charges  the  bank  at 
Constantinople  with  all  the  operations  of  the 
Grovemment  Treasury,  that  is  to  say,  the  receipt 
of  all  the  revenues  of  the  empire  coming  to  the 
Imperial  Treasury  at  Constantinople,  and  the  pay- 
ment of  all  drafbs  issaed  upon  it  by  the  Minister 
of  Finance.  The  bank  may  further  be  charged  at 
certain  branches  in  Turkey  with  the  receipt  of  the 
provincial  revenues.  For  these  services  the  con- 
cession provides  that  the  bank  is  to  receive  a  fixed 
annual  payment  of  20,0002.  It  specially  charges 
the  bank  with  the  payment  of  interest  upon,  and 
the  redemption  of,  the  Public  Interior  Debt,  with 
the  transmission  of  funds  for  the  payment  of 
interest  and  redemption  of  the  exterior  debts,  for 
which  it  is  providea  that  the  bank  shall  receive  a 
commission  at  a  fixed  rate  of  one  per  cent.  And 
it  further  constitutes  the  bank  the  recognised 
financial  agent  of  the  government  both  at  home 
and  abroad,  and  charges  it  with  all  operations  con- 
cerning the  withdrawal  from  circulation  of  the 
beschliks  (a  kind  of  paper  money  then  in  circula- 
tion). 

26.  By  the  statutes  above  referred  to,  the  seat 
of  the  \kjxk  was  fixed  at  Constantinople,  where 
accordingly,  as  already  stated,  in  or  about  the 
month  of  June  1863,  and  some  months  after  the 
commencement  of  its  business  in  London,  the  bank 
commenced  business.  By  the  same  statutes  the 
bank  was  authorised  to  establish  such  branches 
and  agencies  as  it  should  think  fit.  The  capital  of 
the  bank  is  defined  to  be  67,500,000  francs,  or 
2,7OO,0OOL,  divided  into  shares  of  500  francs,  or 
201.  each,  and  the  liability  of  the  shareholders  is 
limited  to  the  amount  of  their  shares.  There  is  no 
register  of  shares,  but  according  to  the  provisions 
of  the  statutes,  all  the  certificates  of  shares  are 
made  out  to  bearer,  and  the  shares  themselves  are 
transferable  by  delivery  of  the  certificates,  and  the 
dividends  payable  thereopon  are  payable,  at  the 
option  of  the  holders,  at  Constantinople,  Paris,  or 
London,  by  means  of  coupons  attached  to  the 
certificates. 

27.  By  the  said  statutes,  the  administration  of 
the  bank  in  Constantinople  is  confided  to  a  director 
general,  one  or  two  assistant  directors,  and  a 
council  of  administration  of  three  members.  These 
are  appointed  by  a  committee  of  from  twenty  to 
twenty-five  members,  of  whom  ten  at  least  must 
be*  English  or  resident  in  England,  and  ten  at 
least  French  or  resident  in  France.  This  com- 
mittee has  the  general  guidance,  control,  and 
superintendence  of  the  operations  of  the  bank,  and 
its  members  are  elected  by  the  general  meeting  of 
shareholders.  The  statutes  further  require  that 
the  committee  shall  meet  four  times  a  year, 
alternately  in  London  and  Paris,  and  the  com- 
mittee has  in  fact  met,  and  still  does  meet,  some- 
times in  London,  and  sometimes  in  Paris.  The 
execution  of  the  decisions  of  the  committee,  and 
the  more  immediate  supervision  of  the  affairs  of 
the  bank,  is  assigned,  under  the  statutes,  to  a  sub- 
committee (appointed  by  the  general  committee) 
consisting  of  eight  members,  of  whom  four  are 
chosen  from  the  English  and  four  from  the  French 
section  of  the  general  committee. 

28.  It  is  also  provided  that  the  London  members 
of  the  conmiittee  shall  be  charged,  under  the 


control  of  the  sub-committee,  with  Uie 
ment  of  the  London  agency  of  the  bank,  and  once 
the  early  part  of  1863,  when  the  bosineBS  of  the 
bank  in  London  commenced,  until  the  prceent 
time,  the  London  business  of  the  baak,  beins  the 
ordinary  business  of  bankers,  has  been  carried  on. 
under  the  management  of  the  London  members  of 
the  committee,  in  premises  in  the  city  of  Landon. 
The  said  last-mentioned  persons  bare  the  reoopt 
of  all  the  gains  and  profits  arising  and  aocming 
from  the  trade  or  busuiess  of  the  bank  carried  on 
within  Great  Britain. 

29.  It  is  further  provided  that  the  annnal  genenl 
meetings  of  the  shareholders  in  the  bank,  and  all 
extraordinary  general  meetings,  shall  be  held  at 
such  places  as  the  committee  smdl  fix.  Such  meet- 
ings in  fact  have  always  been,  and  still  are,  held  in 
London,  and  at  such  annual  general  meetings  the 
report  nf  the  committee,  with  the  accounts  for  the 
preceding  year,  are  received,  the  dividends  are  de- 
clared, and  members  of  the  gene  *al  committee  are 
elected. 

30.  The  leasehold  premises  in  Throgmortoo- 
street  now  occupied  by  the  bank  are  held  under 
an  assignment  of  the  same  made  to  the  dank  hj 
the  name  of  the  "  Imperial  Ottoman  Bank  " ;  raca 
assignment  was  executed  by  the  bank  under  seal. 
By  the  law  of  Turkey  a  common  seal  is  not  re- 
Quired  to  authenticate  the  acts  of  a  corporation,  and 
the  bank  does  not  use  any  seal  except  in  the  case 
of  documents  executed  in  England. 

31.  32.  The  profits  made  by  the  bank  from  the 
year  1863  to  the  vear  1872  inclusive,  and  the 

general  condition  of  the  affairs  of  the  bank,  appear 
'om  the  ten  annual  reports  presented  by  the 
general  committee  to  the  shareholders  daring  the 
above  period  (see  appendix),  and  the  total  amount  of 
profits  and  gains  made  by  the  bank  for  the  year 
ending  the  5th  April  1872,  estimated  apon  an 
average  of  such  profits  for  three  preceding  years, 
is  278  3952. 

33.  On  or  about  the  5th  April  1872  the  Id- 
lowing  return,  in  respect  of  the  assessment  to  be 
made  for  income-tax  under  schedule  D.  for  the 
year  ending  the  5th  April  1872,  was  tendered  bj 
the  defendants  as  a  proper  return  on  behalf  of  the 
bank: 

"  The  London  Agency  act  in  the  character  of 
agents  for  the  Imperial  Ottoman  Bank,  whidi 
resides  at  Constantinople  in  the  empire  of  Turkey. 

"  The  said  London  Agency  consists  of  the  follow- 
ing persons :  Mr.  James  Alexander,  10.  King's 
Arms  Yard,  E.C."  [Here  follow  the  names  ud 
addresses  of  the  nine  other  gentlemen  who  are  the 
co-defendants  in  this  proceeding.] 

"  The  amount  of  profits  and  gains  accroinff  to  the 
said  bank  from  the  trade  of  banker  exercifieawithiii 
Great  Britain,  viz.  at  London,  for  the  year  endiiig 
5th  April  1872,  computed  on  a  ttar  and  iast 
average  of  three  years  ending  the  Slst  Dec 
1871,  the  last-mentioned  day  being  ihe  day  oo 
which  the  accounts  of  the  said  bank  have  oeen 
usually  made  up,  and  deducting  that  part  on  whidh 
income  tax  has  been  already  paid  by  dedaoiioD»  is 
40,8P3Z. 

"  The  London  Agency  of  the  bank  dediiie  to 
make  any  return  of  the  profits  accruing  to  the 
bank  from  business  carriea  on  by  the  bank  else- 
where than  in  the  United  Kingdom,  being  advised 
that  such  profits  are  not  liable  to  income  tax." 

The  statements  in  the  said  letom  aire  trae  ib 
fact. 
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84.  On  or  abont  the  date  of  the  last-mentioned 
retaniy  the  defondants  (being  the  persons  calling 
themBelves  the  London  Agency),  farther  gave 
notioe  to  the  Commissioners  of  Inland  Bevonne,  in 
pnrsoance  of  the  16  &  17  Yict.  cap.  34,  sect.  10., 
that  they  were  entrusted  with  moneys  for  the 

Skyment  of  dividends,  in  respect  of  the  year  end- 
g  5th  April  1872,  apon  the  shares  of  the  bcmk,  to 
persons  some  of  whom  were  or  might  be  in  the 
United  Kingdom,  snch  moneys  being  beyond  and 
in  addition  to  the  profits  accruing  to  the  bank  from 
business  carried  on  within  Great  Britain  during 
the  past  year,  and  that  they  were  ready,  on  demand 
by  tne  inspector  authorised  for  that  purpose,  to 
deliver  to  him  for  the  use  of  the  Income  Tax  Com- 
missioners for  special  purposes,  true  and  perfect 
aeooants  of  the  amounts  of  such  dividends,  so  far 
as  the  knowledge,  information,  and  belief  of  the 
said  London  Agency  enabled  them  to  do  so. 

35.  The  defendants  were  the  London  members 
for  the  time  being  of  the  committee,  and  were  the 
persons  charged  with  the  management  of  the 
London  agency  of  the  bank,  and  having  the  re- 
ceipt of  the  gains  and  profits  accruing  within 
Great  Britain;  in  the  manner  stated  in  para- 
graph 28. 

36,  37.  The  Commissioners  of  Inland  Bevenue 
contend  that  the  said  bank  is  bound,  under  the 
Income  Tax  Acts,  to  make  a  return  in  respect  of 
all  its  annual  profits,  whether  made  in  the  United 
Kingdom  or  elsewhere,  and  is  chargeable  to  in- 
come tax  thereon  under  Schedule  D,  and  the 
question  for  the  opinion  of  the  court  is — Whether 
the  bank  is  bound  to  make  a  return  in  respect  of 
all  its  annual  profits,  whether  made  in  the  United 
Kingdom  or  elsewhere,  and  is  chargeable  to  in- 
come tax  thereon,  or  whether,  as  is  contended  on 
the  part  of  the  said  bank,'  the  London  agency  of 
the  Dank  is  only  bound  to  make  a  return  under 
5  ft  6  Yict.,  c.  35,  in  respect  of  the  profits  made 
in  the  United  Kingdom,  together  with  a  return  or 
statements  and  accounts,  under  16  ft  17  Vict., 
o.  34,  of  so  much  of  the  profits  made  abroad  as 
may  be  actually  remitted  to  this  country  for 
distribution  in  !London,  and  income  tax  is  char- 
geable on  the  amount  appearing  from  such  re- 
turns, statements,  and  accounts. 

If  the  oourt  shall  decide  the  above  question  in 
fi»Toar  of  the  Crown,  then  judgment  is  to  be 
entered  up  for  the  Crown  for  the  nominal  sum  of 
one  shilling,  with  costs;  and  if  the  court  shall 
decide  the  above  question  in  favour  of  the  defen- 
dants, then  judgment  is  to  be  entered  for  the 
defendants,  with  costs. 

Points  of  argument  for  the  Crown.  —  First 
that  the  Imperial  Ottoman  Bank,  being  a  corpo- 
ration, and  carrying  on  the  business  of  bankers 
in  London,  is  bound,  under  the  Income  Tax  Acts, 
to  make  a  return  of  the  whole  of  the  annual  profits 
of  the  corporation,  whether  made  in  England  or 
elsewhere ;  secondly,  that  in  the  case  of  a  corpora- 
tion carrying  on  business  in  the  United  Kingdom, 
it  is  immaterial  whether  the  corporation  is  an 
English  or  a  foreign  corporation;  thirdly,  that 
there  is  no  analogy  whatever  between  the  bank,  as 
constituted  in  the  manner  described  in  the  case, 
and  an  ordinary  partnership,  some  of  the  members 
of  which  may  DO  resident  abroad;  fourthly,  that 
aeotion  10  of  the  16  ft  17  Yict.,  c.  34,  referred  to  in 
the  case,  and  relied  on  by  the  defendants,  has  no 
implication  to  the  present  case;  fifthly,  that,  if  the 
pnnoiple  contended  for  on  the  part  of  the  bank 


were  adopted,  duty  would  not  be  paid  upon  a  lar^e 
portion  of  the  profits  made,  by  the  bank,  which  is 
clearly  liable  to  duty  under  the  Income  Tax  Acts. 

Points  for  the  defendants.  —  First,  that  the 
bank  is  not  chargeable  with  income  tax  under 
Schedule  D,  as  a  person  residing  in  the  United 
Kingdom ;  secondly,  that  a  foreign  corporation 
cannot,  for  the  purpose  of  income  tax,  reside  else- 
where than  in  the  country  in  which  it  is  incorpo- 
rated ;  thirdly,  that  on  the  facts  of  this  case  the 
bank  resides  in  Turkey  and  not  in  the  United 
Kingdom ;  fourthly,  that,  the  bank  being  a  person 
not  resident  within  the  United  Kingdom,  only  its 
profits  accruing  in  the  United  Kingdom  are 
chargeable  under  Schedule  D;  fifthly,  that  sec- 
tions 40  and  54  of  5  ft  6  Yict.,  c.  35  do  not  apply 
to  the  bank,  or  its  officers,  or  the  defendants; 
sixthly,  that  the  defendants  are  not  chargeable 
with  income  tax  or  liable  to  make  any  return 
under  that  Act,  otherwise  than  as  agents  having 
the  receipt  of  profits ;  seventhly,  that  an  agent, 
or  person  having  the  receipt  of  or  entrusted 
with  any  money,  cannot  be  chargeable  with  income 
tax,  or  liable  to  make  any  return  or  statement  in 
respect  of  any  money  not  actually  received  by  or 
entrusted  to  him ;  eighthly,  that  the  return  and 
statement  made  by  the  defendants  were  good  and 
sufficient;  ninthly,  that  the  contention  of  the 
commissioners  stated  in  paragraph  36  is  bad  in 
law. 

The  AUomey-Creneral  (Sir  B.  Baggallay,  Q.C.), 
with  whom  were  the  Solieitor-Oeneral  (Holker,  Q.C.) 
and  PindeTf  appeared  on  the  part  of  the  Crown. 
By  the  16  ft  17  Yict.  c.  34,  s.  2  (clause  1,  schedule 
D),  the  liability  to  income  tax  upon  profits  arising 
from  **  any  profession,  trade,  employment,  or  voca- 
tion, carried  on  in  the  United  £[ing^om  or  else- 
where, is  imposed  upon  any  person  "residing 
within  the  United  Kingdom,"  and  by  5  ft  6  Yict.  c. 
35,  sects.  40  and  192,  this  bank  is  chargeable  as  a 
"  society  of  persons  "  or  "  corporation,"  and  with 
such  and  the  like  duties  as  a  **  person  '*  would  be 
chargeable  with ;  so  that  the  question  for  deter- 
mination is,  whether  or  not  the  bank  can  be  said 
to  be  *'  residing  within  the  United  Kingdom." 
Take  the  case  of  a  private  banker,  living  in  Pari;., 
and  having  a  bank  there,  which  he  personally 
carries  on,  and  having  also  »inother  bank  m.  Lon- 
don which  he  carries  on  there  by  means  of  clerks 
and  servants ;  ho  would  have  a  residence  in  Lon- 
don by  virtue  of  the  business  so  carried  on  there, 
and  he  would  be  a  '*  person  residing  within  the 
United  Kingdom  "  for  the  purposes  of  this  Act  of 
Parliament  There  ia  clear  and  high  authority  for 
saying  that  a  person  may  reside  in  more  than  one 
place.  See  per  Lord  St.  Leonards  in  The  Carron 
Irort  Com-pany  v.  MacUiren  (5  fl.  of  L.  Cas.  450), 
where  that  learned  lord  said  he  thought  that  the 
company  might,  for  the  purposes  of  carrying  on 
their  business,  have  two  domiciles,  one  in  England 
and  one  in  Scotland.  The  Court  of  Queen's  Bench, 
in  Newby  v.  Van  Oppen  and  otliers  (26  L.  T.  Bep. 
N.  S.  164 ;  L.  Bep.  7  Q.  B.  203 ;  41  L.  J.  148,  Q.  B. 
approved  of  and  adopted  that  view  of  Lord  St. 
Leonards,  and  held  that  an  American  company 
incorporated  according  to  American  and  not  aocord- 
to  English  law,  which  had  its  chief  place  of  busi- 
ness in  America,  with  a  place  also  in  England,  at 
which  it,  de  facto,  carried  on  a  branch  business, 
must  be  treated  as  resident  in  England,  and  might 
be  served  with  a  writ  and  sued  in  an  action  in  tnia 
country.    **  Such  a  «ac^oT%^\ovi"  «h.^^  ^w3«^^ara>* 
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J.  in  that  case,  **  does  for  many  purposes  reside 
both  in  England  and  in  its  own  country."  The  yiew 
adopted  by  the  considered  judgment  of  the  Queen's 
Bench  in  that  case  has  never  been  disputed,  and, 
assuming  it  to  be  a  correct  exposition  of  the  law 
on  the  subject,  the  bank  in  this  case  is  clearly 
"residing  within  the  United  Kingdom  "  by  virtue 
of  the  business  carried  on  by  i*;  in  London.  The 
present  is,  in  fact,  a  far  stronger  case.  London  is 
the  residence,  not  one  of  the  residences,  of  the 
corporation;  the  annual  meetings  of  the  share- 
holders are  held  there,  and  the  accounts  are  made 
up  and  passed,  and  dividends  are  declared  there, 
and,  substantially,  all  the  business  of  the  corpora- 
tion is  carried  on  there.  No  doubt  the  charter 
says  that  "  the  seat  of  the  bank  is  at  Constanti- 
nople," but  the  mere  saying  so,  when  the  business 
is,  in  fact,  conducted  in  London,  is  not  sufficient. 
If  it  were,  every  kind  of  liability  might  be  avoided. 
[Kellt,  C.B.  refers  to  the  Attorney  GeiieralY.  Sully 
(4  H.  &  N.  769 ;  28  L.  J.  320,  Ex. ;  in  error  5  H.  i 
N.  711 ;  29  L.  J.  464.  Ex  )].  That  case  is  distinguish- 
able. There,  an  American  firm  whose  place  of 
business  was  at  New  York,  where  all  the  partners, 
but  the  one  who  managed  a  branch  in  England, 
resided,  had  a  branch  in  England  managed  by  the 
defendant,  the  business  of  which  consisted  of 
purchasing  goods  in  England,  and  shipping  them 
to  America,  where  they  were  sold,  and  where  the 

Erofits  by  the  sale  of  them  were  realised,  and  it  was 
eld  by  the  Exchequer  Chamber  (reversing  the 
decision  of  this  court  below)  that  the  whole  of  the 
profits  of  the  firm  were  not  taxable  under  clause 
2  of  schedule  D.,  but  only  the  defendant's  share  of 
them,  who  resided  in  England,  which  waq  not  dis- 
puted.   There  no  trade  was  can-ied  on  in  the 
United  Kingdom  to  render  the  firm  liable,  though 
there  was  enough  to  fix  the  person  resident  here, 
with  liability,  under  the  portion  of  the  section  ap- 
plicable to  the  case,  for  his  share  of  the  profits  of 
the  trade  carried  on  in  America.    [Kelly,  C.B. — 
If  the  carrying  on  business  within  the  United 
Kingdom  constitutes  residence  within  the  United 
Kingdom,  of  what  use  are  the  words  in  the  second 
clause  of  schedule  D,  "whether  a  subject  of  Her 
Majesty  or  not,  although  not  resident  within  the 
United  Kingdom,"  and  what  possible  meaning  can 
be  attached  to  them  P  They  imply  that  a  trade  may 
be  carried  on  in  this  country  by  a  person  though  he 
may  not  reside  here].     It  is  impossible  not  to  feel 
that  there  aie  difficulties ;  but  in  the  case  of  A.  and 
B.  carrying  on  buniness  as  partners  in  London  and 
Paris,  A.  living  in  London  and  B.  in  Paris,  by  the 
first  clause  of  schedule  D,  A.  is  taxable  for  his 
share  of  the  entire  proHts  accruing  both  from  the 
Paris  and  the  London  business;  and  by  the  second 
clause  B.  is  liable  for  his  nhare  of  the  London  pro- 
fits.    A  corporation  must  reside  in  one  place,  and 
cannot,  like  a  partnernhip,  reside  partly  in  one 
place  or  country,  and  partly  in  another. 

H,  MfitthewH,  Q.  C.  (with  him  was  A.  Wilgon)^ 
for  the  defendants,  contra. — ^The  defendants  are 
only  liable,  aud  they  are  ready  to  pay,  upon  the 
profits  of  the  business  carried  on  by  them  within 
the  United  Kingdom,  and  also,  under  another 
statute,  upon  so  much  of  the  profits  of  the  bank 
as  they  actually  di.<*tribute  to  shareholders  in  this 
country.  The  two  clauses  of  schedule  D.  indicate 
a  clear  differerce  between  two  classes  of  persons, 
namely  "resident"  and  "non-resident."  The 
Brffument  of  the  Attorney  General  is  that  carry- 
JDg^  OD  business  constitutes  "  residence,"  at  any 


rate  for  a  corporation ;  but,  as  was  pointed  oat  bj 
the  Chief  Baron  that  argument  is  oondusiTdy  met 
by  the  language  of  the  schedule  itself.    By  the  firtt 
branch  of  it  the  tax  is  impKMed  on  "  residente  '*  in 
the  United  Kingdom,  whether  the   basinets  ii 
carried  on  there  or  elsewhere;  it  sappoees that, 
though  a  trade  is  carried  on  exclusively  abroad, 
yet,  if  the  person  carrying  it  on  resides  in  England, 
he  is  liable  to  tax  on   all   his  profits  ;  that  u 
pregnant  with  the  suspicion  that  he  may  reside 
entirely  within  the  United  Kingdom,  thoagh  his 
business  is    exclusively  carried  on  in  a  foreign 
country.     The    second  branch  of   the  schednle 
bears  the  same  construction  still  more  plainly, 
because,  as  the  Lord  Chief  Baron  observed,  that 
branch    would    be   useless    if   "residence"  and 
"  carrying  on  business  "  meant  the  same  thing. 
That  second  clause  deals  with  trade  in  the  Unim 
Elingdom     irrespectively     of      residence.       The 
language  of    the    section    itself    oyermles    the 
whole  argument  of  the  Crown.     There  is  a  broid 
and  clear  distinction  between  residence  forparpoMS 
of  jurisdiction  and  residence  for  fiscal  pnrposea 
The  word,  as  used  in  schedule  D.,  is  need  m  its 
ordinary  and  popular  sense,  and  does  not  metn 
the  mere   momentary,  bird  of  passage  sort  q( 
presence  in  a  place,  which  is  snfiicient  to  create 
"residence,"     in    order   to    found    jnitsdictkn. 
That  this  is  so  is  shown  by  the  language  of  secL 
39  of  the  b  &  6  Vict.  c.  35,  which  is  not  set  cot 
in  the  case,  (a)    The  mere  landing  for  a  moment 
on  English  soil  is  a  sufficient  residence  for  pur- 
poses of  jurisdiction,  whereas  the  residence  con- 
templated by  the  Income  Tax  Act,  and  by  the 
express  terms  of  the  Act,  is  a  six  months'  resideDoe 
at  the  least.    The  Attorney  Otneral  t.  Sutty  (nK. 
sup.)  is  a  decisive  authority  against  the  Crown. 
If  the  Crown's  argument  to-day  is  sustainable^ 
there  was  a  business  in  that  case,  the  canyinff 
on  of  which  in  England  by  one  of  the  firm  « 
American  partners,  was  a  residence  of  the  firm  in 
England,  and  they  would  have  been  liable  on  ibmr 
whole  profits  both  English  and  American ;  bnt  no 
such  suggestion  was  ever  made  there  as  that  the 
mere  carrying  on  business  constituted  residence. 
The  point  raised  in  that  case  depended  or  the  second 
clause  of  schedule  D,  and  the  question  was  whether 
the  Americ  n  firm,  as  a  whole,  were  liable  to  the 
tax  on   the    English  profits.     The  court    bekw 

(a)  Sect.  39  of  5  A6  Viot  o.  35  enacts,  " That anr  nV 
ject  of  Her  Majesty,  whose  ordinary  rendenoe  shall  have 
been  in  Great  Britain,  and  who  ahall  have  deputed  tnm 
Great  Britain,  and  gone  into  parti  beyond  the  awe,  for 
the  purpose  only  of  occasional  re«id«noe,  at  the  tieM  of 
the  execution  of  this  Act,  shall  be  deemed,  notwithstttd- 
ing  his  temporary  absence,  a  person  chacgeable  to  tiK 
datiot  granted  by  this  Act,  as  a  person  aotnally  renHag 
in  Great  Britain,  and  shall  be  asaeased  and  ehai^edi 
dingly  (in  manner  hereinafter  directed),  upon  the 
amount  of  his  profits  or  gains,  wheUier  torn  eaaM 
arise  from  property  in  Great  Britain  or  elsewhere  . 
from  any  profession  ...  in  Great  Britain  or  elsef 
Provided  alway<*  that  no  person  who  shall  on  er 
the  passing  of  this  Act,  actually  be  in  Great  Britain  f« 
some  temporary  purpose  only,  and  not  with  aaij  vievor 
intent  of  establishing  his  residenoe  therein,  and  vln 
shall  not  actually  hare  resided  in  Great  Britain,  al  flM 
time  or  several  times,  for  a  period  eqnal  in  the  wfaolt  to 
six  months  in  an  v  one  year,  shall  be  charged  with  the  9^ 
duties  mentioned  in  schedule  D,  ae  a  person  loeiliei'  ie 
Great  Britian  in  respect  of  the  profits  or  gaian  rei — "^ 
from  or  out  of  any  possessione  m  Ireland^  or  any 
of  Her  Majesty's  dominions,  or  any  fmwicn  pae^ei 
or  from  securities  in  Ireland  or  aqy  other  of  Her 
jesty's  dominione  or  foreign  seonritieo .  •  . 
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held  that  they  were,  hat  the  coart  of  error,  over- 
ruling that  decision,  held  that  there  had  been  no 
tradecarriedon  in  England  within  the  second  branch 
of  Bchednle  D.    The  whole  case  would  have  been 
idle  if  the  Crown's  present  contention  be  right.  To 
hold  that  carrying  on  business  is  equivalent  to 
residence  would  he  overruling    the   Exchequer 
Chamber   in  that  case.    What  then,  within  the 
Income  Tax  Acts,  is  the  residence  of  a  corpora- 
tion P    A  difficulty  arises  in  applying  a  real  thing 
snch  as  '*  residence  "  to  a  mere  legal  fiction  such  as 
a  corporation.    The  word  may  have  different  mean- 
ings for  different  purposes.     In  Newby  v.   Van 
Oppen,  "  residence"  was  decided  solely  with  ref'er- 
enoe  to  jurisdiciun^  purposes.     In  the  Kilkenny 
and  UrecU  Southerth  ana  Western  Railway  Com' 
pony  y.   Fieldm  (6  Ex.  81 ;   29  L.  J.  141   Ex.), 
although  the  plaintiffs  place  of  business  and  offices 
were  in  London  within  the  jurisdiction    of  the 
ooiirty  and  where  their  registers  and  books  were 
kept,  and  where  all  their  personal  property  and 
effects  were  situate,  and  four-fifths  ot  iheir  share- 
holders permanently  resided  in  this  country,  yet 
it  was  held  that  they  "  must  be  considered  as  an 
Irish  corporation  and  on  the  same  footing  as  an 
individual  resident  in  Ireland,'*  and  must  therefore 
«ve  security  for  costs.   So,  in  Adams  v.  The  Great 
Western  Mailway  Company  in  this  court  (3  L.  T. 
Rep.  N.  S.  631 ;  (5H.  &  N.  404 ;  30  L.  J.  1*24,  Ex.)  the 
defendants  were  held  to  "  dwell "  at  their  prin- 
cipal  offices  at  Paddington,  within  sect.  128  of 
9  *  10  Vict.  c.  95 ;   and  mSkiels  v.  The  Great  Nor- 
thern ICailway  Company  in  the  Court  of  Queen's 
Bench  (4  L.  T\  Rep.  N.  S.  479 ;  30  L.  J.  331 ;  Q.  B., 
B.  &  8.  7  Jur.  N.  S.  631)  the  detendants  were 
held  to  carry  on  business,  within  sect.  60  of  the  same 
Bkatute,  at  their  principal  station  at  King's  Cross. 
To  the  same  effect  also  is  the  case  of  Brown  v. 
The  London  and  North-  Western  Railway  Company 
in  the  same  court  (8  L.  T.  Rep.  N.  S.  695 ;  4  B.  &  8. 
^6 ;  32  L.  J.,  318  Q.  B.).    Much  light  is  thrown 
|°^u  the  matter  by  numerous  cases  in  the  Supreme 
^nrts  of  America,  the  result  of  which  woula  seem 
*|^show  that  this  bank,  being  a  corporation  in 
^^^^  only,  and  created  such  by  an  Imperial  Act 
^  tliat  country,  its  existence  may  be  recognised  as 
«  <>iatter  of  comity  by  other  countries,  but  that  it 
Wh^^^^*  and  can  only  dwell,  in  Turkey,  the  country 
^gj^'ch  created,  and  which  fosters  and  supports  it. 
^^  ^^Bank  ofAugusUi  v.  Earle  (13  Peter's  Rep. 

4][Ox  *    ^'^    United  States  y,  Aniesley  (11  Wheat. 

2>j^^  Cfoo  pp.  588,  589  of  13  Peters^ ;    Beatson  v. 

^%e   y^*y^'*  ^^^^  0/  Delaware  (12  Peters,  135) ; 

^j^^y^Aio  and  Mississippi  Railroad  Company  v. 

)4^®^  (I  Black's  Rep.  286);   The  BaUimore  and 

»^j^     '^<9,ilroad  Company  v.  Gle7in  (28  Maryland 

jj^'     ^^7) ;    The  Blackstone  Manufacturiny  Com- 
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'-   The  Inluibitnnfs  of  Blackstone  (1 3  Gray's 


1^*  V^ACassachusetts)  488).    In  the  last  mentioned 

^l^j^^  ^   company,  incorporated  by   the    State    of 

jr?^!^^    Island  but  empowered    by  the  State  of 

^^•^^husetts  to  hold  r«al  estate  in  Massttchusetts, 

^^.  J^^^rying  on  business  there,  was  held  not  to  be 

"^••^^tit  in  Massachusetts  for  taxation  purposes. 

-2^^  SolieUor-GeneraU  in  reply,  contended  that 

^^^^^onwy-Generoi  v.  Stdly  was  really  not  applic- 

ww^  %nd  had  nothing  to  do  with  the  present  ca^e, 

Ot  With  the  question  of  residence.     The  American 

CM^  did  not  help  the  matter.     In  the  Kilkenny 

B^^Hipoy  case,  it  was  a  question  whether  it  was  an 

ISDRliab  or  Irish  corporation,   and  the  case  is  in 

bfoor  of  the  Crown,  it  being  held  that  the  cor- 


poration "  dwelt  and  carried  on  business  *'  where 
the  bulk  of  its  business  was  transacted.  A  cor- 
poration can't  reside  anywhere  as  an  individual 
resides,  but  it  can  reside  m  a  place  by  carrying  on 
its  business  there. 

Kklly,  C.B. — ^The    question    in    this    case    is, 
whether  the  defendants,  representing  a  corpora- 
tion called  the  Imperial  Ottoman  Bank,  are  liable 
to  be  assessed  to  the  income  tax  in  respect,  not  of 
the  amount  of  profits  realised  by  the  branch  or 
acency  established  in  London,  for  the  defendants 
admit  their  liability  to  that  extent,  but  in  respect  uf 
the  whole  amount  of  profits  realised  by  the  bank, 
not  only  in  England,  but  in  France  and  Turkey. 
That  it  is  a  question  of  great  importance  to  every 
corporation  posssessing  establishments  in  different 
countries  is  at  once  apparent,  from  the  fact  that 
whilst  in  the  present  case  the  amount  of  profits 
realised  by  means  of  the  branch  or  agency  in  Lon- 
don amounts  to  but  £40,000  a  year,  the  aggregate 
amount  of  the  profits  of   the  entire  corporation 
realised  in  London,  Paris,  and  Constantinople,  and 
on  which  the  Crown  claim  to  be  entitled  to  charge 
income  taxi  is  no  less  than  the  sum  of  £278,395  a 
year.    The  ground  on  which  that  contention  on 
the  part  of  the  Crown  is  based  is,  that  the  corpo- 
ration comes  within  the  first  clause  of  the  16  &  17 
Yict.  c.  34,  sect.  2,  schedule  D  (set  out  in  paragraph 
1  of  the  case).  There  are  two  clauses,  and  the  first 
of  them,  upon  which  the  learned  A ttorney-Oeneral 
relied  is  this — The  income  tax  is  payable  "  for  and 
in  respect  of  the  annual  profits  or  gains  arising 
or  accruing  toa/»^  persen  residing  within  the  United 
Kingdom,  from  any  profession,  trade,  employment, 
or  vocation,  whether  the  same  shall  be  respectively 
carried  on  in  the  United  King^dom  or  elsewhere. ' 
Now,    undoubtedly,    for    some    purposes   in  the 
Income  Tax  Acts  the  word  *' person"    is  to    be 
read  as  including  a  "  corporation ; "  and  the  question 
is,  whether  that  word,  in  this  clause  of  schedule  D. 
applies  to  the  corporation  in  question,  or,  in  other 
words,  whether  the  Imperial  Ottoman  Bank  can  be 
said  to  '*  reside,"  or  to  be  "  residing  within  the 
United  Kingdom  "   within  the   meaning  of  that 
clause.   I  am  tar  from  saying  that,  for  the  purpose 
of  construing  certain  Acts  ot'  Parliament,  such,  for 
example,  as  the  Acts   regulating  the  service  of 
process  at  home  and  abroad,  u  corporation  may 
not  be  deemed  to  be  *'  resident "  in  a  particular 
place,  and  in  a  particular  country.    If  an  Act  or 
charter  of  incorporation  be  granted  by  the  State 
in  this  country  to  a  body  of  persons,  who  are 
thereby  incorporated  as  a  railway  company,  it  may 
be  that,  for    certain  purposes,   that  corporation 
may  be  said  to  be  resident  at  its  chief  place  or 
seat  of  business,  as,  for  instance,  the  Great  Western 
Railway   Company   are  resident  at  Paddington; 
and  it  is  possible  that  a  banking  corporation  also 
may  be  said  to  be  resident  at  whatever  place  is 
their  chief  seat  of  business.     But,  if  that  be  so,  I 
am  clearly  of  opinion,  upon  the  case  now  before  the 
court,  that  the  Imperial  Ottoman  Bank  cannot  be 
said  to  be  *'  resident "  in  this  country ;  that,  with 
respect  to  the  business  of    the  bank,   which   is 
carried  on  in  London,  it  is  a  mere  branch   or 
agency,  and    is    not    the    bank   itself,  and  that 
London  is  not  the  chief  seat  at  which  the  principal 
business  of  the  bank  is  carried  on.    This  point,  I 
think,  is  conclusively  settled  by  the  language  of 
what  we  may  call  the  charter  of  incorporation, 
but  which  is    called  **  The  Conv(-nt;ion  relating 
to   the  Concession.**    We  find  also  tha  in»ju^«c 
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thus  spoken    of  in    the  statutes    of    the  bank, 
under   the   title,    "Duration    and    Seat    of   the 
Society.*'    Article  3  says,  "The  duration  of  the 
society  is  thirty  years,"  and  Article  4  is,  "  The 
society    has    its    seat    at    Constantinople.**      If 
therefore    this    corporation   can    be  said  to   be 
"resident**  or  "residing**  anywhere,  it  must  be 
at   Constantinople,   where  alone  it  has  its  seat, 
under  the  express  terms  of  its  charter.     Article  4 
further  says  "  it  can  establish  as  many  branches 
and  agencies  as  it  may  think  fit,**  and  under  this 
very  provision  it  has  established  an  "  agency  '*  in 
London,  as  it  has  also  done  in  Puris.     Call  it  by 
what  name  we  will,  it  is  not  the  corporation,  not 
the  bank  itself,    not,    in    the  language  of  this 
charter  or  concession,  the  place  in  which  "  the 
society  has  its  seat.**    It  is  only  an  agency  or  a 
branch,  and  not  the  establishment  or  Ixmk  itself, 
the  seat   of  which   is  at   Constantinople.     But, 
beyond  the  language  of  the  concession,  which  is 
plain  and  dear  enough,  it  may  be  observed  that  the 
establishment  in  London  is  throughout  the  case 
alluded  to  and  described,  notas  the  Imnk,  or  the  chief 
seat  of  the  corporation,  but,  as  an  "  agency,**  more 
especially  is  this  so  in  paragraph  33  of  the  case, 
where  the  "  Return  *'  made  by  the  defendants  is 
stated.   It  is  there  said  "  The  London  agency  act  in 
the  character  of  agents  for  the  Imperial  Ottoman 
Bank,  which  resides  at  Constantinople,  in  the  Empire 
of  Turkey."     It  then  goes  on  as  follows :  "  The 
London  agency  of  the  bank  decline  to  make  any 
return  of  the  profits  accruing  to  the  bank  from 
business  carried  on  by  the  bauK  elsewhere  than  in 
the  United    Kingdom,   being   advised  that  such 
profits  are  not  liable  to  income  tax ;  "  and  then 
follow  these    words,    on    which    I    do  not  very 
much  rely,  "The  statements  in  the  said  return 
are  true  in  fact.'*    That  may  apply  only  to  the 
figures,  but,  whether  it  does  or  not,  the  estab- 
lishment  in   London    is   described,  and,  having 
reference  to  the  charter  of  incorporation,   most 
accurately  described,  as  "  The  London  Agency," 
and  as  that  alone.     I  think,  therefore,  that,  under 
the  words  of   the  first  clause  in   Schedule  D., 
"any  person  residing  within  the  United  King- 
dom,", this    corporation    cannot   be   held    to    be 
"a    person    so   residing"      It    is    important    to 
observe    the    distinction    between    the    liability 
to    income    tax    of    "a    person,**    and    that    of 
ft  "  Corporation"      Supposing  that  the  present 
were  the  case  of  a  private  individual,  A.  "  residing 
within  the  United  Kingdom,"  and  carrying  on  a 
business,  say  as  a  banker,  in  partnership  with  B., 
both  in  Loi^don,  and  also  abroad,  say  at  Paris  or 
Constantinople,  and  that  B.  resided  abroad,  then 
in  such  a  case  A.  would  be  liable,  as  a  resident 
within  the  United  Elingdom,  to  pay  income  tax  on 
the  profits  accruing  from  the  entire  business  so 
carried  on  both  in  England  and  abroad,  but  not 
upon  the  whole  amount  of    the  profits  of    the 
partnership,  but  only  on  his,  A.*s  snare  or  portion 
of  such  profits,  whatever  that  might  be.    And  in 
the  case  of  an  individual  banker  living  in  London 
and    carrying    on    a    bank    there,    and    having 
another  bank  in  Paris,  and  a  third  in  Constanti- 
nople, he  being  the  whole  and  sole  proprietor  of  all 
these  three  establishments,  he  would  be  liable  to 
assessment  in  respect  of  the  aggregate  amount  of 
the  profits  of  the  three  establishments.      So  a 
corporation,  such  as  this  Imperial  Ottoman  Bank, 
if  it  is  to  be  taken  as  "  a  person  residing  within 
^he   United  Kingdom"  ana  if  it  derived  profits 


from  the  business  carried  on  at  ill  its  eataUidi- 
ments,  both  in  England  and  elsewhera  abroid, 
would  be  chargeable  with  the  payment  of  inoome 
tax  upon  the  whole  of  such  profits.    It  may  be 
important,  therefore,   to   ascertain  whetber  Uk 
liability  to  the  tax  in  the  present  case  is  imposed 
on  a  "  person  "  or  on  a  "  corporation."     Without^ 
however,  saying  whether  the  language  of  the  daose 
is  applicable  or  not  to  this  corporation,  or  whether 
the  bank  is  or  not  a  "  person  rending  '*  at  all,  so 
as  to  bring  it  within  the  first  clause  of  schednle 
D.,  I  am  clearly  of  opinion,  upon  the  statements 
in  the  case,  and  looking  at  the  purview  and  tenns 
of  the  Act  of  Parliament,  that,  if  this  corporatiflo 
can  be  said  to  "  reside  "  anywhere  at  all,  it  must 
be  at    Constantinople,  where,   expressly  by  the 
terms  of  the  charter  of  incorporation,  the  society 
is  declared  to  have  its  seat.    I  think,  therefore^ 
that  this  is  not  a  case  which  comes  within  the 
first  of  these  two  clauses  of  schedule  D.    It  is 
only  necessary  to  refer  to  the  second  clause  to  say 
that  that  may  well  be  held  to  provide  for  the  esse 
thai  where  a  business  is  carried  on  in  this  coontiy 
the  profits  of  such  business  are  liable  to  be  taxed 
wherever  the  person  acquiring  them  may  happes 
to  reside.     Here,  therefore,  this  branch  eatablub- 
ment  existing  within  the  United  Kingdom,  and  s 
profit  to  the  amount  of  40,0001.  a  year  being  realised 
thereby,  the  corporation,  as  represented  by  the  de- 
fendants, are  no  doubt  liable  to  aasossment  to  the 
amount  of  that  sum  and  no  more.     It  seems  to  me 
to  be  perfectly  clear  that  the  corporation  having 
no  residence  or  seat  in  England,  or  elsewhere  thai 
in  Turkey,  are  not  liable  to  be  assessed  in  respect 
of    the  aggregate  amount  of  profits  eamea  or 
acc^uired  at  all  the  three  establishments  consti- 
tuting their  entire  undertaking,  and  therefore  the 
defendants  are  entitled  to  the  judgment  of  the 
court. 

Cleasry,  B. — I  am  of  the  same  opinion.    The 
questio    arises  upon  the  first  clause  of  schednle  D. 
The  word  "  person  **  occurs  both  in  the  first  and 
second  clauses ;  but  we  must  reco^ise  the  existence 
of  a  "  corporation  *'  as  coming  within  the  meaning 
of  the  word  "  person  **  in  both  clauses,  because  «e 
find  that  by  the  b  &6  Yict.  c.  35,  s.  40,  a  person  if 
appointed  to   make  the  return   in   respect  of  s 
corporation,  which  has  been  done  in  the  preeeak 
case;    and    by    the   interpretation     clause,    the 
word  "  person  **   includes    "  corporation."    I  wiD 
merely   say,   before    going   further,   that  it  hsB 
not  been  contended  in  this  case,  and  it  cannot 
be   said,  that   the  whole  business  of  the  corpo- 
ration is  carried  on  in  London,  although  some  of 
the  paragraphs  of  the    case,    showing   that  the 
annual  general  meetings  of  all  the  snarehoMcn 
have  alwavs  been  held  there,  seem  to  point  in  tkml 
direction,  but  it  has  not  been  contended  here 
day  that  that  is  so.     "  Person  "  means  ** 
tiou  **  as  before  mentioned.    Now,  if  "residence 
cannot  be  predicated  of  a  corporation,  and  if 
idea  of  it  is  not  applicable  to  a  corpcnrmtion 
this  Act  of  Parliamen.,  then,  of  course,  the  ' 
clause   of   schedule  D  does   not  apply, 
although    the    word  "person"  includfes  a  ** 
poration,'*  yet  it  must  be  "  a  person  residing  witlw 
the  United  Kingdom.**      If  then  it  cannot  be  mid 
that  this  corporation   "  resides  "  anywhere,  ths* 
is  an  end  of  that  part  of  the  case.     But  the  sM* 
ment  is  hardly,  and  indeed  it  is  not,  put  npoo  w 
ground,  and  we  have  to  consider  whether  it  Im* 
been  made  out  here,  not  only  that  the  word  *  p** 
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son  "  is  falfilled  by  this  corporation,  but  whether 
the  oondition  of  "  residing  within  the  United  King- 
dom "  is  also  fulfilled  by  them.    Now,  no  doubt, 
whea  we  are  dealing  with  a  corporation,  which  is 
a  different  thing  from  the  persons  composing  it, 
the  question   of    residence  presents  a    difficult 
matter  to  deal  with.    Without  attempting  to  de- 
fine the  word  **  residence,"  there  are  in  this  Act  of 
Parliament  certain  clauses  which  limit  the  mean- 
ing of  that  word,  and  afford  some  guide  in  con- 
sidering whether  a  person  does  or  does  not  come 
within  the  words   "residing  within  the  United 
Kingdom."    The  learned  counsel  for  the  defen- 
dants has  cited  the  case  of  the  Attorney -Oeneral  v. 
8uUy  (u&»  9up.),  as  I  understood  him,  as  if  it  de- 
cided that  a  person  who  carried  on  a  business  as 
a  partner  in  England,  was  not,  and  could  not  be 
txmsidered  as,  "  resident  *'  here.    But,  in  point  of 
fact,  that  case  does  not  decide  anything  of  tne  kind, 
because  what    was  held  there,    was  that    there 
was  no  business  at  all  carried  on  in  England,  not 
that  it  was   partly  carried  on  in    England   and 
partly    elsewnere,     but    that    noue  at    all    was 
carried  on  in  this    country  which   was   liable  to 
income    tax.      That  decision,    therefore,    really 
has     no     bearing    at    all     upon     the     present 
oaae,    because,    undoubtedly,   here    business    is 
carried    on    in    England.    What  then  have  the 
learned  counsel  for    the    Crown    referred   to   as 
showing  that  this  corporation  can  be  regarded  as 
**  rending  in  England  P"    They  have  referred  to 
the  various  paragraphs  of  the  case  which  show 
that  certain  acts  were  done  in  this  country.     For 
myself,   I    can    onlv    say,    following  the  course 
teken  by  my  Lord,  that  it  appears  to  me  to  bo  suffi- 
cient to  say  that,  when  we  look  at  the  constitution 
of  the  bank,  it  is  clear  that  it  did  not  carry  on  busi- 
ness in  England  in  such  a  sense  that  we  should  be 
justified  in  saying  that  it  "  resided  "  in  England. 
The  Ottoman  Bank  of  London  had  undoubtedly 
oarried  on  its  business,  and  had  also  **  resided,"  in 
England ;  but  that  bank  transferred  its  business 
to  the   Imperial   Ottoman  Bank,  which  was  an 
tt&tirely  different  institution ;   and  when  we  look 
.     to  see  what  its  constitution  is,  we  find,  first  of  all, 
^liat  it  IS  established  as  the  State  bank  of  the  Otto- 
'luui  Empire ;  that  its  seat  is  fixed  at  Constanti- 
'UJp/e ;  that  the  State  concession  moreover  grants 
^  the  bank,  in  addition  to  the  right  of  carrying 
^.  the  ordinary  business  of  bankers,  the  exclusive 
J^vilege  of  issuing  in  Turkey  notes  payable  to 
^^^^r  on  demand,  payable  at  Uonstantinople  or  at 
Sr^    branches ;  that  these  notes  must  be  in  the 
i^^^oah  lan^age  and  must  bear  the  seal  of  the 
f?*^!!  Commissioner  "of  the  Government."    Then 
•^^^Ibank  is  charged  with  "  the  receipts  of  all  the 
r?]^^imes  of  the  empire  coming  to  the  Imperial 
^T^^^ary  at  Oonstantinople,  and  the  payment  of 
^Jafts  issued  by  the  Minister  of  Finance,"  and 
^/^ti,  and  as  a  bank  they  are  to  be  paid  in  a  par- 
r^^lar  way  in  respect  of  all  these  things.    ISTow 
^T^^oold,  1  think,  be  most  unreasonable  to  hold 
^^^^  this  Imperial  Ottoman  Bank,  which  issues 
^125^  which   must  be  in  the  Turkish  language, 
T^^blishing  the  currency  of  Turkey,  and  whose 
SPll^iness  it  is  to  receive  all  the  revenues  of  the 
^^kish  Empire  in  the  imperial  treasury  at  Con- 
S^^itinople,  and  to  pay  all  the  drafts  issued  by  the 
Q^kish  Minister  of  Finance  for  carrying  on  the 
^^Verament  there,  is  a  bank  or  corporation  either 
S^^Jtying  on  its  bosiness  or  residing  in  London. 
^^Ait  is  really  sufficient  for  my  judgment  in  this 


matter,  which  is  that  the  Crown  has  failed  to  make 
out  that  this  bank  is  resident  in  England,  or  is 
even  carrying  on  its  business  in  this  country, 
although  some  business  is  carried  on  at  a  branch 
here.  Our  judgment,  therefore,  ought  to  be  for 
the  defendants. 

Ampulett,  B. — I  am  of  the  same  opinion.  In 
reality  the  question  entirely  depends  upon  whether 
or  not,  under  the  circumstances  of  this  case,  the 
Imperial  Ottoman  Bank  is  a  "  person  residing 
within  the  United  Kingdom  "  within  the  meaning 
of  this  Act  of  Parliament.  Now  the  way  in  which 
the  Attorney- General  first  proposed  to  argue  tho 
case  was  this:  he  began  by  saying  (though  he  after- 
wards, I  think,  very  fairly  recoiled  from  the  pro- 
position) that  an  individual  carrying  on  businesn 
m  London  or  elsewhere  might  reasonably  be  said 
to  reside  whore  he  was  carrying  on  his  business ; 
so  that,  if  he  happened  to  have  two  or  three  busi- 
nesses established  in  two  or  three  different  coun- 
tries, he  might  be  said  to  reside  in  every  and  each 
of  those  countries.  I  then  asked  him  whether  ho 
meant  to  carry  his  argument  so  far  as  to  say  that 
if  a  banker,  M.  Lafitte,  for  instance,  lived,  in  the 
ordiuary  sense  of  the  term,  onl^  in  Paris,  but  had 
a  business  established  and  carried  on  in  London  in 
his  own  name,  by  his  clerks  or  agents,  he  could  be 
regarded  as  a  person  "residing"  in  London  as  well 
as  in  Paris,  so  as  to  be  chargeable  to  income  tax 
upon  the  whole  of  the  profits  which  he  made,  not 
only  in  London  but  also  in  Paris.  The  learned 
Attorney  General  said  that  he  did  not  wish  to  carry 
his  argument  so  high  as  that.  It  would,  indeed, 
be  attended  with  such  monstrous  consequences 
that  I  do  not  wonder  that  he  did  not  insist  upon 
it.  Now,  if  that  is  so,  I  want  to  know  why,  it  an 
individual  cannot  be  said  to  "  reside  "  where  he 
carries  on  his  business,  a  foreign  corporation, 
not  a  corporation  according  to  the  law  of  this 
country  at  all,  should  be  said  to  "  reside  within 
the  United  Kingdom "  for  no  other  reason 
than  that  it  carries  on  business  here,  if 
the  carrying  on  of  business  alone,  in  the  case  of  an 
individual,  would  not  suffice  to  make  him  a 
resident  within  the  United  Kingdom.  It  appears 
to  me  that  the  same  rule  must  apply  in  both  cases, 
and  that  the  mere  circumstance  of  a  corporation 
carrying  on  business  in  London  does  not  make 
that  corporation  resident  in  London.  But  them 
we  must  try  to  find  out,  and  to  put  some  reason- 
able meaning  upon  the  language  of  the  statute,  and 
ascertain  what  is  meant  by  a  corporation  "re- 
siding "  anywhere.  The  reasonable  meaning 
of  it  is  that  a  cor|)oration  may  be  said 
to  "reside"  where  it  has  its  seat.  Now, 
here,  looking  not  only  at  the  language  of  the 
convention  which  established  the  bank  in  Turkey, 
but  also  to  the  duties  which  the  bank  has  to  dis- 
charge, one  would  hesitate  to  say  that  this  bank — 
which  exists  as  a  corporation  only  in  Turkey,  and 
is  not  a  corporation  anywhere  else,  and  which  has 
its  seat  at  Constantinople,  where  it  is  the  imperial 
bank — "  resides  "  in  the  United  Kingdom.  We 
should,  I  think,  be  putting  a  very  great  strain  indeed 
upon  language  if,  where  a  corporation  is  not  only 
in  language,  but  actually  according  to  the  fact, 
canying  on  only  a  branch  business  in  London, 
the  main  part  and  the  most  important  part  of  its 
business  being  carried  on  in  Constantinople,  we 
were  to  hold  that  that  Turkish  corporation  was 
residing  as  a  corporation  within  the  United  King- 
dom merely  because  it  had  «k  bt%\iOci>QA!Q^s.\i^T<^.  ^^ 
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it  "  resides  "  anywhere  it  is  at  Constantinople. 
For  these  reasons,  I  think,  the  question  which  is 
asked  of  ns,  whether  or  not  t  he  corporation  are 
chargeable  nnder  the  first  part  of  Schedule  D. 
must  be  answered  in  the  negative. 

Judgment  for  the  defendants. 

Attorney  for  the  Crown,  The  Solicitor  of  Inland 
Revenue. 

Attorneys  for  the  defendants,  Bircham^  Dal- 
n/mple,  Drake  and  Co. 


COURT  OF  QUEEN'S  BENCH. 

Beported  by  J.  Sbobtt  and  M.  W.  McEuaab,  Esqn., 

BarriBtors-at-LBw. 

Wednesday,  Nov.  11,  1874. 

KiTTOW     AND      OTHERS    (appS.) ;     TUE    ASSESSMENT 

Committee  of  Liskeabd  Union  (resps). 

Rating — SiMrfaceand  huildings  competed  toiih  non- 
rateable  mine — Licence  to  work  mine— Cost-book 
company — Actual  occupaiimi. 
Appellants  were  grantees  of  "  liberty,  licence,  power, 
and  atUhority,  to  dig,  work,  mine,  and  search  for 
metals  and  minerals  in  and  throughout  r^ertain 
lands  "  for  a  term  of  twenty-one  years,  and  also 
shareholders  in  a  cost-book  company  got  up  for 
the  purpose  of  carrying  out  the  mining  operations 
under  the  ahove-mentioned  licefice,  the  indenture 
granting  which  reserved  to  the  grantors  leave  to 
enter  on  the  surface  at  any  time,  and  contained 
provisions  for  the  protection  of  cattle  belonging  to 
tenants  of  the  grantors  which  might  be  on  the 
surf a>ce  from  time  to  time.     Under  powers  given 
by  tJie  deed  the  company  erected  sheds  and  other 
buildings  on  the  surface  laiid,  and  made  tram 
and  other  roads,  for  the  purpose  c/  carrying  on 
tJie  mining  operations. 
Held,  that  the  shareholdei'S  of  the  company  were 
rateable  in  respect  both  of  tfie  surface  land  and  of 
the  sheds  and  other  buildings  erected  on  itfo-f  the 
pwTDose  of  candying  on  the  mining  operations. 
ActucU  occupation,  irrespectively  of  title,  is  the  only 

circumstance  tohich  determines  rateabilUy. 
This  was  an  appeal  against  a  rate  made  for  the 
relief  of  the  poor  in  the  parish  of  St.  Cleer,  Corn- 
wall, on  the  appellants,  as  occupiers  of  surface  land  of 
South  Caradon  Mine,  with  the  houses,  buildings, 
machinery,  tramways,  and  plant.  The  gross  esti- 
mated rental  was  1432Z.,  and  rateable  value 
1157^  and  extent  of  ground  8  acres.  The  rate 
was  made  in  conformity  with  the  valuation  list, 
and  was  duly  objected  to  before  the  assessment 
committee,  who  declined  to  interfere,  ana  before 
appeal  to  the  quarter  sessions,  by  consent  of  the 
parties  and  by  a  master's  order,  a  case  was  stated 
under  12  &  13  Vict.  c.  45,  s.  11. 

1.  By  an  indenture,  dated  the  6th  May  1862, 
the  Reverend  Greorge  Poole  Norris,  and  Mary 
Anne  his  wife,  the  owners  in  fee  of  the  lands  in 

Suestion,  granted  unto  Richard  Kittow  and  Thomas 
littow,  two  of  the  above-named  appellants,  and  to 
one  Peter  Clymo,  since  deceased,  their  respective 
executors,  administrators,  and  assigns,  liberty, 
license,  power,  and  authority  to  dig,  work,  mine, 
and  search  for  metals  and  minerals  in  and  through- 
out certain  lands,  part-  of  Caradon. 

A  copy  of  the  said  deed  is  annexed  to  and  forms 
part  of  this  case. 

2.  Tbe  operations  nnder  the  above  sett  or  licence 
have  been  and  still  are  carried  on  by  a  company 


constituted  in  accordance  with  one  of  the  ooTenanti 
in  the  sett,  on  what  is  known  within  the  Stanna- 
ries of  Devon  and  Cornwall  as  "The  Goat  Book 
System,"  and  such  a  company  is  called  a  **  Cost 
Book  Company."  A  cost  book  company  ia  osiiaDy 
formed    in    the    following  manner:    a  grant  or 
licence  having  been  obtained    to    one  or  men 
persons  from  the  owner,  either  by  mj  of  sett  or 
licence,  to  search  for  minerals,  or  the  right  to  mine 
and  get  them  (which  grant  or  licence  is  considered 
to  be  held  in  trust  for  the  company  when  formed), 
a  meeting  is  held  of  the   persons  intending  to 
become  shareholders  in  the  proposed  adventafe^ 
the    number    of  shares  into  which  it  is  to  be 
divided  is  determined,  and  with  the  names  and 
addresses  ot  the  shareholders,  and  the  number  of 
shares  allotted  to  or  taken  by  them  respectively, 
is  entered  in  a  book  called  <*  The  Coat  Book "  of 
the  mine.    It  is  also  usual  to  appoint  an  offioer 
called  the  purser,  by  whom  the  accoants  of  tbe 
adventure  are  kept  and  entered  in  the  ooct  book,  by 
whom  also  meetings  of  the  adventurers  are  con- 
vened, and  who  acts  generally  for  the  adventnren 
in  tbe  intervals  between  the  general  meetings.  In 
certain  defined  equity  proceedings  in   the  Stan- 
naries  Court  the  purser  can  sue  and  be  sned  oo 
behalf  of  the  adventurers,  and  by  the  Stannariei 
Act  1869,  can  sue  in  other  courts  for  calls  made 
on  the  shares,  but  in  other  respects  there  ia  not 
any  officer  or  agent  of  a  cost  book  company  who  b 
authorised  by  virtue  of  his  office  to  lepTesent  tl» 
company,  or  to  sue  and  be  sued,  or  accept  serrioe 
of  process  on  behalf  of  the  company,  which,  not 
being  registered  or  incorporated  under  any  of  the 
statutes  relating  to  joint  stock  companies,  ia  i 
species  of  common  law  partnership. 

A  cost  book  company  has  r.o  fixed  amoimt  d 

capital,  nor  are  its  shares  of  any  fixed  amount,  bul 

calls  are  made  upon  the  shareholders  from  time  lo 

time  as  money  is  required  for  tho  purposes  ol  the 

undertaking,  and  profits  when  made  are  divided 

amongst  the  shareholders  in  proportion  to  the 

shares  held  by  them  respectively.      In  the  ooek 

book  are  entered  also  the  appointments  of  poner 

or  manager  or  agents  for  the  mine,  and  the  reaoli- 

tion  from  time  to  time  passed  at  the  meetinga  of 

the  shareholders,  and  the  accounts  so  passed  aad 

allowed  thereat.    In  some  cost  book  oompaiuMi 

instead  of  a  purser,  a  managinc:  oommittee  ii 

app>ointed    from  amongst   the    shareholdeiSi  hf 

whom,  with  the  secretary,  the  duties  which  woon 

ordinarily  devolve  upon  the  purser  are  perfbrmei 

In  the  case  of  the  South  Caradon  lllne  there  ia  a 

purser,  but  not  a  committee  of  management  or 

secretary.    The  shares  in  a  cost  book  oompan^an 

transferable    at    pleasure    without    any   idtdsf 

personce,  and  each  shareholder  has  the  right  ak  hfl 

pleasure  to  sell  his  shares,  and   insist  upon  hii 

vendee  (subject  to  sections  14,  15,  and  35  of  the 

Stannaries  Act,  1869)  being  accepted  as  amenher 

of  tbe  partnership  in  his  place  or  stead.    Upon  e 

sale  or  transfer  of  shares  notice  is  given  l^  the 

transferor  to  the  purser  or  other  proper  offioer  cf 

the  company  of  the  transfer  of  tbe  shttes,  and  hf 

tl^  transferee  of  his  acceptance  of  them,  and  <■ 

such  transfer  bein^  entered  or  noted  in  the  cort 

book,  the  transfer  is  complete,  and  the  tnnafflice 

is  substituted  for  the  transfisror  a«  the  hoUarrf 

the  shares.    No  deed  of  transfer  or  other  miM 

document  is  required.    A  shareholder  ean  aba 

put  an  end  to  his  partnership  by  ujHumiialimtf^ 

V  ot  hia  shares  by  notice  in  wnting  daliTered  toth* 
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parser,  or  if  no  purser  to  the  secretary  for  the 
time  being,  or  if  no  secretary  to  the  principal 
agent  for  the  time  being  of  the  company.  Greneral 
meetingsof  the  company  are  held  at  fixed  intervals, 
nsnally  every  two  or  three  mouths.  At  such 
meetings  calls  are  made,  or  profits  divided,  as  the 
case  may  be.  Agents  of  the  mine  are  appointed 
or  removed,  and  the  general  business  and  opera- 
tions of  the  company  discussed  and  considered, 
and  any  necessary  orders  and  directions  given  with 
reference  thereto.  The  grantees  of  the  sett  under 
which  the  mine  is  worked  and  carried  on,  although 
immediately  liable  to  the  grantors  under  the 
covenants  and  provisions  of  the  deeds,  are  con- 
sidered to  be  only  trustees  for  the  cost  book 
company,  whether  there  has  been  a  declaration  of 
trust  in  writing  or  not,  and  entitled  as  between 
themselves  and  the  company  to  be  indemnified  and 
held  harmless  in  respect  thereof,  and  practically 
sach  grantees,  qua  grantees,  cannot  interfere  in 
the  operations  which  are  conducted  under  the 
anthority  and  by  the  directions  of  the  cost  book 
company  only. 

3.  The  shareholders  of  the  South  Caradon  Mine 
constituting  such  cost  book  company  have  in  ac- 
cordance with  the  powers  and  provisions  of  the 
said  deed,  and  for  the  purposes  of  the  operations 
of  the  company,  built  and  erected  certain  houses 
and  buildings,  sheds  and  steam  engines,  and  fixed 
machinery,  and  made  certain  tram  and  other 
roads,  and  have,  within  the  limits  so  granted,  all 
necessary  fixed  plant,  appliances,  and  apparatus 
requisite  for  pumping  water,  drawing,  crushing, 
stamping,  wasting,  dressing,  lifting,  and  conveying 
ores,  and  for  the  general  working  of  the  mine  ana 
carrying  on  of  such  operations.  All  the  houses, 
buildings,  sheds,  steam  engines,  machinery,  and 
other  matters  described  in  this  paragraph  are  on 
the  surface  land,  and,  together  with  such  land, 
form  the  subject  of  the  rate  in  question. 

The  deed  granting  the  licence  reserved  to  the 
grantors  leave  to  enter  on  the  service  at  any  time  ; 
and  also  contained  provisions  for  the  protection  of 
cattle  belonging  to  tenants  of  the  grantors  which 
might  been  the  surface  from  time  to  time. 

4.  The  said  appellants,  Richard  Kittow  and 
Thomas  Elittow,  are  the  surviving  grantees  under 
the  said  deed,  and  are  also  shareholders  in  the 
said  cost  book  company.  The  said  appellants, 
Christopher  Childs,  John  Hodge  Lawrence,  and 
John  Baby,  are  three  of  the  shareholders  in  the 
Baid  company,  and  the  said  Thomas  Kittow  is  the 
purser  of  the  said  mine. 

The  questions  for  the  opinion  of  the  court  are — 

1.  Whether  under  the  circumstances  above 
stated  the  appellants,  or  any,  and  wKich  of  them, 
are  rateable  in  respect  of  surface  land  of  South 
Caradon  Mine,  with  the  houses,  buildings, 
machinery,  tramways,  and  plant,  or  either  of  them  P 

2.  Whether  the  said  appellants,  or  any  and 
which  of  them,  are  occupiers  of  the  said  property, 
and  liable  to  be  rated  in  respect  of  the  same  P 

3.  If  none  of  them  are  the  occupiers,  then  the 
conrt  to  say  who  are  the  occupiers. 

It  is  agreed  that  a  decision  in  conformity  with 
the  decision  of  this  court  shall  be  entered  on 
motion  at  the  sessions  to  be  holden  next  or  next 
bat  one  after  such  decision  shall  have  been  given, 
and  for  such  costs  as  the  court  shall  adjudge. 

Lopes,  Q.C.  (with  him  Finder)  for  the  appel- 
lants.— The  property  in  the  present  case  is  like 
that  in  Bex  v.  Bileion  (5  B.  &  C.  851),  where  the 
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owner  and  occupier  of  an  ironstone  mine  erected 
an  engine  for  the  purpose  of  drawing  the  water 
from  the  mine,  and  used  it  for  no  other  purpose, 
and  it  was  held  that  he  was  not  rateable  to  the 
poor  in  respect  of  the  engine.  "  The  occupier  of 
the  mine  as  such,"  said  £ailey,  J.,  "  is  not  rate- 
able under  the  provisions  of  the  43  Eliz.  c.  2.  In 
many  such  mines  there  are  railroads  underground 
which  greatly  enhance  the  value  of  the  mine,  and 
thei*efore  of  the  land ;  but  they  cannot  be  rated, 
and  in  principle  they  are  on  the  same  footing  as 
this  engine.  This  is  a  mode  of  drawing  the  water 
from  the  mine;  the  railroad  is  to  facilitate  the 
conveyance  of  the  ore  to  the  foot  of  the  shaft. 
Each  is  of  use  in  carrying  on  the  mining  opera- 
tions, but  of  no  other  use.  Suppose  a  conveyance 
or  lease  of  this  mine  with  tne  machinery  had 
been  made,  it  is  clear  that  the  engine  would  have 
passed  to  the  grantee  or  lessee ;  it  must,  there- 
fore, be  considered  as  part  and  parcel  of  the  mine, 
and  is,  as  well  as  the  mine  itself,  exempt  from  poor 
rates."  (See  also  Morgan  v.  Grawshaxj,  L.  Kep. 
5,  Eng.  &  Ir.  App.  304.)  No  interest  in  the  soil 
itself  was  given  to  the  present  appellants  by  the 
deed  granting  a  licence  to  dig  for  metals,  &c. ; 
their  interest  is  similar  to  that  of  galees,  who,  in 
the  case  last  cited,  were  held  not  rateable  in 
respect  of  the  mines  occupied  by  them.  "  There 
has  been,"  said  Lord  Chelmsford, "  a  common  con- 
sent of  all  the  judges  to  whom  the  question  has 
been  submitted,  as  to  the  non-rateability  of  the 
defendant  in  error.  The  Court  of  Queen's  Bench, 
upon  the  special  case  stated  by  consent,  gave 
judgment  'pi'O  forma  for  the  defendant  in  error 
without  argument.  The  Court  of  Exchequer 
Chamber  consisted  of  six  judges  who,  after  a  short 
argument  for  the  now  plaintiff  in  error,  and  with- 
out calling  upon  the  otner  side,  briefly  stated  that 
they  *  thought  it  wise  (in  the  language  of  Chief 
Justice  Tindall,  in  Creese  v.  Sawle,  2  Q.B.  886) 
to  abide  by  the  construction  which  numerous 
decisions  have  given  to  the  words  of  the  statute, 
and  which  has  been  for  a  long  time  acted  upon,' 
'  and  they  therefore  held  the  occupier  of  an  iron 
mine  not  to  be  rateable,  coal  mines  alone  being 
mentioned  in  the  statute.'  .  .  After  these  uniform 
decisions,  ailer  more  than  two  centuries  and  a 
half  of  practical  acquiescence  in  the  construction 
of  the  statute  of  Elizabeth,  there  not  being  a  single 
instance  of  any  other  mines  than  coal  mines  having 
been  rated  to  the  relief  of  the  poor  during  this 
long  period,  unless  it  clearly  appeared  that  the 
decisions  haid  commenced  ana  had  been  continued 
in  error,  your  Lordships  would  be  very  reluctant 
to  disturb  what  has  invariably  been  regarded  as 
the  settled  law  upon  the  subject."  [Lusu,  J. — The 
questiou  was  not  brought  before  the  House  of 
Lords,  in  that  case,  whether  there  was  not  a  rate- 
ability  in  respect  of  the  soil.  Blackburn,  J. — 
The  question  there  was  quite  different,  being 
"  whether  the  respondent  being,  in  the  manner 
stated  in  the  special  case,  a  galee  of  certain  mines 
of  iron  ore  in  the  township  of  East  Dean,  is  or  is 
not  liable  to  be  rated  to  the  relief  of  the  poor." 
Lush,  J. — Further,  the  grant  of  a  gale  gave 
merely  "a  licence  to  work  the  mine  vein, 
or  pit  therein  comprised ; "  it  gave  no  in- 
terest whatever  in  the  surface.]  It  is  sub- 
mitted that  the  grant  in  the  present  case  did 
not  amount  to  more  than  a  licence  to  dig,  and 
gave  no  interest  in  the  land  itself.  In  Soe  v. 
Wood  (2  B.  &  Aid.   7241  th^  OTiu^t  ^'l  VJaa  Vwsi 
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granted  to  A.,  his  partners,  fellow  adventurers, 
&c,  free  liberty  to  dig  for  tin  and  all  other  metals 
throughout  certain  lands  described  in  the  deed ; 
and  to  raise,  make  merchantable  and  dispose  of  the 
same  to  their  own  use ;  and  to  make  adits,  &c., 
necessary  for  the  exercise  of  that  liberty,  together 
with  the  use  of  all  waters  and  water  courses,  except- 
ing to  the  grantor  liberty  for  driving  any  new  adit 
within  the  lands  thereby  granted,  and  to  convey 
any  water  course  over  the  premises  granted, 
habendum  for  twenty-one  years;  covenant  by 
the  parties  to  pay  one-eighth  share  of  ore  to  the 
grantor,  and  all  rates,  taxes,  &c.,  and  to  work 
effectually  the  mines  during  the  term  :  and  then, 
on  failure  of  the  performance  of  any  of  the  coven- 
ants, a  right  of  re-entry  was  reserved  to  the 
grantor.  Notwithstanding  the  the  words  italicized, 
tnis  court  held  that  the  deed  did  not  amount  to 
a  lease,  but  contained  a  mere  licence  to  dig  and 
search  for  minerals,  and  that  the  grantee  could 
not  maintain  an  ejectment  for  mines  lyins  within 
the  sett,  but  not  connected  with  the  workings  of 
the  grantee.  "  This  indenture/*  said  Abbott,  G.  J., 
"  in  Its  granting  part,  does  not  purport  to  demise 
the  land,  or  the  metals,  or  minerals  therein  com- 
prised. The  usual  technical  words  of  demising 
such  matters  are  well  known  and  usually  adopted 
in  a  formal  deed,  where  the  intent  is  to  demise 
the  land,  or  metals,  or  minerals ;  but  the  purport 
of  the  granting  part  of  this  indenture,  is  to  grant 
for  the  term  therein  mentioned,  a  liberty,  licence, 
power,  and  authority  to  dig,  work,  mine,  and 
search  for  metals  and  minerals,  in  and  throughout 
the  lands  therein  described,  and  to  dispose  of  ore, 
&c.,  that  shall  within  that  term  be  there  found,  to 
the  use  of  the  grantee,  &c. ;  and  it  gives  also 
further  power  for  the  more  effectual  exercise  of 
the  main  liberty  granted.  Instead,  therefore,  of 
partine  with,  or  minting,  or  demising  all  the 
several  ores,  &c.,  that  were  then  existing  within 
the  land,  its  words  import  a  grant  of  such  parts 
thereof  only  as  shall,  upon  the  licence  and  powers 
given  to  search  and  get,  be  found  within  the  pre- 
scribed limits,  whicn  is  nothing  more  than  the 
prant  of  a  licence  to  search  and  get  (irrevocable, 
indeed,  on  account  of  its  carrying  an  interest) 
with  a  grant  of  such  of  the  ore  only  as  shall 
be  found  and  got,  the  grantor  parting  wilh 
no  estate,  or  interest  in  the  rest.  If  so,  the 
^rrantee  had  no  estate  or  property  in  the  land 
itself,  or  any  particular  portion  thereof,  or  in  any 
part  of  the  ore,  &c.,  ungot  therein ;  but  he  had  a 
right  of  property  only,  as  to  such  part  thereof,  as 
upon  the  liberties  granted  to  him,  should  be  dug 
and  got."  Unless,  the  grantor  in  the  present  case 
has  parted  with  the  exclusive  occupation  to 
the  appellants,  they  are  not  liable  to  be  rated. 
This  was  the  test  applied  in  AUan  v.  The  Liverpool 
Union  (dO  L.  T.  Rep.  N.S.93;  L.  Rep.  9  Q.B.  180). 
[Blackburn,  J. — The  question  discussed  there 
was  whether  the  appellant  was  in  actual  occupa- 
tion or  not.]  The  necessity  of  exclusive  occupa- 
pation  to  rateability  was  certainly  the  ground  of 
the  decision  of  this  court  in  Bex  v.  The  Trent  and 
Mersey  Navigation  (4  B.  &  Cress.  67),  where  the 
proprietors  of  certain  limestone  quarries  agreed 
to  deliver  to  a  canal  company  yearly  such  quanti- 
ties of  ^ood  limestone  as  the  canal  company 
should  direct,  at  the  rate  of  7(2.  per  ton ;  and  if 
they  should  at  any  time  neglect  to  deliver  the 
quantities  required  it  should  be  lawful  to  the 
company  to  enter  into  or  upon  the  lands  or  lime- 


stone quarries  of  any  of  the  proprietors,  and  to 
take  such  quantities  of  limestone  as  they  ahoold 
think  proper,  paying  2c2.  per  ton.  The  proprieton 
of  the  limestone  quarries  having  &dlea  to  supply 
the  limestone  required,  the  company  entered  and 
continued  for  more  than  twenty  years  to  work  the 

2uarries,  and  to  take  the  limestone  at  2c2,  per  too. 
t  was  held,  however,  that  the  company  nad  not 
any  exclusive  occupation,  but  a  mere  privilege, 
and  consequently  that  they  were  not  liable  to  be 
rated  to  the  poor.  Abbott,  G.J.,  in  delivering 
the  judgment  of  the  court,  said:  "The  right  d 
the  company  was  merely  to  get  there  what  stone 
they  might  think  fit;  there  was  nothinj;  in  the 
contract  to  prevent  the  owner  from  giving  to 
others,  also  the  privilege  of  getting  stone  in  the 
same  quarry.  The  company,  therefore,  had  not 
2kuj  sole  and  exclusive  occupation,  but  a  mere 
privilege,  and,  consequently,  were  not  liable  to  be 
rated  to  the  relief  of  the  poor."  In  the  present 
case  leave  is  expressly  reserved  to  the  grantors  (o 
enter  on  the  surface  at  any  time.  Jji  the  next 
place,  assuming  that  the  occupation  is  a  rateable 
one,  are  the  appellants  occupiers  ?  It  is  snbmittod 
that  they  are  not ;  they  are  mere  trustees  for  a 
body  of  persons.  [Blackburn,  J. — And  also  share- 
holders themselves.]  The  shareholders  are  only 
persons  entitled  to  a  share  of  the  profits  of  the 
mine.  In  WaUon  v.  Sprailey  (10  Ex.  222)  it 
was  held  (per  Martin  and  Piatt,  BE.)  that  shares 
in  a  company,  conducted  on  the  cost-book 
principle,  for  working  a  mine,  were  not  an  inte- 
rest in  land  within  the  4th  section  of  the  Statute 
of  Frauds.  "The  interest  of  the  shareholder,'' 
said  Martin,  B.  "  in  incorporated  joint-stock  oom- 
panies,  and  the  law  as  applicable  to  the  sale  of 
shares  in  them,  has  been  tne  subiect  of  legal  de- 
cision, and  is  now  well  establishea.  These  shares 
have  been  held  not  to  be  an  interest  in  land  within 
the  4th  section  of  the  Statute  of  Frands,  or 
goods  within  the  17th.  Their  nature  and  character 
have  been  defined  to  be  what  is  above  stated  {BUgk 
V.  Brunt,  2Y.&  C.  294;  Duneuft  v.  AJhreeki.U 
Sim.  189),  and  the  judgments  of  the  leanied 
judges  who  decided  these  cases  seem  to  me  con- 
clusive to  show  that  the  true  nature  of  the  interest 
of  a  shareholder  in  a  joint-stock  company  inoor- 
porated  by  an  Act  of  Parliament  (a  part  of  whoee 
capital  stock  is  land)  is  such  as  is  above  described, 
and  that  it  is  not  an  interest  in  land  vdthin  the 
meaning  of  the  4th  section  of  the  Statute  of 
Frauds.  It  is  true  that  the  employment  and  use 
of  land  are  essential  to  the  profits  of  the  under* 
taking,  but  land  is  merely  a  part  of  the  joint-stock 
capital,  and  the  real  substantial  interest  of  the 
shareholder,  and  that  which  the  share  represents 
is  the  participation  in  and  the  right  to  participate 
in  the  profits  of  a  trading  partnership,  in  the 
joint  stock  or  capital  of  which  machinery  and 
plant  as  well  as  land,  together  with  money  and 
skill  and  labour,  largely  combine."  And  what  in- 
dividual shareholders  out  of  the  whole  body  could 
be  singled  out  to  be  put  on  the  rate  hockf 
[Lush,  J. — Any  the  parisn  like ;  and  if  the  indi- 
viduals put  on  the  rate  book  do  not  like  it,  they 
can  get  the  rate  amended  by  having  the  names  a 
all  their  partners  added.]  It  is  a  very  strong 
argument  against  the  rateability  of  the  shaifr' 
holders  in  cost-book  mining  companies  that  they 
have  never  hitherto  been  rated. 

Sir  Henry  James,  Q.G.  (with  him  Poland)  ftr 
the  respondents,  wes  not  called  upon. 
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kOXBUBN,  J. — I  think  there  is  no  doubt  on 
ne  of  the  points  which  have  been  areaed. 
I  were  not  rateable  under  the  former  Foor 
lets,  and  there  was  also  an  idea,  arising  ftrom 
am  of  Bayley,  J.,  in  Bex  v.  BiUton  (uhL  sttp.), 
because  the  mines  themselves  were  not 
>le,  that  part  of  the  surface  occupied  by 
and  other  buildings  erected  for  the  purpose 
rking  the  mines  were  not  rateable  either, 

considered  part  of  the  mine.  But  that  was 
itaken  idea;  and  I  understand  that  in  the 
I  Qaeat  v.  East  Dean  (ubi,  sup,),  we  expressed 
pinion  that  it  was  a  mistaken  idea,  and  that 
iver  there  is  an  exclusive  occupation  of  the 
»  b^  buildings,  &o,,  though  for  the  purposes 
I  mme,  it  is  as  much  rateable  as  if  the  occu- 
1  were  for  the  purpose  of  a  canteen,  or  it 
ft  case  of  water,  or  anything  else  which  is  not 

rateable.  The  difficulty  in  Qu^t  v.  East 
wss  merely  as  to  the  question  of  quantum,  a 
dty  which  does  not  arise  here.    Here  it  is 

as  a  fact  that  the  deed — a  point  which  I 
\t  decide — conveyed  nothing  out  a  licence, 
rtheless  the  licensees,  acting  under  it,  have 
permitted  to  build,  and  have  ''built  and 
d  certain  houses  and  buildings,  sheds  and 
L  engines,  and  fixed  machinerv,  and  made 
n  tram  and  other  roads,  and  nave,  within 
mits  so  granted,  all  necessary  fixed  plant, 
mces,  and  apparatus  requisite  for  pumping 
,  drawing,  crushing,  stamping,  washing, 
ing,  lifting  and  conveying  ores,  and  for  the 
al  working  of  the  mine,  and  carrying  on  of 
3peration8  " ;  and  as  I  take  it,  the  licensees 
1  de  facto  occupation  of  all  these  by  their 
ats,  and  all  of  which  they  are  in  occupation 
x)ve  the  surface  of  the  land,  and  not  a  part 
9  land  itself.  They  are,  therefore,  rateable 
ipect  of  these.  I  understand  the  surface  of 
line  to  be  about  400  acres  in  extent ;  if  there 
'  portion  of  that  not  exclusively  occupied  by 

or  their  servants,  that  will  be  a  different 
ion,  but  for  whatever  portion  they  are  in 
:to  occupation  of,  they  must  be  held  rateable 

value  is  to  be  settled  elsewhere.  I  answer  the 
rat  questions  put  to  us  in  the  affirmative,  and 
being  so,  it  is  unnecessary  to  answer  the 

LLOB,  J. — I  am  of  the  same  opinion.  The 
ion  is  really  one  of  fact.  As  soon  as  it  is 
nined  as  a  fact  that  the  appellants  are  in 
dve  occupation  of  these  sheds  and  other 
Ags,  it  follows  that  they  are  rateable,  what- 
nay  be  their  title  to  them — a  question  which 
not  at  all  concern  the  parish.  The  parish 
nly  to  see  who  have  the  beneficial  exclusive 
ation,  either  in  person  or  by  means  of  ser- 
,  those  persons  being  rateable.  The  parish 
othing  whatever  to  do  with  the  qjuestion  of 
but  simply  with  the  fact  of  beneficial  occupa- 
it  being  immaterial  to  the  parish  whether 
ocupiera  could  maintain  trespass  for  eject- 
I  quite  a^ee  that  there  may  be  a  species 
3upation  which  is  ostensible  merely,  and  not 
>r  exclusive,  and  that  would  be  a  different 
Jtogether.    But  there  is  nothing  of  that  sort 

there  is  nothing  to  show  that  any  other 
a  is  in  occupation  of  these  buildings,  and  I 

that  the  appellants  were  rightly  rated  in 
3t  of  them. 

iH,  J. — ^I  am  of  the  same  opinion.  I  am  sorry 
d  that  the  case  of  Queti  v.  EaH  Dwn  (ubu 


sup,)  has  been  misunderstood,  and  I  hear  it  with 
surprise.  The  case  did  not  proceed  at  all  on  the 
question  whether  the  occupier  had  a  right  to 
occupy  or  not.  That  question  is  wholly  immaterial, 
the  only  material  question,  when  dealing  with 
rateability,  is  the  fact  of  actual  occupation.  It  was 
certainly  our  intention  to  decide  the  case  on  that 
ground,  and  to  hold  the  appellant  liable  to  be 
rated  in  respect  of  all  the  surface  land  in  his 
actual  occupation,  though  the  mine  itself  was  not 
rateable.  The  decision  certainly  did  not  proceed 
on  the  narrow  ground  that  the  appellant  was 
liable  to  be  rated  only  as  to  that  portion  of  the 
surface  to  which  he  was  entitled  under  the  grant. 
It  is  not  a  correct  way  of  expressing  it  to  say  that 
iron  mines  are  "  exempted  from  the  statute  of 
Elizabeth;  they  were  only  omitted  from  the 
statute,  and  were  therefore  held  to  be  exempted 
by  implication.  In  the  present  case  there  is  a 
portion  of  the  surface  undoubtedly  occupied  by 
somebody,  for  there  are  tramways,  houses,  sheds, 
and  other  buildings,  which  must  be  occupied  by 
someone.  Therefore  they  are  rateable.  Tne  only 
remaining  question  is,  by  whom  are  they  occupied  r 
Surely  by  those  who  occupy  the  mine,  that  is,  by 
the  shareholders  of  the  company,  standing  in  the 
relation  of  partners  to  each  other,  but  with  this 
peculiarity,  that  tbey  have  the  riffht  of  disposing 
of  their  snares  without  any  formSity  other  than  a 
notice  given  to  the  purser  or  other  proper  officer 
of  the  company. 

Judgment  for  the  respondents. 

Attorneys  for  the  appellant,  Childs  and  Batten 
for  OhUds  and  Son,  Liskeard. 

Attorney  for  respondents,  /.  E.  Fox  for  Olubf 

Liskeard. 

[NoTX.— 37  A  S8  Viot  o.  54  sect.  3  now  enaots  that 
"m>m  and  after  the  oommenoement  of  this  Act,  the  Poor 
Bate  Aots  shall  extend  to  the  following  hereditaments  in 
like  manner  as  if  tiiey  were  mentioned  in  the  recited  Aot 
of  the  48rd  year  of  the  reign  of  Qaeen  Elisabeth,  that  is 
to  say  ....  to  mines  of  every  kind  not  mentioned 
in  the  redted  Act."  Sect.  11  provides  that  *' this  Act, 
for  the  purpose  of  enabling  any  hereditament  to  be  in- 
cluded in,  or  omitted  from,  or  valued  for  the  purposes  of 
a  valuation  hst,  or  a  supplemental  or  provisional  valua- 
tion list,  which  will  come  into  force  auer  the  6th  day  of 
April,  1875,  shall  come  into  operation  on  the  passing 
thereof ;  but  save  as  aforesaid,  or  as  is  otherwise 
expressly  provided  by  this  Aot,  shall  come  into  operation 
on  the  6th  day  of  April,  1875 ;  and  the  expression  "  com- 
mencement of  this  Act "  shall  in  this  Aot  be  construed 
accordingly.] 

Thursday,  Nov.  12, 1874. 

Thx  Plumstead  Board  of  Works  t;.  Thb  British 

Land  Comfani  . 

Batvng—Oumers  of  land — Public  roads— Metro- 
polis  Management  Acts  1855  and  1862  (18  §r  19 
Vict.  c.  120,  ss.  105,  250 ;  25  ^  26  Vict,  c  102, 
s.  77). 

A  land  company,  the  owners  of  certOAm  lands,  having 
laid  them  out  for  building  purposes,  and  made 
roads  and  ways  across  them  communicating  with 
certain  ancient  highways  outside  the  same  lands, 
sold  nearly  the  whole  to  different  purchasers,  and 
conveyed  to  them  by  metes,  bounds,  and  admeasure- 
ments  set  forth  on  coloured  plans.  Each  lot  had 
a  frontage  wpon  otm  of  the  roads,  and  in  the  eon- 
veyance  woe  staled  to  be  situaJte  on  ths  side  off 
and  adjoining,such  road,  btU  neither  the mecuure- 
ffumi  nor  the  colowring  on  the  flan  on  thA  ooni- 
oeyanos  included  onv^  •pout  o(  iil^  twi^   '^^ 
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roads  became  pvhlic  highways  so  far  as  the  conv- 
pany  could,  by  any  a>et  of  theirs,  dedicate  them  to 
the  use  of  the  public,  and  they  were  used  by  the 
public  for  all  the  purposes  of  a  way,  but  no  pro- 
ceedings had  been  taken  under  the  Highway  Acts 
to  make  them  repairable  by  the  parish. 
The  land  company  being  assessed  under  sect.  77  of 
25  ^  26  Vict.  c.  102,  by  the  board  of  works  of  the 
district,  who  had  paved  the  new  streets  formed  by 
the  houses  built  on  the  plots  sold  by  the  company, 
in  respect  of  these  new  streets,  where  bounding  or 
abutting  on  the  sides  or  ends  of  the  Streets,  and 
also  in  respect  of  two  ancient  highways  not  main- 
tained and  repaired  by  the  company  bounding 
their  estate. 
Held  {on  a  case  stated,  in  which  the  board  of  works 
were  plaintiffs  and  the  land  company  defendants), 
that  the  land  company  were  properly  assessed  in 
respect  of  these  streets  as  oumers  of  land  abutting 
on  them,  the  streets  being  **  land**  within    the 
meaning  of  sect,  77  of  25  ^  26  Vict.  c.  102,  and 
the  form  of  the  conveyances  from  the  company  to 
purchasers  of  building  plots  showing  thcU  it  was 
not  intended  to  pass  the  soil  in  the  streets. 
This  was  a  special  case   stated  by  order  of  Nisi 
Prius.    The  action  was  to  recover  from  the  defen- 
dants a  proportionate  amount  of  the  expenses  of 
paving  certain  streets  in  the  Plamstead  district. 

1.  The  plaintiffs  were,  and  are,  the  Board  of 
Works  for  the  Plamstead  district,  appointed  and 
acting  under  the  provisions  of  the  Metropolis 
Local  Management  Acts,  1855  and  1862  (18  &  19 
Vict.  c.  120.  and  25  &  26  Vict.  c.  102.) 

2.  The  defendants  are  a  company  constituted 
and  formed  for  thepurpose  of  purchasing  land  and 
hereditaments  in  Grrcat  Britain  and  Ireland,  and 
of  improving  the  same  by  draining  and  laying 
out,  and  m^ing  thereon  roads  and  other  ways, 
and  parks,  gardens,  pleasure  grounds,  play- 
grounds, and  other  places  for  recreation,  or  pro- 
moting health  or  convenience,  and  of  erecting 
suitable  buildings  thereon,  and  of  selling  or  letting 
the  same,  either  before  or  after  the  erection  of 
buildings,  or  the  execution  of  works  thereon,  and 
for  all  other  purposes  incident  to  those  before- 
mentioned,  and  the  said  company  were  registered 
under  the  Joint  Stock  Companies  Act  1856. 

3.  In  or  about  the  year  1863,  the  defendants 
then  being  the  owners  of  certain  lands  situate  at 
Plumstead  and  within  the  district  of  the  plain- 
tiffs, laid  out  the  same  lands  for  building  pur- 
poses, and  made  roads  and  ways  upon  and  across 
the  same  communicating  with  certain  ancient 
highways  outside  the  same  lands,  and  also  laid  the 
sewers  in  such  roads.  The  defendants'  estate 
having  been  laid  out  in  the  manner  shown  on  the 
estate  plan,  nearly  the  whole  of  it  was  sold  in  lots 
to  different  purchasers,  and  conveved  to  them  by 
metes,  bounds,  and  admeasurements  set  forth  on 
coloured  plans.  Each  plot  had  a  frontage  upon 
one  of  the  roads,  and  in  the  conveyance  was 
stated  to  be  situate  on  the  side  of  and  adjoining 
such  road,  but  neither  the  measurements  nor  the 
colouring  on  the  plan  on  the  conveyance  included 
any  part  of  the  roads,  nor  is  there  in  the  convey- 
ance any  expression  indicating  any  intention  to 
convey  the  soil  of  the  road ;  but  the  defendants 
nevertheless  contend  that  the  soil  of  the  road  to 
the  centre  thereof  passed  by  the  conveyance  of 
each  lot. 

4.  The  roads  so    laid    out   by  the  defendants 
became  and  were  pablic  highways,  so  far  as  the 


defendants  could  by  any  act  of  theira  dedicate  the 
same  to  the  use  of  the  public ;  and  have,  ever  - 
since  they  were  made,  been  used  by  the  public  for 
all  the  purposes  of  a  way,  but  no  prooeedings  have 
ever  been  taken  under  tne  provisions  of  the  High- 
way Acts  to  render  them  repairable  as  public  high- 
ways by  the  parish  of  Plumstead  or  any  other  pub- 
lic body.  In  exercise  of  their  respective  statutoiy 
powers,  the  plaintiffs  altered  some  of  the  sewen 
made  by  the  defendants  in  the  said  roads,  include 
ing  the  new  streets  hereinafter  mentioned,  and 
sanctioned  the  construction  of  the  drains  from  the 
houses  and  lands  abutting  on  the  said  roads  and 
streets  into  the  said  sewers.  The  gas  and  water 
companies  laid  their  mains  and  pipes  in  the  aud 
roads  and  streets  for  public  and  private  nae,  and 
the  plaintiffs  have  set  up  and  used  public  gis 
lamps  in  the  said  roads  and  streets  in  the  sune 
manner  as  in  other  streets  within  their  district 

5.  Certain  portions  of  the  said  roads  when  built 
upon,  and  before  the  apportionment  hereinafter 
mentioned  liecame  and  were  the  several  new 
streets  mentioned  in  the  declaration  and  partico- 
lars  of  demand  in  this  action,  and  the  plaintiff 
finding  it  necessary  that  such  new  streets  should 
be  properly  paved  from  time  to  time,  undertook 
and  performed  the  necessary  works,  and  also  from 
time  to  time  apportioned  the  costs,  chaixes,  and 
expenses  among  the  owners  of  the  houses  formiiiff 
the  said  new  streets,  and  the  owners  of  lands  boiiii£ 
ing  and  abutting  on  the  said  new  streets,  and  in 
so  doing  assessed  the  defendatits  in  respect  of  the 
said  new  streets  and  roads  where  abounding  or 
abutting  on  the  sides  or  ends  of  the  said  streeli 
paved,  and  also  charged  the  defendants  in  respect 
of  two  ancient  highways,  not  maintained  and 
repaired  by  the  plaintiffs,  bounding  the  defendanta' 
estate,  the  soil  of  which  (at  least,  to  the  centre  of 
the  ways)  is  assumed  to  have  been  convoyed  to  the 
defendants.  One  of  these  old  ways  abuts  upon  the 
east  side  of  Herbert-road,  near  to  the  north  end 
thereof,  and  was  charged  to  the  paving  thereof 
and  the  other  is  called  Shrewsbui'y-lane,  and  abate 
upon  the  south-east  end  of  Eglinton-road,  and  wai 
charged  to  the  paving  thereof 

6.  The  roads  charged  as  land  abutting  upon  the 
sides  of  the  streets  paved  are,  in  most  cases,  roada 
intersecting  such  streets;  for  example,  in  the 
apportionment  for  the  paving  of  Herbert-road,  the 
roads  called  Ripon-road,  Paget-road,  and  Whit- 
worth-road,  are  charged  in  respect  of  their 
abuttals  on  both  sides  of  Herbert-road. 

7.  The  roads  charged  as  abutting  on  the  endi 
of  the  streets  paved,  are  for  the  most  part  roada 
leading  past  tne  end  of  such  streets  ;  for  instance, 
in  the  apportionment  for  the  pavinor  of  Llanover 
road,  the  road  called  Herbert-road,  and  E^iuton- 
road,  are  charged  for  their  respective  wuttala 
upon  Llanover-road. 

8.  But  in  one  case  some  of  the  roads  or  new  streets 
charged  as  abutting  up)on  the  ends  of  the  street 
paved  are  continuations  of  such  street.  One  of  the 
resolutions  was  for  the  simultaneous  paving  of  Fox 
Hill-terrace,  Edge  Hill-road  (which  extends  froflB 
Fox  Hill-road,  up  steps  shewn  on  the  plan,  to  IVa 
terrace,  and  Fox-lane,  and  which,  taken  tosethcr, 
run  out  of  Herbert-road,  at  the  north  end  thereof 
and  return  into  Herbert-road  at  a  pcnnt  abost 
fifty  yards  further  south.  In  Dec.  1871,  the  aor* 
veyor  of  the  plaintiffs,  at  their  instamce,  prepared 
a  plan  for  paving  those  three  streets,  and  estimated 
the  expense  of  such  paving  in  three  several  s1Im^ 


MAGISTRATES'  OASES. 


317 


Q.B.] 


Thb  Plumstead  Board  of  Works  v.  The  British  Land  Gohpakt. 


[QB. 


Amoaiiting  in  the  whole  to  429Z.  10«.,  and  the 
plaintiffs,  oy  a  resolution,  ordered  such  paving  to 
be  done  according  to  snch  plan  and  estimate,  and 
apportioned  the  said  sum  of  429L  IO0.  over  the 
whole  of  the  houses  and  lands  abutting  upon  the 
three  streets  so  ordered  to  be  paved,  and  appor- 
tionments were  made  upon  the  defendants  in 
respect  of  the  soil  of  Fox  Hill-terrace,  for  its 
ftbattal  upon  Edge  Hill-road,  and  in  respect  of  the 
soil  of  Edge  HiU-road,  for  its  abuttal  upon  Fox 
Hill-terraoe,  and  the  like  was  done  with  Edge  HiU- 
road  and  Fox-lane. 

9.  The  defendants  contend  that  even  if  the  soil 
of  highways  is  liable  to  be  charged  for  the  paving 
of  new  streets  upon  which  those  hif2;hway8  abut, 
it  was  not  competent  for  the  plaintiffs,  under  the 
circumstances  stated,  to  charge  the  last-mentioned 
three  roads  for  their  reciprocal  abuttals  upon 
each  other ;  and  the  defendants  further  contend 
that  no  public  road  is  liable  to  be  so  charged.    The 

auestion  for  the  opinion  of  the  court  is  whether 
^e  defendants  are  liable  for  all  or  any  of  the  said 
apportionments.  If  the  court  should  be  of  opinion 
tbat  the  defendants  are  liable  in  respect  of  all  the 
apportionments  so  made  by  the  plaintiffs,  then 
the  verdict  entered  for  the  plaintiffs  is  to  stand. 

If  the  court  should  be  of  opinion  that  the  de- 
fendants are  not  liable  to  the  apportionments  made 
in  respect  of  the  abuttals  of  the  two  ancient  ways 
mentioned  in  the  5th  paragraph,  then  the  verdict 
is  to  be  reduced  by  the  sum  of  172.  11a.  on  that 
aooonnt. 

If  the  court  should  be  of  opinion  that  the  de- 
fendants are  not  liable  in  respect  of  the  side 
abuttals  mentioned  in  the  sixth  paragraph,  then 
the  verdict  is  to  be  reduced  by  192^  7«.  6(2.  on  that 
account. 

If  the  court  should  be  of  opinion  that  the 
d^endants  in  other  cases  are  not  liable  to  the 
apportionments  made  in  respect  of  such  of  the 
roads  as  abut  on  the  ends  of  the  streets  paved, 
mentioned  in  the  7th  paragraph,  then  the  verdict  is 
to  be  reduced  by  the  sum  of  Sbl.  19«.  on  that 
account. 

If  the  court  should  be  of  opinion  that  the 
defendants  are  not  liable  to  the  apportionments 
made  for  the  reciprocal  abuttals  of  Fox  Hill- 
terrace,  Edge  Hili-road,  and  Fox-lane,  mentioned 
in  the  8th  paragraph,  then  the  verdict  is  to  be 
reduced  by  the  sum  of  20Z.  be.  on  that  account. 

If  the  oourt  should  be  of  opinion  that  the 
defendants  are  not  liable  to  any  of  the  apportion- 
ments made  by  the  plaintiffs  in  respect  of  the  said 
roads,  the  verdict  of  the  plaintiffs  is  to  be  sot 
aside,  and  a  verdict  entered  for  the  defendants 
with  costs  of  suit. 

Barrow  (with  him  Morgan  Howard,  Q.C.),  for 
the  plaintiffs.— By  sect.  105  of  18  &  19  Vict.  c. 
120*  the  vestry  may  pave  any  new  street,  *'  and 
the  owners  of  the  houses  forming  such  street 
shall  on  demand  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  providing  and 
laying  such  pavement,  &o,,  the  **  owner  "  being 
defined  by  sect.  250  to  mean  *'  the  ]>erson  for  the 
time  being  receiving  the  rackrent  of  the  land  or 
premises  in  connection  with  which  the  said  word 
la  used,  whether  on  his  own  account  or  as  asent 
or  trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were 
let  at  a  rack  rent."  This  is  enlarged  by  25  &  26 
Vict.  c.  102,  8.  77,  which  provides  that  "where 
any   vestry  or   district  board   shall,   under  the 


powers  given  by  the  105th  section  of  18  &  19  Vict, 
c.  120,  have  paved,  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  or  abut- 
ting on  such  street  shall  be  liable  to  contribute  to 
the  expenses,  or  estimated  expenses,  of  paving 
the  same,  as  well  as  the  owners  of  houses  therein, 

Srovided  that  it  shall  be  lawful  for  the  vestry  or 
istrict  board  to  charge  the  owners  of  land  in  a 
less  proportion  than  the  owners  of  house  property, 
should  they  deem  it  just  and  expedient  so  to  do ; 
and  any  su(;h  costs  or  expenses,  including  the  costs 
of  paving  at  the  points  of  intersection  of  streets, 
and  all  or  incidental  costs  and  charges  shall  be  ap- 
portioned by  the  vestry  or  board,  and  shall  be 
recoverable  either  before  the  work  shall  be 
commenced,  or  during  its  progress,  or  after  its 
completion ;  and  it  shall  be  lawful  for  the  vestry 
or  district  board  at  their  discretion  to  accept  pay- 
ment of  the  amount  apportioned  or  charged  in 
respect  of  each  house  or  premises  by  instsdnaents 
spread  over  a  period  not  exceeding  twenty-one 
years,  and  any  such  amount  shall  be  recoverable 
irom  the  present  or  any  future  owner  of  the 
premises,  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option 
of  the  vestry  or  board.*'  It  is  submitted,  first, 
that  these  roads  are  not  public  highways.  [Black- 
burn, J. — The  fourth  paragraph  of  the  case  ex- 
pressly states  that  "  the  roads  so  laid  out  by  the 
defendants  became  and  were  public  highways,  so 
far  as  the  defendants  could  by  any  act  of  theirs 
dedicate  the  same  to  the  use  of  the  public ;  and 
have,  ever  since  they  were  made,  been  used  by  the 
public  for  all  the  purposes  of  a  way,  but  no  pro- 
ceedings have  ever  been  taken  under  the  provisions 
of  the  Highway  Acts  to  render  them  repairable  as 
public  highways  by  the  parish  of  Plumstead  or  any 
other  public  body."  The  defendants  have  dedi- 
cated them  to  the  use  of  the  public,  though  the 
roads  have  not  thereby  become  repairable  by  the 
parish.]  In  the  next  place,  are  the  defendants 
the  **  owners  "  of  the  roads  P  It  is  submitted  that 
they  are.  [Blackbuen,  J. — Subject  to  what  the 
other  side  may  have  to  urge,  we  are  of  opinion  that 
they  are  owners.]  If  so  they  come  within  the  words 
of  sect.  77  of  25  &  26  Vict,  c  102,  as  -  owners 
of  the  land  bounding  or  abutting  on  such 
street."  It  makes  no  difference  that  the  land 
is  not  at  the  side  of  the  street  but  at  the  end, 
extending  it ;  it  equally  **  bounds  and  abuts " 
whether  at  the  end  or  the  side.  The  decision  in 
Lord  Northhrook  v.  Plumstead  Board  of  Works 
(L.  Rep.  7  Q.  B.  183;  25  L.  T.  Rep.  N.  S.  461), 
shows  that  a  public  highway,  though  repairable 
by  ihe  parish,  may  be  a  **  new  street "  within  the 
meaning  of  the  Metropolis  Management  Acts,  and 
that  the  owners  of  land  bounding  or  abutting 
thereon,  are  liable  to  contribute  to  the  expense  of 
paving  it.  No  question  arises  in  this  case  as  to 
the  exact  amount  for  which  the  defendants  are 
liable. 

Prentice,  Q.O.  (with  him  (?.  Shaw),  for  the  de- 
fendants.— In  the  first  place  it  is  submitted  that 
the  property  in  the  roads,  tisque  ad  medium  filum, 
passed  by  the  conveyances  to  the  purchasers  of 
the  adjoining  plots.  This  is  always  the  pre- 
sumption which  it  requires  clear  words  to  rebut. 
In  Lord  v.  The  Commissioners  for  the  City  of 
Sydney  (12  Moore  P.  C.  C.  473),  it  was  held  that  a 
ffrant  by  the  Crown  of  land  expressed  to  be 
bounded  on  the  south  by  a  particular  creek,  passed, 
nevertheless,  the  soil  of   the   creeks  <ul  xMAsksatf^ 
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filum  aqucB.  Coleridge,  J.,  said :  "  The  learned 
counsel  for  the  respondent's  contended  that, 
accordipg  to  the  plain  and  literal  meaning  of  the 
words,  which  must  alone  he  looked  to,  that 
which  was  descrihed  a.s  hounding  the  suhject- 
matter  of  a  grant,  must  be  something  beyond  the 
limits  and  excluded  from  it.  But  th^  wiU  not  be 
found  to  be  a  test  which  can  be  practically  applied. 
Words  in  an  instrument  of  grant,  as  elsewhere, 
are  to  be  taken  in  the  sense  which  the  common 
usage  of  mankind  has  applied  to  them  in  reference 
to  the  context  in  which  they  are  found.  If  lands 
granted  were  described  as  bounded  by  a  house,  no 
one  could  suppose  the  house  was  included  in  the 
Kraut;  but  if  land  granted  were  described  as 
bounded  by  a  highway,  it  would  be  equally  absurd 
to  suppose  that  the  grantor  had  reserved  to  him- 
self tne  right  to  the  soil  ad  medium  filum,  in  the 
far  greater  majority  of  cases  wholly  unprofitable. 
....  The  same  learned  author  who  has  already 
been  cited  (Kent  Com.  vol.  3,  p.  433),  and  who  may 
be  safely  relied  on  in  any  question  of  general 
principle,  lays  it  down  that  it  may  be  considered 
as  the  general  rule  that  a  grant  of  land  bounded 
upon  a  highway  or  river  carries  the  fee  on  the 
hiffhway  or  the  river  to  the  centre  of  it,  pro- 
vided the  grantor  at  the  time  owned  to  the  centre, 
and  there  be  no  words  or  specific  description  to 
show  a  contrary  intention."  In  Berridge  v.  Ward' 
(10  C.  B.,  N.  S.,  400),  it  was  also  laid  down  that 
where  a  piece  of  land  which  adjoins  a  highway  is 
conveyed  bv  general  words,  the  presumption  of 
law  is  that  the  soil  of  the  highway  usque  ad  mediuvh 
filum  passes  by  the  conveyance,  even  though  re- 
ference is  macfe  to  a  plan  annexed,  the  measure- 
ment and  colouring  of  which  would  exclude  it.  "  I 
am  of  opinion,"  said  Erie,  C.  J., "  that  where  a  close 
is  conveyed  with  a  description  by  measurement 
and  colour  on  a  plan  annexed  to  and  forming 
part  of  the  conveyance,  and  the  close  abuts  on 
a  highway,  and  there  is  nothing  to  exclude  it, 
the  presumption  of  law  is  that  the  soil  of 
the  highway  usque  ad  medium  filum  passes 
by  the  conyevance."  Williams,  J.,  added  :  "  In 
the  case  of  The  Marquis  of  Salisbury  v.  The  Qreai 
Northern  Railway  Company  (6  C.  B.,  N.  S.,  174), 
which  has  been  referrea  to,  there  was  enough  on 
1  he  face  of  the  conveyance,  which  was  set  out  in 
the  special  case,  to  show  that  a  moiety  of  the  ad- 
joinins?  highway  was  not  intended  to  pass.  That 
case  is,  therefore,  out  of  the  general  rule  which  I 
take  to  be  this — that  a  conveyance  of  a  piece  of 
land  to  which  belongs  a  moiety  of  an  aajoining 
highway,  passes  the  moiety  of  the  highway  bv 
the  general  description  of  the  piece  of  land. 
Finally,  the  apportionment  in  the  present  case  as 
to  that  part  of  the  road,  which  was  ancient  high- 
way, is  clearly  excessive. 

BiACKfiURM,  J. — I  think  we  need  not  trouble  Mr. 
Barrow  to  reply.  It  seems  to  me  that  the  case,  clearly 
enough,  is  to  be  decided  in  favour  of  the  plaintiffs 
on  all  the  points.  In  the  first  place  it  is  said  that 
the  soil  in  the  roads  Adjoining  the  houses  was  con- 
veyed away  from  the  building  company,  who  were 
the  ownera  of  the  land,  to  the  owners  of  the 
houses.  Now,  to  take  one  instance,  the  houses 
adjoining  Cantwell-road,  the  terms  of  the  convev- 
ance  which  has  been  handed  up  to  us  are :  "  In 
consideration  of  1081.  the  company  do  hereby 
grant  and  convey  unto  the  purchaser  and  his 
heirs  all  that  piece  of  land  situated  in  the  parish 
of  PlumBteaa.  on  the   north-west   side  of  and 


adjoining  a  road  there,  called  CantweU-road,  and 
which  piece  of  land  is  part  of  an  estate  which  was 
offered  for  sale  by  public  auction  by  Mr.  Whitting- 
ham,  at  the  Town  Hall,  Woolwich,  in  twenty-nme 
lots,  according  to  certain  printed  particnlan,  sod 
a  lithographic  plan  published  therewith,  in  whidi 
particulars  ana  plim  the  said  piece  of  land  wis 
distinguished  as  lot  368,  and  the  position  and 
extent  of  this  piece  of  land  are  indicated  by  the 
plan  hereon,  whereon  the  site  of  it  is  cdoored 
pink."  Now,  v?hen  we  look  at  the  dUm  which  ii 
attached  to  the  conveyance,  we  find  that  lots  369, 
368,  and  367,  which  are  adjoining  each  other,  are 
carefully  marked  out,  so  as  not  to  include  any 
of  the  road  at  all,  and  are  separated  from  it 
strong  line.  Mr.  Prentice  has  pointed  out 
in  the  cases  where  the  conveyance  was  of  a  plot 
of  land  adjoining  a  river  or  a  road,  the  presump- 
tion is  that  it  includes  all  usque  ad  medium  fJLum, 
and  it  is  not  enough  to  rebut  that  prima  facts  pre- 
sumption to  show  that  the  conveyance  designates 
it  as  acyoining  to  or  abutting  upon  the  river  or 
road,  even  where  the  acreage  is  mentioned.  Bnt^ 
on  the  other  hand,  it  is  said  to  be  enough,  and  has 
always  been  held  to  be  so,  to  show  anything  whidi 
mamfests  the  intention  of  the  parties  that  oo  part 
of  the  road  should  be  conveyed.  In  the  present  case 
I  have  great  difficulty  in  seeing  how,  withoat  expreai 
words  denying  that  no  part  of  the  road  should 
be  conveyed,  the  parties  could  have  expreaaed 
their  intention  more  plainly.  I  think  tnere  ii 
enough  to  show  that  the  defendants  remained  the 
freeholders  of  the  land  which  they  have  dedicated  to 
the  public  as  roads,  and  which  the  public  have  aright 
to  use.  Then  comes  the  question  does  that  prerent 
the  defendants  being  owners  of  land  within  the 
meaning  of  the  Act,  so  as  to  make  them  liable  tohave 
a  part  of  the  expenses  of  repairing  and  paving  the 
neighbouring  streets  apportioned  to  them,  and  ae 
to  this  it  has  oeen  argued  that  as  the  owner  has  been 
defined  to  be  the  peraon  who  receives  the  rai^ 
rent,  he  must  be  the  owner  of  land  which  is  capable 
of  being  let.  But  I  think  that  is  not  so.  In  the 
case  of  Lord  Northhrook  v.  ThePlumstead  Board  cf 
Works  (L.  Rep.  7  Q.B.  183 ;  25  L.  T.  Kep.  N.  S.  461), 
the  same  objection  was  taken,  and  was  decisively 
overruled.  Lord  Northhrook  had  laid  out  portioni 
of  his  estate  for  building  houses,  ^ery  much  ae 
here ;  streets  also  bein^  laid  out.  Bat  he  had  not 
— as  is  very  common  with  building  owners — made 
these  streets  public  streets,  but  had  kept  them  to 
himself  (just  as  the  Duke  of  Bedford  and  Mr. 
Lowndes,  and  other  freeholdera  of  squares  in  London 
have  done),  and  put  up  placards,  &o.  But  he  had 
covenanted  with  the  persons  to  whom  he  had  sold 
the  liind  and  houses  adjoining  that  they  should 
have  the  right  to  use  the  roads  as  private  ways.  It 
was  argued  on  behalf  of  Lord  Northbrook  that 
he  was  not  liable  to  be  rated  in  respect  of  theie 
roads ;  but  Cockbum,  C.  J.,  said,  "  These  pieces  of 
land  forming  the  soil  of  the  road,  if  still  occupied  in 
the  ordinary  way,  would  be  liable  to  the  rate.  Why 
are  they  to  be  exempted  because  they  are  con- 
verted into  roads  P  Either  Lord  Nombrook  le- 
ceives  direct  compensation  for  the  use  of  the  rosdi 
in  the  shape  of  payment,  or  has  the  advantaoe  of 
such  roads  for  the  occupiers  of  his  property,  whidi 
enhances  the  value  of  the  houses  which  he  IflfeL 
He  therefore  gets  compensation  for  the  loss  of 
this  land  as  regards  the  purposes  for  whidi  odM^ 
wise  it  would  be  applicable  in  the  shape  of  lenti 
that  he  gets  for  those  houses.    Lord  ffortUmok 
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lerefore,  the  valuable  use  of  these  roads,  and 
i  DO  reason  why  he  should  not  contribnte  to 
pense  of  paving  the  street  upon  which  these 
ibat,  just  as  if  the  roads  were  land  used  for 
Itoral  or  other  purposes."  Then  I  refer  to 
me  thing,  and  allude  to  the  argument  in 
kh  V.  Wakefield  Board  of  Works  (L.  Rep. 

667),  as  follows,  '*  Bowditch  v.  WaJcefield 
of  Works  seems  to  be  in  point.  The  ques- 
lere  was  whether  a  trustee  of  a  school  was 
to  the  expenses  of  paving  the  street  along 
the  school  fronted.     It  was  argued  that  as 

a  bare  trusee,  and  could  not  let  the  school 
ive  any  benefit  from  it,  he  ought  not 
held  liable.  But  there  was  no  reason  for 
il^that  a  building  used  as  a  school  should 
)  rated.  The  trustee  was  owner  of  the 
and   would    probably    set    back    the    ex* 

from  those  for  whom  he  was  trustee.    I 

see  whv,  in  the  present  case.  Lord  North- 
is  not  the  owner  of  land  merely  because  he 
B  to  use  it  for  an  artificial  purpose."  I  sup- 
artificial  purpose  '*  was  hardly  the  phrase  I 
vhich  was  probably  **  limited  purpose,"  or 
liar  purpose."  In  the  present  case  the  roads 
een  dedicated  to  the  public,  instead  of  the 
merelv  binding  himself  by  covenant  to  allow 
)  of  them  to  the  occupiers  of  the  houses ; 
lo  not  think  that  can  make  any  difference, 
settling  the  amount  which  the  defendants 
pay,  the  Plumstead  Board  of  Works  ought  to 
$r  the  actual  benefit  which  the  defendants 
from  these  roads,  and  if  they  find  that  the 
tre  valuable  to  the  defendants,  and  that  the 

of  the  roads  would  be  very  advantageous 
m,  because,  in  consequence  of  the  street 
}ut  into  good  order  the  rest  of  the  building 
elonging  to  the  defendants  would  be  en- 

in  value,  then  the  sum  apportioned  should 
iter;  but  if  this  be  not  the  case  then  the 
.pportioned  should  be  smaller.  If  the  de- 
ts  had  disposed  of  all  their  interest  in  the 
ng  land,  then  the  keeping  of  these  roads  in 
would  be  of  no  importance  to  them  ;  and  I 
ttle  struck  with  the  observation  that  as  to 
krt  which  was  ancient  highway,  the  appor- 
nt  should  only  be  a  nominal  sum  ;  but  no 
>n  as  to  the  apportionment  is  reserved  to 
be  only  question  we  have  to  determine  is 
)r  anything  at  all  should  be  apportioned  in 
i  of  the  roads  which  the  defendants  have 
led  to  the  public,  but  we  have  no  power  to 

the  apportionment  or  to  determine  any 
m  as  to  how  it  was  made.  I  think  the 
fs  should  have  judgment  for  all  that  is  ap- 
lable.  I  think  there  is  some  ground  for 
\a  to  the  apportionment  upon  the  ancient 
y,  but  as  to  the  rest  there  is  no  ground  for 
abt. 

iiBALD,  J. — I  am  of  the  same  opinion.  I 
f  agree  as  to  the  first  point,  that  on  the 
iction  of  these  conveyances  they  were  not 
at  to  pass  the  road.  If  this  were  decided 
nr  of  the  defendants,  it  would  decide    the 

their  favour.  I  agree  that  in  conveyances 
nclosures  or  farms  abutting  on  an  ancient 
J,  the  property  in  the  road  usque  ad  medium 
would  pass  by  the  convevance ;  but  here,  I 
there  is  sumoient  to  show  that  there  was 
I  intention.  Another  point  is  whether  the 
ints  were  owners  within  tbe  meaning  of 
li  section  of  25  a?  26  Yict.  o.  102.    As  to 


this  we  have  first  to  be  guided  by  the  decision  in 
Lord  Northbrook  Y.The  Flumstead  Board  of  Works 
(uhi  supX  which  decided  that  he  was  liable  to  be 
rated  as  the  owner  of  land  under  circumstances 
similar  to  those  of  the  present  case.  I  cannot  see 
any  difference  as  to  this  point  between  the  case  of 
a   public  and    a  private  way;  in    each  case  the 

Sublio  have  an  easement  over  the  land.  Lord 
forthbrook  had  no  more  enjoyment  of  the  land 
than  if  it  had  been  a  public  way.  I  also  concur 
in  what  has  been  said  by  my  brother  Blackburn 
with  regard  to  the  ancient  highwav.  The  ques- 
tion of  amount  is  not  for  us,  and  the  other  point 
not  being  reserved  for  us,  we  cannot  determine 
anything  about  it.  Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs,  Neumwm,  Dale,  and 
Stretton, 

Attorneys  for  defendants,  E.  and  A,  Bussell, 


Saturday,  Jan,  16, 1875. 

Bbo  V,  The  Justices  of  Sussex. 

Insane  prisoner — Inquiry  concerning  settlement — 
Prison  contra^ — Justices  of  contracting  and  re- 
ceiving OMthorityS  &-  4  Vict,  c  64—27  &-  28 
Vict,  c,  29—28  I  29  Vict,  c.  126. 
By  sect.  1  of  the  Insane  Prisoners*  Ad  1840,  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  pUuie  where  an  insane  vrisoner  is  imprisoned, 
nnay  inquire,  with  the  aia  of  two  physicians  or 
surgeons,  as  to  the  insanity  of  such  person.  By 
sect,  2  such  two  justices,  or  any  other  two  justices 
of  the  peoAie  of  tne  county,  city,  borough,  or  place 
where  such  person  is  imprisoned,  may  inquire  into 
and  ascertain  such  person's  legal  settlement  with 
the  object  of  ordering  payment  of  the  costs  of  his 
maintenance.  Sect.  1  of  tnis  Act  is  repealed  by  the 
Insane  Prisoners*  Act  Amendment  Act  1864,  and 
other  provisions  are  made  for  inquiry  into  a  pri- 
soner*s  insanity  by  visiting  or  other  justices  with 
physicians  or  surgeons,  and  in  certain  cases  by 
physicians  or  surgeons  only.  The  Prison  Act 
1865  provides  for  contracts  between  prison 
authorities  for  the  detention  of  prisoners,  and 
enacts  {sect  67)  that  every  prison,  wheresoever 
situate,  shall  for  all  purposes  be  deemed  to  be 
within  the  limits  of  the  place  for  which  it  is  useil 
as  a  prison  ;  and  also  (sect,  %h)  thai  the  prison  of 
the  receiving  authority  shall  for  all  the  purposes 
of  and  incidental  to  the  commitment,  trial,  deten- 
tion, and  punishment  of  the  prisoners  of  the  con- 
tracting authority  or  any  of  such  purposes 
according  to  the  tenor  of  the  contra^  be  deem^dd 
to  be  the  prison  of  the  contra^vng  authority. 
Held  (t«pon  demurrer  to  return  to  a  mandamus, 
directing  the  justices  of  a  county,  in  the  prison  of 
which  an  insane  prisoner  had  been  detained  under 
a  contract  with  a  borough,  to  ascertain  the  settle- 
ment under  sect,  2  of  the  said  Act  of  1840),  that 
there  is  nothing  in  the  said  two  later  Acts  of 
1864  and  1865  to  alter  the  duty  of  making  this 
inquiry  from  the  justices  of  the  county  in  which 
the  muoner  was  actually  in  prison  to  the  justices 
of  the  borough  which  contracted  for  the  prisoner's 
detention  ;  and  thai  any  expense  to  the  county  in 
consequence  should  be  provided  for  in  its  contract 
with  the  borough. 
This  was  a  demurrer  to  the  return  to  a  writ  of 
mandamus,  which  had  been  granted  on  the  prose- 
cution of  Her  Mi^esty's  Secretary  of  State  for  the 
Home  Department.    The  writ  was  direoted  to  tK<^ 
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yisiting  justices  of  the  county  prison  of  Lewes,  in 
the  county  of  Sussex.    It  recited  that  by  warrant 
nnder  the  royal  sien  manual,  bearing  date  the  23rd 
June  1861,  chat  the  Broadmoor  Criminal  Lunatic 
Asylum,  in  the  county  of  Berks,  was  appointed  to 
be  an  asylum  for  criminal  lunatics,  unaer  23  &  24 
Vict.  c.  75;   that  by  a  charter  of  incorporation, 
dated  Ist  April  1854,  the  powers  and  provisions  of 
5  &  6  Will.  4,  c.  76,  were  extended  to  the  inhabi- 
tants of  Brighton,  in  the  county  of  Sussex  afore- 
said, and  by  letters  patent,  dated  16th  Dec.  1854, 
Her  Majesty  granted  a  separate  Court  of  Quarter 
Sessions  to  the  borough  of  Brighton,  pursuant  to 
the  provisions  of  the  said  Act;  that  on  the  16th 
Jan.  1872,  at  the  Central  Criminal   Court,    one 
Christiana  Edmunds  was  found  guilty  of  murder 
committed  within  the  limits  of  the  said  borough 
of  Brighton,  and  was  sentenced  to  death;  that 
while  under  sentence  of  death  the  said  Christiana 
Edmunds  was  received  into  and  imprisoned  and 
maintained  in  the  said  county  prison  at  Lewes,  in 
the  said  county  of  Sussex,  being  a  prison  to  which 
visiting  justices  are  appointed,  under  a  contract 
entered    into    in    pursuance    of     sect.    31     of 
the    Prison    Act    1865  (28  &   29   Vict.   c.  128) 
between    William    Kirby    Johnson    Langridge, 
being  the  clerk  of  the  peace  of  the  county  of  Sussex 
for  and  on  behalf  of  the  justices  of  the  peace 
acting    in   and  for  the  eastern  division   of  the 
county  of  Sussex  in  quarter  sessions  assembled  of 
the  one  part,  and  the  mayor,  aldermen,  and  bur- 
gesses of  the  town  of  Brighton  aforesaid  by  their 
council  of  the  other  part :  that  while  so  confined 
and  imprisoned  in  such  prison  under  such  sentence 
as  aforesaid,  it  was  made  to  appear  to  the  Right 
Honourable  Henry  Austin  Bruce,  then  Secretary 
of  State  for  the  Home  Department,  and  one  of  the 
principal  Secretaries  of  State,  that  there  was  good 
reason  to  believe  that  the  said  Christiana  Edmunds, 
then  in  confinement  under  such  sentence  as  afore- 
said, was  then  insane;  and,  thereupon,  the  Raid 
Henry  Austin  Bruce,  under  and  in  pursuance  of 
the  provisions  of  27  &  28  Vict.  c.  29,  k.  2,  did 
appoint  two  physicians  duly  registered  as  such 
under  the  provisions  of  21  &  22  Vict.  c.  90,  to  in- 
quire into  the  insanity  of   the    said   Christiana 
Edmunds ;  that  upon  such  inquiry  the  said  Chris- 
tiana Edmunds  was  found  to  be  then  insane,  and 
the  fact  was  duly  certified  in  writing  by  the  said 
physicians  to  the  said  Bight  Honourable  Henry 
Austin  Bruce,  then  Secretary  of  State  as  aforesaid ; 
that  on   receipt  of  the  said  certificate,  the  said 
Bight    Honourable   Henry    Austin    Bruce,    then 
Secretary  of  State  as  aforesaid,  in  pursuance  of 
the    statute    in    that  case    made  and  provided, 
directed,  by  warrant  under  his  hand,  that  the  said 
Christiana  Edmunds  should  be  removed,  and  the 
said  Christiana  Edmunds  has  accordingly  been 
removed  to  the  said  Broadmoor  Criminal  Lunatic 
Asylum,  and  has  thenceforward  been,  and  now  is, 
insane,  and  confined  and  maintained  as  insane 
therein ;  that  the  said  Right  Hon.  Henry  Austin 
Bruce,   being  such  Secretary  of  State  as  afore- 
said, no  one  of  the  principal  Secretaries  of  State 
Laving  otherwise  directed,  did  by  a  requisition 
dated  the  22nd  Feb.  1873,  require  the  said  justices 
or  any  two  of  them  to  inquire  into  and  ascertain, 
by  the  best  evidence  or  information  that  could  be 
obtained  under  the  circumstances  of  the  personal 
legal  disability  of  the  said  Christiana  Edmunds, 
the  place  of    the  last  legal  settlement,  and  the 
pecuniary  circomstauces  &  the  said  C.  Edmonds ; 


and  if  it  should  not  appear  that  she  wbb  possessed 
of  sufficient  property  which  could  be  applied  to 
her  maintenance,  by  order  under  their  bands,  or  the 
handtf  of  any  two  of  them,  to  direct  the  oyerseen 
of  the  parish  where  the  said  justices  or  any  two 
of  them  should  adjudge  the  said  C.  Edmunds  to 
be  lawfully  settled,  or  in  case  such  parish  should 
be  comprised  in  a  union  declared  by  the  Poor 
Law  Commissioners,  or  should  be  und^  the  man- 
agement of  a  board  of  guardians  established  bj 
the  Poor  Law  Commissioners,  then  the  guardiani 
of  such  union,  or  of  such  parish,  as  the  case  might 
be,  to  pay  on  behalf  of  such  parish  in  the  cue 
of  the  said  Christiana  Edmunds  so  removed  u 
aforesaid,  all  reasonable  charges  for  inquiring  into 
her  insanity  and  for  conveying  her  to  jBroaamoor 
Criminal  Lunatic  Asylum  aforesaid,  and  to  fisy 
such  weekly  sum  as  the  said  justices  or  any  two 
of  them,  or  any  two  justices,  should  by  writing 
under  their  hands  as  aforesaid,  or  from  time  to 
time,  direct  for  her  maintenance  in  the  asylum  in 
which  she  is  confined ;  and  if  the  place  of  seitle- 
meut  of  the  said  C.  Edmunds  could  not  be  asoer* 
tained,  to  make  such  order  as  is  in  that  case  msde 
and  provided  by  the  2nd  section  of  3  A  4  Vict 
c.  54 ;  but  if  it  should  appear  upon  inquiry  thift 
the  said  C.  Edmunds  was  possessed  of  property, 
to  make  such  further  or  other  order,   and  to 
take  all  such  lawful    steps  as  are  in   that  cam 
directed     by    the    statute    in    that     case   msde 
and  provided  ;    and  that  the  said  yisiting  iu- 
tices    had    wholly     refused,     and     still     retnae 
to  comply  with  the  said    requisition,  and  had 
not,  nor  liad  any  of  them  inquired,  nor  asoertained 
nor  directed   nor  adjudged  nor  made  order  m 
aforesaid,  nor  taken  any  such  steps  as  aforesaid, con- 
trary to  the  statute  in  such  case  made  and  provided, 
and  in  contempt  of  Her  Majesty  and  her  offioen, 
and  to  the  great  damage  and  grievance  of  the  sud 
criminal  lunatic  asylum  and  the  superintendent 
thereof.    Therefore,  as  the  writ  proceeded  to  state, 
Her  Majesty  being  willing  that  due  and  speedj 
justice  should  be  done  in  this   behalf,  as  it  ii 
reasonable,  commanded  the  said  yisitine  jnstioei 
of  the  county  of.  Sussex,  firmly  enjoimng  then 
that  immediately  after  the  receipt  by  them  of  thii 
writ  of  mayidaniHs  they  should  without  delay  inqoira 
into  and  ascertain  the  place  of  the  last  legsA  settle- 
ment and  the  pecuniary  circumstances  im  the  ssid 
Christiana  Edmunds,  and  make  all   such  otdeis 
and  give  all  such  directions  and   take  all  bqA 
lawful  steps  for  the  payment  of  all  reasonsUe 
charges  for  inquiring  into  her  insanity,  and  for 
conveying  her  to   Broadmoor  Criminal  Lunatic 
Asylum  {foresaid,  and  for  the  payment  of  all  soch 
sums  for  her  maintenance  in  the  said  asylum  in 
which  she  is  confined,  as  is  provided  by  sect.  2  of 
3  &  4  Vict.  c.  54 ;  or  that  the  said  justices  signify 
to  Her  Majesty  cause  to  the  contrary  therecC  lest 
by  their  default  the  same  complaint  should  be 
repeated.    Dated  29th  Oct.  1873. 

The  following  was  the  answer  of  the  said  viuting 
justices  of  the  county  prison  of  Ijewea,  in  the 
county  of  Sussex,  and  each  of  them  to  the  sud 
writ: — 

We,  the  visiting  justices  of  the  cx>anty  prison 
of  Lewes,  in  the  county  of  Sussex,  to  whom  tfaii 
writ  is  directed,  do  most  humbly  certify  and 
return  to  our  Sovereign  Lady  the  Queen,  at  the 
time  and  place  in  this  writ  mentioned.  Tiai  tbe 
council  of  the  borough  of  Brighton  are  a  pno* 
authority  within  the  meaning  of  tbe  Anoa  Ad 
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1865,  and  were  so  at  the  time  of  the  making  of 
the  contract  in  the  said  writ  and  in  this  return 
thereto  hereafter  mentioned.    The  justices  of  the 
peace  iu  and  for  the  eastern  division  of  the  county 
of  Sussex  are  also  a  prison  authority  within  the 
meaning  of  the  said  Act,  and  wei*e  so  at  the  time 
of  the  making  of  the  said  contract,  and  the  county 
fl^aol  at  Lewes  was  and  is  their  prison  within  the 
meaning  of  the  said  Act.     In  conformity  with 
sect.  31  of  the  said  Act,  the  said  council  of  the 
borough  of  Brighton,    on    the  16th  Oct.   1867, 
entered  into  a  contract  with  the  said  justices  for 
the  receival  and  maintenance  in  the  said  gaol  at 
Lewes  of  all  prisoners  maintainable  at  the  ex- 
pense of  the  borough  of  Brighton,  such  contract 
to    continue    in    force    for    the    term    of    fifty 
years  from   the  1st  Jan.   1868.    The   said  con- 
tract   is    the    contract    mentioned    in    the    said 
writ.    The  said  Christiana  Edmunds  in  the  said 
writ  mentioned,  was,   afbcr  the  making  of  the 
sttid  contract,  to  wit,  on    the    8th    Sept.   1871, 
oommitted  to  the  said  gaol  under  a  warrant  of 
the  deputy  stipendiary  magistrate  in  and  for  the 
borough  of  Brighton,  to  take  her  trial   upon  a 
charge  of  attempting  to    murder  Emily   Beard 
within  the  limits  of  the  borough  of  Brighton  at 
the  Sussex  Winter  Assizes,  held  on  the  21st  Dec. 
1871 ;  an  indictment  for  the  murder  of  Sydney 
Albert  Barker,  and  indictments  for  attempting  to 
murder  the  said  Emily  Beard,  and  two  other  in- 
dictments for  attempts  to  murder  other  persons 
were  preferred  before  the  grand  jury,  and  true 
bills  thereupon  found.    All  the  offences  charged 
in  Buch  indictments  were  alleged  to  have  happened 
within  the  limits  of  the  borough  of  Brighton.    The 
said  C.  Edmunds  was  tried  at  the  Central  Criminal 
Coart  upon  the  said  indictment  for  murder  com- 
mitted within  the  limits  of  the  borough  of  Brighton 
so  found  as  aforesaid,  and  was  found  guilty  and 
was  sentenced  to  death.    While  under  such  sen- 
tence of  death  the  said  C.  Edmunds  was  received 
into  and  imprisoned  and  maintained  in  the  said 
coanty  prison  at  Lewes  under  the  said  contract 
between  the  council  of  the  borough  of  Bri(<hton 
and  the  said  justices  of  the  said  eastern  division 
of  the  county  of  Sussex,  and  while  she  was  so  im- 
prisoned ana  maintained  therein  pursuant  to  such 
contract  it  was  made  to  appear  to  the  Right  Hon. 
Henry  Austin  Bruce,  Secretary  of  State  for  the 
Home  Department,  that    she    was   insane,    and 
having  been  so  found  upon  inquiry  by  two  phy- 
sicians appointed  by  the  said  Secretary  of  State, 
she    was    by  warrant    under    the    hand    of   the 
said  Secretary  of  State,  directed  to  be  removed 
to    Broadmoor    Lunatic    Asylum,    and    was    so 
removed    accordingly,   as    in    the    said  writ    is 
mentioned.    Afterwards   the    said  requisition,  in 
the  said  writ    mentioned,   was  made   to  us  by 
the  said   Secretary  of  State,    requiring    us,    or 
any  two  of  us,  to  inquire  into  the  place  of  the 
last  legal  settlement  and  pecuniary  circumstances 
of  the  said  C.  Edmunds,  and  otherwibe  to  do  the 
acts  and  make  the  orders  in  the  said  requisition 
mentioned.    We  are  advised,  and  most  humbly 
snbmit,  that  at  the  time  when  the  said  Christiana 
Edmunds  was  so  removed  to  Broadmoor,  as  afore- 
said,  she  was    actually    imprisoned  within    the 
county  gaol  of  Lewes,  of  wnich  we  are  visiting 
jnstioes,  yet  having  regard  to  the  provisions  of 
The  Prison  Act  1865,  sections  57  and  66,  and 
other  the  statutes  in  such  case  made  and  provided, 
she  was  oonstraotively  and  in  contemplation  of 
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law  imprisoned  within  the  prison  of  the  council  of 
the  borough  of  Brighton,  and  not  within  the 
prison  of  the  said  Justices  of  the  Eastern  Division 
of  Sussex,  and  that  any  such  requisition  as  in  the 
said  writ  mentioned,  if  made  at  all,  should,  pur- 
suant to  the  statutes  of  3  &  4  Vict.  c.  54 ;  23  a  24 
Vict.  c.  75 ;  27  &  28  Vict.  c.  29 ;  and  the  said  Prison 
Act  1865,  have  been  made  to  such  council,  or  to 
two  justices  in  and  for  such  borough,  and  could 
not  be,  and  was  not  lawfully  made  to  us,  and  we 
were  not  bound  to  comply  witti  the  said  requisi- 
tion. 

To  this  return  the  Home  Secretarv  demurred. 

The  following  were  the  points  of  argument  on 
demurrer  on  behalf  of  the  prosecution: — First, 
that  the  said  Christiana  Edmunds  was  not  im- 
prisoned within  the  limits  of  the  council  of 
Brighton,  within  the  meaning  of  sect.  2  of  3  <fe 
4  Vict.  c.  54 ;  secondly,  that  the  57th  section  of  the 
Prison  Act  1865,  is  not  applicable  to  the  circum- 
stances mentioned  in  the  writ ;  thirdly,  that 
none  of  the  purposes  mentioned  in  the  writ  are 
purposes  of  or  incidental  to  the  commitment, 
trial,  detention,  or  punishment  of  the  said  Chris- 
tiana Edmunds  within  the  meaning  of  the  66th 
section  of  the  Prison  Act  1865 ;  fourthly,  that 
the  return  discloses  nothing  to  relieve  the  visiting 
justices  of  Lewes  gaol  from  compliance  with  the 
duty  imposed  on  them  by  sect.  2  of  3  &  4  Vict.  c. 
54. 

The  following  were  the  defendants'  points  of 
argument  on  the  demurrer: — First,  that  under 
sects.  4  and  5  of  the  Prison  Act  1865,  the  council 
of  the  borough  of  Brighton  were  a  '*  prison  autho- 
rity **  within  the  meaning  of  the  said  Act ; 
secondly,  that  under  5  &  6  Vict.  c.  98,  s.  15,  the 
borough  of  Brighton  was  liable  at  law  to  maintain 
a  separate  prison  if  accommodation  were  not  pro- 
vided for  its  prisoners  in  the  prison  of  some 
other  jurisdiction,  and  therefore  the  said  borough 
had  a  separate  prison  jurisdiction  within  the 
meaning  of  sect.  9  of  the  said  Prison  Act  1865, 
and  was  bound  to  maintain  adequate  accommoda- 
tion for  its  prisoners  under  sect.  8  of  the  said 
Prison  Act  1865;  thirdly,  that  the  justices  of 
the  peace  for  the  eastern  division  of  the  county  of 
Sussex  are  also  a  prison  authority  within  the 
meaning  of  the  said  Act,  and  Lewes  gaol  is  their 
prison ;  fourthly,  that  the  contract  between  the 
council  of  the  borough  of  Brighton  and  the  justices 
of  East  Sussex  set  out  in  the  writ  and  return  under 
which  Christiana  Edmunds  was  received  into 
Lewes  gaol,  is  a  contract  under  sect.  31  of  ihe 
said  Act ;  fifthly,  that  under  sect.  57  of  the  said 
Act,  Lewes  gaol  must  for  all  purposes  connected 
with  Brighton  prisoners  be  deemed  to  be  situate 
within  the  limits  of  the  borough  of  Brighton; 
sixthly,  that  under  sect.  66  of  the  said  Act,  Lewes  , 
Gaol  must  for  all  purposes  incidental  to  the  com- 
mitment, trial,  detention,  and  punishment  of 
Christiana  Edmunds  be  deemed  to  have  been  the 
prison  of  the  borough  of  Brighton;  seventhly, 
that,  therefore,  the  place  where  Christiana  Ed- 
munds was  imprisoned  within  the  meaning  of 
3  &  4  Vict.  c.  54,  B.  2,  must  be  deemed  to  have 
been  the  Borough  of  Brighton  and  not  the  Eastern 
Division  of  the  county  of  Sussex,  and  the  requisi- 
tion of  the  Home  Secretary  ought  to  have  been 
made  to  the  justices  of  the  peace  for  the  boreugh 
of  Brighton,  and  not  to  the  visiting  justices  of 
Lewes  (laol ;  eighthly,  that  the  construction  su^ 
gested  in  the  precedm^'^as^i^Bra^Y&^'^'^'^KnNft^^^ 
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the  fact  that  later  in  the  same  section  (3  &  4  Yict. 
c  54,  8.  2)  it  is  enacted  that  when  the  place  of 
settlement  cannot  be  ascertained,  an  order  for 
maintenance  shall  be  made  upon  the  treasurer  of 
the  place  where  the  person  shall  have  been  im- 
prisoned. This  must  in  fairness  mean  in  the  pre- 
sent case  the  borough  of  Brighton,  whereas,  the 
effect  of  reading  the  place  "  where  the  person  was 
imprisoned'*  as  meaning  the  county  of  Sussex 
would  be  to  transfer  the  cost  of  maintenance  if  the 
settlement  cannot  be  ascertained  from  the  borough 
of  Brighton  to  the  county  of  Sussex.  It  would 
seem  to  follow  that  in  the  earlier  part  of  the 
section  the  place  of  imprisonment  must  be  inter- 
preted to  be  the  borougn  of  Brighton. 

On  the  2nd  June  1873,  when  the  rule  for  the 
writ  of  7nandamu8  was  made  absolute;  Black - 
bum,  J.,  observed  in  his  judgment  that  by  the 
first  Act,  as  orignally  passed  in  1840,  the  justices 
who  were  to  incjuire  under  the  1st  and  2nd 
sections  must  be  justices  of  the  place  where  the 
prisoner  was  actually  physically  resident,  the 
object  and  reason  being  probably  that  they  and 
the  physicians  were  to  inspect  the  prisoner  in 
order  to  determine  whether  he  was  insane  or  not. 
Witli  respect  to  the  further  inquiry  concerning 
the  settlement,  the  amount  to  be  paid  is  not  the 
expense  of  the  imprisonment  or  the  punishment, 
but  that  of  ascertaining  whether  the  prisoner  is 
insane,  which  may  include  the  costs  of  witnesses, 
and  the  expense  of  removal  to  the  lunatic  asylum, 
together  with  his  maintenance  there.  Then  the 
section  proceeds  to  say  that  if  the  settlement 
cannot  be  ascertained,  the  expense  shall  fall  upon 
the  treasurer  of  the  county  where  such  person 
shall  have  been  imprisoned.  **  Now  as  to  all  that 
part  of  the  legislation,"  he  said,  **  it  seems  to  me 
clear  that  the  two  justices  who  were  to  do  all  this 
were  the  justices  in  the  place  in  which  he  was 
physically  detained."  .  .  .  .  "  Then  there  comes 
the  enactment  which  was  passed  for  the  purpose 
of  alterir-^  this,  which  takes  away  the  authority  to 
any  two  justices  of  the  place  to  which  the  prison 
belongs,  and  in  case  of  sentence  of  death,  says  let 
it  be  without  the  justices  at  all ;  lot  two  or  more 
physicians  certify,  and  the  Secretary  of  State  on 
the  receipt  of  such  certificate  shall  direct  what  is 
to  be  done  with  the  prisoner.  That  is  the  subse- 
quent enactment,  but  all  the  rest  of  the  earlier  Act 
is  to  remain  as  it  was  before.  The  duty  is  still  left  in 
the  two  justices  of  the  place  where  the  person  is  im- 
prisoned." The  learned  judge  expressed  his  opinion 
that  sect.  57  of  the  Prison  Act  18*35  merely  re- 
lated to  county  prisons  built  within  the  bouiuuiries 
of  boroughs  or  cities,  or  counties  of  such  boroughs 
or  cities,  in  the  midst  of  the  counties  at  large ;  and 
not  to  prisons  detaining  the  prisoners  of  other 
jurisdictions  by  contract.  As  to  the  66th  section, 
he  thought  it  meant  to  say  that  Lewes  Gaol 
should  be  Brighton  Gaol  for  all  purposes  con- 
nected with  and  incidental  to  the  trial,  commit- 
ment, detention,  and  punishment  of  prisoners  from 
Brighton,  and  also  for  the  pur])ose  of  determining 
who  should  pay  the  expenses  arising  out  of  that 
imprisonment,  but  not  for  the  purpose  of  inquir- 
ing concerning  the  insanity  and  the  settlement. 
It  seemed  to  him  a  straining  of  words  to  say  that 
inquiring  into  the  settlement  before  ascertaining 
who  should  bear  the  expenses  could  be  considered 
as  incident  to  the  punishment,  commitment,  and 
detention  of  a  prisoner.  Ho  thought  the  justices 
of  Sussex  Gaol,  or  of  the  district  to  which  the  gaol 


belonged,  were  the  parties  to  inquire  into  all  these 
things;  and  he  refused  altogether  to  ooncnr  in 
the  defendant's  argument  that  the  oonsequenoe  of 
an  inquiry  by  the  Sussex  jostioes  must  be  that  the 
county  of  Sussex  would  have  to  support  the 
lunatic  in  the  event  of  no  settlement  being  found. 
Qnain,  J.,  agreed  that  the  writ  should  go,  but 
stated  that  his  impression  was  that  this  secoiid 
inquiry  was  incidental  to  the  imprisonment,  and 
that  it  should  be  determined  by  the  justices  of 
Brighton.  He  considered  that  the  object  of  the 
Legislature  in  allowing  any  jurisdiction  to  send 
prisoners  elsewhere  than  to  a  prison  within  it, 
was  to  leave  the  liability  as  nearly  as  possible  in 
the  same  position  as  if  the  prison  were  bnilt 
within  it. 

The  Solicitor-General,  Sir  J.  HoUcer,  Q.C.  (with 
him  Bowen),  argued  for  the  Crown  against  the 
validity  of  the  return. — Although  sect.  1  of  the 
Insane  Prisoners'  Act  18-10,  is  repealed  by  the 
Insane  Prisoners'  Act  Amendment  Act  1864,  the 
2nd  section  is  not  in  any  way  affected  by  sobae- 
quent  legislation.  By  the  repealed  section  *'  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  is  impnsoned,"  are 
empowered  "  to  inquire  with  the  aid  of  two  phy- 
sicians or  surgeons,  as  to  the  insanity  of  such 
person."  The  2nd  section  commences  by  autho- 
rising "  such  two  justices  or  any  other  two  justices 
of  the  peace  of  the  county,  city,  borongh,  or  place 
where  such  person  is  imprisoned,  to  inquire  into 
and  ascertain,  by  the  best  evidence  or  information 
that  can  be  obtained  under  the  circumstances  of 
the  personal  legal  disability  of  such  insane  person, 
the  place  of  the  last  legal  settlement,  and  the 
pecuniary  circumstances  of  snch  person."  The 
section  proceeds  to  authorise  the  proceediaga 
directed  in  the  writ  of  mandamus.  By  the  Prison 
Act  1865,  sect.  5  describes  the  prison  authoritiflB. 
By  sect.  31,  '*  Any  prison  authority  may  contract 
with  any  other  prison  authority  havine  a  prison 
in  conformity  with  the  requisitions  (9  this  Act 
that  the  latter  authority  is  to  receive  into  and 
maintain  in  its  prison  or  one  of  its  prisons  all 
prisoners  maintainable  at  the  expense  of  the 
former  authority,  or  any  particular  class  or  dassei 
of  such  prisoners :  Provided,  that  no  such  contract 
shall  be  valid  unless  the  prison  of  the  latter 
authority  is  approved  by  one  of  Her  Majes^'s 
principal  Secretaries  of  State  as  being  a  fit  prison 
to  receive  the  prisoners  contracted  to  be  received 
there."  By  sect.  32,  **A  contract  entered  into 
between  prison  authorities  for  the  reception  into, 
and  the  maintenance  in  the  prison  of  the  one 
authority  of  the  prisoners  maintainable  by  the 
other  authority,  may  include  the  costs  of  con- 
veying the  prisoners  to  prison,  and  all  other 
costs  incurred  in  respect  of  such  prisoners." 
By  sect.  57,  "  Every  prison,  wheresoever  situate^ 
shall  for  all  purposes  be  deemed  to  be  within 
the  limits  of  the  place  for  which  it  is  used 
as  a  prison.'*  And  by  sect.  66,  "  Where  a  prison 
authority,  in  this  section  called  the  contracting 
authority,  has  contracted  with  any  other  priscai 
authority,  in  this  section  called  the  reoeiving 
authority,  that  the  receiving  authority  is  to  re- 
ceive into  and  maintain  in  its  prison  any  prisonen 
maintainable  at  the  expense  of  the  oontraoting 
authority,  the  prison  of  the  receiving  anthority 
shall,  for  all  the  purposes  of  and  inculental  to  tlM 
commitment,  trial,  detention  and  paniahnunt 
of   the  prisoners  of  the   contracting  authcri^i 
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or  KBj  of  Baoh  parposes,  aocording  to  the  tenor 
of  the  contract,  oe  deemed  to  be  the  prison 
of  the  contracting  authority,  except  that  the 
ooDtrkcting  anthontj  shall  have  no  right  to 
interfere  in  the  management  of  the  prison  of  the 
^  anthority."  [Cockbdbn,  C.J. —Why  ia 
t  directed  to  the  Tisitlng  juBticea  of  the 
pnaon  F  The  2iid  Motion  of  the  Act  of  1840  gives 
the  inquiry  to  bdt  two  justices  of  the  place  of 
imprisonineDt.  Cohen,  Q.C.  —  The  defendants 
mue  no  objection  on  that  groand ;  they  admit 
that  the  visiting  j a Btices  are  justices  of  the  county 
of  Sasaei.  The  only  point  they  desire  to  have 
decided  is  whether  the  nianila»tu«  ought  to  have 
been  directed  to  them  or  to  the  justices  of  the 
boronf^h  of  Brighton.]  The  Home  Set^retary  has 
acted  in  lit«r»l  accordance  with  the  requisitions 
of  the  2Qd  section  of  the  Act  of  1840,  and  it  is 
irobmitted  on  bis  behalf  that  there  has  been  no 
legialation  since  then  touching  upon  this  point. 

OoAen,  Q.C. for  thedefendants. ^Notwithstanding 
what  was  said  by  Blackburn,  J.  upon  the  argument 
oi  the  rule.  I  !>ubmit  that  it  is  clear  the  expense  of 
noAiatenance,  if  the  lunatic's  settlement  cannot  be 
found,  must  fall  Dpon  the  treasurer  of  that  place, 
Dpon  the  justices  of  which  the  duty  to  moke 
inqairy  is  imposed.  The  2ud  section  of  the  Act  uf 
1810,  alter  directing  "such  two  justices  or  any 
Oiher  two  justices  of  the  peace  of  the  county,  city, 
borough,  or  place  whore  such  person  is  imprisoned" 
to  inquire  and  make  orders  upon  the  union  of  settle- 
ment, proceeds,  "and  when  the  place  of  settlement 
cannot  be  ascertained,  such  order  shall  be  made 
apon  the  treasurer  of  the  county,  city,  borough,  or 
place  where  such  person  shall  have  been  impri' 
Boned."  The  iuterpretatiou  of  these  latter  words 
mnst  follow  that  of  the  same  words  in  the  earlier 
part  of  the  section.  This  being  eo,  the  imposition 
of  the  duty  to  make  inquiry  upon  the  county 
joatices  is  opposed  to  the  policy  of  the  Legislature, 
which  appears  throughout  the  whole  of  these  pro- 
Tiaiona  for  maiDtainmg  prisoners  by  contract  to 
»void  any  alteration  of  the  then  existing  liability 
for  all  expense  to  which  either  prison  might  be 
put.  It  was  never  intended  that  Brighton  was  to 
escape  the  expense  of  this  lunatic's  maintenance 
merely  because  it  has  no  prison  within  its  borough, 
and  because  it  contracts  to  have  its  prisoners 
detained  in  the  county  gaol.  There  can  be  no 
gronnd  of  convenience  for  placing  this  inquiry 
npOD  the  coonty  justices,  for  usually  it  must  take 
place  after  the  lunatic  has  been  removed  from  the 
prison  to  an  asylum  which  may  be  as  &t  from  the 
TOoeiTing  as  from  the  contracting  authority.  This 
is  not  BO  with  respect  to  the  first  inquiry  concern- 
ing insanity ;  and  probably  for  that  reason,when  the 
provisions  for  contracting  were  made,  the  justices 
were  in  certain  cases  omitted  and  the  two  physicians 
wero  left  to  conduct  that  inquiry  by  themselves. 
The  defendants  rely  upon  the  words  of  the  57th 
section  of  the  Prisons  Act  1865,  "  Every  prison, 
wheresoever  situate,  shall  tor  alt  purposes  be 
deemed  to  be  within  the  limits  of  toe  place  for 
which  it  ia  used  aa  a  prison."  [Cockbukn,  C.J. — 
Sorely  those  words  cannot  be  interpreted  to  con- 
template this  case.]  At  all  events  it  comes  within 
■eot.  6S,  "the  prison  of  the  receiving  authority 
■halla  ftor  all  the  pnrpoaea  of  and  incidental  to  the 
amunitmttnt,  trial,  detention,  and  paniihment  of 
the  priaonera  of  the  oontracting  authority,  or  any 
'i  pnrposea,  aooording  to  the  tenor  of  the 
\  be  deemed  to  be  the  prison  of  the  con- 


tracting authority,  except  that  the  contracting 
authority  shall  have  no  right  to  interfere  in  the 
management  of  the  prison  of  the  receiving 
anthority."  [Melloe,  J. — Why  should  not  the 
contract  between  the  authorities  provide  for  these 
expenses  of  maintenance  P  The  Solicilor-GenerdL 
— The  contract  in  this  case  contains  words  under 
sect.  32  wide  enough  to  cover  the  whole  of  these 
expenses ;  whether  they  fall,  therefore,  first  on  the 
county  or  the  borough,  they  must  be  paid  eventu- 
ally bv  the  borough.]  The  defendants  have  not 
considered  the  contents  of  the  contract,  but,  what- 
ever they  may  bo,  they  cannot  affect  the  question 
whether  this  mandanifis  should  be  directed  to  the 
county  or  borough  justices. 

The  Solicitor-General  was  not  heard  ia  reply. 

Cockbukn,  C.J. —I  think  it  clear  that  this  man- 
damus is  rightly  directed  to  the  Justices  of  the 
county  of  Sussex.  Under  3  A  4  Vict.  c.  54,  there 
could  be  no  question  of  this  kind,  for  every  juris- 
diction hod  to  provide  its  own  prison,  and  the 
justices  of  that  jurisdiction  were  directed  to  make 
both  the  inquiries  required  concerning  insane 
criminals.  By  27  &  28  Vict.  c.  29,  the  first  section 
of  the  Act  of  1840  is  repealed,  and  other  pro- 
visions are  made  instead,  but  nothing  is  enacted 
in  any  way  altering  section  2.  The  only  question, 
therefore,  for  us  is  whether  sect.  66  of  the  Prisons 
Act  1805  (28  &  29  Vict.  c.  126)  meets  this  case. 
By  that  section  the  prison  in  which  prisoners  are 
detuned  under  a  contract  shall  be  deemed  to  be 
the  prison  of  the  contracting  authority  for  "  all 
the  purposes  of,  and  incidental  to  the  commitment, 
trial,  detention,  and  punishment  of  the  prisoners 
of  the  contracting  authority."  The  inquiry  di- 
rected by  this  nandamut  concerns  the  settlement 
of  a  lunatic  prisoner,  to  be  made  after  removal 
from  the  prison  at  which  her  detention  was  con- 
tracted for,  and  with  the  object  of  determining  ber 
place  of  settlement.  I  do  not  think  this  proceed- 
mg  comes  within  either  of  the  purposes  described 
in  that  section,  and  I  think  it  was  not  contem- 
plated by  the  Legislature  in  passing  that  enactment. 
At  first  I  imagined  that  it  was  a  eatus  omiirut, 
and  that  hardshipmight  fall  in  consequence  on  the 
receiving  authority;  but  ibis  clear  that  thepartiea  to 
such  contracts  as  these  may,  by  covenant,  remedy 
ati^  hikrdshp  of  this  kind,  and  it  appears  that  in 
this  case  provision  has  been  made  in  the  contract 
for  any  expense  which  would  otherwise  foil  upon 
the  wrong  party.  There  is  no  necessit;ri  there- 
fore, to  strain  the  words  of  the  66th  section  here, 
even  it  we  should  assist  the  policy  of  the  L^is- 
lature  by  doing  so.  The  prosecution  must  prevail, 
and  our  judgment  must  be  for  the  demurrer. 

Mellob,  J.~I  am  uf  the  same  opinion.  When 
we  consider  that  every  separate  jurisdiction  mast 
have  a  prison  within  it  or  contract  with  another 
for  the  reception  of  its  prisoners,  it  must  have 
been  the  intention  of  the  Legislature  to  free  the 
receiving  authority  from  all  expenses  incurred  in 
consequence  of  their  contract.  The  66th  section, 
however,  only  prescribes  the  powers  of  the  con- 
tracting authority  over  its  prisoners,  and  the 
nrties  are  left  to  their  contract  to  make  provision 
•  the  consequent  expenses.  There  is  nothing 
in  the  Prisons  Act  to  alter  the  2nd  section  of 
3  &  4  Vict.  c.  54,  and  our  judgment  must  there- 
fore be  against  the  defendants. 

Qdaim,  J. — I  am  of  the  same  opinion. 
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Attorneys    for    the    prosecution,    Eaven    and 
Bradley  for  the  Solicitor  to  the  Treasury, 
Attorney  for  the  defence,  H.  X  Jones,  Lewes. 


Saturday f  Jan,  16, 1875. 

Beg.  V,  Wallem. 

Stopping  a   highway — Reservaiion — Footpath — 
13  Geo,  3,  c,  78—55  Geo,  3,  c,  68. 
By  13  Geo,  3,  c.  78,  justices  were  empowered  to 
divert  and  stop  up  certain  highway Sy  and  to  sell 
the  part  stopped  up;  but  by  sect,  17,  if  they  found 
it  necessary,   the  old  highway  was  to    be  sold 
subject  to  the  right  of  way  and  passage  to  any 
lands,  house,  or  place,  according  to  the  ancient 
usage  in  that  respect. 
In  1827  orders  for  diverting,  stopping,  and  selling 
a  portion  of  a  highway  were  conjirmed  ai  quarter 
sessions,  containing  the  reservation  of  a    free 
passage  for  persons  on  foot  only  over  and  along 
the  land  and  soil  of  the  said  highway  to  and 
from  a  certain  public  footpath  communicating 
therewith  ai  the   letter  E.,  as  delineated  on  an 
annexed  plan,  according  to  the  ancient  usage 
thereof: 
Held,  upon  apveal  by  the  landowner  against  a  con- 
viction for  oostructing  tits  highway,  tha4  the  effect 
of  these  orders  was  to  render  anotfier  public  foot- 
path which  communicated  with  the  old  highway 
ai  another  point,  and  was  not  marked  in  the 
annexed  plan,  a  cul  de  sac ;  and  that  the  appel- 
lant was  justified  in  closing  a  door  at  the  point  of 
comm  unicai  ion. 
This  was  a  special  case  stated  by  the  Quarter 
Sessions  of  the  county  of  Gloucester,  upon   an 
appeal  by  John  Waller  against  a  conviction   by 
justices  at  petty  sessions  on  the  23rd  May  1872, 
**  for  that  the  said  John  Waller,  on  the  3nl  Jan. 
1872,  at  the  parish  of  Henbury,  unlawfully  and 
wilfully  did  obstruct  the  free  passage  of  a  certain 
highway  there,  to  wit,  a  highway  leading  from 
Filton  to  the  Charlton  and  Brcntiy  road,  by  closing 
and  fastening  a  door  across  the  same,  and  thereby 

Sreventing  one  William    Tillett,  a    surveyor    of 
ighways,  from  passing  thereon.*'     The  defendant 
was  fined  Is.,  and  ordered  to  pay  costs. 

Upon  the  appeal  against  this  conviction  being 
heard  at  Gloucester,  on  the  2nd  July  1872,  the 
quarter  sessions  afiirmed  the  conviction,  subject  to 
the  following  case : 

The  appellant  is  the  owner  of  certain  lands  and 

E remises  in  the  parishes  ot"  Westbury  and  Hen- 
ury,  in  the  said  county,  and  also  occupies  the 
mansion  called  Pen  Park  House,  with  the  farm 
premises  attached. 

Up  to  and  before  the  year  1827,  a  public  high- 
way and  carriage  road  ran  close  to  the  house  and 
farmyard,  as  shown  by  a  certain  plan  annexed. 
And  there  was  a  public  footpath  named  on  the  said 
plan  as  "  old  footpath  intended  to  remain,"  leading 
from  Upper  Pen  Park  and  the  village  of  Filton, 
and  coming  into  the  said  carriage  road  to  a  point 
marked  E  on  the  plan,  and  thence  to  the  letter  0 
and  through  the  gateway  across  the  top  of  land  of 
the  appellant,  now  used  as  a  fold  yard. 

At  the  Gloucestershire  Trinity  Seasons  1827,  an 
order  was  i|;^e  (a  copy  of  which,  with  the  said 
plan  and  other  papers  were  made  part  of  the  case), 
of  which  the  following  is  material : 

It  is  ordered  by  this  coart  that  tho  order  fur  divertiugr 

MDd  turning  a  certain  part  of  a  pablio  highway,  being  of 

tbe  length  of  S20jturdB  or  thereabontB,  and  of  the  breaudth 


of  30ft.  or  thereaboiit8,and  passiDg  and  exttsmdaagiiknmA 
and  over  certain  land,  the  property  of  George  Benfowgk, 
Efiqnire,  sitoate  in  the  parish  of  Henbnry,  in  this  oopBty. 
lying  between  the  tompike  road  leading  from  the  akj  of 
Bristol  to  the  pasaages  aoroes  the  fiiver  Sevam  and  tbt 
tything  of  Charlton,  in  the  said  ooonty^  and  partJonh^ 
delineated  on  a  certain  plan  to  the  Mid  order  annnml, 
and  thereon  denoted  as  lying  between  the  letters  L,  C, 
and  D  (reserving,  neTertheleas,  a  free  passage  for  penoot 
on  foot  only,  over  and  along  the  land  and  soil  of  tbe  md 
highway  to  and  from  a  certain  public  footpath,  oommmn- 
eating  therewith  at  the  letter  E,  as  delineated  on  the  mid 
plan,  according  to  the  ancient  nsage  thereof)i  to  a  ooom 
proposed  for  a  new  highway  in  lien  thereof  throngh  oths 
part  of  the  i-aid  Und  of  the  said  George  Bengoagh  of  ths 
length  of  440  yards  or  thereabouts,  and  of  the  breadth  cf 
30ft.,  %\so  particnlarly  delineated  in  the  said  plan  by  the 
coloar  brown,  and  thereon  denoted  as  lying  between  the 
said  letters  A  and  D,  and»r  the  hands  and  seals  of 
Qabriel  Goldooy  and  Henry  Wenman  Newman,  Eequrw. 
two  of  bis  Majesty's  justices  of  the  peaoe  of  and  for  ttii 
county,  be  confirmed  and  enrolled  amongst  the  reoordt 
of  this  court. 

The  consent  of  the  landowner,  the  said  George 
Bengough,  described  the  reservation  in  the  same 
words  as  those  used  in  the  order  of  quarter  ses- 
sions, with  the  exception  that  the  consent  had. 
after  the  word  highway,  the  further  words,  "  so  to 
be  diverted  and  turned."  After  reciting  the  in- 
tention to  divert  the  said  highway,  the  owner 
stated  that  he  did,  **  in  consideration  of  such  old 
highway  being  diverted  and  turned,  and  of  the 
soil  thereof  being  exchanged  to  and  vested  in  me 
(subject  to  the  said  right  of  footway  over  the  same), 
hereby  consent  in  writing,  under  my  hand  and  seal, 
to  the  making  and  continuing  a  new  highway  in 
lieu  thereof,  to  run  and  extend  from  the  said  letter 
A  throngh  and  over  my  said  land  nnto  the  slid 
letter  D,'*  .  .  .  "and  to  the  forminpr  and  com- 
pleting such  new  highway  at  my  expense.** 

The  order  or  certificate  of  view  made  by  two 
justices,  on  the  12th  June  1827,  and  confirmed  by 
the  quarter  sessions,  contained  the  reservation 
exact  I V  in  the  same  words  as  those  of  the  land- 
owner's  consent. 

The  same  two  justices  made  a  further  order  on 
the  13th  Oct.  1827,  describing  the  reservation  m 
the  same  words  as  their  previous  order,  and  certi- 
fying that  the  new  highway  was  in  good  condition 
and  fit  for  the  reception  of  the  pablic;  it  then 
proceeded  as  follows : 

And  we  do  therefore  hereby  order  the  said  old  Idgliwsy, 
being  of  the  length  of  520  yards  or  thereabonta,  ta  di 
scribed  in  the  said  plan,  to  be  stopped  no  and  the  Mil 
thereof  to  be  vested  in  the  said  George  Bengoagh,  ha 
heirs  and  assigns  (subject  to  the  said  right  of  footwij 
over  tbe  same). 

This  second  order  of  justices  was  duly  reoeifed 
and  enrolled  at  the  subsequent  court  of  quarter 
sessions. 

[The  plan  mentioned  showHl  the  diverted  part 
of  the  old  highway  together  with  the  new  h^rh- 
way  ;  th«'y  formed  a  nearly  right  angled  triangle; 
the  side  formed  by  the  new  highway  being  abooK 
440  yards  long,  and  the  other  two  sides  containing 
the  rij?ht  angle  being  about  620  yafds.  Tlis 
points  at  which  the  old  and  new  highways  joined 
were  marked  A  and  D  on  the  plan;  C  nas  the 
point,  almost  exactly  at  the  right  angle,  where  the 
alleged  obstruction,  for  which  appellant  was  ooo- 
victed,  had  taken  place.  The  house  and  fiutn  pre- 
mises of  Pen  Park  extended  from  thin  point  C 
towards  D,  on  the  side  of  the  old  highway  fnitfaar 
from  the  new  highway,  and  was  marked  B  on  the 
plnn.  The  reserved  footpath  commnnicated  wirii 
tbe  old  highway  at  the  point  E,  be^iveen  G  and  D, 
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nearer  tbe  former  than  the  latter,  and  along 
le  of  Pen  Park  House.  The  plan  contained  no 
nor  notice  whatever  of  any  footpath  commu- 
ng  with  the  old  highway  at  the  point  C ;  but 
iher  at  point  E  was  clearly  represented  as 
footpath  intended  to  remain."] 
ay  years  ago,  but  subsequently  to  the  making 
9  above  order  of  sessions,  the  appellant  re- 
1  the  gate  shown  on  the  plan  at  the  point  G, 
ailt  a  wall  between  the  appellant's  premises, 

"  The  Fold,"  and  a  part  of  the  said  diverted 
r^,  and  placed  a  door  in  such  wall  near  the 
(X  which  door  was  occasionally  kept  locked, 
h  evidence  was  given  of  continued  user  of 
K>tpath  in  question  by  some  of  the  public. 
}n  the  trial  of  the  appeal,  the  court  of  quarter 
ns  holding  that  there  was  evidence  of  an 
It  foothpath  across  the  fold  to  the  point  C, 
thence  to  the  point  E,  confirmed  the  convic- 
vith  costs  against  the  appellant,  subject  to 
union  of  the  Court  of  Queen's  Bench  as  to 
feet  of  the  order  of  Justices  confirmed  by  the 
y  Quarter  Sessions,1827,  above  referred  to. 
Court  of  Queen's  Bench  should  be  of  opinion 
be  effect  of  the  said  order  was  to  stop  the 
\j  across  the  appellant's  land  to  the  point  C, 
lence  over  the  diverted  highway  to  the  point 
idering  the  footpaths  at  such  points  ciUs  de 
hen  the  conviction  was  to  be  quashed,  other- 
o  be  confirmed. 

yyer  and  Qough  showed  cause  against   the 
3  quash  the  orders  of  quarter  and  petty  ses- 

The  sessions  have  found  as  a  fact,  which 
t  now  be  disputed,  that  there  was  before 
an  old  footpath  over  the  appellant's  land, 
>ading  into  that  part  of  the  nighway  which 
ben  diverted,  at  the  point  C.  No  public 
»nld  be  stopped  under  the  old  or  the  new 
ray  Acts  witnout  proper  notice ;  it  devolves, 
ore,  upon  the  appellant  to  show  that  notice 
nblicly  given  of  his  intention  to  shut  up  this 
alar  footpath :  (Rag.  v.  Marquis  of  Bownsliire, 
k  E.  698.)  The  omission  of  any  mention 
path  in  the  plan,  or  in  any  of  the  documents 
evidence  at  the  trial  of  the  appeal,  shows  of 
that  no  such  notice  was  ever  given. 
e«,  Q.C.,  T,  W,  Saunders,  and  James  Lewis, 
3  appellant,  contra. — We  make  no  claim  to 
the  footpath  from  A,  through  E,  to 
,  and  the  only  question  can  now  be  as 
e  effect  of  tnese  orders  made  in  1827 
the  then  existing  public  right  to  pass 
the  part  of  the  highway  which  was  then 
id  up  from  or  to  the  footpath  communicating 
b  at  C ;  that  is,  whether  by  these  orders  that 
th  over  the  fold  yard  was  made  a  cul  de  sac. 
i  orders  were  made,  no  question  can  be  now 
as  to  the  sufficiency  of  the  notices ;  omnia 
oBsumuntur  acta ;  more  especially  as  a  power 
•eal  against  such  orders  exist^  under  13 
,  0.  78,  and  was  confirmed  by  65  Geo.  3,  c, 
Ject.  19  of  the  former  Act  of  1773,  concern- 
|^ways,  diverted  with  consent  of  their  owners, 
pealed  by  the  latter  Act -of  1815,  but  by  the 
ction  of  the  latter  Act  it  was  praccicalnr  re- 
d,  and  two  justices  were  empowered  by 
"  to  divert,  turn,  stop  up,  and  inclose,  sell 

re  of,  such  old  highway  or  bridleway,  and 
e  the  ground  and  soil  for  such  new  high- 
3ridleway,  or  footway,  by  such  ways  and 
,  and  subject  to  such  exceptions  and  condi- 
A  all  respects  as  in  the  said  recited  Act 


mentioned  with  regard  to  highways  to  be  widened 
or  diverted."  This  reference  is  to  sect.  16  of  the 
Act  of  1773,  by  which,  upon  order  of  justices  and 
payment  of  recompense  to  the  owners,  highways 
mi^ht  be  enlargea  or  diverted.  By  sect.  17: 
"  When  any  such  new  highways  shall  be  made  as 
aforesaid,  the  old  highway  shall  be  stopped  up,  and 
the  land  and  soil  thereof  shall  be  sold  oy  the  said 
surveyor,  with  the  approbation  of  the  said  justices, 
to  some  person  or  persons  whose  lands  adjoin 
thereto,  if  he,  she,  or  they  shall  be  willing  to  pur- 
chase the  same ;  if  not,  to  some  other  person  or 
persons,  for  the  full  value  thereof;  but  if  such  old 
road  shall  lead  to  any  lands,  house,  or  place  which 
cannot,  in  the  opinion  of  such  justices  respectively, 
be  accommodated  with  a  convenient  way  aud  pas- 
sage from  such  new  highway,  which  they  are 
hereby  authorised  to  order  and  lay  out,  if  the^  find 
it  necessary,  then  and  in  such  case  the  said  old 
highway  shall  only  be  sold  subject  to  the  right  of 
way  and  passage  to  such  lands,  house,  or  place 
resp)ectiveiy,  according  to  the  ancient  usage  in 
that  respect."  The  several  orders  made  by  the 
justices,  and  confirmed  and  enrolled  at  quarter 
sessions,  are  drawn  in  the  words  of  the  schedules 
to  the  Act  of  1773,  the  reservation  of  the  footway 
being  expressed  as  in  schedule  18.  The  words  in 
that  schedule  are  put  in  a  parenthesis  :  ("  fteserv- 
ing,  nevertheless,  to  ,  a  free  passage  for 

persons,  horses,  cattle,  and  carriages,  througn  the 
land  and  soil  of  the  said  old  highway  to  ana  from 
the  (Zand,  &c.)  belonging  to  him,  called  , 

according  to  his  ancient  usage  thereof.")  By  the 
side  of  this  schedule  is  a  marginal  note  :  "  This  to 
be  inserted  whore  necessary,  and  to  be  varied  as 
the  circumstances  of  the  case  may  require."  In 
Ben  y.  Winter  (8  B.  &  C.  785),  the  court  expressed 
some  doubt  whether  justices  could  reserve  a  public 
footway  over  a  stopped  carriage  way ;  but  all  the 
auchorities  agree  that  when  the  orders  were  con- 
firmed on  appeal,  the  soil  of  the  stopped  highway 
became  the  fee  simple  of  the  person  purchasing  it, 
subject  only  to  the  reservation  appearing  on  the 
face  of  the  orders.  Gwyn  v.  Hardwicke  (1  H.  &N. 
49)  is  an  authority  very  nearly  in  point ;  there  an 
Inclosure  Act  empowered  commissioners,  with  the 
concurrence  of  two  justices,  to  stop  up,  divert,  or 
turn,  and  direct  to  be  discontinued,  any  public 
road  or  footpath  through  any  part  or  parts  of  the 
lands  and  grounds  in  the  parish  of  T.,  which  to  the 
commissioners  should  appear  useless,  subject  to  an 
appeal  to  quarter  sessions.  The  commissioners 
and  two  justices  made  an  order  stopping  up  a  public 
footpath  in  the  parish  of  T.,  which  was  continued 
as  a  footpath  into  the  parish  of  S.,  whereby  the 
part  in  the  latter  parish  became  useless  as  a  public 
way.  It  was  held  that  the  commissioners  had 
power  to  stop  up  the  part  of  the  footpath  in  the 
parish  of  T.,  ana  that  if  any  injury  was  thereby 
done,  the  remedy  was  by  appeal.  Although  this 
was  a  decision  upon  an  Inclosure  Act,  Alderson,  B., 
in  bis  judgment,  expressly  alludes  to  this  Act  of 
1815,  and  observes  upon  the  Bimilarity  of  its  pro- 
visions. [Lush,  J. — That  case  would  be  exactly  in 
point  if  there  were  no  reservation  at  all  in  this 
order  of  1827.]  The  reservation  is  "  for  persons 
on  foot  only,  over  and  along  the  land  and  soil  of 
the  said  highway  to,  &c.,  from"  this  particular 
public  footpath.  It  was  held  in  Senhotise  v.  Chris- 
tian  (1  T.  R.  560),  that  under  a  gmnt  of  a  way 
from  A  to  B,  in,  through,  nnd  along  a  particular 
way,  the  grantee  is  not  judiiiied  in  uv«kijLuv^\>iV.>:x^w«i- 
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Terse  road  across  the  same.  [Quain,  J. — How  do 
you  interpret  "  according  to  the  ancient  usage  P" 
The  case  finds  that  the  path  used  to  be  from  C  to 
E.  Mellor,  J. — The  ancient  nsage  of  the  path 
from  A  to  E  is  satisfied,  although  the  right  of 
passing  from  the  footpath  over  the  foldyard  into 
the  old  highway  is  stopped.]  The  effect  of  the 
orders  was  to  render  the  path  over  the  foldyard, 
if  it  existed  at  all,  a  eul  de  sac  at  C. 

Mellor  J. — I  think  on  the  whole  the  rule  to 
quash  the  conviction  and  order  of  quarter  ses- 
sions must  be  absolute.  The  reservation  clearly 
does  not  relate  to  any  path  communicating 
with  the  diverted  highway  at  the  point  C; 
and  it  is  certain  that  if  that  part  of  the 
highway  had  been  stopped  altogether  without  any 
reservation,  then  the  path  over  the  foldyard  would 
have  become  a  cul  de  sac  at  C.  We  must  consider, 
therefore,  what  is  the  effect  of  this  reservation 
upon  the  public  right  to  pass  from  the  old  rood 
into  a  path  not  mentionea  in  it ;  the  words  are 
"  Beserving,  nevertheless,  a  free  passage  for  persons 
on  foot  only  over  and  along  the  land  ana  soil  of 
the  said  highway  to  and  from  a  certain  public  foot- 
path communicating  therewith  at  the  letter  £,  as 
delineated  ou  the  said  plan,  according  to  the 
ancient  usage  thereof."  These  words  clearly 
negative  any  intention  to  allow  foot  passengers  to 
wander  over  the  old  carriage  way  or  to  pass  from 
it  at  any  other  point  than  that  mentioned :  and 
their  effect  must  be  the  same  as  if  they  were  con- 
tained in  an  original  grant  of  the  right  of  footway. 
I  think  since  1827  the  public  have  only  had  the 
right  to  use  this  old  road  when  passing  between 
the  points  A  and  E.  This  being  the  true  con- 
struction of  the  order,  the  conviction  was  wrong, 
and  the  Quarter  Sessions  were  wrong  in  affirm- 
ing it. 

Lush,  J. — I  am  of  the  same  opinion.  It  is  clear 
that  if  the  whole  road  had  been  stopped  up 
without  reservation,  which  the  Justices  had  power 
to  do,  the  path  would  become  a  cul  de  sac  at  C. 
1  think  it  was  equally  competent  to  the  Justices 
to  stop  up  one  footpath,  and  at  the  same  time 
reserve  another.  They  have  reserved  a  footway 
only  to  E,  therefore  there  can  be  no  public  right 
to  enter  upon  or  leave  this  old  road  at  C. 

QuAiN  J. — I  am  of  the  same  opinion.  The  con- 
tinuation of  the  public  path  communicating  with 
the  old  road  at  C.  is  inconsistent  with  the  express 
terms  of  reservation  in  the  order  of  Quarter 
Sessions,  which  might  have  been  appealed  against. 

Judgment  for  apjtcUant. 

Attorneys  for  appellant,  Meredith  and  Co.,  for 
J,  DU,  Bristol. 

Attorneys  for  respondent,  Laicham  and  Montagu, 
Bristol. 


Tuesday,  Jan,  19, 1875. 

Commissioners  of  Walton  v.  Walford. 

Local  rates — Exemption — Limit — 35    ^    36     Vict, 

c,  79,  s,  43. 
By  a  local  Act  of  1841  commissioners  were  em' 
powered  to  make  rates  upon  owners  and  occupiers 
of  houses  a7id  lands  according  to  their  annual 
value;  hut  no  person  was  to  he  rated  on  account 
of  any  arahle  meadow  or  pasture  land  exceeding 
two  acres,  or  farm  houses  and  buildings  used 
exclusively  for  farming  purposes. 
These   commissioners,    having    hecoine  an  urhan 


sanitary  authority,  levied  a  rate  under  the  PiMic 
Health  Act  18?2,  sect.  16;  the  defendant^  hsMg 
rated  on  account  of  land  and  farm  huildimft 
exempt  under  the  said  local  Act,  rrfueed  to  p<w. 
By  sect.  43  of  the  said  Act  of  1872,    any  Uwd 
imposed  on  or  in  respect  of  any  rate  by  any  local 
Act  0}  Parliament  shall  not  apply  to  any  nts 
under  that  Act, 
Held,  in  an  action  hy  the  eommiseionere  to  reeoeer 
this  rate  from  the  defendant,  that  the  defendcmiCi 
exemption  under  Vie  local  Act  v>(u  not  a  limii 
imposed  on  or  in  respect  of  a  rtUe   <u   contem- 
plated hy  the  Act  o/ 1872. 
This  was  an  action  brought  by  the  above  named 
plaintiffs,  who  are   the  Commissioners   for  im- 
proving the  town  and  parish  of   Walton  in  the 
County  of  Essex,  to  recover  from  the  defendsnt 
the  sum  of  32Z.  17s.,  being  the  amount  ai  whidi 
he  was  rated  in .  the  rate  hereinafter  mentioned, 
and  b^  consent  of  the  parties  and  by  order  the 
following  case  was  stated  for  the  opinion  of  the 
court,  without  pleading :    By  an  Act  of  Pariiip 
mcnt,  4  &  5    Vict.,  c.    Ixx.,  which   received  the 
Roytd  Assent  on  21st  June  1841,  being  an  Act  to 
authorize  and  provide  for  certain  improvements  ia 
the  parish  of  Walton-le-Soken  otherwise  Waltoo- 
on-the-Naze,  in  the  county  of  Essex,  and  whifh 
Act  may  be  referred  to  and  is  to  be  taken  as  pait 
of  this  case,  it   was  enacted  that  the  vicar  sad 
curaies  of  the  said  town  of  Walton,  the  incnmbesi 
of  the  parish  of  the  Holv  Trinity  at  Colchester, 
the  lord  of  the  manor  at  Walton  aforesaid,  and  the 
churchwardens,  overseers  of  the  poor,  surveyors  of 
the  highways  of  the  said  town  for  the  time  being; 
all  respectively,  together    with    certain  persoof 
therein  named,  and  every  person  who  should  be 
assessed  to  the  improvement  rate  hereinafter  mea* 
tioncd,  at  the  yearly  rent  of  bOL  and  upwaidi, 
whether  assessed  as  lessee,  owner,  or  oocnpier,  and 
who  should  have  paid  all  arrears  of  the  rate  which 
should  have  been  theretofore  made  upon  him,  and 
upon   such  premises,  should  be  and  thoj  wen 
thereby  appointed  commissioners  for  putting  the 
said    Act    into    execution.     The    Act  contained 
powers  as  to  sea  defences,  sewers,  drains,  streeu, 
causeways,  and  nuisances,  and  other  general  pro- 
visions not  necessary  to  be  hero  referred  to. 
Section  230  of  the  said  Act  is  as  follows : — 

And  in  ordor  to  raise  money  to  pay  the  interest  of  thi 
money  to  be  borrowed  and  other  expenses,  sad  oatibf 
for  oarryingf  the  several  purposes  of  the  Act  into  snas* 
tion,  be  it  enacted  that  it  shall  be  lawful  for  the  eoa- 
misBioners  at  their  first  meeting  or  any  adjonnuMSt 
thereof,  and  also  twice  in  every  year  to  be  eooisplrf 
from  the  Slst  Dec.  now  last  past,  and  in  ovsry  ea^ 
oeeding  year,  or  when  and  as  often  as  they  shall  think  il 
desirable  or  necessary,  to  make  one  or  more  equal  asssM* 
monts  or  rates,  to  bo  signed  by  the  oommissioDcrt  or  say 
three  of  them,  assembled  at  any  general,  speoU,  er 
adjonrncd  meeting,  upon  the  several  owners,  profnaMon, 
lessees  and  ooonpiers  of  all  hoa8(»,  mills,  sni^HK 
houses,  coachhooses,  stables,  cellars,  buildings, 
lands,  tenements,  hereditaments,  and  prsmiM 
soever  within  the  limits  of  this  Act.  aooording  to  thi 
annual  value  of  the  same,  so  as  sucn  rates  or  assiw- 
mcnts  do  not  exceed  in  any  one  year  to  be  oompatsd  es 
aforesaid  the  sum  of  two  shillings  and  sixpence  in  the 
pound  on  such  annual  value,  except  as  hsrun  profidsd; 
and  unless  it  shall  be  otherwise  ordered  l^  the  earn- 
missioners,  such  rates  shall  be  mads  at  the  qoartK^ 
meetings  in  the  months  of  May  and  August  in  cfS7 
year. 

By  section  234 : — 

No  person  shall  be  rated  in  pursuaacs  of  this  AfltOBS^ 
count  of  any  arable  meadow,  or  pasture  land  exoesdisgtss 
aores,  excepting  as  is  speoiaUy  provided  lor  la  tkie  Ael* 
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or  of  any  tithea  or  oompoBition  in  lien  of  tithes  within 
tlie  limits  of  this  Act,  or  the  f armhoases  and  boildings 
saed  ezdnsiTeiy  for  farming  purposes. 

By  section  278  : — 

T&B  Act  shall  be  applicable  to  and  be  pnt  in  force 
for  tke  improvement  of  the  town  and  all  other  parts  of 
tbe  said  parish  of  Walton. 

Walton-on-the-Naze  is  a  parish  on  the  east  coast, 
rantaining  about  2380  statute  acres.  Daring  the 
last  fifty  years  it  has  been  enlarged  and  altered 
fVom  an  agricultnral  parish,  with  a  few  farm  houses 
ftnd  cottages,  to  a  watering-place,  consisting  of 
imall  houses  and  a  few  streets,  to  which,  in  the 
leaaon,  visitors  resort,  but  which  is  in  the  winter 
leeerted,  and  the  ordinary  population  of  the  parish 
B  about  1200.  A  small  portion  only  of  the  2386 
icres  aforesaid  is  occcupied  by  the  town,  and  the 
ralue  of  the  neighbouring  land  has  not  been  in- 
sreased  by  its  proximity  to  the  town,  the  season 
being  a  short  one,  and  the  class  of  visitors  one  by 
irhom  little  money  is  brought  into  the  place. 

For  a  long  time  the  said  Act  continued  to  be 
practically  unused ;  but  in  or  about  the  year  1868 
he  commissioners  appointed  a  clerk,  and  have 
x>iTOwed  moneys  UHder  the  Act,  and  in  order  to 
pay  the  interest  thereon,  and  to  defray  the  ex- 
penses they  were  put  to,  have  levied  assessments 
knd  rates  in  the  manner  by  the  said  Act  authorized. 
But  no  rate  made  down  to  the  passing  of  the 
E^iblic  Health  Act  1872  has  exceeded  one  shilling 
lod  sixpence  in  the  pound. 

Down  to  the_passing  of  the  Public  Health  Act 
1872  (35  &  36  Vict.  c.  79),  the  Local  Government 
Ix$t8  had  never,  nor  have  they  since,  been  adopted 
fy  the  commissioners,  and  no  part  of  the  district 
inder  the  Local  Act  had  or  has  any  part  of  its  area 
(itnated  within  a  borough  or  Local  Government 
district.  It  is  contended  on  behalf  of  the  plain - 
iff  that  by  the  said  Public  Health  Act  1872,  the 
own  and  parish  of  Walton- on- the-Naze  was  con- 
titated  an  urban  sanitary  district,  and  that  the 
ommissioners  became,  and  were  constituted,  and 
je  the  urban  sanitary  authority ;  and  the  court, 
ctina  on  this  assumption,  held  a  meeting  pro- 
essedly  as  such  authority  in  accordance  with 
ect.  6  of  this  Act  upon  4th  Sept  1874*. 

Since  the  last  mentioned  date  the  said  commis- 
ioners  have  appointed  a  medical*  officer  of  health, 
^nd  an  inspector  of  nuisances,  and  claimed  to  act 
iS  and  to  be  an  urban  sanitary  authority. 

By  sect.  7  of  the  Public  Health  Act  1872,  it  was 
macted  as  follows : — 

Subject  to  the  provisions  of  this  Act  the  Local  Govern- 
imt  Aots  shall  be  deemed  to  be  in  force  within  the 
iiatrict  of  every  urban  sanitary  anthority,  and  from  and 
ftar  the  first  meeting  of  an  urban  sanitary  anthority  in 
rannance  of  this  Act,  there  shall  be  transferred  and  at> 
■oh  to  an  nrban^  sanitarv  authority,  to  the  exclusion  of 
aj  other  authority  which  may  have  previouely  exercised 
r  been  subject  to  the  same,  all  powers,  rights,  duties, 
apadties,  liabilities  and  obligations  within  such  district 
■ardiable  or  attaching  by,  and  to  a  Local  Board  under  tho 
ioeal  Government  Acts,  and  by  and  to  the  sewer  an- 
hority^  under  the  sewage  Utilization  Act,  and  by  and  to 
he  nuisance  authority,  under  the  Nuisances'  liomoval 
Lota,  and  by  and  to  the  local  authority  under  the  Com- 
loii  Lodging  Houses'  Act,  tho  Artizans  and  Labourers' 
>wdlings  Act,  and  the  Bakehouse  Begulation  Act,  or  by 
ad  to  any  of  the  said  authorities  under  any  of  such  Acts, 
r  any  Acts  amending  such  Acts. 

By  sect.  16  it  is  enacted  as  follows : — 

All  ezpenses  incurred  or  payable  by  an  urban  sanitary 
athority  under  the  Sanitary  Aots,  shall,  if  the  Local 
bnemment  Acts,  or  the  provisions  of  those  Acts  with 
iipeet  to  rating,  were  at  or  immediately  before  the 
9mMg  ci  tUa  Aot,  in  foroe  throoghout  the  district  of 


such  authority,  or  within  a  local  government  district 
wholly  within  such  district,  be  defrayed  in  manner  pro- 
vided by  those  Aots ;  and  if  the  Local  Government  Acts 
were  not  so  in  force  at  or  immediately  before  the  passing 
of  this  Act,  be  defrayed  as  follows :  that  is  to  say, 

(1)  In  the  case  of   the  council  of  a  borough,  out  of 

the  borough  fund  or  borough  rate. 

(2)  In  the  case  of  improvement  commissioners j  out  of 

any  rate  in  the  nature  of  a  general  district  rate 

leviable  bv  them  as  such  commissioners  tiirough- 

out  the  whole  of  their  district. 

Provided  that  where  an  urban  sanitary  authoritv  had, 

before  the  passing  of  this  Aot,  power  to  levy  within  its 

district  a  rate  or  rates  for  paving,  sewering  or  other 

sanitary  purposes,|all  expenses  incurred  by  such  authority 

in  the  performance  of    its  duties  under  the  Sanitary 

Acts  shall  be  defrayed  out  of  such  rate  or  rates,  except 

where  at  the  time  of  the  passing  of  this  Act  any  such 

expenses  were  chargeable  upon  the  borough  fund  or 

borough  rate,  in  which  case  such  expenses  shall  continue 

so  chargeable. 

Sect.  25  is  as  follows : — 

After  the  passing  of  this  Act,  the  Local  (Government 
Aots  shall  not,  nor  shall  anpr  provision  thereof,  be 
adopted  in  or  by  any  place  without  the  consent  of  the 
Local  Government  Board. 

By  sect.  33  it  is  enacted  as  follows : — 
The  Local  Government  Board  may  on  the  application  of 
the  sanitary  authority  of  any  district,  by  prorisional 
order,  wholly  or  partially  repeal,  alter  or  amend,  any 
local  Acts,  other  than  Acts  for  the  conservancy  oif 
rivers  in  force  in  such  district,  and  not  conferring 
powers  or  privileges  upon  corporations,  companies, 
undertakers,  or  individuals  for  their  own  pecuniary 
benefit,  which  relate  to  the  same  subject  matters  aa  the 
Sanitary  Acts. 

By  sect.  43  of  the  same  Act,  it  is  enacted  that — 

Any  limit  imposed  on  or  in  respect  of  any  rate  by  any 
Local  Act  of  Parliament,  shall  not  apply  to  any  rate 
required  to  be  leried  for  the  purpose  of  defraying  any 
expenses  incurred  by  a  sanitary  authority  for  sanitary 
purposes. 

And  by  sect.  59  of  the  same  Act,  it  is  enacted 
that — 

All  powers  given  by  this  Aot  shall  be  deemed  to  be  in 
addition  to,  and  not  in  derogation  of,  any  other  powers 
conferred  by  Act  of  Parliament,  law  or  custom,  and  such 
other  powers  may  be  exercised  in  the  same  manner  as  if 
this  Act  had  not  passed. 

At  a  special  meeting  of  the  improvement  com- 
missioners, duly  held  on  the  9th  Sept.  1873,  the 
plaintiffs  alleging  to  act  as  the  urban  sanitary 
authority,  purposed  to  levy  a  rate  of  one  shilling 
and  sixpence  in  the  pound,  upon  all  messuages, 
lands,  tenements,  and  heredicaments,  in  and 
throughout  the  town,  and  all  other  parts  of  the 
parish  of  Walton  aforesaid,  for  the  purpose  of 
defraying  the  expenses  specified  in  a  certain  esti- 
mate, tho  details  of  which  are  not  material  to  the 
point  discussed  on  the  argument  of  the  case. 

In  making  the  assessment  for  this  rate  the 
plaintiffs  assessed  all  rateable  property  within  their 
limits  at  an  equal  rate  according  to  tbe  last  asses- 
ment  for  the  relief  of  the  poor  within  their  limits, 
and  did  not  restrict  the  rating  of  the  arable, 
meadow,  or  pasture  land,  held  by  any  one  occupier 
to  a  quantity  not  exceqding  two  acres.  They  also 
included  farm  houses  and  buildings  used  exclu- 
sively for  farming  purposes. 

In  the  said  rate  or  assessment  the  defendant  was 
rated  in  the  sum  of  32^.  17^.  on  account  of  arable, 
meadow,  and  pasture  land  exceeding  two  acres,  not 
being  land  falling  within  the  exception  referred  to 
in  sect.  234  of  4  &  5  Vict.  c.  Ixx,  as  specially  pro- 
vided for  in  the  said  Act ;  and  on  account  of  farm 
houses  and  buildings  used  exclusively  for  farming 
purposes ;  and  it  is  to  recover  this  sum  that  th>^ 
present  action  ia  bTO\]L^\it>. 
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The  defendant  contends  that  under  the  above 
circumstances  he  is  not  liable  to  be  assessed  or 
rated  as  aforesaid,  to  or  in  the  said  rate,  on  account 
of  his  arable,  meadow,  or  pasture  land,  exceeding 
two  acres,  and  not  falling  within  the  exception 
aforesaid  ;  nor  on  account  of  his  farm  houses  and 
buildings  used  exclusively  for  farming  purposes. 
The  plaintiffs  insist  that  the  defendant  is  liable  to 
be  rated  and  assessed  to  the  said  rate,  irrespective 
of  any  limit  imposed  by  the  said  Walton  Improve- 
ment Act. 

The  question  for  the  opinion  of  the  court  is 
whether  the  defendant  is  liable  to  be  rated  to  the 
said  rate  in  the  manner  hereinbefore  set  forth.  If 
the  court  shall  bo  of  opinion  that  the  defendant  is 
liable  to  be  rated  to  the  said  rate  in  manner  herein- 
before set  forth,  then  judgment  shall  be  entered  up 
for  the  plaintiff  for  37Z.  17«.,  without  cost  of  suit. 
If  the  court  shall  be  of  opinion  that  the  defendant 
is  not  liable,  then  judgment  without  costs  of  suit 
shall  be  entered  up  for  the  defendant ;  the  parties 
to  this  special  case  having  agreed  that  each  shall 
bear  his  own  costs. 

Brown,  Q.C.  (with  him  Philbrick,  Q.C.)  argued 
for  the  plaintiffs. — In  the  local  Act  relating  to  this 
case  there  is  a  limit  as  to  the  amount  of  the  rate 
to  be  imposed,  and  a  limit  as  to  the  acreage  of  the 

Eroperty  to  be  assessed.  By  sect.  43  of  the  Pub- 
c  Health  Act,  1872,  both  these  limits  are  abolished, 
and  there  is  now  nothing  to  prevent  the  plaintiff 
from  enforcing  this  rate.  [Blackburs,  J. — Sect. 
234  of  the  Local  Act  exempts  all  arable,  meadow, 
or  pasture  land  exceeding  two  acres  from  being 
rated  at  all.]  No,  it  seems  to  have  been  the  cus- 
tom to  rate  such  land  as  if  it  were  only  two  acres. 
[Lush,  J. — That  cannot  be  the  meaning  of  the  sec- 
tion, for  farmhouses  and  buildings  are  exempted 
also.]  The  plaintiffs'  contention  is  in  furtherance 
of  the  objects  of  Sanitary  Acts,  and  if  not  adopted, 
the  result  will  be  to  increase  the  burden  upon 
urban  residents. 

Bowen  for  tbe  defendant. — Sect.  234  of  the  local 
Act  creates  an  exemption,  and  that  word  has  a 
meaning  perfectly  distinct  from  the  word  limit. 
The  Legislature  has  carefully  observed  the  dis- 
tinction in  several  statutes ;  e.  //.  in  11  &  12 
Vict.  c.  63,  8.  88,  where  the  proviso  continues 
previous  exemptions;  similarly  in  21  &  22  Vict, 
c.  98,  ss.  55  and  77.  [Lush,  J.— In  this  very  Act 
provision  is  made  by  sect.  18  for  exemptions  in 
rural  sanitary  districts.]  The  plaintiffs'  rating 
powers  spring  entirely  from  sect.  16  of  the  Public 
Health  Act,  1872,  and  its  amendment  in  37  &  38 
Vict.  c.  89,  s.  8,  unless  sect.  43  helps  them.  By 
the  latter  section,  any  limit  imposed  on  or  in  re- 
spect of  any  rate  by  any  local  Act  of  Parliament, 
snail  not  apply  to  any  rate  required  under  this 
Act.  The  woni  exemption  cannot  there  be  read 
instead  of  limit.  The  language  would  be  inartistic 
and  inappropriate  if  provision  were  made  concern- 
ing an  exemption  imposed  on  or  in  respect  of  a 
rate.  Moreover,  if  this  section  applies  at  all  to 
sect.  234  of  the  local  Act,  it  shoula  apply  to  the 
whole  of  it,  and  it  is  imp>08sible  to  say  that  the 
exemption  of  farm  buildings  is  a  limit  to  a  rate. 
Brown  in  reply. 

Blackburn,  J. — As  far  as  it  is  possible  to  get 
any  definite  idea  of  these  Public  Health  Acts,  I 
entertain  no  doubt  that  the  defendant  is  entitled  to 
our  judgment.  The  16th  section  of  the  Act  of 
2872  provides  that  all  expenses  incurred  or  payable 
bjraD  urban  sanitary  an tnority  under  tVie€^mtary 


Acts,  shall,  if  the  Local  Oovemment  Acts  were 
not  in  force,  be  defrayed,  in  the  case  of  improfe- 
ment  commissioners,  out  of  any  rate  in  the  nature 
of  a  general  district  rate  leviable  by  them  as  sodi 
commissioners  throughout  the  whole  of  their  dis- 
trict. Then  comes  a  proviso,  which,  as  interpreted 
by  sect.  6  of  the  Act  of  1874,  seems  to  have  no  r^ 
lation  to  the  present  case.  By  a  rate  made  by  the 
plaintiffs  under  this  section,  they  have  relied  upon 
the  application  of  sect.  43  in  order  to  impose  upon 
tha  defendant  a  liability  to  which  he  was  not  be- 
fore subject.  By  that  section  "  any  limit  imposed 
on  or  in  respect  of  any  rate  by  any  local  Act  of 
Parliament,  shall  not  apply  to  any  rate  required  to 
be  levied  "  under  this  Act.  By  the  Local  Act  of 
1841,  sect.  230  empowers  the  commissionen  to 
"  make  rates  upon  the  several  owners,  proprieton, 
lessees,  and  occupiers  of  all  hoases,  mills,  shoo, 
warehouses,  coach-houses,  stables,  cellars,  baud- 
ings,  gardens,  lands,  tenements,  hereditaments,  sad 
premises  whatsoever,  within  the  limits  of  this  Act, 
according  to  the  annual  value  of  the  same, bom 
such  rates  or  assessments  do  not  exceed  in  any  one 
year  to  be  computed  as  aforesaid  the  sum  of  two  shil- 
lings and  sixpence  in  the  pound  on  such  annnal 
value,  except  as  herein  provided.'*  That  section,  ne 
doubt  imposes  a  limit  of  two  and  sixpence  in  the 
pound,  which  is  abolished  by  sect.  43  of  the  Act  of 
1872.  Sect.  234  provides  that  "  No  person  abiD 
be  rated  in  pursuance  of  this  Act  on  account  of 
aijy  arable,  meadow,  or  pasture  land  exceeding  two 
acres,  excepting  as  is  specially  provided  for  in  this 
Act,"  ...  "or  the  farm  houses  and  buildingi 
used  exclusively  for  farminsr  purposes."  NotrTl 
think  this  is  not  so  much  a  limit  to  the  sice  oflaad 
to  be  rated,  or  even  an  exemption  of  any  asieM- 
ment  above  two  acres,  as  a  provision  that  the  ratug 
powers  given  in  the  Act  shall  not  apply  at  all  either 
to  land  above  the  extent  mentioned,  or  to  any  bis 
buildings.  The  Legislature  must  use  clear  kft* 
guage  to  destroy  the  benefits  thus  granted  to 
owners  of  agricultural  property.  There  are  le 
words  whatever  in  this  Act  of  1872  which  can  be 
construed  to  impose  fresh  taxes  upon  lands  and&rai 
which  have  been  pi  eviously  entirely  exempted.  Oar 
judgement  is  therefore  for  the  defendant. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
burden  lies  upon  the  plaintiffs  to  show  that  the 
rates  are  imposed  upon  different  people  under  the 
Act  of  1872,  from  those  who  were  oefore  lisbk; 
and  the  words  of  that  Act  do  not  support  thiC 
contention. 

Lusu,  J. — I  am  of  the  same  opinion.  The  Itt- 
guage  which  could  put  an  end  to  this  exemptioi^ 
ought  to  be  unambiguous  and  decided.  I  do  sit 
think  the  43rd  section  applies  to  this  case  at  lU. 

Judgment  for  ike  d^endaaL 

Attorney  for  plaintiff,  /.  M.  Morrie,  farPkUhnA 
and  Myddieton,  Harwich. 
Attorneys  for  defendant,  Woadroofe  emd  PZoeUL 


Saturday,  Jan.  23, 1875. 

Beg  v.  BuBiTBT. 

Obstruction  of  highway--  Cul  de  eae — Puhlk  ■fc'ft 
A  public  footpath  was  rendered  a  cut  de  ate  f§ 
buildings  authorised  by  Ad  of  Porfiasewf;  A* 
defendant  obstructed  the  j^aih  ai  a  ftate  MM* 
which  find  the  end  of  the  end  de  eac  ikan  wM 
opening  or  thoroughfare.  Upon  am  i 
for  this  obstrucHon^  thejwy/oumdJka 
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!ly  ;  hiU  they  also  found  thai  this  'pari  of  the 
k,  which  the  defendant's  obstruction  stopped^ 
ceased  to  he  of  any  public  utility. 
%^pon  a  special  case  reserved  by  the  judge  ai 
trials  thai  a  public  path  was  stiU  a  highway, 
\ouah  it  had  become  a  cul  de  sac;  and 
\  iM  measure  of  public  inconvenience  caused 
the  obstruction  of  such  a  highway  could  be 
ridered  only  with  regard  to  the  punishment  of 
person  causing  it. 

was  an  indictment  for  misdemeanonr  in  ob- 
Ang  a  public  highway.  The  jarr  found  a  ver- 
r  goilty,  but  that  the  public  highway  in  ques- 
ts not  of  public  utility.  Thereupon  under  the 
ion  of  the  Lord  Chief  Justice  and  by  con- 
sf  the  parties,  the  following  case  has  been 
I  b^  the  parties  for  the  purpose  of  obtaining 
)imon  of  the  court  on  points  of  law  raised  at 
ial  on  behalf  of  the  defendant ;  either  party  to 
liberty  to  turn  the  decision  of  the  court  on 
pecial  case  into  a  special  verdict, 
the  prosecutor  of  this  indictment  is  one 
an  Escott,  who  occupies  as  tenant  a  certain 
s  house  called  the  King's  Arms,  which  is 
upon  a  certain  river  w^l  called  the  Marsh 

rhe  defendant,  George  Burney,  is  a  tank 
bcturer,  who  also  occupies  premises  for  the 
se  of  his  business  on  the  said  Marsh  Wall, 
remises  of  the  defendant  are  on  the  south  of, 
ear  to,  the  premises  of  the  prosecutor. 
Dhe  said  Marsh  Wall  is  an  immemorial  wall 
bankment  of  earth  erected  along  a  portion  of 
lore  of  the  Isle  of  Dogs,  in  the  parish  of  All 
i.  Poplar,  in  the  county  of  Miadlesez,  as  a 
»  against  the  Thames,  which  at  this  part 
nearly  from  north  to  south.  This  Marsh 
originally  extended  round  the  whole  of  the 
I  Dogs.  It  is  stated  on  behalf  of  the  prosecu- 
>ut  not  admitted  by  the  defendant,  that  the 
f  the  Marsh  Wall  is  vested  in  the  Poplar 
ct  Board  of  Works  by  virtue  of  18  &  19  Vict. 

• 

fVom  time  immemorial  there  has  been,  and 
>  time  of  the  passing  of  the  Act  of  Parlia- 
27  &  28  Vict.  c.  cclv.,  entitled  the  Millwall 
Wharfs  and  Graving  Dock  Act  1864,  there 
public  footway  over  a  portion  of  the  said 
I  Wall,  running  close  by  the  river, 
plan  of  the  locality  was  annexed  to  and  made 
)f  the  special  case,  from  which  it  appeared 
learly  parallel  to  this  public  footway,  and 
a  hundred  vards  from  the  river  is  a  public 
ay,  called  the  Weetferry-road.     From  this 

0  the  said  footway  and  the  river  there  are 
J  communications  by  public  lanes  and 
9,  but  between  a  street  named  Union-street, 

1  north,  and  another  street  named  G^verick- 
on  the  south,  both  of  which  streets  run 
east  and  west  between  Westferry-road  and 

»d  footway,  there  is  no  public  communica- 
rom  Westferry-road  to  this  footway.  On 
ortion  of  the  footway  between  these  two 
3  and  on  the  op]X>site  side  from  the  river 
;nated  first  towards  the  north  the  premises 
3  prosecutor,  marked  S  on  the  plan,  with 
I  steps  to  the  river  just  opnosite.  Next  to 
mthare  situated  the  dofenoant's  premises, 
iCessrs.  Fennier's,  and  then  the  premises  of 
[fllwall  Dock  Company,  the  boundary  of 
last  premises  is  onilt  right  across  the 
ij,  ana  by  the  authority  m   their  Act  of 

[M.  OlB.— YoL  IX. 


Parliament  has  rendered  the  footway  at  this  spot, 
which  is  marked  C  on  the  plan,  a  eul  de  sac. 
The  southern  boundary  of  the  Millwall  Docks  has 
also  rendered  the  portion  of  the  footway  between 
it  and  Gkiverick-street  another  cul  de  sac.  The 
obstruction  for  which  the  defendant  was  indicted 
is  situated  at  a  point  marked  0  0  in  the  plan, 
and  crosses  the  said  footway  at  the  spot  separating 
the  premises  of  the  prosecutor  from  those  of  the 
defendant.] 

5.  The  defendant  at  the  time  of  the  passing  of 
the  said  Millwall  Canal  Wharfs  and  Graving  Dock 
Act  1864,  occupied,  and  from  thence  hitherto  has 
occupied,  and  still  occupies  his  said  premises  for 
the  purpose  of  his  said  business,  and  the  old 
public  footway  traversed  the  said  premises  as 
shown  on  the  plan. 

,  6.  Soon  after  the  passing  of  the  said  Millwall 
Canal  Wharfs  and  Graving  Dock  Act  1864,  and 
under  the  powers  therein  contained  the  Millwall 
Docks  were  constructed,  and  the  said  public  foot- 
way was  lawfully  stopped  up  by  a  wooden  fence 
at  the  spot  marked  C  on  the  said  plan.  To  the 
southward  of  the  spot  marked  C  for  a  distance  of 
about  113  yards  on  the  plan,  the  said  public  foot- 
way was  also  lawfully  stopped  up  by  the  Millwall 
Dock  Company's  works,  and  a  portion  of  the 
Marsh  Wall  actuallj^  cut  through  by  the  dock 
entrance  as  shown  m  the  plan.  A  copy  of  the 
Millwall  Canal  Wharfs  and  Graving  Docks  Act 
1864,  formed  part  of  this  case,  but  the  only 
material  section  is  the  24th,  which  authorised  the 
stopping  up  and  discontinuing  of  any  footways 
upon  or  over  any  lands  acquired  by  the  companv. 

7.  Since  the  erection  of  the  fence  at  C,  under 
the  circumstances  aforesaid,  the  said  public  foot- 
way has  not  led,  nor  does  it  now  lead  to  any  public 
place  south  of  the  defendant's  premises.  In  fact  it 
forms  9k  eulde  sac,  from  the  King's  Arms  landing- 
stairs.  The  nearest  public  highway  leading  from 
the  Westfen^-road  to  the  said  public  footway  to 
the  north  of  the  spot  marked  C  is  Union-road 
shown  on  the  plan.  The  distance  from  C  to  S,  is 
136  yards,  and  from  C  to  Union-road,  291  yards. 

8.  Since  the  said  public  footway  has  been  so 
stopped  up  by  the  fence  at  C,  that  part  of  the 
saia  public  footway  which  traversed  the  defen- 
dant's premises,  has  ceased  to  be,  and  is  not  at 
the  present  time  of  any  public  utility. 

9.  After  the  said  public  footway  was  so  stopped 
up  as  aforesaid  by  the  fence  at  C,  and  within  the 
times  mentioned  m  the  said  indictment,  the  defen- 
dant placed  an  obstruction  at  the  spot  marked 
0  O  on  the  plain. 

10.  Messrs.  Fenner,  who  occupy  preniises  to  the 
south  of  the  defendant's  as  shown  on  the  plan,  had 
also,  at  the  time  when  the  indictment  was  pre- 
ferred against  the  defendant,  placed  another  ob- 
struction at  the  point  marked  N  N  on  the  plan. 
Messrs.  Fenner  were  also  indicted,  but  the  trial 
has  been  postponed  until  aft«er  the  argument  of  this 
case. 

11.  A  copy  of  the  indictment  against  the  defen- 
dant accompanies,  and  is  to  form  part  of  this 
case. 

12.  It  was  contended  at  the  trial  on  behalf  of 
the  defendant  that,  as  the  said  public  footway 
had  under  the  provisions  of  the  Millwall  Canal 
Wharfs  and  Graving  Docks  Act,  1864,  been  law- 
fully stopped  up  by  the  Millwall  Dock  Company  at 
the  point  marked  C,  and  thereby  the  termmua  v^ 
whidli  it  originally  led  V>  ^<b  %Q\k^  ^rpq^^  ti^\^ 
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approached  bj  meanB  of  the  said  footw&y,  and  ee  I 
those  parts  of  it  which  traversed  the  premisea  oE 
the  defendant,  and  of  Uessra.  Fenoer  had  ceased 
to  be  of  pubhc  atility ;  the  aaid  public  footway  had 
at  the  time  of  the  obstruction,  ceased  to  be  an  ex- 
isting pubhc  footwaj  at  the  spot  0  0,  where  the 
obstruction  was  placed,  and  that  the  indictment  for 
such  obstruction  could  not  be  supported  against 
the  defendant. 

13.  It  was  contended  on  behalf  of  the  prosecu- 
tion that  the  said  pablic  footway  had  never  ceased 
to  be  a  public  footway  at  the  spot  0  0  where  the 
obstmction  was  placed,  and  that  its  being  stopped 
up  by  the  Boi'k  Compaay  at  one  place,  under  the 
powers  of  an  Act  of  Parliament,  did  not  justify 
the  defendant  in  obstructing  it  at  another  placw 
without  lega!  sanction. 

The  question  for  the  opinion  of  the  court  is, 
whether  having  regard  to  the  verdict,  and  the 
facts  stated  herein,  the  indictment  against  the 
defendant  can  be  supported.  If  the  court  shall 
answer  this  question  in  the  affirmative,  the  verdict 
of  guilty  is  to  stand. 

If  the  court  shall  answer  this  question  in  the 
negative,  the  verdict  of  guilty  shall  be  vacated, 
ana  a  verdict  of  oot  guilty  entered. 

Saddh»ton,  Q.C.  (with  him  Poland)  argued  for 
the  prosecution.— There  are  many  dicta  of  jodgeu 
to  the  effect,  even  if  it  has  not  been  distinctly 
held,  that  a  road  continaes  a  highway,  even 
although  it  be  made  a  cut  de  fie.  In  a  cose  men- 
tioned in  a  note  to  Daniel  v.  North  (11  East,  375), 
Lord  Kenyon  is  reported  to  have  said  with  reference 
to  this  point,  "  as  to  this  not  being  a  thoroughfare, 
that  can  make  no  difference."  It  was  held  in 
Tbung  v.  CuMertion  (1  Macq.  455),  that  "the 
terminus  of  a  public  way  may  be  sufficient,  although 
it  has  not  in  the  ordinary  sense  an  exit.  It  may  be 
a  eul  de  enr."  During  the  argument  of  liijc  v. 
Marqiiit  o/Dotimshiru  (4  A.  &  B.  tJ98),  Pattoaon,  J., 
remarked  at  p.  713,  "  It  has  been  held  that,  where 
there  never  was  a  right  of  thoroughfare,  a  jury 
might  find  that  no  public  way  cii^ited ;  but  it  has 
never  been  settled  that,  where  there  hod  been  a 
public  right  of  passing  through,  the  right  of  way 
was  abolished  by  slopping  one  end  of  the  passage. 
The  point  was  considered  in  a  case  arguwl  in  this 
court  last  week,  Jicff.  v.  Walkri^l  L.T.  Rep.  N.  S. 
777),  and  decided  upon  the  authority  of  GiBijn  v. 
Harduricke  (1  H.  &,  N.  4<));  in  the  latter  case  the 
conclusion  involved  this  point :  Alderaon,  B.,  said, 
"  If  there  be  no  absurdity  in  construing  the  words 
of  this  Act  literally,  why  should  wo  not  do  ko,  and 
say  thnt  the  part  of  the  fnotpath  which  is  not 
stopped  up  will  remain  a  public  footway,  and  the 
other  part  will  be  no  longer  a  footway  but  inclosed 
land."  In  Batevian  v.  Jiluek  (18  Q.  B.  b70),  it  was 
held  that  a  public  highway  may  in  law  exist  over 
a  place  which  is  not  a  thoroughfare.  Whether  in 
fact  it  does  eiist  or  not  is  a  question  for  the  jury. 
Hero  the  jury  by  their  verdict  have  found  this 
obstruction  to  have  been  placed  on  a  highway. 
[BwcKBiRN,  J.— Subject  to  the  staiemeots  in  the 
special  case,  and  the  question  whether,  if  other- 
wise a  highway,  the  want  of  any  public  utility 
prevents  its  being  so.]  The  special  case,  as  well 
as  the  verdict,  finds  this  place  to  be  a  highway. 
[Blickburs,  J.— Your  argument  must  be  that  the 
mrish  is  bound  to  repair  this  useless  cal  de  soc.J 
The  defendant's  proper  course  is  to  apply  under 
the  Highway  Act  for  an  order  of  sessions  to  stop 
it  up,  and  if  opposed  a  jury  may  then  decide  tike 


question  of  public  advantage.  In  Down  t. 
Hawkins  (29  L.  J.  3t3,  C.  P.).  Bvles,  J.,!BMd.it 
p.  347,  "It  is  also  an  establi^ea  maxim,  onma 
highway  always  a  highway." 

Watkin  Wiilianu,  Q.  C.  (with  him  TVrM^u), 
for  the  defence. — In  the  first  place  my  contentka 
is  that  in  consequence  of  the  Millwall  Act,  the 
place  of  this  obstruction  is  not  tmj  longer  a  high- 
way ;  and  in  the  next  place,  even  if  it  be  strictly  ■ 
highway,  the  finding  of  the  jary  that  this  caiii 
aac  has  no  public  utility,  renders  the  obstruetiDO 
no  public  nuisance,  and  iberefore  the  indictment 
will  not  lie.  To  be  a  publio  way  a  path  mnit 
lead  to  a  public  place;  tnis  was  held  to  be  the  hm 
(^  England  as  well  as  of  Scotland  by  Cranworth, 
L.  C,  in  the  case  cited  of  Youna  v.  Cttthberltv*, 
and  also  in  the  case  immediatelj  preceding  il: 
(Campbell  v.  L^ng,  1  Ifacq.  451.)  Lord  Ciauwoith 
said,  at  p.  453,  "I  believe  the  appellant  is  onitc 
right  in  saying  generally  that  a  pablic  rigot  of 
way  means  a  right  to  the  publio  of  paasing  ff^  ; 
one  public  place  to  another  public  place."  [Xcii, 
J. — Russell  on  Crimes,  at  p.  466,  citeafic^.v.&atrt 
h  iiret{7  L.  T.  Rop.  N.  S.  268),  where  it  wasnot  donblal 
thnt  there  might  be  a  highway  which  wasnot* 
thoroughfare.  Bi.acebubk,  J. — And  there  arecaHi 
in  which  it  has  been  held  that  owners  of  a^JKeU 
lands  may  open  communication  with  tho  highwq; 
there  is  nothing,  therefore,  to  prevent  tUi 
becoming  again  a  thoroughfare.]  As  to  mj 
second  point,  the  effect  of  the  ju^'e  finding  wm 
that  the  public  suffer  no  injury  by  this  obstructioB. 
[Blaceruhn,  J.^To  interfere  with  a  pablic  right 
is  a  public  injury.]  In  Sir  Boland  floyiw'i 
eaae  (Cro.  Eliz.  148),  an  indictment  for  stoi^Bi^t  1 
highway  was  discharged  becanae  injuij  «*•  I 
alleged  only  to  divers  not  to  all  of  the  Qomb'i  I 
hege  people;  that  decision  involves  the  neceinty 
that  there  must  be  inconvenieace  to  somebodf.  ! 
A  proceeding  bv  indictment  was  never  intendM 
to  interfere  witn  a  barren  right.  [Blackbuh,  J. 
— What  authority  have  you  for  that.  Lush,  J.— 
Siy.  V.  The  Unihd  Kingdom  Electric  TeUgn^ 
Company  {Limited),  mentioned  in  a  note  (2  B. &&■ 
647),  is  an  authority  against  you.]  This  case  goM 
further  than  that.  It  oould  not  be  said  thtf 
telegraph  posts  are  of  no  public  ntilit;. 

Blackbubji,  J.— We  need  not  hear  a  replj- 
The  question  is  whether  the  legal  abolition  of  t 
thoroughfare  has  the  effect  of  rendering  that  pan 
of  it,  beyond  what  is  actually  stopped,  no  long"* 
highway  when  it  is  useless  for  the  publia  Tim 
are  dicta  of  I'atte.son,  J.,  and  other  jndgM,  thMs 
cut  de  eac  maybe  a  highway,  and  there  is  anthvi? 
that  now  openings  may  be  made  into  a  hi^m  : 
from  the  adiaininc  lands.  Although  thia  pwol* 
unused  road  may  Lie  of  Uttle  value,  ita  obatmctia 
cannot  be  absolutely  no  posaible  injorj  to  nj 
member  of  the  public.     The  finding  of  the  jfBJ 


that  the  road  i. 


o  publio  utility  shonld  be  fl 


mportunt    consideration  ..^ 

puniubmont  of  the  defendant,  but  it  u  not  vA 
cieiit  to  justify  him  in  depriving  the  pnblio  of  > 
right.    Uur   judgment    must   be  for  the  pn*' 

Lusn,  J.— 1  am  of  the  same  o|nsion.  ^Rm*  i  ■ 
public  right  over  all  or  any  psrt  of  a  pafalie  bi^ 
nav ;  and  when  a  highway  ia  atopped  by  MM* 
order  or  by  Act  of  Parliament,  tha  pnblia  m  Ml 
deprived  of  any  more  of  their  right  than  tbs  cri*  I 
or  statute  expressea.    The  n  '  ' 
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enoe  caused  by  an  obstmction  can  be  considered 
only  as  to  the  punishment  of  the  person  causing  it. 

Judgment  for  prosecution. 

Attorneys  for  prosecution,  QeUatly,  Son,  and 
WarUm, 

Attorneys  for  defence,  WestaU,  Roberts,  and 
Bariow. 


Friday,  Nov.  20,   1874. 

The  Lovdon  and  North- Western  Railway 
Company  v.  Buckmaster  and  others. 

Mating — Licence  to  u$e  stahlee — Demise — Exclusive 
occupation — Form  of  action — Replevin. 

A  railway  company  granted  to  coaloivners  the  use 
of  certain  stahlse  (situate  wUhm  the  premises  of 
the   railway   staJtion,    and    approachable    only 
through  the  gxtes  between  the  station  and    the 
public  roads),  under  agreements  containing  the 
following  terms :  "  In  consideration  of  the  London 
and  North-Westem  Railway  Company  permitting 
us  to  occupy  and  use  a  stable  for  the  cuxommodo' 
tion  of  four  horsea  at  or  near  tlis  C.  station  of  the 
said  company,  we  do  hereby  undertake  and  agree 
thai  we  wiU  pay  the  said  railway  company  the 
clear  monthly  rent  or  turn  of  12.  bs.  without  any 
deduction,  ^c.    And  we  undertake  and  agree,  so 
long  as  we  shall  occuvy  or  use  the  said  stable,  to 
observe,  perform,  ana  be  bound  by  the  bye-laws, 
rulea,  and  regylaiions  which  shaU  jor  the  time 
being  be  issued  or  prescrU)ed  by  the  said  railway 
company  for  the  government   and  use    of  their 
railway    station,     premises    and    conveniences. 
And  we  further  undertake  and  a>gree  to  give  and 
deliver  up  possession  of  the  said  stable  at  the  ex- 
piraiion  of  one  month  after  a  notice  in  writing 
for  thai  purpose,**  ^c.     The  railway  company  did 
nott  in  foci,  exercise  any  control  over  or  use  any 
of  ike  stables  during  the  currency  of  these  agree- 
m%enie;  and  none  of  the  bye-laws,  rules,  or  regu* 
lotions  of  the  company  had  reference  to  them. 
The  railway  company,  having  been  rated  to  the 
poor  in  reiped  of  these  stahUs,  and  a  distress 
warrant  issued  Minder  which  a  levy  was  made, 
brought  an  action  of  replevin  to  test  the  validity 
of  the  rate. 
Held,  ihat  the  railway  company,  and  not  the  coal- 
owners,  were  occupiers  of  the   stable,  the  agree- 
mentf  under  if^e  circumstances   of  tlis  case,  not 
€unounting  to  a  demise,  bid  only  to  a  permission 
io  use  the  stable,  the  control  over  which  was  re- 
tained by  the  railway  company. 
Wkercpart  of  the  property  assessed  is  not  occupied 
by  me  person  rated,  the  point  can  be  raised  by 
rsplemn.     (SemUe.) 
This  was  an  action  of  replevin  commenced  by  the 
fjai"tr*^«  against  the  defendants  by  a  plaint  m  the 
Goanty  Court  of  Middlesex,  holden  at  Blooms- 
boxy,  and  removed  by  the  defendants  by  certiorari 
iDfto  the  Court  of  Queen's  Bench. 

The  plaintiffs  duly  declared  in  replevin,  and 
fthereapon,  by  consent  of  the  parties  and  by  order 
of  Mellor,  J.,  the  following  case  was  stated  for  the 
opinioD  oi  the  court. 

Cass. 
1.  The  plaintiffs  are  the  London  and  North - 
Wastem  ludlway  Company,  and  under  the  pro- 
fiauma  of  diyers  Acts  of  Parliament,  have 
moqpand  and  are  the  owners  of  certain  lands  near 
Olmphmm  Junction  Station,  in  the  parish  of  St. 


2.  The  defendants  were  and  acted  in  the  distress, 
the  subject  of  the  replevin,  as  churchwardens  and 
overseers  of  the  said  parish.  The  distress  warrant 
was  in  the  usual  form,  and  the  levy  must  be  taken 
to  have  been  made  for  the  aggregate  of  the 
amounts  of  the  respective  rates  therein  mentioned 
together  with  Ss.  8a.  the  costs  of  the  summons  by 
warrant. 

3.  In  the  rate  book  for  the  said  parish  is  an 
assessment  for  the  relief  of  the  poor,  made  the 
28th  May,  1870,  in  which  the  London  and 
North- Western  Bailway  Company  were  inserted 
as  occupiers  and  owners  of  twelve  lines  of  rails, 
nine  turntables,  stable  and  cottage,  the  gross 
estimated  rental  being  2502.,  the  rateable  value 
2001.,  the  poor  rate  being  131.  6s.  Sd.,  sewers  rate 
3Z.  6s.  Sd.,  lighting  rate  22. 10^.,  and  general  rate 
lOl. 

7.  The  strips  of  land  at  the  sides  of  the  twelve 
lines  of  rail  last  mentioned  are  also  owned  by  the 
plaintiffs,  and  are  used  for  the  purposes  and  in 
the  manner  hereinafter  described. 

8.  The  stable  mentioned  in  the  rate  book  is  the 
property  of  the  plaintiffs,  and  is  by  their  permis- 
sion used  by  coatowners  under  agreements  identical 
in  form,  of  one  of  which  the  following  is  a  ver- 
batim copy : — 

We,  the  Clay  Crof s  Company,  of  12,  Barwood-plaoe, 
Edgeware-road,  London,  in  oonuderatioxi  of  the  London 
and  North. Western  Railway  Company  permittiDg  as  to 
ooonpy  and  nae  a  stable  for  the  aooommodation  of  four 
horsea  at  or  near  the  Clapham  Station  of  the  said  company, 
do  hereby  undertake  and  agree  that  we  will  pay  the  laid 
London  and  North.  Western  Bailway  Company  the  clear 
monthly  rent  or  ram  of  11.  5«.,  withoat  any  deduction 
whatsoever  (property  tax  only  excepted) ,  the  first  payment 
to  be  made  on  the  1st  March  next.  And  we  undertake  and 
agree,  so  long  as  we  shall  occapv  or  use  the  said  stable, 
to  observe,  perform  and  be  boond  by  the  bye- laws,  roles, 
and  regulations  which  shall  for  the  time  being  be  issned 
or  prescribed  by  the  said  London  and  North- Western 
Bauway  Company  for  the  government  and  use  of  their 
rsilway  stations,  premises,  and  conveniences.  And  we 
farther  undertake  and  agree  to  qoit  and  dellTcr  up  pos* 
session  of  the  said  stable  at  the  expiration  of  one  month 
after  a  notice  in  writing  for  that  purpose^  signed  hj  any 
agent  of  the  said  London  and  North- Western  Bcolway 
Company  to  be  giren  at  any  time,  shall  be  served  on  us 
our  executors  or  administrators,  either  personally  or 
by  being  affixed  to  any  conspicuous  part  of  the  aforesaid 
stables,  provided  that  in  such  case  a  proportionate  part 
only  of  tJie  rent  for  the  then  current  month  hereby 
reserved,  shall  be  paid  to  the  said  London  and  North- 
Western  Bailway  Company.    As  witness,  Ao. 

The  company  have  not  in  point  of  fact  exercised 
any  control  over  or  used  any  of  the  stables  during 
the  currency  of  these  agreements. 

9.  The  offices  are  alHO  the  property  of  the  plain- 
tiffs. These  offices  are,  and  were  at  the  time  at 
which  the  rate  was  made,  used  by  different  coal 
owners,  by  the  permission  of  the  plaintiffs,  under 
agreements  identical  in  form  of  one  of  which  the 
following  is  a  copy  : 

We,  the  Clay  Cross  Company,  of  12,  Burwood.place, 
Edgware-road,  London,  in  consideration  of  the  London 
and  North. Western  Bailway  Company  permitting  us  to 
oocnpv  and  use  the  office  for  our  accommodation,  at  or 
near  Uie  Clapham  Station  of  the  said  company,  do  hereby 
undertake  and  agree  that  we  will  paj  the  said  London  and 
North*  Western  Bailway  Companv,  the  clear  monthly  rent 
or  sum  of  16s.  8d.,  withoat  any  deduction  whatever  (pro- 
pertv  tax  only  excepted),  the  first  payment  to  be  made 
on  tne  1st  Nov.  next.  And  we  undertake  and  agree,  so 
long  as  we  shall  occupy  or  use  the  said  office,  to  observ<», 
penorm,  and  be  bound  by,  the  bye-laws,  rules  and  regu* 
lations  which  shall  for  the  time  being  be  issued  or  pre- 
scribed by  the  said  London  and  North- Western  Railway 
Cktmpany  for  the  government  and  use  of  their  railway 
stations,  wharves,  offiosa,  v^^^i^>*'^>  ^^^  ^^h'iviak&nr^ 
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and  we  further  nndertake  and  agree  to  quit  and  deliyer 
up  poBflesBion  of  the  said  office  at  the  expiration  of  one 
month  after  a  notice  in  writing  for  that  purpose,  signed 
by  any  agent  of  the  said  London  and  North- Western 
Kailway  Company,  to  be  given  at  any  time,  shall  be  serred 
on  OS,  our  ezeontors  or  administrators,  either  personally 
or  by  being  left  at  the  said  office,  or  being  affixed  to  any 
oonspicaons  'paxt  thereof.  Proyided  that  in  saoh  case, 
a  proportionate  part  only  of  the  rent  for  the  then 
oorrent  month  hereby  reeerred,  shall  be  paid  to  the  said 
London  and  North- Western  Bailway  Company.  As 
witness,  &o. 

These  coalowners  and  not  the  plaintiffs  are 
rated  iu  respect  of  the  occupation  of  these  offices. 
There  is  a  bank  and  fence  between  these  offices 
and  the  rest  of  the  property  of  the  plaintiffs,  and 
the  doors  of  the  offices  open  on  to  Falcon-lane. 
Access  to  the  rest  of  the  property  is  obtained  by 
a  gateway  at  the  ]X>int  at  which  the  plaintiffs'  ap- 
proaoh  road  joins  Falcon-lane,  and  there  is  another 
gate  giving  access  to  Lavender  Hill  from  the 
approach  road,  near  the  cottage. 

10.  The  **  cottage  "  mentioned  in  the  rate  book 
is  situated  at  the  point  where  the  approach  road 
falls  into  Lavender  Hill.  This  is  inhabited  by 
one  of  the  company's  servants,  and  it  is  admittea 
that  the  company  are  rateable  for  this.  The  nrinal 
is  used  by  all  persons  having  business  on  the 
premises.  The  tool  house  is  also  msed  by  the 
persons  nsing  the  stable,  and  occasionally  by  other 
persons,  and  by  the  servants  of  the  plamtiffs  for 
the  purpose  of  depositing  tools,  &o, 

11.  The  twelve  lines  of  rails  or  siding  (ex- 
cept the  three  lines  immediately  adjacent  to 
the  north  of  the  strip  marked,  "  for  goods 
traffic,"  which  are  partly  used  by  the  company  for 
their  own  traffic),  were  and  are,  except  in  the 
special  cases  referred  to  in  the  next  paragraph, 
used  exclusively  for  the  reception  of  trucks  oe- 
longing,  not  to  the  plaintiffs,  but  to  various  coal- 
owners  and  merchants,  and  to  a  stone  merchant. 
In  these  trucks  are  brought  coals  from  collieries 
connected  with  the  plaintiffs'  system  of  railways 
over  such  railways,  and  the  main  line  of  the  West 
London  Extension  Bailway,  with  which  line  the 
said  twelve  lines  of  railway  are  connected  by  a 
junction  to  the  west.  There  is  no  junction  to  the 
cast,  but  the  siding  coloured  yellow  is  continued 
to  a  point  more  to  the  east  than  the  limits  of  the 
land  shown  on  the  plan,  where  it  is  terminated  by 
stop  buffers.  In  others  of  the  trucks  stone  is 
brought  for  the  stone  merchant  in  a  similar 
manner. 

12.  As  to  certain  spaces  pitched  with  ordinary 
paving  stones,  there  was  not,  nor  is  there  any 
agreement  in  writins:  regulating  their  use,  but  the 
practice  as  to  their  use  was  and  is  as  follows  : — 
^art  had,  before  the  rate  in  question,  and  has  sinre, 
been  used  by  the  plaintiffs  as  a  platform  or  landing 
place  and  places  of  deposit  for  general  goods,  such 
as  stone,  ^c,  brought  by  the  plaintiffs  over  their 
lines,  and  over  the  West  London  Extension  Bail- 
way,  as  public  carriers,  in  their  own  trucks.  The 
extent  of  the  platform  or  pitched  space  so  used  by 
the  plaintiffs  varied  according  as  the  space  was 
not  used  by  the  coal  merchants  and  coal  owners  or 
by  the  stone  merchants,  as  hereinafter  mentioned. 
The  plaintiffs'  trucks,  used  by  them  as  carriers, 
were  brought  alon^ide  so  much  of  the  pitched 
spaces  as  might  be  m  use  by  them  for  the  purpose 
and  there  unloaded.  All  the  rest  of  these  spaces 
were  in  use  by  the  coal  merchants  and  owners  and 

a  stone  merchant.    The  stone  merchant  used  as  an 


office  a  small  wooden  bat.  Both  he  and  the  ooal* 
owners  and  merchants,  by  permissioii  of  the 
plaintiffs,  used  the  residue  of  the  pitched  yf^of», 
except  the  portion  used  by  the  plaintiffs  fior 
their  own  purposes,  as  aforesaid,  tor  the  pur- 
pose of  Btorinff  and  stacking  the  ooal  and 
stone  which  haS  been  brought  down  to  them 
in  trucks  as  above  mentioned.  The  spacn 
used  by  each  were  marked  out  by  wooden 
stakes  driven  into  the  groand,  and  when 
they  respectively  first  began  to  oae  them  the 
space  thus  marked  out  was  pointed  oat  to  them 
respectively,  and  they  respectively  oontinoed, 
exclusively  of  each  otner,  to  ase  the  space  so 
point-ed  out  without  interruption  for  the  stackiiig 
and  storage  of  their  coal  and  stone.  When  more 
space  was  required  by  any  coal  merchant  or  owner, 
and  was  not  in  use  by  any  other,  the  stakes  were 
removed  and  a  larger  space  allotted.  The  oosl 
merchants  and  owners  to  whom  these  spaces  were 
allotted  also  used  as  offices  the  offices  hereinafter 
referred  to,  and  the  numbers  on  the  spaces  an 
intended  to  corre8]x>nd  with  the  nombers  of  the 
officos  used  by  the  ooalowners  or  merchants  to 
whom  at  one  time  these  particular  spaces  were 
allotted.  But  the  spaces  so  numbered  were  not 
always  necessarily  allotted  to  the  offices,  or  to  the 
persons  usine  offices  with  corresponding  nomberk 
The  spaces  Between,  however  (except  the  spsoe 
allotted  to  the  stone  merchant),  were  pointed  out 
and  allotted  to,  and  exclusively  used  bj,ooalownen 
and  merchants  who  were  at  the  time  in  oooopslMB 
of  the  offices. 

13.  The  mode  in  which  the  sets  of  rails  was 
used  was  as  follows :  As  has  been  said,  three  sell 
were  need  for  the  general  traffic  by  the  plainliffib 
and  they  were  necessarily  used  in  bringing  da 
trucks  through  the  junctions  on  to  the  twalvs 
lines  of  rails.  The  line  of  rails  soath  of  tiim 
pitched  space  used  by  the  plaintiffs  as  oommOB 
carriers  as  a  place  of  deposit  for  goods  brought  faj 
them,  was  also  used  by  them,  so  far  as  was  neoee- 
sary  for  the  purpose  of  bringing  up  their  tnida 
in  which  these  goods  were  brought,  and  fbr  dir 
charging  them,  and  these  tracks  remained  on  tUs 
line  of  rails  until  they  were  discharged.  To  die 
other  pitched  spaces  the  plaintiffs  hMikd  ^ 
trucks  of  the  various  coalowners  or  merbhant^ 
and  of  the  stone  merchant  to  wh(xn  these  spaoee 
had  been  allotted,  and  these  tracks  respectiTeh 
were  left  for  the  purpose  of  being  disohazgedv  sua 
until  they  were  discharg^ed,  upon  the  line  of  xsib 
which  might  be  alongside  oi  the  pitched  spsoe 
which  had  been  allotted  to  the  ooalowner  or  mer- 
chant, or  to  the  stone  merchant  to  whom  the  psr- 
ticalar  truck  loads  of  coal  or  stone  belonged,  and 
there  they  remained  unless  it  was  necesssry  to 
remove  them  in  order  to  bring  np  alongsids  titt 
other  pitched  spaces  the  tru^s  belonging  to 
others  of  the  coal  merchants  or  owners,  a8,iar 
instance,  if  there  were  trucks  of  coal  standing  !• 
the  line  of  rails,  alongside  No.  2,  it  migU 
be  necessary  to  remove  them  in  order  to  per* 
mit  of  trucks  beiuff  brought  alongside  Na  L 
When  the  trucks  had  been  discharged  on  to  the 
pitched  spaces,  they  were  by  men  in  the  emploj  tf 
the  coalowners  or  merchants  brooght  down  to 
the  turntables,  and  moved  on  to  the  middle  finei, 
and  made  up  by  them  into  trains  of  emp^  tradoy 
and  were  taken  away  by  the  plaintin  suibm 
which  had  brought  down  the  fall  tmcka  assEovo- 
mentioned.      The  middle  lines  of  zailwi^  vBt 
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thus  used  for  the  standing  of  empty  tracks  until 
they  were  taken  away. 

li.  After  the  ooals  were  stacked  on  the  pitched 
spaces  allotted  to  the  coal  owners  or  merchants  to 
whom  the  ooals  respectively  belonged,  they  re- 
mained there  nntil  they  were  sold,  or  until  the 
owners  of  them  thought  fit  to  remove  them.  The 
oarts,  Ac,  by  which  they  were  removed  entered 
by  the  approach  road.  A  machine  for  weighing 
and  an  olfice  for  the  weigher,  who  was  in  the 
plaintiffs'  employ,  stood  about  the  middle  of  the 
^proach  road. 

15.  No  payment  of  other  than  the  office  rent 
and  the  office  rates  or  tolls  were  paid  to  the  plain- 
tiffs by  the  coal  owners  or  merchants,  or  by 
the  stone  merchant  who  enjoyed  the  use  of 
the  pitched  spaces  and  lines  of  rails  as  herein- 
after described.  The  difference  in  haulage  rate 
between  London  and  Chelsea  and  haulage  to 
the  depot  at  Clapham  Junction  is  Is.  per  ton  on 
ooal  for  collieries  on  the  London  and  North- Western 
Bail  way  system,  and  1$.  3(2.  per  ton  on  coals  from 
collieries  on  other  lines  of^  railway.  Clapham 
Janction  is  distant  rather  less  than  two  miles 
from  Chelsea.  By  the  West  London  Extension 
Railway  Act  the  companies  using  it  are  authorised 
to  charge  1$.  per  ton  for  all  coal  or  stone  passmg 
on  to  or  over  that  line.  These  haulage  rates  or 
tolls  paid  to  the  plaintiffs  for  the  haulage  of  the 
coals  or  stone  brought  to  the  land  in  question  by 
the  plaintiffs  (including  the  Is.  or  Is,  3d,  per  ton 
above  mentioned,  have  always  entered  into  the 
rateable  value  of  the  railways  of  the  plaintiffs  and 
of  the  West  London  Extension  Railway  Company 
in  the  various  parishes  through  which  these  rail- 
ways pass,  and  the  coals  or  stone  were  hauled,  the 
haalage  rates  or  tolls  being  apportioned  in  the 
UBoal  manner,  according  to  the  proportion  of  the 
distances  lying  in  those  parishes  respectively  to 
the  whole  distance  for  which  the  haulage  rates  or 
tolls  were  paid. 

16.  The  plaintiffs  had  due  notice  of  the  said  rate 
pursuant  to  27  &  28  Vict.  c.  39,  s.  5. 

17.  Tne  plaintiffs  objected  before  the  assessment 
committee  to  the  valuation  list.  The  objections 
were  overruled,  and  the  assessment  confirmed. 

18.  After  suoh  confirmation  the  plaintiffs  were 
■ammoned  before  the  magistrates  to  show  cause 
why  a  distress  warrant  should  not  issue.  They 
contended  before  the  magistrates  that  they  were 
not  liable  to  pay  the  rate,  because  (1)  They  were 
not  the  occupiers;  (2)  The  several  coalowners 
who  rented  the  offices  ought  to  have  been  rated  in 
respect  of  the  matters  aforesaid. 

19.  The  magistrates  decided  that  they  had  no 
jurisdiction  to  interfere  with  the  rate  unappealed 
against,  and  therefore  the  distress  warrant  issued, 
and  a  levy  was  made  under  such  warrant,  in 
respect  of  which  this  action  of  replevin  was 
brought. 

20.  None  of  the  bye  laws,  rules,  and  regulations 
mentioned  in  the  agreement  above  set  out  are 
material  to  this  case. 

Unless  the  above  mentioned  facts,  or  any  of  them 
establish  an  occupation,  the  plaintiffs  are  not 
oocopiers.  The  company  contend  that  the  levy 
was  wrongly  made  for  the  following  amongst 
diier  reasons. 

1.  That  the  rate  is  bad,  as  none  of  the  property 
Is  in  their  cocupation  so  as  to  render  them  liable 
to  be  rated. 

2.  That  the  rate  is  bad  as  including  property 


not   in  any  sense  in  their  occupation,  e,g.,   the 
stables. 

The  defendants  oontend  that  the  rate  is  good, 
and  the  distress  rightly  levied. 

If  the  court  shall  be  of  opinion  that  the  distress 
was  wrongly  levied,  then  the  judgment  of  the 
court  is  to  be  entered  for  the  plaintiffs,  with  costs, 
including  their  costs  in  the  County  Court. 

If  the  court  should  be  of  opinion  that  the  dis- 
tress was  lawful,  then  judgment  is  to  be  entered 
for  the  defendants  with  the  like  costs. 

The  following  were  the  points  marked  for  argu* 
ment : 

For  the  plaintiffs,  that  the  rate  was  illegal,  and 
the  distress  wrongful  on  the  ground  that  they 
were  not  liable  to  be  rated  as  occupiers  of  tlie 
premises,  and  that  part  of  the  premises,  viz.,  the 
stables,  were  in  the  actual  occupation  of  other 
persons  liable  to  be  rated  in  respect  of  such  occu- 
pation. 

For  defendants :  First,  that  the  rate  upon  which 
the  distress  was  founded  was  a  valid  rate;  secondly, 
that  the  occupation  by  the  plaintiffs  of  the 
premises  included  in  the  rate  is  such  as  to  render 
them  liable  to  be  rated  in  respect  thereof;  thirdly, 
that  the  occupation  by  tne  plaintiffs  of  the 
premises  mentioned  in  the  rate  is  beneficial  and 
exclusive;  fourthly,  that  the  plaintiffs  have  not 
parted  with  the  exclusive  control,  possession,  and 
management  of  the  premises  mentioned  in  the 
rate  or  any  of  them ;  fifthly,  that  the  use  by  the 
coalowners  and  merchants  and  the  stone  merchant 
of  the  lines  of  rails  and  turntables  mentioned  in 
the  rate  is  not  a  rateable  occupation ;  sixthly,  that 
the  use  by  the  coalowners  and  merchants  and  the 
stone  merchant  of  the  lines  of  rails  and  turn- 
tables mentioned  in  the  rate  is  on  sufferance  only ; 
seventhly,  that  the  use  by  the  coalowners  and 
merchants  and  the  stone  merchant  of  the  lines  of 
rails  and  turntables  mentioned  in  the  rate  is  not 
exclusive;  eighthly,  that  the  use  by  the  coalowners 
of  the  stables  mentioned  in  the  rate  under  the  agree- 
ments made  between  them  and  the  plaintiffs  is  not  a 
rateable  occupation ;  ninthly,  that  the  agreement 
made  between  the  coalowners  and  the  plaintiffs, 
under  which  the  coalowners  use  the  stables,  do  not 
constitute  such  a  tenancy  as  to  make  the  co-Uowners 
liable  to  be  rated;  tenthly,  that  the  use  by  the 
coalowners  of  the  stable  mentioned  in  the  rate 
under  the  agreements  made  between  them  and  the 
plaintiffs  is  on  sufferance  only  ;  eleventhly,  that 
the  use  by  the  coalowners  of  the  stables  men- 
tioned in  the  rate  under  the  agreements  made* 
between  them  and  tbe  plaint  ffs  is  not  exclusive ; 
twelfthly,  that  the  validity  of  the  rate  in  ques- 
tion not  having  been  app^ed  against  cannot  be- 
disputed  in  this  action. 

Littkrj  Q.O.  (with  him  Gfro«;e»or),  for  the  plain- 
tiffs.— The  question  to  be  determined  is  whether 
tbe  London  and  North- Western  Railway  Company 
are  the  occupiers  of  the  whole  of  the  property 
which  is  tbe  subject  matter  of  the  rate.  [Black- 
burn, J. — I  thought  that  if  a  person  was  rated  in^ 
respect  of  a  greater  quantity  than  the  proper - 
amount,  this  could  only  be  questioned  on  appeal,, 
and  that  in  such  a  case  replevin  would  not  lie.]  It 
is  submitted  that  where  the  whole  of  the  subject 
matter  of  the  rate  is  not  in  the  occupation  of  the 
person  rated,  the  question  of  his  liability  can  be 
raised  in  the  present  form.  In  the  Onveinnr^  ^c, 
of  Bristol  V.  Wait  and  others  (1  Ad.  &  El.  264),  it 
I  was  decided  that  if  a  paxti^  S&  afiAQ»s»^\A  >^^  v^^ 
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rate  for  premises  which  he  occupies  and  other  dis- 
trict premises  which  he  does  not  occupy,  and  his 
goods  are  distrained  for  the  several  rates  jointly, 
he  is  not  confined  to  the  remedy  hy  appoBd,  hut 
may  hring  an  action.  Lord  Denman,  G.  J.,  in  his 
judgment  said,  "The  defendants  argued  in  the 
first  place  that  this  court  could  not  inquire  whe- 
ther a  rate  was  properly  imposed,  the  court  of 
Snartor  sessions  havmg  ezdusive  jurisdiction  to 
etermine  that  question.  In  support  of  this  pro- 
position the  case  of  Mar$haU  v.  Pitman  (9  Bing. 
595),  was  cited,  hut  we  think  it  proves  no  bvlSi 
thinn;.  ...  In  the  present  case  a  rate  has  heen 
imposed  on  the  plaintiffs  in  respect  of  land  which 
they  did  not  occupy — a  rate  wnich  the  overseers 
had  no  power  to  make,  nor  the  magistrates  te  en- 
force. It  is  like  a  rate  on  land  situate  in  a  dif- 
ferent parish  which,  according  to  Holt,  C.J.,  in 
Qroenvelt  v.  Burwell  (1  Ld.  Bay.  471),  is  an  illegal 
tax,  which  the  justices  have  no  right  to  confirm." 
In  a  later  part  of  the  judgment  Lord  Denman, 
G.  J.,  says,  "  But  it  was  argued  that  the  distress 
was  leeal,  inasmuch  as  a  part  of  the  premises 
assessed  was  liable  to  the  rate,  and  that, 
by  including  more,  the  distress  might  indeed 
be  excessive,  so  as  to  found  an  action  on  the 
case,  but  was  not  altogether  void,  so  as  to  make 
the  seizure  illegal.     Numoroos  authorities  were 

S noted  to  show  that  a  distress  may  be  justified 
bough  the  distrainer  profess  to  act  under  an 
illegal  warrant,  provided  he  were  at  the  time 
armed  with  a  lawful  one.  This  doctrine  was  much 
discussed  in  the  late  cape  of  Lticas  v.  NockelU 
(4  Bing.  729 ;  10  Bing.  157),  which  was  cited  as  an 
authority  here,  but  seems  to  the  court  inapplic- 
able to  this  case.  The  proposition  is,  however, 
established  beyond  question  that  an  officer  is  not 
confined  in  court  to  the  authority  which  alone  he 
may  have  produced  when  he  acted:  he  mav 
certainly  resort  to  an  authority  which  he  possessed 
that  justified  his  proceeding.  .  .  .  Here  the 
action  is  replevin ;  three  out  of  the  four  causes  of 
taking  were  justifiable ;  there  were  four  separate 
warrants ;  each  cause  of  taking  was  discinct ;  and 
the  avowries  being  separate  for  each  cause  of  dis- 
tress, the  plaintiffs  cannot,  by  averring  that  all 
were  acted  on  at  the  same  time  and  that  one  was 
bad,  invalidate  those  that  were  good."  Though 
the  court  on  this  ground  gave  judgment  for  the 
defendants,  the  right  to  raise  the  question  by 
action  of  replevin  is  affirmed.  Milward  v.  Coffin 
(2  W.  Bl.  1330)  is  an  authority  to  the  same  effect 
when  carefully  examined.  In  Charleton  v.  Alway 
(11  A,  &  El.  993),  where  the  plaintiff,  the  owner 
and  occupier  of  the  vicarial  tithes  and  also  occupier 
of  the  rectorial  tithes,  which  belonged  to  another 
person,  and  on  which  the  land  tax  had  been 
redeemed,  was  assessed  to  the  land  tax  in  a  gross 
sum  for  the  vicarial  and  rectorial  tithes,  but 
refused  to  pay  the  sum  at  which  the  rectorial 
tithes  had  been  redeemed,  paying  the  residue  of 
the  assessment.  The  collector  having  distrained 
on  him  for  the  amount  withheld,  it  was  held  that 
trespass  lay  for  the  distress,  and  that  the  plaintiff 
was  not  bound  to  appeal.  "  The  only  question," 
said  Lord  Denman,  G.J.,  '*  is  whether  the  plaintiff 
ought  to  have  appealed  to  the  commissioners. 
We  thiuk  that  he  was  not  bound  to  do  so.  Being 
assessed  in  respect  of  that  which  was  not  subject 
to  the  land  tax  lie  had  as  much  right  to  treat  the 
assessment  as  a  nullity  as  if  it  had  been  in  respect 
of  property  not  in  bda  ocoupation.**  See  also  Qeorge 


V.  a^tn5er«  (11  M.&W.  149), where itwas held ihil 
replevin  may  be  brought  to  reoover  goods  aeiied 
in  execution  or  under  a  distress  warrant  issued  hj 
a  justice  of  the  peace  in  a  case  where  he  has  no 
jurisdiction.  In  the  Bhymney  Bailway  Compam 
V.  Price  (16  L.  T.  Bep.  N.  S.  394),  Shee,  J.,  held 
in  the  Bail  Gourt  that  replevin  would  lie  for  goods 
improperly  taken  for  poor  rates,  even  thou^  sn 
appeal  against  the  poor  rate  has  been  disallowed 
by  a  court  of  quarter  sessions.  The  contrary  con- 
tention was,  in  the  opinion  of  the  learned  jndge, 
completely  disposed  of  by  the  case  of  Pearsom  v. 
Roberts  (Willes  672  n);  Milward  ▼.  C(^n  {M 
sup,),  Sahournin  v.  Marshall  (3  B.  &  Aid.  440); 
Marshall  v.  Pitman  (9  Bing.  595),  Chvemors  of 
Bristol  V.  Wait  (ubi  sup,),  and  8elby  ▼.  Bardons 
(3  B.  &  Ad.  2).  [Blackburn,  J. — Subject  to  wbst 
the  other  side  may  have  to  say,  the  authorifciei 
appear  sufficient  to  show  that  we  must  go  into  the 
question.]  It  is  submitted,  then,  there  was  sodi 
a  letting  by  the  plaintiffs  to  the  ooalowners  of 
the  stables  as  t^ye  exclusive  occupation  of  them 
to  the  coalowners.  There  is  a  regular  demise  si 
a  monthly  rent  of  1 1.  bs, ;  and  there  is,  on  the  part 
of  the  tenants,  an  undertaking  "  to  qait  and 
deliver  up  possession  of  the  said  stable  at  the  ex- 
piration of  one  month  after  a  notice  in  writing  for 
that  purpose."  The  agreement  does,  no  doubt, 
reserve  to  the  railway  company  power  to  make 
bye-laws,  rules,  and  regulations  for  the  use  and 
government  of  their  railway  stations,  premiMS, 
and  conveniences,  and  contains  an  nnoertaking 
on  the  part  of  the  coalowners  to  observe  and  be 
bound  by  such  bye-laws,  &o, ;  but  this  does  not 
affect  the  question  of  exclusive  occapation,  for  it 
is  found  iu  the  case  that  the  railway  company 
have  not  in  point  of  fact  exercised  any  oontroi 
over  or  used  any  of  the  stables  during  the  cur- 
rency of  these  agreements.  In  the  case  of  ^flfli 
V.  Liverpool  Union  (30  L.  T.  Bep.  N.  S.  93 ;  L.  Bep. 
9  Q.  B.  180),  which  will  be  relied  on  by  the  other 
side,  the  facts  were  that  the  appellants  had  appith 
priated  to  them  certain  docks,  quays,  and  sheda 
and  the  Mersey  Docks  Board  fixed  a  charge  per 
square  yard  per  annum  for  the  use  of  the  shed 
space,  such  charge  to  commence  from  the  dated 
occupation,  this  being  a  provisional  agreemest 
and  made  during  the  pleasure  of  the  board;  snd 
when  these  appropriated  premises  were  not  actusUy 
in  use  by  the  appellants,  they  were,  by  direction 
of  the  bcmrd  without  appellants*  consent,  used  by 
other  vessels  and  their  owners.  The  bosnfi 
servants  had  also  access  to  all  the  premises. 
The  ground  within  the  dock  property  which  hftd 
been  used  by  one  of  the  appellants  as  t 
coal  depot  had  been  allotted  to  him  for  that 
purpose  only  and  upon  sufferance,  he  being  boond 
to  give  it  up  at  a  week*s  notice,  payment  to  be 
made  fur  the  use  thereof  at  one  penny  per  sqawre 
yard  per  week.  There  is  obviously  a  wide  distiii^ 
tion  between  the  terms  of  the  agreements  in  thit 
case  and  those  of  the  agreements  under  which  the 
coalowners  occupy  the  stables  in  the  present 
case.  Blackburn,  J.  referred  to  the  Mersey  Docks 
Act  GouHolidation  Act  1858,  sect.  64  of  whicb 
enables  the  bpard  to  "  set  apart  and  appropriate" 
any  particular  portion  of  any  dock,  ac.,  for  the 
exclusive  use  and  accommodation  of  any  indi- 
vidual or  company,  and  seot.  82  of  which  autho- 
rises the  board  to  let  any  sheds  or  portioni  of 
quays  they  may  think  fit  to  appropriate,  as  specisl 
,  bertha  for  ships,  for  such  periodsa  9atd  al  and  on 
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Bocb  rents,  terms,  and  conditions  as  they  might 
deem  expedient.  But  Blackburn,  J.  points  out 
that  "  by  the  following  section,  during  the  time  of 
the  appropriation  of  any  dock  for  this  purpose,  no 
portion  of  the  cargo  of  any  vessel  lyiae  therein 
shall,  without  the  consent  of  the  board,  be  loaded 
or  discharged  into  or  from  such  vessel  except  by 
persons  employed  by  the  board.  This  provision,  per- 
haps, renders  the  occupation  of  persons  renting  these 
docks  and  sheds  more  like  that  of  lodgers  than  any 
other,  and  puts  the  Mersey  Dock  Board  somewhat 
in  the  position  of  a  lodginghouse  keeper.  At  all 
events,  what  took  place  in  these  cases  was  not  so 
much  a  letting  under  sect.  82,  as  the  grant  of  per- 
mission to  use  the  premises  under  sect  64."  Fur- 
thermore his  Lordship  pointed  out  that,  although 
the  word  "occupation  occurred  in  the  letters 
constituting  the  contract,  "  it  must  bo  borne  in 
mind  that  by  the  Act  of  1861  the  board  have  power 
to  impose  a  penal  rent  upon  goods  which  have 
lain  beyond  a  certain  time,  even  upon  these 
appropriated  quay  spaces,  even  if  the  goods  belong 
to  the  persons  to  whom  the  spaces  are  appro- 
priated. It  would  be  impossible  for  the  board  to 
do  this  if  they  had  parted  with  the  occupation ;  it 
would  be  inconsistent  with  exclusive  possession 
by  the  appellants,  and  a  contradiction  in  terms," 
and  again  :  "  The  appellants  have  no  further  right 
to  shut  out  the  board  than  a  lodger  with  a  key  to 
his  bedroom,  or  a  locked  cupboard  would  have 
against  his  landlord."  It  is  clear  that  the  decision 
in  that  case  is  not  applicable  to  the  circumstances 
of  tho  present. 

TheBi^er,  Q.O.  (with  him  A.  Olen),  for  the 
defendants. — 'llie  defendants  do  not  intend  to  insist 
on  the  point  that  the  question  cannot  be  raised  by 
replevin.  But  it  is  insisted  that  sufficient  appears 
on  the  face  of  the  agreement  between  the  London 
and  North-Western  Bailway  Company  and  the 
coalowners  to  show  that  it  was  not  the  intention 
of  the  parties  that  a  tenancy  should  be  created, 
bat  that  only  a  licence  should  be  given  to  use  the 
stables  for  the  accommodation  of  four  horses. 
There  are  in  the  agreement  no  words  of  demise,  but 
only  a  "  permitting  to  occupy  and  use  a  stable  for 
the  accommodation  of  four  horses  at  or  near  the 
Clapham  Station."  The  idea  of  a  demise  is  further 
negatived  by  the  undertaking  "  so  long  as  we  shall 
occupy  or  use  the  said  stable,  to  observe,  perform, 
and  oe  bound  by  the  bye-laws,  rules,  and  regula- 
tions which  shall  for  the  time  being  be  issued  or 
prescribed  by  the  said  railway  company  for  the 
l^vemment  and  use  of  their  railway  stations, 
premises,  and  conveniences ; "  and,  as  respects 
this,  it  is  immaterial  that  in  point  of  fact 
the  railway  company  exercised  no  control 
over  or  used  any  of  the  stables  during 
the  currency  of  these  agreements.  In  WaU 
hins  V.  The  Overseers  of  Mllton-next-Graves' 
end  (L.  Rep.  3  Q.  B.  350;  18  L.  T.  Rep. 
N.  8.  601),  a  document  granting  to  W.  "  liberty 
and  licence  to  fasten,  and  thenceforth  keep 
fastened,  his  coal  hulk  to  the  moorings  placed  by 
the  conservators  in  the  river,  until  either  party 
shall  have  given  to  the  other  one  calendar  month's 
notice  in  writing;  in  consideration  thereof  W. 
agrees  to  pay  towards  the  expenses  of  placing  and 
maintaining  and  repairing  the  moorings  the  annual 
sum  of  dOLf*  was  held  by  this  court  not  to  be  a 
demise,  but  only  to  grant  to  W.  a  licence  to  use 
the  moorings ;  and  W.  was  therefore  held  not  to 
be  ihe  oocapier,  and  not  liable  to  be  rated.    Blaok- 


bum,  J.,  said,  "I  think  the  exclusive  right  to 
moor  the  barge,  which  is  given  from  month  to 
month,  though  there  would  be  a  breach  of  the 
contract,  and  an  action  would  lie  if  another  barge 
were  moored  there,  does  not  give  such  an  occupa- 
tion as  would  render  the  appellant  liable  to  be 
rated.  By  this  agreement  the  conservators  bind 
themselves  to  let  the  appellant,  and  him  only,  use 
the  moorings  until  they  have  given  him  a  month's 
notice,  and  it  is  not  a  demise.  The  conclusion 
at  which  I  have  arrived  is  that  the  appellant 
is  not  the  occupier,  but  is  merely  a  person  having 
a  licence  to  use  the  moorings."  [Blackburn,  J. — 
In  the  present  agreement  we  find  the  words 
"occupy  and  "  quit  and  deliver  up  possession," 
which,  prima  facie,  look  like  a  demise.]  The  sub- 
stance, not  the  words,  of  the  agreement  must  be 
looked  at.  In  Smith  v.  St  Michael,  Cambridge 
(3  El.  &  El.  383 ;  3  L.  T.  Rep.  N.  S.  687),  A.  let 
to  the  Inland  Revenue  Department,  for  their  offices, 
five  rooms  of  a  house  in  his  occupation,  it  being 
stipulated  that  the  rent  was  to  be  90^  per  annum, 
this  sum  to  include  all  expenses,  namely,  rent, 
rates,  taxes,  gas,  wood,  coals;  also  providins^  a 
trustworthy  person  to  reside  on  the  premises  to 
keep  clean,  light  fires,  and  attend  to  the  same, 
A.  himself  occupying  the  shop  as  distributor  of 
stamps  for  the  district.  In  their  judgment  the 
court  say :  '*  We  think  we  must  look  not  so  much 
to  the  words  as  to  the  substance  of  the  agreement, 
and  taking  the  whole  together  we  think  it  must  be 
construed,  not  as  a  demise  of  the  five  rooms,  but 
as  an  agreement  by  which  the  appellant  came  into 
the  possession  of  those  rooms  and  keeping  a  ser- 
vant there  himself;  and  certainly  the  exclusive 
enjoyment  of  the  rooms  was  to  be  given  in  the 
same  way  as  the  guest  at  an  inn,  or  a  lodger  in  a 
house  has  a  separate  apartment,  or  the  master  of  a 
ship  has  a  separate  cabin,  in  which  case  the  posses- 
sion remains  in  the  innkeeper,  the  lodging-house 
keeper,  and  the  shipowner.  We  think  that  tho 
appellant  was  the  occupier  of  the  whole  of  the 
rated  property."  The  case  is  much  stronger  here, 
where  the  railway  company  reserves  to  itself 
power  to  make  what  bye-laws  it  pleases  for  the 
regulation  of  the  stables.  Suppose  they  chose  to 
make  a  bye-law  that  the  servants  of  the  company 
should  go  in  daily  and  clean  out  the  stables,  could 
they  not  do  so  ?  In  Reg,  8t,  Mary  Abbotts, 
Kensinqton  (12  A.  &  El.  824),  the  company  had 
power  to  sell  in  perpetuity  or  for  a  term,  the  ex- 
clusive right  of  burial  in  the  cemetery,  subject  to 
their  rules  and  regulations,  and  to  payment  of 
burial  fees  to  them  ;  but  they  were  bound  to  keep 
the  building,  external  walls,  and  every  part  of  the 
cemetery  in  repair.  Though  they  had  in  fact  sold 
in  perpetuity  the  exclusive  right  of  burial  in  the 
vaults,  catacombs,  &o.,  made  by  them,  had  ceased 
to  exercise  any  act  of  ownership  over  them 
after  the  sale,  and  had  delivered  the  keys 
to  the  purchasers,  it  was  nevertheless  held 
that  the  Cemetery  Company  were  liable  to  be  rated 
to  the  relief  of  the  poor  as  occupiers  of  the  whole 
cemetery.  **  No  doubt,"  said  Williams,  J.,  "  the 
company  are  in  the  occupation  of  the  whole  ceme- 
terv.  They  have  the  regulation  and  repair  of  it, 
and  the  general  superintendence  over  it.  They 
have  the  control  of  the  external  entrance.  ...  It 
is  a  fallacy  to  treat  the  conveyance  here  as  a  sale 
of  the  land.  The  company  have  no  power  to  sell 
any  but  the  surplus  land  not  used  for  the  ceme- 
tery.    By  the  graiiti  \.\i«3  crc^i  \iw^»  -vn^^  ""^^^a 
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ezclasive  right  of  sepulture."  [Blackbtjbn,  J. — 
We  followed  that  case  in  the  recent  case  of  Beg,  v. 
Tlie  Abney  Park  Cemetery  Company  (L.  Bep.  8 
Q.  B.  616 ;  29  L.  T.  Bep.  N.  S.  174.)  Archibald, 
J. — ^And  as  to  the  making  of  bje-laws,  section  124 
of  the  Companies  Clauses  Act  (8  &  9  Vict.  c.  16) 
enacts  that  "  it  shall  be  lawful  for  the  company 
from  time  to  time  to  make  such  bye-laws  as  they 
think  fit,  for  the  purpose  of  regulating  the  conduct 
of  the  officers  ana  servants  of  the  company, 
and  for  providing  for  the  due  management  of  the 
affairs  of  the  company  in  all  respects  whatever, 
and  from  time  to  time  to  alter  or  repeal  any  such 
bye-laws  and  make  others,  provided  such* bye-laws 
be  not  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom  where  the  same  are  to  have 
effect,"  &cJ]  As  has  been  stated  already,  the  de- 
fendants will  not  dispute  that  replevin  will  lie 
under  the  circumstances. 

Littler,Q,.C.  was  heard  in  reply  as  to  the  stables. — 
The  power  of  the  railway  company  as  to  the  making 
of  bye-laws  does  not  disprove  the  fact  of  a  demise ; 
for  a  landlord  in  creating  a  tenancy,  might  reserve 
to  himself  similar  powers,  and  no  bye-law  made  by 
the  company  could  derogate  from  their  grant 
under  the  agreement.  As  to  the  cases  cited,  in 
each  of  them  there  was  only  some  one  expression 
seemingly  inconsistent  with  a  non-letting,  whilst 
here  are  several  such. 

Blackburn,  J. — In  this  case  I  do  not  think  it 
necessary  that  we  should  take  time  to  consider 
our  judgment.  I  am  of  opinion  that,  on  the  case 
as  stated,  we  must  find  that  the  rate  imposed  on 
the  London  and  North- Western  Bailway  Company 
was  right,  because  they  were  the  occupiers  of  the 
whole  of  the  premises  which  are  the  matter  in 
dispute.  The  general  rule  of  law  is  that  the  occu- 
pier of  any  property  is  the  person  who  has  the 
sole  and  exclusive  possession  of  it,  and  that  he  is 
the  person  who  is  to  be  rated  in  respect  of  it. 
But  when  the  owner  of  property  demises  it  to  any 
other  person,  giving  him  the  exclusive  possession 
and  occupation,  so  as  to  make  him  the  tenant  of 
it,  it  is  the  tenant  who  should  be  rated  and  not  the 
laiidlord.  In  this  particular  case,  however,  I  think 
that  what  was  done  did  not  amount  to  a  demise  of 
any  portion  of  this  property,  but  merely  to  a  giving 
a  licence  to  have  the  easement  and  use  of  it,  analo- 
gous to  the  case  of  a  lodger.  The  more  important 
part  of  the  things  referred  to,  consists  of  lines  of 
rails  and  portions  of  property  adjoining,  which  are 
part  of  tne  company's  premises,  and  it  appears 
that  the  railway  company  have  been  in  the 
habit  of  letting  them  out  to  coalowners  and 
stone  merchants  for  the  purpose  of  storing 
their  coals  and  stone  on  particular  spots  there. 
There  is  no  ground  for  saying  that  these  spots 
are  irrevocably  appropriated  to  those  particu- 
lar persons.  In  fact  it  appears  that  when  one 
spot  is  not  occupied  by  a  particular  person,  and  his 
coals  or  goods  are  not  there,  the  company's  ser- 
vants move  the  boundaries  and  allow  somebody 
else  to  occupy  the  spot.  There  is  no  pretence, 
therefore,  for  saying  that  there  is  here  anything 
more  than  an  easement,  and  on  that  part  of  the 
case  the  plaintiffs  must  fail.  But  it  is  said  to  be 
enough  to  vitiate  the  whole  rate  if  any  portion  of 
the  premises  is  shown  not  to  be  in  the  occupation 
of  tne  persons  rated,  and,  consequently,  that  the 
fact  of  the  stables  not  being  in  tne  occupation  of 
the  railway  company  is  enough  to  vitiate  the 
entire  rate.     If  that  ia  the  mw,  practically  it 


becomes  important  because  it  will  become  ae- 
oessary,  wherever  there  is  any  dispute  at 
to  any  portion,  to  make  sepanite  rates  for 
eveiy  portion,  which  will  be  very  inoonTenieol 
But  until  the  Legislature  or  a  Soperior  Court 
thinks  otherwise,  we  must  take  it  that  that  will 
be  so.  But  then  oomes  the  question,  which  is  the 
one  we  have  to  consider,  whether  or  no  the  stable 
m  question  are  shown  to  be  in  the  oocapation  of 
the  Clay  Cross  Company,  so  that  the  Clay  Orom 
Company  are  to  be  rated  P  That  depends  entirely 
on  this :  if  the  London  and  North- Western  Bail- 
way  Company,  who  are  the  owners  and  occupiers 
of  the  station,  have  a  place  there,  inside  wnidi, 
and  as  a  portion  of  which,  station  there  was  this 
stable;  if  they  have  entei^sd  into  an  azreement 
with  the  Clay  Cross  Company  that  the  Cuty  CroM 
Comp)any  shall  enter  into  and  be  exclusively  pos- 
sess^ of  this  stable  and  shall  so  continue  until 
after  the  expiration  of  one  months*  notice ;  and  if 
the  Clay  Cross  Comp>any  have  acted  on  that  agree- 
ment, and  under  it  have  entered  into  and  taken 
possession  of  the  stable,  then  the  Clay  Cross  Com- 
pany are  the  occupiers.  But  if  the  intention  of  the 
parties  appearing  on  the  agreement  was  this,  that 
the  Cla^  Cross  Company  should  have  the  sole  right 
of  putting  their  horses  in  the  stable,  the  railway 
company,  nevertheless,  retaining  control  of  tlia 
stable,  as  part  of  their  station,  then  the  railway 
company  would  be  rateable  as  the  occupiers.  Now, 
when  we  come  to  consider  the  words  of  the  ama- 
ment,  we  find  them,  "  We,  the  Clay  Cross  Com- 
pany, in  consideration  of  the  London  and  North- 
western Bailway  Company  permitting  na  to 
occupy  and  use  a  stable" — the  word  " occupy " 
looks  rather  like  the  occupation  of  a  tenant,  ftha 
word  "  use  "  looking  more  like  an  easement — ^^fbr 
the  accommodation  of  four  horses,  at  or  near  the 
Clapham  station  of  the  said  company,  do  herebr 
undertake  and  agree  that  we  will  pay  the  said 
railway  company  the  clear  monthly  rent  or  aum  of 
11.  58.,  the  nrst  payment  to  be  made  on  the  1st 
March  next."  The  word  "  rent "  used  here  would 
not  necessarily  make  the  Clay  Cross  Compaay 
other  tbati  a  kind  of  lodger.  Then  the  agreement 
goes  on :  **  and  we  undertake  and  asree,  so  longii 
we  shall  occupy  or  use  the  said  stable,  to  obsOTa, 
perform,  and  be  bound  by  the  bye-laws,  rules,  and 
regulations  which  shall  for  the  time  being  be 
issued  or  prescribed  by  the  said  railway  com- 
pany for  the  government  and  use  of  their 
railway  stations,  premises,  and  convenienceB.** 
It  is  on  that  clause  of  the  agreement  that 
I  found  my  judgment  that  the  Clay  Croei 
Company  were  but  lodgers  in  this  stable.  Th» 
agreement  goes  on :  "  And  we  further  undertake 
and  agree  to  quit  and  deliver  up  possession  of  the 
said  stable  at  the  expiration  of  one  month  after  a 
notice  in  writing."  That  would  no  doubt  tend  to 
show  that  the  Clay  Cross  Company  were  the 
tenants  and  occupiers,  and  should,  therctof^be 
rated ;  but  the  former  clause  as  to  obsernmoe  of 
the  bye-laws,  &c.,  which  the  railway  compaBy 
might  make  from  time  to  time,  leads  me  to  a  oon* 
trary  conclusion.  Before  that  agreement  wv 
entered  into,  it  is  ouite  clear  that  this  stable^ 
which  was  inside  tne  waJls  of  the  oompanj'i 
premises,  and  could  only  be  got  at  hj  goag 
through  the  gates  of  the  company,  was  a  portioB 
of  the  premises  of  the  station.  It  was  importHit 
to  the  railway  company  that  they  iAioald  not  gnflk 
a  lease  of  this  stable  to  anyone,  and  so  onaftaa 
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tenancy  of  it,  but  that  they  should  grant  only  a 
license  to  use  it,  retaining  themselves  the  control 
and  management  of  it ;  like  the  case  of  a  theatre, 
where  the  owner  of  the  theatre  gives  for  a 
term  the  sole  nse  of  a  Ptall  or  a  box,  but 
the  sole  occupation  is  nevertheless  retained 
by  the  owner  of  the  theatre.  When  we  consider 
tnat  it  was  very  desirable  and  important  for  the 
railway  company  to  retain  the  control  and  man- 
agement of  this  stable ;  and  when  we  find  that 
they  stipulate  in  the  agreement  that  the  Clay  Cross 
company  "  shall  be  subject  to  the  bye-laws,  rules, 
and  regulations  made  for  the  government  and  use 
of  the  railway  stations,  premises,  and  conve- 
niences,'* it  amounts  to  a  declaration  that  the 
stable,  though  used  by  the  Clay  Cross  company, 
should  nevertheless  remain  part  of  the  railway 
station,  and  subject  to  their  control,  and  conse- 
quently the  railway  company  are  the  occupiers 
and  the  proper  persons  to  be  rated.  Taking  that 
Tiew  of  tne  case  1  think  that  our  judgment  should 
be  fcenerally  for  the  defendants. 

QuAiN,  J, — I  am  of  the  same  opinion,  though  I 
have  come  to  this  conclusion  after  some  hesita- 
tion.   I  think,  however,  that  the  whole  substance 
of  the  arrangement  made    between   the    parties 
leads  to  that  conclusion.    Before  that  arrangement 
was  come  to,  it  is  clear  that  these  stables  were 
part  of  the  railway  premises  at  that  particular  place 
at  Clapham  Junction.    They  are  within  the  cur- 
tilage which,  as  a  whole,   was  in  the  possession 
and  occupation  of  the  railway  company.     They 
can  only  be  approached  by  the  roads  over  which 
the  railway  company  undoubtedly  have  exclusive 
control ;  they  are  entered  by  gates  at  the  end  of 
these  approaches,  which,  I  think  we  may  fairly 
infer,  are  under  the  control  of  the  railway  com- 
pany.   Therefore  the  railway  company  seems  to 
me  to  be  in  possession  and  occupation  of  the  whole 
of  these  premises,  very  much  like  the  case  of  the 
cemeteries,  which  were  held  to  be  in  the  exclusive 
occnpation  of  the  cemetery  companies.     When  we 
look  at  the  agreement  itself,  we  find,  no  doubt, 
some  ambiguous  expressions  which  may  be  con- 
strued either  way ;  out  when  we  look  at  the  con- 
venience of  the  thing,  and  the  situation  of  the 
premises,  and  the  general  control  evidently  exer- 
cised and  intended   to   be  exercised  over  these 
stables  by  the  railway  company  under  their  bye- 
laws,  I  come  to  the  conclusion  that  on  the  whole 
Uie  stables  are  not  in  the  occupation  of  the  Clay- 
cross  Company,  in  the  strict  sense  of  the  word 
occupation,  but  in  that  of  the  railway  company, 
who    are   therefore    the    proper    persons    to   be 
rated.     Looking    at    the    words    themselves    of 
the    agreement,    it    is    singular    that    it    does 
not    grant     permission    to     use     and     occupy 
any    p>articnlar    stable    at   a!l    upon    the    pre- 
mises, and  I   am  very  much    inclined  to  tnink 
that    all    that    was    intended    to    be    given    to 
the  Clay  Cross  Company  was  stable  room  for  four, 
horses,  the  words  being,  "  the  company  permitting 
ns  to  use  a  stable  " — not  stable  No.  4  or  No.  5,  or 
any  particular  stable — "  for  the  accommodation  of 
fonr  iiorses  at  or  near  the  Clapham  Station."    I 
do  not  think  that  this  construction  of  the  agree- 
ment is  contradicted  by  the  other  part  of  it  as  to 
delivering  up  possession  at  the  expiration  of  a 
month's  notice  m  writing.    No  particular  stable  is 
mentioned,  and  it  appears  that  there  are  several  on 
the  premises,  all  the  coal  owners  seeming  to  have 
iripttia.i'  accommodation ;  and  as  I  read  the  ag^ree- 
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meut  all  that  it  really  means  is  that  until  it  has 
been  terminated  by  a  month's  notice  in  writing  the 
railway  company  shall  provide  for  the  use  and 
accommodation  of  the  coalowners,  stable  accom- 
modation for  four  horses.  On  the  whole  I  have 
come  to  the  conclusion  which  I  have  already  stated, 
though  with  some  hesitation,  chiefly  caused  by  the 
finding  in  the  case  that  the  railway  company 
**  have  not  in  point  of  fact  exercised  any  control 
over  or  used  any  of  the  stables  during  the 
currency  of  these  agreements."  That  statement 
is  no  doubt  a  very  strong  one,  and  is  calculated  to 
convey  the  idea  of  an  exclusive  occupation  by  the 
railway  company ;  but,  taking  the  whole  of  the 
circumstances  into  consideration,  looking  at  the 
character  of  the  premises  and  the|  way  in  which 
they  were  used,  and  looking  at  the  manifest  con- 
venience there  is  that  the  company  should  have 
entire  control  over  their  premises,  I  consider  it 
safer  and  more  convenient,  where  the  terms  of  the 
agreement  are  ambiguous,  to  construe  them  as 
amounting  to  a  licence  to  use  and  not  to  a  demise 
of  the  stables. 

Archibald,  J. — As  to  the  first  point,  whether 
the  validity  of  the  rate  can  be  disputed  in  this  form 
of  action,  I  think,  when. the  cases  are  carefully  con- 
sidered, it  appears  that  where  there  is  one  entire 
rate,  and  part  of  the  property  rated  is  not  in  the 
occnpation  of  the  persons  rated,  that  docs  justify 
the  raising  of  the  question  in  this  form  by  action 
of  replevin,  the  question,  that  is,  whether  the 
matter  has  been  coram  non  judice.    As  to  all  the 

E remises  except  the  stables,  I  agree  with  all  that 
as  been  said  oy  my  brother  Blackburn,  and  I  do 
not  think  it  necessary  to  add  anything  to  what 
he  said.  The  important  question  is  as  to  the  stables 
whether  the  railway  company  are  liable  to  be 
rated  in  respect  of  them  or  not.  That  depends 
upon  the  intention  of  the  parties  appearing  on  this 
agreement,  which  ^ives  the  use  and  occnpation  of 
the  stables.  Looking  at  the  various  provisions,  I 
have  come  to  the  conclusion  that  all  that  was  given, 
or  that  was  intended  to  be  given,  was  a  mere  ease- 
ment. Before  this  agreement  the  stables  were 
part  of  the  premises  of  the  railway  station,  and 
situated  within  the  curtilage ;  and  when  we  find 
that  the  persons  to  whom  the  nse  of  the  stables  is 
allowed  are  to  be  bound  by  the  bye-laws,  rules,  and 
regulations  which  shall  from  time  to  time  be  issued 
or  prescribed  by  the  railway  company,  I  draw 
from  that  the  inference  that  the  stables  were 
not  intended  by  this  agreement  to  be  placed 
beyond  the  control  of  the  company,  but  that 
they  were  to  remain  part  of  the  property  occu- 
pied by  the  company.  As  the  railway  company 
might  make  bye-laws  in  the  fullest  manner  under 
the  Companies*  Clauses  Act,  to  regulate  their 
affaira,  before  this  agreement  was  entered  into, 
from  their  inserting  this  clause  as  to  bye-laws  in 
their  agreement  I  draw  the  inference  that  it  was 
not  their  intention  to  part  with  their  control  over 
these  stables,  and  that  they  still  remain  liable  to 
be  rated  as  the  exclusive  occupiers  of  the  pre- 
mises. I  agree,  therefore,  with  the  other  members 
of  the  court  that  there  should  be  judgment  for  the 
defendants. 

Judgment  for  the  defendants. 

Attorney  for  plaintiffs,  E.  F,  Boherts, 

Attorney  for  defendants,  /.  0.  F,  Warrington 
Bagera, 
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Wednesday,  Jan,  20, 1876. 

The  Local  Board  of  Health  of  Aberdaae  (apps.) 

V.  Hammett  (reap.) 

Voting  paper — Fabricating  —  Mens  rea  —  Local 
Qovernment  Act  1858  (21  ^'  22  Vict.  c.  98),  sect, 
J  3,  sub-sect,  5. 

Resp&ndent  called  at  the  house  of  a  voter  to  canvass 
in  favour  of  one  of  the  candidates  at  an  election 
for  menihers  of  a  local  board  of  health.  The  voter 
wa^  absent,  but  his  wife,  being  authorised  by  her 
husband  to  act  for  him  in  the  matter,  placed  her 
mark  on  the  voting  paper,  to  which  respondent 
added  his  signature  as  attesting  witness.  Respon- 
dent also,  bond  fide  believing  in  tJie  authority  of 
the  wife  to  act  for  her  husband,  and  lu  the  pro- 
priety of  what  he  was  doing,  affixed  in  tlie  margin 
the  hu8hand*s  initials  to  the  name  of  the  catidiAate 
for  whom  he  was  canvassing. 
Held,  that  respondent  was  not,  under  the  circum- 
stances, guilty  of  "fabricating  in  whole  or  in 
part "  a  voting  paper,  within  sect,  13,  sub-sect,  5, 
of  the  Local  Government  Act  1858  (21  ^  22  Vict, 
c,  98). 
Case  stated  under  20  &  21  Viet.  c.  43,  for  the  opi- 
nion of  the  court  upon  a  question  of  law. 

At  a  petty  sessions  held  at  Aberdare,  in  the 
county  of  Glamorgan,  on  the  21st  Oct.  1873,  an 
information  of  the  Local  Board  of  Health  of  Aber- 
dare was  heard  against  one  John  Hammett,  under 
the  21  &  22  Vict.  c.  98,  s.  13,  sub-sect.  5,  "for 
that  he,  the  said  John  Hammett,  did  fabricate  a 
certain  voting  paper." 

From  the  evidence  it  appeared  that  an  election 
took  place  in  August  last  for  a  member  to  serve  on 
the  board  of  health. 

That  there  were  two  candidates,  a  Dr.  Price  and 
Mr.  Howell  Williams. 

That  Edward  Richards  was  a  voter  duly  qualified 
to  vote  at  that  election. 

That  Henry  Davies  was  duly  appointed  by  the 
said  board  of  health  to  deliver  the  voting  papers 
on  the  22nd  Au^.  to  those  persons  entitled  to  vote 
at  the  said  election,  and  to  collect  them  on  the  day 
of  election,  the  26th  Aug.  following. 

That  on  the  22nd  Aug.  a  voting  paper  was  left 
fay  the  said  collector  at  the  house  of  the  said 
Edward  Richards,  of  which  fact  the  said  Edward 
Richards  was  aware. 

That  on  the  following  day,  the  23rd  Aug.,  the 
respondent,  John  Hammett,  with  Howel  Williams, 
one  of  the  candidates,  called  at  the  house  of  the 
said  Edward  Richards  to  canvass  him  for  his  vote 
on  behalf  of  Mr.  Howel  Williams. 

That  Edward  Richards  was  not  at  home,  but  his 
wife  was.  and  upon  being  asked  for  her  husband*s 
vote  in  favour  of  Williams  she  consented  to  give 
it,  and  made  her  mark  at  the  bottom  of  the  voting 
paper,  the  said  respondent  at  the  same  time  wit- 
nessing the  mark  of  the  said  wife  and  affixing  the 
initials  of  the  said  Edward  Richards  to  the  name 
of  the  said  Howel  Williams  in  the  margin. 

That  the  said  Edward  Richards  was  aware  that 
his  wife  had  so  signed  the  paper,  as  he  swore  upon 
the  hearing  of  the  information,  "L  leave  such 
matters  to  ner,  and  1  did  so  this  time,  as  I  have 
done  many  times  before,  because  I  think  she  is 
wise  and  capable  enough  to  do  it." 

That   the   respondent  affixed  his   signature  as 

witness  to  the  mark  of  the  wife,  describing  it  as 

the  mark  of  the  voter,  and  the  initials  of  Edward 

Bichards  in  the  margin,  bona  fide  believing  that 


she  was  entitled  to  sign  on  behalf  of  her  hnsbtnd, 
and  that  he,  in  doing  as  he  did,  was  in  no  way 
acting  contrary  to  the  Act,  and  left  the  TOting 
paper  open  for  the  husband's  inspection. 

That  on  the  day  of  the  election,  the  26tb  Aug., 
the  collector  called  at  the  house  of  the  said  Edwird 
Richards  for  the  voting  paper,  but  was  told 
it  had  been  mislaid,  and  no  voting  P^^^  ^*^ 
either  tendered  or  sent  in  on  behalf  of  Bdwtrd 
Richards. 

That  on  the  27th  Aug.,  the  day  for  coantinjS  up 
the  votes,  and  when  under  the  before-mentioDea 
circumstances  no  additional  voting  papers  could 
have  been  either  tendered  or  received,  a  relation  of 
one  of  the  candidates  induced  the  said  Edward 
Richards  to  go  down  with  the  voting  paper,  whidi 
had  been  found,  to  the  office  of  the  board  of  health, 
where  it  was  produced  before  the  chairman  who 
was  casting  up  the  votes,  and  at  the  instigatioo  of 
Mr.  Thomas,  who  was  appointed  to  assist  the 
chairman  in  the  conduct  oi  the  election,  the  words 
in  red  ink  were  written  across  the  voting  paper, 
and  signed  by  the  said  Edward  Richards,  and 
witnessed  by  the  said  Mr.  Thomas.  Those  woids 
were:  "I,  Edward  Richards,  hereby  certify  that 
this  paper  was  filled  up  and  my  vote  recorded  for 
Howell  Williams  without  my  knowledge  or  aswj- 
tion.     (Signed)    Edward  Richards." 

That  in  recording  the  votes  given  at  the  aid 
election,  the  voting  paper  of  Edward  Richards  wm 
not  received  or  admitted  by  the  chairman,  as  the 
same  remained  uncollected  "through  no  fault  of 
the  chairman  or  the  person  appointed  to  leoene 
the  same:"  (11  &  12  Vict.  c.  63,  s.  26.) 

That  at  the  hearing  of  the  said  information  the 
said  Edward  Richards  swore  that,  altbon^  the 
words  were  read  to  him,  and  signed  by  him,  the 
words  were  not  his,  and  did  not  convey  his  rml 
meaning. 

The  justices  were  of  opinion  that  at  the  timeUv 
respondent  so  signed  ana  attested  the  said  voting 
paper,  he  bond  fide  believed  that  the  wife  had  the 
authority  of  her  husband  (the  said  Edwud 
Richards)  to  sign  his  name  (which  in  point  of  &et 
she  had),  and  that  the  respondent  had  no  oriniinil 
or  unlawful  intention  in  witnessing  her  signstme^ 
and  therefore  dismissed  the  summons. 

The  following  question  is  submitted  for  the  con- 
sideration of  this  honourable  oonrt:  Whether, 
under  the  circumstances  above  stated,  the  jastioes 
were  bound  to  find  the  said  John  Hammett  fSBokvf 
of  fabricating  the  said  voting  paper. 

Given  under  our  hands  the  2-kn  Feb.  1874. 

(Signed)  A.  Ds  Rrmv. 

D.  £.  WCLLUA 

Pritchard,  for  the  appellants. — Sect.  13,  sab-sect 
5,  of  the  Local  Government  Act  1858  (21  t  ^ 
Vict.  c.  98),  enacts  that,  "  If  any  person  &bricaM 
in  whole  or  in  part,  alters,  defaoes,  destroys,  alh 
s tracts  or  purloins  any  voting  paper,  or  personsftei 
any  person  entitled  to  vote  in  porsoanoe  of  the 
Public  Health  Act  1848,  or  this  Act,  or  bMj 
assumes  to  act  in  the  name  or  on  the  behalf  of  snj 
person  so  entitled  to  vote,  or  interrupts  the  ^itn- 
bution  of  any  voting  papers,  or  distribntes  the 
same  under  a  false  pretence  dT  being  hiwfally  sa* 
thorised  so  to  do,  he  shall  for  every  sadh  offeDCsbe 
liable,  on  conviction  before  two  joatioeei,  to  be  is* 
prisoned  in  the  common  gsolor  noose  of  ooiisutios 
for  any  period  not  exceeding^  three  months,  wA 
or  without  hard  labour."  It  is  sabmittod  ftstk  oi 
the  undisputed  facts  of  the  oaae^  tho 
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Beg.  V,  FisHBB. 


LQ.B. 


was  goDtj  of  "  fabrioating,  in  whole  or  in  part,"  a 
voting  paper,  within  the  meaning  of  this  enaot- 
ment,  when  he  attested  the  mark  of  the  wife  as  the 
si^natore  of  the  husband,  and  put  the  husband's 
initials  in  the  marfj^n.    [Lush,  J  .—Is  not  the  word 
**  fitbricate  "  used  m  a  bad  sense,  meaning  forgery  P 
and  to  oonstitute  a  criminal  offence  must  there  not 
be  a  metu  rea,|which  is  distinctly  negatived  here  ?] 
It  is  submitted  that  that  is  not  necessary  here.  In 
Beg.  ▼.  Hartshorn  and  others  (6  Cox  Crim.  Cas. 
S95),  the  defendants  had  gone  to  the  houses  of 
▼oters  who  were  marksmen,  to  assist  in  filling  up 
the  Yotinff  papers,  and  haying  obtained  the  express 
or  implied  consent  of  voters,  or  members  of  their 
fitttnilies,  filled  up  the  papers  with  the  proper  names 
and  marks  of  the  yocers,  and  put  their  own  names 
as  attesting  witnesses,  without  obtaining  the  actual 
signatures  or  marks  of  the  parties  themselves. 
Grompton,  J.,   said:    ^This  does  not  amount  to 
forgery,  although  it  is  undoubtedly  an  irregular 
proceeding.  ...  It  is  possible  that  the  irregularity 
committed  may  be  indictable,  as  it  is  clear  the 
BtotQte  intended  that  the  voter  should  affix  his 
mark  propria  manu,  but  the  attestation    in  the 
mode  adopted  in  this  case  is  not  forgery.    There 
18  no  false  statement  implied,  and  the  offence  of 
the  crime  of  forgery  is  making  a  false  entry  or 
signature,  knon  ing  it  to  be  without  authority,  and 
with  intent  to  defraud.    As  I  have  already  stated, 
I  am  not  at  all  sure  that  some  procecdins:  might 
not  have  been  framed  to  meet  this  case,  but  it  is 
certainly  not  forgery."    After  this  decision  came 
the  Act  of  1858  (sect.  13,  sub-sect.  5),  meeting,  it  is 
submitted,  this  very  case,  and  making  a  new  offence. 
FLusH,  J. —  Giving   rather    a    summary  remedy. 
M«LLOR,  J.—By  the  word  "  fabricate,"  the  Legis- 
lature must  have  intended  an  act  done  maid  fide,^ 
Where  the  doing  of  a  thing  is  forbidden  by  statute, 
it  is  not  necessary  to  show  a  giiilty  mind  in  order 
to  prove   the   offence.     In  Foulger  v.  SteadTiian 
(26  K  T.  Rep.  N.   S.  395 ;    L.  Rep.    8  Q.   B. 
65)9  a    railway  company    having    allowed    cabs 
to   stand  on   a   thoroughfare  belonging   to    the 
company,  on  payment  of  a  weekly  sum  by  the 
drivers,  a  particular  cab  driver,  not  being  one 
of  those  who  paid,  stood  his  cab  in  the  thorough- 
fiure,  and  refused  to  leave  when  requested  on  behalf 
of  the  company  so  to  do,  and  this  court  held  that 
he  was  a  wdful  trespasser,  within  3  &  4  Vict.  c.  97, 
a.  16.     "  We  think,^'  said  Blackburn,  J.,  "  that  if 
a  man  does  intentionally  and  purposely  stay  on  the 
imilway  premises  after  being  requestea  to  leave,  he 
ocmimits  a  wilful  trespass,  within  sect.  16  of  3  &  4 
Vict.  c.  97,  although  he  fancier  that  he  is  entitled 
to  remain  upon  the  premises  because  other  drivers 
are  allowed  to  put  their  cabs  upon  the  stand,  pur- 
suant to  certain  terms.    If  there  had  been  a  oond 
fide  claim  of  a  right,  which  upon  the  evidence  ad- 
duced could  exist  at  law,  the  alderman  would  have 
been  bound  to  hold  his  hand ;  but  hero  the  defence 
onlv  amounted  to  this,  that  the  respondent  believed 
he  had  a  right  to  stand  his  cab  upon  ground  which 
was  the  premises  of  the  company,  without  their 
leave.    This  does  not  prevent  the  respondent  from 
being  a  wilful  trespasser." 

B.  l\  Williams,  for  the  re8]x>udent,  was  not  called 
upon. 

MiLLOB,  J. — ^I  am  clearly  of  opinion  that  the 
magistrares  were  right  in  the  view  they  took  of 
this  case.  It  is  souQht  to  make  a  man  a  criminal 
for  doing  an  act  witdout  sufficient  authority,  whilst 
it  ia  foond  that  he  believed  he  had  authority  to  do 


what  he  did.  The  magistrates,  in  fact,  find  that 
he  had  no  guilty  intention  of  any  kind.  The  wife 
of  the  voter  had  actual  authority  to  sign  the  voting 
paper  for  him,  and  thought  that  she  was  acting 
according  to  law  in  what  she  did.  It  is  said,  how- 
ever, that  in  attesting  the  wife's  signature  and 
putting  the  voter's  initials  in  the  margin,  the 
defendant  "  did  fabricate  a  voting  paper,  within 
the  meaning  of  the  Act.  But  when  we  come  to 
consider  what  the  Legislature  intended  to  consti- 
tute an  offence  under  the  Act,  it  is  clear  that  what 
was  in  their  contemplation  was  the  case  of  a  man 
doing  what  he  knows  is  not  right.  The  magis- 
trates have  found  the  contrary  of  that  here,  and 
their  finding  on  the  fact  is  binding  on  us.  If  the 
facts  of  the  case  are  stated  correctly,  the  respon- 
dent was  guilty  of  no  offence  within  the  meaning 
of  this  Act  of  Parliament,  for  I  think  he  did  not 
fabricate,  in  whole  or  in  part,  a  voting  paper  within 
the  meaning  of  the  Act.  The  section  of  the  Act  is 
this :  "  If  any  person  fabricates,  in  whole  or  in  part, 
alters,  defaces,  destroys,  abstracts,  or  purloins  any 
voting  paper,  or  personates  any  person  entitled  to 
vote  in  pursuance  of  the  Public  Health  Act  1848, 
or  this  Act,  or  falsely  assumes  to  act  in  the  name 
or  on  the  behalf  of  any  person  so  enticed  to  vote, 
&c.,  he  shall  for  every  such  offence  be  liable,  on 
conviction  before  two  justices,  to  be  imprisoned,  &c." 
All  the  words  used  there  import  a  criminal  inten- 
tion, a  mens  rea,  and  without  a  m^ns  rea  you  cannot 
make  out  that  there  is  an  offence  under  the  statute. 
The  magistrates  were  therefore  quite  right  in  their 
decision. 

Lusii,  J. — I  am  of  the  same  opinion.  We  are  not 
called  on  to  determine  whether  this  was  such  a 
vote  as  ought  under  the  circumstances  to  have 
been  received,  but  whether  the  respondent  was 
guilty  of  fabricating  the  voting  paper ;  and  I  am 
clearr^  of  opinion  that  fabricating  imports  the 
knowingly  doing  a  wrongful  act,  and  that  the  re- 
spondent was  not  guilty  of  that  act  here. 

QuAiN,  J. — I  am  of  tne  same  opinion.  I  think 
that  fabricating  means  something  false  and  fraudu- 
lent, and  that,  unless  the  facts  show  that  the  person 
knew  that  he  was  doing  wrong,  there  is  no  offence 
within  the  Act  of  Parliament. 

Judgm^mtfor  tlie  respondnnt 

Attorneys  for  appellants,  Richards  and  WaVkeVy 
for  Qery,  Aberdare. 

Attorneys  for  respondent,  Pwkis  and  Perry,  for 
Phillips,  Aberdare. 


Saturday,  Jan.  23, 1875. 
Beo.  v.  Fisher. 

Metropolitan  magistrates — Jurisdiction — Having  or 
conveying  suspected  property — Arrest  in  a  hou^e 
—2  ^  3  Vi^L  chapters  47  ^  71. 

The  defendant  was  seen  in  a  metropolitan  street  to 
stealthily  produce  an  empty  bag  from  under  his 
jacket,  plOfCe  it  under  the  legs  of  tlie  coachmaih  of  a 
brougham,  and  with  his  assistance  take  instead  a 
bag  full  of  oats,  which  lie  carried  off  on  his 
shoulder.  Tfie  coa^chman  immediately  droc^: 
rapidly  off.  A  police  constable  was  told  of  what 
had  occurred,  and  his  attention  was  called  to  th*i 
defendant  and  his  burden.  He  followed,  but  cam*- 
up  only  after  the  defendant  had  entered  his  own 
house,  when  the  constable  arrested  him. 

Held,  that  the  conviction  of  the  defendant  hi^  tc 
nMgietraie  umier  Ike  M^«:lropo\Uai^  PoUca  CjqwvVa 
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BbO.  V,  FiSHEB. 


[Q.B. 


Act^  1830,  «.  24,  for  having  in  his  possession  these 

oats  nohich  were  then  and  there  suspected  of  being 

unlawfully  obtained,  was  under  the  circumstances 

right. 
On  an  appeal  made  by  the  defendant,  Edmurd 
Fisher,  under  2  &  3  Vict.  c.  71,  s.  50,  against 
a  conviction  for  misdemeanour  by  one  of  the 
magistrates  of  the  police  courts  of  the  metro]x>lis, 
dated  the  27th  Nov.  1872,  which  came  on  to  be 
beard  by  the  General  Quarter  Sessions  of  the 
Peace  holden  in  and  for  the  county  of  Middlesex 
on  the  25th  Jan.  1873,  the  court  id^rmed  the  said 
conviction  subject  to  the  opinion  of  the  Queen's 
Bench  on  the  following  case : 

The  conviction  took  place  under  the  Police  Act, 
2  &  3  Vict.  c.  71,  s.  24,  for  having  on  the  20th 
day  of  Nov.  1872,  at  the  parish  of  St.  Giaorge, 
Hanover- sG|uare,  in  the  county  of  Middlesex,  in 
his  possession  tbirtv  pounds  weight  of  oats,  which 
oats  were  then  ana  there  suspected  of  being  un- 
lawfully obtained,  and  the  said  Edward  Fisher 
not  giving  a  satisfactory  account  how  he  came  by 
the  said  oats,  the  said  magistrate,  pursuant  to  the 
said  statute  in  sach  case  made  and  provided, 
deemed  the  said  Edward  Fisher  guilty  of  a  mis- 
demeanor, and  adjndged  him  for  the  said  offence 
imprisoned  in  the  Honse  of  Correction  at  Cold 
Bath  Fields  in  the  said  county  and  district,  and 
there  kept  to  hard  labour  for  the  space  of  thirty- 
two  days. 

On  the  morning  of  the  20th  Nov.  1872,  a 
brougham  was  driven  into  Churton-street,  Pimlico, 
in  the  metropolitan  police  district,  and  there  dre^ 
up.  The  said  Edward  Fisher  went  up  to  it,  un- 
buttoned his  jacket,  and  produced  an  emptv  bag, 
which  he  placed  under  the  legs  of  the  coachman, 
who  was  sitting  on  the  box  of  the  said  brougham, 
and  had  raised  the  leather  apron  in  front  of  him  to 
facilitate  the  act  of  Fisher.  He  then  walked  to 
the  end  of  the  street,  looked  up  and  down,  and 
returned  to  the  said  brougham  and  took  from 
under  the  said  coachman's  Tegs  a  bag  full  of  oats, 
weighing  301b.  He  took  the  bag  of  oats  on  his 
shoulder,  and  went  off  as  quickly  as  he  could.  The 
coachman  then  drove  the  brougham  away  at  a  very 
rapid  pace. 

The  attention  of  Heniy  Whittingham,  a  police 
constable  of  the  Metropolitan  Police,  was  called  to 
the  fact  by  a  person  who  had  seen  what  took  place 
between  Fisher  and  the  coachman  At  that  time 
Fisher  was  carrying  the  bag  along  a  street  leading 
out  of  Churton-street.  The  constable  was  about 
150  yards  away  from  him,  and  having  followed 
him  for  about  200  yards,  and  reduced  the  distance 
between  them  to  a  dozen  yards,  he  saw  him  enter 
his  (Fisher's)  own  shop,  which  was  a  grocer's  shop, 
with  dwelling  house,  in  which  Fisher  lived.  The 
police  constable  followed  to  the  door  of  the  said 
shop  of  the  said  Edward  Fisher  who  came  forward ; 
the  constable  asked  him  whether  a  man  had  en- 
tered with  a  parcel?  Fisher  at  once  replied, 
"Yes,  I'm  the  man;  that's  all  right,  sir,  I  received 
it  from  a  coachman;"  and  he  further  said,  in  an- 
swer to  the  constable,  **  that  he  didn't  know  the 
coachman's  name." 

The  constable  took  possession  of  the  bag  which 
Fisher,  before  the  constable  entered,  had  put  down 
in  a  comer  at  the  back  of  the  said  shop.  The  con- 
stable then  toolc  Fisher  into  custody. 

Fisher  was  subsequently  brought  before  the  said 

nia^ibtrate,  and  was  charged  under  the  said  24th 

settion  with  hawing  in  his  possession  the  said  oats. 


which  were   reasonably  suspected  of  being  un- 
lawfully obtained. 

The  foregoing  facts  were  proved  before  the 
magistrate,  and  Fisher  was  then  called  npoa  to 
give  an  account  of  how  he  came  by  the  said  otfti, 
and  he  thereupon  said,  "  I  received  them  finom  a 
friend  of  mine ;  I  don't  know  his  name ;  he  says, 
I  have  a  bit  of  com  if  you  like  it ;  he  says,  yon 
can  give  me  a  little  tea  or  coffee  for  it.  Fve  given 
him  things  before  for  com,  and  lent  him  a  little 
money." 

The  magistrate  deemed  this  to  be  anunsatif- 
factory  account  and  committed  Fisher,  and  ordered 
him  to  be  imprisoned  and  kept  to  hard  labour  for 
32  days. 

On  the  hearing  of  the  appeal  at  the  aessioDS, 
the  same  facts  were  proved. 

It  was  contended  on  behalf  of  Fisher  that  the 
magistrate  had  no  jurisdiction  to  commit  him 
under  sect.  24  of  2  &  3  Vict.  c.  71,  because  he  was 
arrested  with  the  oats  in  his  possession  in  his  own 
house,  and  was  not  arrested  under  2  &  3  Vict  e. 
47,  s.  Q^,  It  was  also  contended  that  as  the  mode 
in  which  the  oats  came  into  his  possession  wai 
known  and  proved,  he  could  not  be  convicted 
under  sect.  24,  and  that  such  section  did  not  apply 
to  a  case  like  the  present,  where  th^  oats  wen 
actually  stolen ;  and  that  the  magistrate  ought  not 
to  have  summarily  convicted  Fisner,  but  have  sent 
him  to  the  sessions  to  be  tried  by  a  jury. 

The  magistrate  and  Court  of  (xeneral  Qnazter 
Sessions  were  of  opinion  that  the  case  was  within 
the  provisions  of  the  Act,  and  confirmed  the  oon* 
viction  with  costs. 

The  question  for  the  opinion  of  this  oonrt  is, 
whether  the  Court  of  Quarter  Sessions  was  right 
in  law  in  affirming  the  said  conviction.  If  the 
court  shall  answer  this  question  in  the  affirniati?e^ 
the  order  of  the  sessions  is  to  be  affirmed  with 
costs ;  if  in  the  negative>  such  order  and  convictioB 
are  to  be  quashed. 

Tickell  argued  in  support  of  the  conviction. — ^The 
section  upon  which  the  magistrate  acted  is  2  A3 
Vict.  c.  71,  s.  24 :  "  That  every  person  who  shell 
be  brought  before  any  of  the  said  magistnteii 
charged  with  having  in  his  possession,  or  convey- 
ing in  any  manner  anything  which  maj  be  reaeon- 
ably  suspected  of  being  stolen  or  unlawfully  ob- 
tained, and  who  shall  not  give  an  account  to  the 
satisfaction  of  such  magistrate  how  he  came  bj 
the  same,  shall  be  deemed  guilty  of  a  miBd^ 
meaner."  By  Hadley  v.  Parks  (14  L.  T.  Bep. 
N.  S.  325;  L.  Bep.  1  Q.  B.  444).  the  cMe 
upon  which  the  defendant's  objection  was  baeed, 
it  was  held  that  this  section  was  supplemenal 
only  to  sect.  66  of  2  &  3  Vict.  o.  47,  "Thil 
any  person  found  committing  any  offenoe  ponieh- 
able  either  upon  indictment  or  as  a  misdemesoort 
upon  summary  conviction,  by  virtue  of  this  Acti 
may  be  taken  into  custody  without  a  wanrnot  by 
any  constable,  or  may  be  apprehended  by  the  owner 
of  the  property  on  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servantiorby 
any  person  authorised  by  him,  and  may  be  detained 
until  he  can  be  delivered  into  the  custody  of  a 
constable  to  be  dealt  with  according  to  law ;  and 
every  such  constable  may  also  stop,  search,  and 
detain  any  vessel,  boat,  cart,  or  carriage,  in  or  npoa 
which  there  shall  be  reason  to  suspect  that  any- 
thing stolen  or  unlawfully  obtained  mi^  be  fboad, 
and  also  any  person  who  may  be  reasonably  ana- 
pected  of  having  or  conveying  in  any  «*«■«<■'  ai^ 
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thing  stolen  or  unlawfully  obtained ;  and  any  per- 
son to  whom  any  property  shall  be  offered  to  be 
sold,  pawned,  or  delivered,  if  he  shall  have  reason- 
able cause  to  suspect  that  any  such  offence  has 
been  committed  with  respect  to  such  property,  or 
that  the  same  or  any  part  thereof  has  been  stolen 
or  otherwise  unlawfully  obtained,  is  hereby  au- 
thorised, and,  if  in  his  power,  is  required  to  appre- 
hend aud  detain,  and  as  soon  as  may  be  to  deliver 
sach  offender  into  the  custody  of  a  constabJe, 
together  with  such  property,  to  be  dealt  with  ac- 
cording to  law."  HcuUey  v.  Park€  also  decided  that 
those  two  sections  apply  only  to  possession  in  the 
streets,  and  not  to  possession  in  a  house ;  but  in 
that  case  the  defendants  were  never  seen  to  be 
in  possession  of  the  suspected  goods  in  the  street 
at  all,  as  the  defendant  here  was  seen,  but  in  a 
house  only.  This  defendant  was  reasonably  sus- 
pected of  conveying  goods  unlawfully  obtained  in 
the  very  words  of  both  the  sections,  and  therefore 
the  authority  does  not  apply.  [Stopped  by  the 
Court.] 

PoUimd  (with  him  Mead)  for  the  defendant. — 
A  constable  has  no  authority  under  these  two 
sections  to  entor  a  house  and  arrest  a  man  there 
on  suspicion  of  unlawful  possession ;  and  if  he 
exceeds    his    authority  by  doing  so,  Hadley  v. 
Park$  decides  that  the  magistrate  has  no  jurisdic- 
tion.   The  25th  section  of  the  2  &  3  Vict,  o.  71, 
is  that  which  applies  to  the  circumstances  of  this 
case,  "  That  if  information  shall  bo  given  on  oath 
to  any  of  the    said    magistrates    that    there  is 
.reaHonable  cause  for   suspecting    that    anything 
stolen    or    unlawfully  obtained    is    concealed  or 
lodged  in  any  dwelling-house  or  any  other  place, 
it  shall  be  lawful  for  such  magistrate,  by  special 
warrant  under  his  hand  directed  to  any  constable, 
to  oause  eveiy  such  dwelling-house  or  other  place 
to  be  entered  and  searched  at  any  time  of  the  day, 
or  by  night  if  power  for  that  purpose  be  given  by 
sach  warrant ;  and  the  said  magistrate,  if  it  shall 
appear  to    him    necessary,  may  empower    such 
constable  with  such  assistance  as  may  be  found 
necessary,  such  constable  having  previously  made 
known  such  his  authority,  to  use  force  for  the 
effecting  of  such  entry,  whether  by  bursting  open 
doors  or  otherwise,  and  if  upon  search  thereupon 
made  any  such  thing  shall  be    found,  then    to 
convey  the  same  before  a  magistrate,  or  to  guard 
the  same  on  the  spot  until  the  offenders  ai*e  taken 
before  a  magistrate  or  otherwise  dispose  thereof 
in  some  place  of  safety,  and  moreover  to  take  into 
custody  and    carry    before   the    said  magistrate 
every  person  found  in  such  house  or  place  who 
shall  appear  to  have  been  privv  to  the  deposit  of 
any  such  thing,  knowing  or   having  reasonable 
cause  to  su8{>ect  the  same  to  have  been  stolen  or 
otherwise  unlawfully  obtained."     By  the  following 
section  the  magistrate  may  then   convict    of  a 
misdemeanour,  but  that   can  only  be  when  the 
defendant  has  been  arrested  in  a  house  upon  a 
special  warrant.    [Blackburn,  J. — ^The  defendaut*s 
case  would  be  admittedly  within  sect.  24,  if  the 
constable  had  arrested  him  outside  his  door ;  how 
can  the  magistrate's  jurisdiction  be  affected  by 
the  constable's  trespass  P]    It  has*  been  laid  down 
in  Hadley  v.  Parks,  that  a  magistrate  has  juris- 
diction under  sect.  24  of  the  Act,  c.  71,  only  when 
the  person  charged  is  arrested  under  sect.  66  of 
the  Act,  0.  47.    Another  question  is  whether  a 
magistrate  can  convict  on  this  charge  when  the 
mode  by  which  the  defendant  obtained  possession  of 


the  goods  is  known.  It  then  becomes  a  matter 
for  a  jury  to  decide,  and  the  magistrate  could  only 
commit  for  trial. 

Blackburn,  J. — ^The  defendant's  contention  seems 
to  me  to  be  quite  untenable.  He  has  done  what  by 
the  very  words  of  the  24th  section  is  made  a 
misdemeanour. 

Lush,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Attorneys  for  prosecution,  AUen  and  Son, 

Attorney  for  defence,  W,  D,  Smyth. 


Wednesday,  Jan.  27, 1875. 

Beo.  v.  Yinb. 

Beerhouse  licence — Disqualification — "  Person  eoi¥' 
victed   of  felony"  —  Construction    of  statute — 
Retrospective  operation — Wine    ana   Beerhouse 
Ad  Amendment  Act  1870  (33  ^  34  Vict.  c.  29), 
S.14. 
Sect  14  of  the   Wine  and  Beerhouse  Act  Amend" 
ment  Act  1870  (33  ^  34  Vict.  c.  29)  provides  that 
"  every   person  convicted  of  felony "    shaU   be 
disqualijied  from  sellina  spirits  by  retail,  and 
makes  any  licence  held  by  such  person  void. 
Held  by  Cockbum,  OJ.,  a^id  MeUor  and  Archibald, 
J.J.  (Lush,  J.  dissenting),  that  the  section  had  a 
retrospective  operation,  aiid  applied  to  a  person 
coniricied  before  the  passing  of  the  Act,  so  as  to 
make  a  licence  held  by  him  void. 
James  Vine  was  the  appellant,  and  the  Justices  of 
the    borough    of  Leeds    were    the   respondents. 
Tennant  had  obtained  a  rule  calling  on  the  prose- 
cutors to  show  cause  why  the  orderof  sessions  stated 
in  paragraph  8  of  the  case  sot  out  below  should  not 
be  quashed  for  the  insuf&ciency  thereof 

The  following  was  the  case  stated  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

1.  The  Fox  and  Grapes  is  an  old  established  inn 
situate  in  the  borough  of  Leeds,  and  in  1873  one 
James  Edward  Saviile  Theaker  became  by  transfer 
the  holder  of  licences  under  9  Geo.  4,  c.  61,  and  subse* 
quent  statutes  amending  the  same,  by  which  he  was 
empowered  to  keep  the  said  inn,  and  therein  to  sell 
exciseable  liquors  oy  retail  to  be  consumed  on  the 
premises. 

2.  The  said  licences  to  the  said  Theaker  were 
duly  renewed  at  the  general  annual  licensing 
meeting  in  1873. 

3.  In  Jan.  18G5  the  said  Theaker  was  con- 
victed of  felony,  and  was  then  sentenced  to  and 
suffered  three  months'  imprisonment  with  hard 
labour.  The  fact  of  such  conviction  was  first  known 
to  the  authorities  of  the  borough  and  the  owners  of 
the  said  inn  in  the  month  of  November  1873. 

4.  Thereupon  the  appellant  James  Vine  became 
tenant  of  the  said  inn,  and  in  Feb.  1874  applied 
to  the  justices  of  the  said  borough  for  the 
transfer  to  him  of  the  licences  held  up  to  that  time 
by  the  said  Theaker. 

5.  The  said  justices  refused  the  application,  on 
the  ground  that  such  licences  were  void  by  reason 
of  the  conviction  for  felony  of  the  said  Theaker. 

6.  The  said  appellant  duly  appealed  to  the  Court 
of  Qujtrter  Sessions  for  the  West  Biaing  of  York- 
shire against  such  refusal. 

7.  Upon  the  hearing  of  the  appeal  it  was  con- 
tended on  the  part  of  the  appellant,  and  denied  on 
the  part  of  the  respondents,  that  the  licences  held 
by  the  said  Th^^er  were  si  biisting  at  the 
time  of  the  application  to  the  \uatic»&  V^^  n^e^^^ 
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appellant,  and  that  the  statute  33  &  34  Vict.  o.  29, 
B.  14  applied  to  only  to  persons  convicted  of 
felonyafter  that  passing  of  the  Act. 

8.  The  Court  of  Quarter  Sessions  dismissed  the 
appeal,  upon  the  ground  stated  by  the  justices  of 
the  borough ;  but  for  the  purpose  of  giving  full 
effect  to  the  judgment  of  the  Court  of  Queen's 
Bench,  in  case  it  should  be  in  iavour  of  the  appel- 
lant, they  directed  by,  and  with  the  consent  of  the 
parties,  that  the  transfer  should  be  granted,  but 
that  the  licence  should  be  lodged  with  the  clerk  of 
the  peace,  and  the  house  not  be  opened  unless,  and 
until  the  Court  of  Queen's  Bench  should  decide  in 
favour  of  the  appellant. 

9.  The  question  for  the  opinion  for  this  court  is, 
whether  the  said  licences  so  held  by  the  said 
Theaker  were  or  were  not  void  by  reason  of  his 
said  conviction  for  felon  v. 

10.  If  the  court  is  of  tne  affirmative  opinion,  the 
order  of  the  Court  of  Quarter  Sessions  is  to  stand, 
otherwise  such  order  is  to  be  reversed,  and  judg- 
ment given  for  the  appellant,  James  Vine. 

Maule,  Q.C.  {Witberforce  with  him),  for  the 
respondents,  showed  cause  against  the  rule. — The 
question  depends  upon  the  interpretation  of  the 
Wine  and  Beerhouse  Act  Amendment  Act  1870 
(33  &  34  Vict.  c.  29),  s.  14.  That  section  provides 
that  "  every  person  convicted  of  felony  shall  for 
ever  be  disqualified  from  selling  spirits  by  retail, 
and  no  licence  to  sell  spirits  ov  retail  shall  be 
granted  to  any  person  who  shall  have  been  so 
convicted  as  aforesaid  ;  and  if  any  person  shall  after 
having  been  so  convicted,  as  aforesaid,  take  out 
or  have  any  licence  to  sell  spirits  bv  retail,  the  same 
shall  be  void  to  all  intents  and  purposes;  and 
every  person  who  after  being  so  convicted  as 
aforesaid,  shall  sell  any  spirits  by  retail,  in  any 
manner  whatever,  shall  incur  the  penalty  for  doing 
so  without  a  licence."  The  words  "  every  person 
convicted  "  in  the  above  section  must  be  taken  to 
mean  every  person  who  has  been  at  any  time  con- 
victed, or  who  shall  be  convicted  hereafter ;  and 
therefore  the  licences  held  by  Theaker  were  void 
in  consequence  of  his  conviction.  The  object  which 
the  Legislature  had  in  view  in  passing  tbis  enact- 
ment was  not  the  punishment  of  {>ersons  who 
were  guilty  of  felony,  but  the  protection  of  the 
public  by  taking  every  precaution  to  ensure  that 
nouses  of  public  entertainment  should  be  kept  by 
none  but  persons  of  good  character. 

The  Court  called  on. 

Poland  and  Tennant  for  the  appellant  in  support 
of  the  rule. — The  Act  applies  only  to  persons  con- 
victed after  it  was  passed;  otherwise  it  would 
apply  to  the  holder  of  a  licence  at  the  time  of  the 
passing  of  the  Act,  for  it  makes  a  licence  held  by 
a  convicted  person  void ;  and  it  is  unlikely  that  the 
Legislature  mtended  it  to  apply  to  such  a  case,  for 
where  a  man  is  in  the  possession  of  a  licence  it  is 
to  be  supposed  that  the  magistrates  have  inquired 
into  his  cnaractcr.  Suppose  the  holder  of  a  licence 
at  the  passing  of  the  Act  had  been,  convicted  of 
manslaughter  when  he  was  a  boy  for  carelessly 
throwing  a  stone  which  accidentally  caused  death, 
and  sentenced  to  one  day's  imprisonment ;  it  is  a 
startling  proposition  to  say  that  the  section  would 
apply  to  such  a  case.  The  value  of  property'  might 
be  much  deteriorated  and  the  public  put  to  great 
inconvenience  by  such  an  interpretation  of  the 
section  for  a  house  licensed  for  the  public  conven- 
ience might  have  been  shut  up  for  nearly  a  year. 
//  Geo.  4,  c.  61,  38.  4  and  14,  as  to  transfers  of  licences 


at  Bpecial  sessions,  would  not  apply,  and  [See  37  A 
38  Vict.  c.  49,  s.  15  (30th  July  1874)]  a  firesh  lioenoe 
could  not  have  been  obtained  for  the  house  until 
the  general  annual  licensing  meeting.  The  rest 
of  the  section  shows  that  its  operation  is  intended 
to  be  prospective.  [Cockbubit,  C.J. — ^In  3ft 4  Vict 
c.  61,  8.  7  the  words  used  are  *'  Every  person  who 
shall  hereafter  be  lawfully  convicted  of  felony.'*] 
That  Act  relates  to  the  sale  of  beer,  and  sinuliw 
words  are  to  be  found  in  the  Aot,  relating  to 
refreshment  houses  (23  Vict.  c.  27,  8.  2).  The 
intention  must  have  been  to  apply  the  same  mle 
to  the  case  of  spirits,  which  can  only  be  done  hj 
reading  this  section  prospectively.  The  words, 
'*  who  shall  hereafter  be"  were  probably  omitted  for 
the  sake  of  brevity.  The  rule  of  oonstmction  is 
thus  stated  in  Broom's  Legal  Ma-riTnAj  p.  34  (5(h 
edit.) :  "  Every  statute  which  takes  avray  or  impsin 
a  vested  right  acquired  under  existing  laws,  or 
creates  a  new  obligation,  imposes  a  new  daty,  or 
attaches  anew  disability  in  respect  of  transactioiis 
or  considerations  already  past,  must  be  deemed  re- 
trospective in  its  operation,  and  opposed  to  soond 
principles  of  jurisprudence ;  "  and  a^  pages  37&  38 
the  observations  of  Parke  and  Bolfe,  BB.  in 
Moon  V.  Burden,  2  Ex.  22,  are  citied  in  support  of 
this  view.  The  judgment  of  Erie,  C.J.  in  Tk 
Midland  Railway  Co.  v.  Pye  (10  C.  B.,  N.  8.,  at 

fage  191),  is  a  strong  authority  to  the  same  effect 
[e  says  there :  "  Wherever  it  possible  to  put  upon 
an  Act  of  Parliament  a  construction  not  retroe- 
pective,  the  courts  will  always  adopt  that  000- 
struction." 

Lush,  J.  not  having  been  in  court  during  the 
whole  of  the  argument, 

Maule,  Q.C.  was  called  on  to  reply. — ^The  inten- 
tion of  the  Legislature  is  to  be  collected  from  the 
language  employed.  There  is  nothing  to  limit  the 
operation  of  the  words  used  here,  and  aooordinglo 
its  plain  grammatical  meaning  the  expreseuB 
"  every  person  convicted"  must  include  all  persou 
convicted  at  any  time.  The  words  of  futore  ope^ 
ation  which  occur  in  3  &  4  Vict.  c.  61,  s.  7,  aie 
omitted  in  33  &  34  Vict.  o.  29,  s.  14,  while  in  other 
respects  the  language  of  the  former  sectioo  ii 
closely  followed  in  the  latter.  It  seems  cleut  thit 
this  alteration  was  made  not  for  the  sidce  of  brevikf, 
but  deliberately,  for  the  express  purpose  of  ginng 
a  diUcrent  effect  to  the  section. 

CocKBURN,  C.J. — I  am  of  opinion  that  the  mk 
should  be  discharged.  I  feel  myself  bound  by  the 
language  which  the  Legislature  have  used  in  sect 
14  of  the  Wine  and  Beerhouse  Act  AmendmeBt 
Act  1870  (33  &  34  Vict.  c.  29).  The  question  is  whe- 
ther upon  the  words  of  that  section,  a  person  who 
has  been  convicted  of  felony  before  the  paseiDg  of 
the  Act  becomes  disqualified  from  holding  a  lio^iee 
for  the  sale  of  spirits,  and  I  think  he  does.  II  it 
could  be  seen  that  the  intention  of  the  Legislatore 
was  to  aggravate  the  punishment  of  persons  con- 
victed of  ielony,  I  should  feel  strongly  the  fbroe 
of  Mr.  Poland's  argument ;  but  the  purpose  of  this 
enactment  is  not  to  punish  the  felon,  bat  to 
protect  the  public  from  having  houses  of  public 
entertainment  kept  by  a  class  of  persons  likely  to 
prove  injurious  to  society.  It  is  true  it  may  be 
that  the  felony  is  of  such  a  comparatively  veoiel 
nature  as  not  to  affect  the  character  of  the  penoB 
convicted,  as  for  instance  in  some  cases  of  nuB' 
slaughter  by  negligence ;  and  there  seems  to  beso 
reason  in  such  a  case  why  a  man  should  not 
afterwards  hold  up  his  head  among  liig  feUovi, 
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and  be  looked  upon  as  a  person  of  good  character, 
and  fit  to  keep  a  house  of  public  entertainment. 
Bat  the  Legislature  have  thought  otherwise,  and 
have  drawn  what  Mr.  Poland  appropriately  called 
a  hard  and  fast  line.    The  intention  is  that  places 
of  this  kind  shall  be  kept  by  persons  of  good 
character,  and  for  the  protection  of  the  public 
it    matters    nothing    whether    the  offence    was 
committed  before  or  after  the  passing  of  the  Act, 
We  must  look  and  see  what  mischief  the  Act 
was  intended  to  remedy ;  it  would  seem  to  import 
that  the  Legislature  intended  to  protect  the  public 
against  persons  who  had  committed  crimes  in  the 
past,  as  well  as  against  those  who  might  do  so  in 
the  future.    The  words  "  every  person  convicted 
of  felony "  are  large  enough  to  bear  this  inter- 
pretation ;  they  are  equivalent  to,  and  synonymous 
with,  **  every  convicted  felon."     Supposing  a  man 
who  had  been  convicted  of  felony  prior  to  the 
passing  of  the  Act  were  to  apply  to  the  magistrates 
tor  a  licence,  would  they  be  justified  in  granting 
it  ?    The  answer  is  that  the  applicant  was  con- 
victed of  felony ;  it  would  be  a  strong  thing  to  say, 
"  You  are  a  convicted  felon,  but  you  were  convicted 
before  the  passing  of  the  Act,  and  therefore  you 
are  to  have  a  licence."    The  only  question  which 
magistrates  can  determine  in  a  case  arising  under 
this  section  is  whether  the  person  is  a  convicted 
felon ;  if  he  is,  he  is  disqualified.     In  the  preceding 
Acts  the  language  is  different ;  it  points  to  the  future, 
and  operates  only  in  cases  of  future  convictions. 
It  is  suggested  that  the  drawer  of  this  Act  was 
only  attempting  to  remedy  the  tautology  which  is 
too  common  in  Acts  of  Parliament;  but  he  appears 
to  have  carefully  omitted  the  very  words  which 
restricted  the  operation  of  the  former  Acts,  and 
so  to  have  made  the  words  of  this  Act  applicable 
to  convictions  before  its  passing.    We  have  been 
pressed  with  the  hardship  which  may  be  entailed 
npon  a  man  who  has  obtjEkined  a  licence  in  being 
cat  short  of  his  living,  because  under  this  section 
the  licence  would  be  null  and  void ;  but  the  Legis- 
latare  might  have  made  an  exception,  and  we  have 
only  to  look  at  the  precise  language  used.     I  think 
the  right  decision  m  this  case  is  that  under  33  & 
34r  Vict.  c.  29,  s.  14  the  licence  was  null  and  void. 
Mbllor,  J. — I  am  of  the  same  opinion.    I  do  not 
wish  to  exclude  the  general  rules  which  have  been 
cited  as  to  the  mode  in  which  Acts  are  to  be 
construed,  but  these  [rules  must  be  considered 
with  reference  to  the  particular  Acts  to    which 
they    have   been    applied,    and  the     particular 
cases  in  which  they  have  been  laid  down.    The 
^neral  policy  of  the  Legislature  in  these  acts,  which 
flure  all  restraints  upon  the  liberty  which  every 
person  ordinarily  possesses  to  carry  on  what  trade 
ne  pleases,  is  to  ensure  that  public-houses  shall  be 
kept  by  persons  of  good  character ;   there  are 
provisions  with  that  object  in  all  of  them.    It  is 
clear  that  the  Legislature  were  legislating  here 
with  the  view  that,  instead  of  its  being  necessary 
to  inquire  fully  into  character  in  these  cases,  it 
shoula  be  sufficient  to  show  a  conviction  for  felony, 
after  which  there  should  be  no  farther  inquiry.  The 
class  of  convicted    felons  is  disqualified;   it  is 
sappoeed  that  their  characters  are  tainted ;  tney 
are  sapposed  to  have  acquired  habits  which  are 
miflchievous  to  society.   And  where  a  man  has  been 
convicted  before  the  passing  of  the  statute  his 
character  is  as  much  tainted  as  where  he  has  been 
convicted  after ;  the  reason  applies  as  strongly  in 
the  one  case  as  in  the  other.    It  is  not  a  matter 


of  punishment,  but  of  the  protection  of  the 
public.  According  to  the  natural  interpretation, 
if  wo  had  never  heard  of  the  contention  as 
to  prospective  and  retrospective  construction, 
any  person  reading  the  statute  would  say 
that  it  was  intended  to  include  every  member 
of  the  convicted  class.  I  concur  with  the  opinion 
of  my  Lord  that  the  order  of  sessions  ought  to 
stand. 

Lusn,  J. — I  am  sorry  that  I  cannot  concur  with 
the  other  members  of  the  court,  and  I  feel  some 
diffidence  in  expressing  an  opinion  contrary  to 
theirs,  but  I  cannot  bring  my  mind  round  to  adopt 
their  view.     I  fail  to  collect  from  33  &  34  Vict.  c. 
29,  s.  14  any  intention  that  the  Act  should  have  a 
retrospective  effect,    and    that    the    moment  it 
received  the  Royal  Assent  every  person  who  had 
at  any  time  been  convicted  of  felony  should  at 
once  forfeit  his  licence,  lose  his  means  of  living,  and 
become  liable  to  penalties  for  selling  spirits,  which 
up  to  that  moment  he  had  been  entitled  to  sell. 
This  is  a  penal  Act  and  causes  a  forfeiture,  and  it 
is  an  established  canon^of  construction  that  statutes 
working  disabilities  are  to  be  read  liberally  unless 
the  intent  is  clear.    The  words  are  **  Every  person 
convicted  of  felony,"  and  this  may  be  read  to  mean 
every  person  who  shall  be  convicted,  or  every 
person  who  has  been  convicted;  the  meaning  is 
ambiguous,  and  there  is  nothing  in  the  after  part 
of  the  section  to  throw  any  light  upon  it.  The  sub- 
sequent words  afford  no  assistance,  and  the  words 
of  the  first  clause  are  equally  capable  of  either 
interpretation ;  this  is  the  very  case  in  which  the 
canon  of  construction  comes  in.    That  would  have 
been  my  view  even  if  this  Act  had  stood  alone ; 
but  we  have  two  other  Acts  3  &  4  Vict.  c.  61, 
relating  to  the  sale  of  beer,  and  23  Vict.  c.  27, 
relating    to    wine    and    refreshment  houses,    in 
both  of  which  the  word  "  shall "  occurs  in  the 
corresponding  clause.  It  is  reasonable  to  suppose 
that  the  Legislature,  having   made  conviction  a 
disqualification,  first  as  to  the    sale  of  beer,  and 
afterwards    as    to    the    sale    of   wine,     thought 
that  the  same  class  of  persons  already  disqualified 
in  these  cases,  should  not  be  allowed  to  sell  spirits ; 
this  seems  probable  if  we  read  33  &  34  Vict.  c.  20, 
8. 14  by  the  light  of  the  other  Acts.     It  has  been 
argued  that  the  person  who  drew  the  Act  struck 
out  the  words  "  who  shall  be  "  and  "  hereafter  " 
purposely,  but  the  intent  is  a  matter  of  speculation ; 
it  may  be  that  the  enactment  was  intended  to  be 
condensed,  and  the  words  were  struck  out  because 
they  were  thought  superfluous.    If  the  intent  had 
been  to  contrast  this  provision  with  those  in  the 
former  statutes,  it  would  have  been  expressed  by 
the  use  of  the  words  "  shall  have  been."     Even 
looking  at  the  clause  standing  alone,  I  find  no 
words  otherwise  than  future. 

Arcuibald,  J. — I  am  of  the  same  opinion  with 
my  Lord  and  my  brother  McUor.  I  agree  that  if 
this  were  simply  a  penal  statute  we  should  give  it 
a  liberal  interpretation,  unless  the  language  were 
clear ;  but  it  was  passed  with  a  view  to  public  and 
social  order,  and  not  in  aggravation  of  the  penalties 
of  felony*  If  the  words  had  been  "  every  convicted 
felon,"  that  would  have  Jed  me  to  the  conclusion 
that  they  were  retrospective  as  well  as  prospective; 
and  the  words  which  are  used  are  in  effect  the 
same.  As  to  the  inference  to  be  drawn  from  the 
previous  legislation  I  come  to  a  different  conclusion 
rrom  my  brother  Lush;  the  language  of  the  former 
Acts  was  clearly  prospective,  and  1  ^iViyd^e.  ^^2L%^l^^^ 
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ftlterfttdon  was  made  with  the  object  of  makiog  thia 
clause  retrospective.  I  should  come  to  the  con- 
clasion  that  the  Legislature  was  under  the 
impreasioD  that  the  former  leeislation  was  not 
sufficiently  strong,  and  that  this  was  the  very 
reaEon  for  the  alteration  in  the  words  of  the 
daose. 

Etde  discharged ;  judgment  for  the  retptmdenU. 

Atlomeya  for  appellant,  Matgey,  Taifior,  and 
BaXet,  for  J.  G.  Turner,  Leeds. 

Attorneys  for  respondents,  Simton  and  Co. 


Saturday,  Jan.  3D,  IB  75. 


Eeo.  v.  Sheldob. 
Crimindl  praetiee — Change  of  place  of  trial — 

FlBlD. 

WTiere  it  appeart  to  be  neeettary  for  the  purjaote  of 

a  eriminiU  trial  that  the  jury  thould  Aave  a  cteur 

of  prfmiiei  tiluaied  in   a  different  eouTtfy  from 

that  in  vhicK  the  offence  was  committed,  thi»  it 

tugieient  reaion  for   ordering  the   trial  to   iaice 

flace  in  euch  county. 

Ik  this  case  a  rale  had  heen  obtained  on  behalf  of 

the  defendant,  calling  on  the  prosecutor  to  show 

cause  nhj  the  trial  ahonld  not  talca  place  at  the 

Warwick  instead  or  at  the  Worcester  Assizes,  on 

a  sngf^estion   that  a  fair  and  satisfactory  trial 

conid  not  be  hod  in  the  connty  of  Worcester. 

The  defendant  was  charged  with  per]  nry,  alleged 
to  have  been  committed  in  an  affidavit  sworn  in 
answer  to  certain  interrfigatories  in  an  action  in 
which  he  was  defendant  and  the  prosecator  was 
plaintiff. 

The  action  was  brought  for  trespaBs  in  building 
a  wall,  which  the  proaecotar  slIeKcd  was  built 
partly  on  his  property.  The  premises  were  situ- 
ated in  Warwickshire,  and  the  defendant  resided 
in  that  county,  near  the  borders  of  Worcester- 
shire ;  but,  in  consequence  of  there  being  no 
commissioner  to  administer  oaths  where  the  de- 
fendant lived,  the  affidavit  in  answer  to  the  inter- 
rogatcHes  was  sworn  at  Shipton-on-Stonr,  within 
the  borders  of  the  county  of  Worcester. 

The  statements  on  which  perjury  was  assigned 
related  to  the  position  of  the  new  trail  built  by  the 
defendant,  with  regard  to  the  foundations  of  an 
old  wall  and  a  "miskin,"  or  manure  pit,  on  the 
premises  of  the  prosecutor.  The  cause  bad  been 
referred  to  arbitration,  and  the  arbitrator  had  con- 
sidered it  necessaiy  that  he  Bhould  have  a  view  of 
the  premises. 

The  grand  jury  of  Worcestershire  had  found  a 
true  bill  for  periury  against  the  defendant,  and  the 
indictment  had  hien  removed  into  the  Queen's 
Bench  by  certiorari,  and  was  to  be  tried  on  the 
Civil  side  at  the  assizes.  The  rule  hod  been  ob- 
tained for  the  purpose  of  enabling  the  jury  to  have 
a  view  of  the  premiseB. 

Huddleeton,  Q.C  {Naek  with  bim)  showed  cause. 
— In  order  to  entitle  the  defendant  to  have  the  place 
of  trial  chHnged,itmust  be  shown  that  afair  and  im- 
partial trial  cannot  be  had  in  the  county  in  which 
the  offence  is  alleged  to  have  been  committed 
not  sufGcient  to  show  that  it  is  more  convi 
that  the  trial  should  take  place  in  another  county. 
There  is  an  Irish  cose,  Meg.  v.  Cavendish  (2  Cos 


Crim.  Cos.  175),  where  the  Court  of  Queen'a  Bendi 
refused  to  order  a  suggestion  to  be  entered  on  the 
roll  to  change  the  ple^  of  trial  in  an  infonDBtieD 
for  libel,  on  the  ground  of  incouvenience  and  difG- 
culty  in  securing  the  attendance  of  the  defendant'! 
witnesses.  Crampton,  J.,  there  said:  "Asuggn- 
tion  to  change  the  place  of  trial  in  »  criminal  caie 
is  only  entered  on  the  roll  on  the  ground  that  a 
fair  trial  cannot  be  had  at  the  place  originally  w 
lected."  Clerk  v.  The  Qaetn  (5  L.  T.  Bop.  N.  S. 
66 ;  9  H.  of  L.  Gas.  184)  is  also  on  authority  for  (hii 
proposition.  [Blackbukn,  J.,  referred  to  the  form 
of  tne  entry  of  the  sURgeation  in  Beg,  t.  Bnnl  {3 
B.  &  A.  p.  448).]  If  Uie  court  holds  that  a  bit 
trial  cannot  be  had  without  a  view,  there  is  no 
doubt  a  difficulty  in  opposing  the  role,  but  (in 
only  ground  on  which  it  is  supported  is  the  neos* 
sity  for  a  view,  and  the  prosecutor's  affidavit 
states  that  the  foundations  of  the  old  wall  have 
been  removed  since  the  place  was  viewed  by  the 
arbitrator.  [Blacebubh,  J. — Uight  not  the  view 
be  material  with  regard  to  the  qnestion  whethti 
the  defendant's  statement  was  a  miatake,  or  wil- 
fully false  P]  There  is  an  anonymous  ease  [6  Jnr. 
131 ),  to  the  effect  that,  if  the  venae  is  changed,  it 
ought  to  be  changed  to  some  place  on  the  sasw 
circniC.  [Blackbubk,  J. — Where  a  view  is  reqaind 
it  must  be  changed  to  the  county  where  the  pi«- 
mises  are  situated,  if  changed  at  all.]  It  is  ihova 
on  the  affidavits  that  considerable  prejudice  eiiKi 
in  Warwickshire. 

MelloT  ILochiBOod  with  him),  in  support  of  tb< 
rule. — It  has  been  conceded  that  the  power  to 
change  the  place  of  trial  exists,  and  the  onlyqm- 
tion  IS,  does  the  court  think  a  view  necesnaiyf 
The  prosecutor  could  have  laid  the  venue  in  Wk^ 
wioksbire  (under  7  Geo.  4,  c.  64,  s.  12)  j  for  the 
place  where  the  affidavit  was  sworn  is  within  Aa 
distance  of  500  yards  from  the  bonndarr  of  tfaetn 
counties.     [He  was  stopped  by  the  court.] 

CocKBCKj!,  C.J.^It  is  entirely  owing  to  the  tea- 
dental  circumstance  that  there  was  uo  commissioiM 
to  administer  oaths  at  the  place  where  the  defee- 
dant  lived,  which  obliged  him  to  go  t«  ShiptOD  to 
find  one,  that  the  venue  in  this  cose  is,  tecbninnT 
speaking,  in  Worcestershire.  It  may  tniu  ont 
that  the  view  is  unnecessary,  but  that  i^  a  queetica 
which  we  cannot  try  here  on  affidavita.  If  tbe 
locus  in  quo  had  been  situated  in  Woroeetenhii^ 
or  if  the  ^davit  hod  been  sworn  in  Warwicksbirt, 
the  jury  could  have  had  a  view ;  it  ia  much  man 
convenient  that  they  should  have  one,  and  the  nk 
must  be  absolute. 

BiACKBCBs,  J. — I  am  of  the  same  opinion.  1 
cannot  doubt  that  the  existence  of  the  neoceratyte 
a  view  is  as  material  as  the  fact  of  the  jory  bvlg 
likely  to  prove  partial. 

AtiSLLOB,  J. — I  am  of  the  same  opinion. 

fiiOe  oteolaU. 

Huddletton,  Q.C— I  am  instmcted  to  ask  for 
costs.  The  defendant  has  come  here  to  ask  for  ■ 
favour. 

Per  CcBiAK. — The  costs  of  the  motion  are  to  bi 

Attorneys  for  the  prosecution,  CAori«y  i^ 
Crawford. 

Attorneys  for  the  defendant,  Hoare,  Tmifitr,  mI 
Coohe. 

1  NoTB.— The  def undaiit  baa  tinae  beam  taW  Ww 
AmpUatt,  B.,  at  tlifl  Warwiokahiia  niiilin  Isiliii 
aoqaitted.] 
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Buiiits»-ftt-  L»w. 

Jan.  18  and  19, 1S7S. 
CSBETHAII  T.  THE  Matok,  &C.,  OF  Uahciiebtbr. 
ExtreUe  of  tlatat-ory   votaera   by   a  eorporalion — 
Dangerout  ttruUwet — CerlifUale  of  mtrveyor  eon- 
eluMiva — Act   of  the    corporation— Ratificalion — 
UHilding. 
By  a  hcai  Ael,  the  corporation  of  a  city  t^  the 
iManeil  were  therehi/  fmpowered  lo  Cirry  the  Act. 
and  the   ieveral  jioirert   thereof   info   exfc-ulion. 
Another  Medion  Maid  timt  if  any  summons,  de- 
mand, or  notice,  required  authealication  by  the 
corporation,  the  eignnture  of  the  tmen  cfcrfe  thereto, 
ehovld   he   a  tuffieiait    authentication.      Among 
other  thinifi  it  was  oZso  enacted  that  "  If  the  Bur- 
veyoT  of  the  city  thonld  certify  in  vfriling  that 
there  ia  imminent  danger  from  any  building,  the 
eorporaiion  ihall  and  may,  without  any  present- 
menl,  notice,  or  other  formality ,  cause  the  some  to 
be  taken  doien."     The  plaiadff  was  the  occupier  of 
fwo  houses,  betioeen  wliich  communicaiiom   had 
bean  mode,  and  which  -were  in  effect  one  set  of 
business  premises,  and  were  eo  oreupied  btj  him, 
thovgh  they  were  numbered  as  in  different  tfreett, 
and  were  ifparately  rated. 
Beld :  First,  That  the  surveyor's  eertiJUate  was  eon- 
eluaxve  as  to  the  stale  of  the  building  deteribed  in 
it  at  the  time  it  was  given,  and  that  the  corporation 
(cere  not  onh/  protected  in  acting,  but  tcere  bound 
to  act  upon  it,  and  thai  the  facts  upon  which  tuch 
certificate  wae    bated    coatd  not  aflerward»  be 
examined  info.     Secondly,  That  a  written  direc- 
tion of  the  town  rfert,  purporting  to  be  giuen  in 
the  name  of  llie  corporation,  though  leithoul  con- 
a^dting  tliem,  to  the  turmyor  wjion  receipt  nf  hie 
certificate,   directing    him   lo   lake   the   buiUling 
doiim,  uatthe  act  of  the  corfioration;  and  the  ein- 
ployyaenl  and  payment  of  worhiien  by  the  corpo- 
ration to  do  Ihie  woe  an  absolute  ratification,  if 
fuch  were   Tieeded,   of  the    act    of   their   agent. 
Thirdly,  That  a  notice  given  to  tlie  plaintiff  of  ths 
dangerous  condition  of  his  houses,  describing  them 
OM  a"  building,"  and  by  the  number  and  name  of 
one  street  only,  uat  a  sufficient  deteription  for 
identification,   and  to  justify  the  corporation  in 
dealing  with  all  thepremieet  under  the  powers  of 
thMTAct. 
Tsm  was  an  action  bronght  hy  tbe  plaintiff  to  ro- 
oomt  damHees  for  in  j  ury  alleged  to  have  been  caused 
to  certain  hooaeB,  shops,   fixtures,  furnituie,  and 
stock-in-trade,byactBdonebjthedefendaii  tain  the 
alleged  execation  of  powers  given  to  them  by  two 
Acts   of  Parliament,  viz.,   7  A  8   Vict.  c.  40  (The 
H&Dcheeter  Polir^  Act  1841)  and  3D  &  31  Vict.  o. 
36  (The  Uancbester  Corporation  Waterworks  and 
Improvemeot  Act,  18t>7).    The  case  came  on  for 
trial  before  tbe  la  to  Mr.  Justice  Willes  and  a  special 
jarj  at  Manchester,  on  3rd  Aug.  1872,  when  bv 
consent  the  juir  found  a  Terdict  for  tbe  plaintid', 
•abjeot  to  tbe  decision  of  the  court  on  a  special 
case.    The  following  are  the  portions  of    those 
p«rK§;nphH  of  the  case  necessBry  for  the  compre- 
faetuion  of  the  arguments  and  judgmeDts : 

1.  The  plaintiff  is  a  wholesale  Btationer,  and  was 
poaaeased  of  three  bouses  and  shops  situate 
bother  in  a  block,  being  roapectively  No.  65, 
TSo.  97,  and  No.  99,  Market- street.  Ho  occupied 
So.  95  for  the  purposes  of  his  bosinaaa. 
Maq.  Cu.— Vol.  IX. 


2.  The  defendants  are  the  Mayor,  Ac,  ot  the 
City  of  Manchester,  and  they  possess  certain 
powers  for  the  government  and  regulation  of  the 
city  given  to  them  by  the  two  Acts  aforesaid. 

The  case  then  sets  out  sects.  1,  2,  13,  68,  bS,  and 
280  of  the  1844  Act,  aud  sects.  4,  5.  38,  89,  49,aud 
51  of  tbe  1867  Act. 
Sect.  38  is  as  follows  : 

In  additian  to  the  powers  oonfsrred  b;  seot.  59  of 
tbe  ManobeBtar  Police  Aot,  1811,  tbe  oorponitioD  may, 
either  before  or  after  a  prenntment  under  tbat  aeetion, 
oanae  any  linildin^  whiah  the;  may  eonBLdsr  dAng^rons 
to  be  watohed  or  ^srdedby  the  poUoe  or  other  vies;  and 
it  tbe  eDrvefor  of  tbe  city,  or,  in  his  abaenoe,  an;  other 
doly  ^nalifled  iniTeytir  anall  certify,  in  writtDg,  that 
thece  IS  immineDt  danger  froni  any  building,  tbe  ootpo- 
ration  ahall,  and  may,  irithont  any  presentment,  notioe, 
or  other  formality,  caoae  the  same  to  be  taken  down, 
either  wholly  or  in  part,  or  to  be  repaired  or  aeanred  in 
■nob  maimer  aa  the  oorporation  ahall  think  reqaieite. 

Sect.  30.  All  obances  inoarred  by  the  oorporation 
under  the  Manohester  Folioe  Act  1644,  or  andei 
the  preceding  leotioB,  shall  and  may,  in  addition  to  the 
remedies  provided  by  that  Act,  be  recoverable  aa  a 
penalty  under  the  aame  Act,  or  by  aotion  in  any  ooort  ot 
competent  jnriidictitm. 

Sect.  51.— Any  order  or  reaolaldon  of  tbe  eorpotation 
or  of  the  connoil  of  the  city,  and  asy  notice,  &e.,  ^ven 
in  eiemise  of  the  powers  ot  this  Act,  shall  be  sufficiently 
antbentioated  by  the  name  of  the  town  clerk  being 
affiled  thereto  in  print,  lithograph,  or  writing. 

3.  At  the  times  heroiuafter  mentioned  J.  G. 
Lyude  was  the  surveyor,  and  Sir  Joseph  Heron 
the  town  clerk,  of  the  City  of  Manchester. 

4.  On  the  18th  July  J.  G.  Lynde  certified  to  the 
defendants  that  there  was  imminent  danger  from 
Nob.  97  and  99. 

5.  Thereupon  the  town  clerk  delivered  a  direc- 
tion signed  by  him  to  the  city  surveyor,  direotins 
him  to  cause  the  building  mentioned  in  his  certifi- 
cate to  be  secured,  &c. 

6.  On  or  about  the  same  day,  Lynde  gave  notice 
to  the  plaintiff  that  he  had  certified  as  above,  and 
proposed  that  the  plaintiff  should  employ  his  own 
men  in  taking  down  the  front  wall.  Tbe  plaintiff 
refused. 

7.  After  receiving  tbe  direction,  J.  G.  Lynde 
caused  the  said  building  to  be  taken  down  in  part, 
and  secured  as  he  thought  rpquisite.  He  solected, 
at  the  request  of  the  plaintiff,  one  Maud  to  perform 
the  work,  and  Maud  was  employed  thereon  by  the 
defendants,  under  the  directions  oF  Lynde. 

8.  On  the  llth  Aug.  Maud's  bill  was  paid  by  the 
plaintiff,  by  the  direction  of  the  defendants. 

9.  Afterwards  the  building  fell.  I  And  that  the 
fall  of  the  building  was  not  due  to  any  negligence 
on  the  part  of  the  defendants,  or  of  any  person  in 
their  employment. 

10.  After  tbe  fall  of  the  said  bnildin;;,  J.  G. 
Lynda  on  the  2nth  Aug.  certified  to  the  defen- 
dants that  there  was  imminent  danger  from  the 
aforesaid  house.  No.  95,  Market- street,  in  a  similar 
certificate.  The  buildinfi  was  described  as  fol- 
lows :  "  All  that  building  situate  in,  and  being 
No.  95,  Market- street,  and  belonging,  or  reputed 
to  belong  to  Mr.  James  Cheetham." 

11.  Thereupon  on  tbe  same  day  the  town  clerk 
delivered  a  direction  signed  by  hira  to  the  said  oitf 
surveyor,  similar  to  the  direction  in  paisgraph  5. 

12.  Afterwards,  on  the  same  day,  J.  O.  Lynde 
delivered  to  the  plaintiff  a  notice,  of  which  the 
following  is  a  copy  :— 

Cttj  SiuTaTOi'e  OOoa, 
S0th  Ads.  1870. 
Ht.  James  Cbeetbam. 
Sir, — I  have  to  inform  yon  Uiat  I  boiT*  M&>  &a^  «mM.- 
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fied  that  there  is  imminent  danger  from  the  building 
described  in  the  eohodale  hereto,  and  that  the  same  will 
be  forthwith  taken  down,  either  wholly  or  in  part,  or  be 
reiMdred  or  sccared  in  such  a  manner  as  I  may  think 
requisite,  at  yonr  expense.— I  am,  Sir,  years  respMtf ally, 

J.  G.  Ltndb, 

City  Sorvoyor. 
The  schedale  above  referred  to. 
Shop  No.  95,  Market-street. 

13.  After  receivirg  the  direction  last  mentioned 
J.  G.  Lynde  caused  such  part  as  he  thoagbt  neceb- 
sary  to  be  taken  down.  He  selected  a  builder  of 
experience  to  perform  this  work,  who  was  employed 
thereon  by  the  defendants  under  his  directions. 

14.  In  Feb.  1871  the  defendants  recovered  the 
charges  incurred  by  them  in  taking  down  in 
part  the  said  building,  No.  95,  from  the  plaintiff. 

15.  Evidence  was  produced  by  the  plaintiff  and 
by  the  defendants,  but  I  declined  to  insert  in  the 
case  any  findings  on  the  state  of  the  buildings  at 
the  times  of  making  of  the  aforesaid  certificates. 

16.  The  directions  to  the  city  surveyor  were 
not  made  at  any  meeting  of  the  council,  or  of  any 
committee  api>ointed  by  the  council,  nor  is  there 
any  resolution  delegating  power  to  the  town  clerk 
to  make  such  directions. 

17.  The    house   and    shop  described    by   the 

Slaintiff  in  his  declaration  and  particulars  of 
emand  as  No.  95,  Market-street,  was  a  corner 
house,  situate  at  the  iunction  of  Market-street 
with  Palace-street.  The  plaintiff  included  under 
the  above  description  two  houses  of  different 
original  structure;  one  an  original,  No.  05,  Market- 
street,  the  other  a  house  No.  2,  Palace-street,  which 
at  some  time  before  had  been  built  against  the 
back  wall  of  the  original  No.  95,  with  the  front  to 
Palace-street,  which  two  houses  had  been  con- 
verted by  the  plaintiff  into  one  set  of  business 
premises. 

The  front  door  of  the  house  in  Palace-street  had 
on  it  the  No.  2,  meaning  thereby  No.  2,  Palace- 
street,  and  the  plaintiff  was  rated  in  respect 
thereof  as  a  separate  tenement  from  No.  95, 
Market-street. 

The  case  then  describes  various  internal 
communications  made  between  the  two  houses  on 
every  floor,  and  the  walling  up  and  cuttii.g  away 
of  two  staircases. 

On  the  29th  Aug.  1870  before  certifying,  J.  G. 
Lynde  inspected  the  whole  of  the  above  set  of 
business  premises.  His  attention  was  not  called 
to  there  bieing  any  distinction  between  No.  95  and 
No.  2. 

18.  The  court  is  to  be  at  liberty  to  draw  in- 
ferences as  a  jury  from  the  evidence  set  out  in  the 
case. 

The  questions  for  the  court  are,  first,  whether 
the  certificates  of  the  13th  July  1870,  and  of  the 
29th  Aug.  1870,  were  a  sufficient  justification  to 
the  defendants  for  the  execution  in  regard  to  the 
buildings  mentioned  therein  rospcctivelv  of  the 
powers  given  to  them  by  the  aforesaid  Acts  of 
Parliament.  If  the  court  shall  bo  of  opinion  that 
this  question  is  to  be  answered  in  the  affirmative, 
then  the  court  is  asked  the  following  second  ques 
tion ;  but  if  the  court  shall  be  of  opinion  that  this 
question  is  to  be  answered  in  the  negative,  then  it 
is  agreed  that  the  case  is  to  come  back  to  me  to 
find  whether  at  the  times  of  the  making  of  the 
said  certificates  there  was  imminent  danger  from 
the  buildings  mentioned  in  them  respectively ;  but 
if  the  court  shall  bo  of  this  opinion,  the  court  is 
asked  to  assume,  for  the  purpose  of  this  case,  that 


at  the  times  of  the  making  of  the  said  certificates 
there  was  such  imminent  danger  as  therein 
alleged,  with  a  view  of  obtaining  in  both  events  the 
decmion  of  the  court  upon  the  following  second 

Suestiou.  Secondly,  whether  the  acta  done  by  the 
efendants  in  respect  of  the  buildings  mentioned 
in  the  aforesaid  certificates,  or  either  of  them, 
were  a  lawful  execution  in  respect  thereof  of  the 
powers  given  to  them  by  the  aforesaid  Acts  of 
Parliament.  If  the  court  shall  be  of  opinion  that 
this  question  is  to  be  answered  in  the  affirmative, 
then  the  following  question  is  submitted  to  the 
court.  Thirdly,  whether  the  certificate  of  the  2snh 
Aug.  1870,  was  sufficient  to  cover  the  i^oresaid 
No.  2,  Palace-street,  so  as  to  afford  a  justificacioii 
to  the  defendants  for  the  execution  in  respect 
thereof  of  the  powers  given  to  them  by  the  afore- 
said Acts  of  Parliament. 

The  Solicitor-Oeneral  {Baylis  with  him)  for  the 
plaintiff.— If  the    certificate  of  the  surveyor  be 
absolutely  conclusive  and    indisputable,  and  no 
evidence  may  be  given  that  he  was  mistaken  as  to 
the  facts  on  which  he  based  his  judement.  then 
his  powers  are  enormous  ;  for  it  is  to  oe  observed 
that  by  the  Act,  not  only  the  city  surveyor,  but 
in  his  absence  any  qualified  surveyor  may  say  that 
a  building  is  in  imminent  danger,  pull  it  down  at 
a  moment's  notice,  and  charge  the  expense  on  the 
owner.    There  is  no  guarantee  of  a  qaalificatioa. 
[Lord  Coleridge,  C.J. — Suppose  the  surveyor  to 
be  absent,  is  a  house  to  be  allowed  to  fall  dows, 
and  endanger  the  public  ?  j     No,  but  the  owner 
ought  to  have  some  power  of  objecting^.     It  woaU 
have  been  so  easy  had  it  been  so  intended  to  bsve 
said  in  the  Act  that  the  certificate  shall  be  oos- 
elusive.     [Keating,  J. — ^The  Act  would  be  a  doid 
letter    if    every    question    could     be    reopened.] 
Surely  after  the  public  safety  is  secured  an  owner 
should  be  entitled  to  satisfy  a  court  or  a  jaiy  that 
there  were  not  sufficient  grounds  for  the  actios 
of   the  surveyor.    There  are  cases  showing  that 
though  the  lan^page  in  Acts  of   Parliament  be 
absolute,  yet  it  is  to  be  read  subject  to  the  qoafi- 
fication  that  parties  shall  not  be  deprived  of  their 
rights  : 

8t.  Oeorge^  Hanover'tquare  v.  Sparrow^  10  L.T.B4L 

N.S.504;  16  C.  B.,N.S.,209; 
Simpton  ▼.  SmitK  24  L.  T.  Bep.  N.  S.  100;  L.  Ifa^ 

6  0.  P.  87. 


[Lord  Coleridge,  C.J.  —  There  was  a  caae  m 
which  the  Queen's  Bench  refused  to  follow  the 
decision  of  this  court.]  That  was  Baumos  t. 
The  Vt'tftnj  of  St  Pancras  (L.  Rep.  2  Q.  B.  Sd8). 
It  is  commented  on  in  Simpson  v.  Smith  {ubi  9mX 
and  this  court  adheres  to  itd  original  view,  oei 
also  Wandsworth  Board  of  Worke  v.  Hall  .(L.  BcfX 
4  C.  P.  86),  and  Cooper  v.  The  Waiidtwortk  Bomi 
of  Works  (8  L.  T.  Kep.  N.  S.  278;  U  C.  B.,N.  8, 
180),  and  Bonaker  v.  Evans  (16  Q.  B.  162.)  [Lord 
Coleridge,  C.J. — That  last  was  a  case  of  seqaeatt^ 
tion  without  notice.  Here  in  the  statate  aiethi 
words  "  without  notice."  The  cases  cited  onlv  kf 
down  that  when  nothing  is  said  the  ordnaij 
preliminaries  shall  bo  observed.]  The  second  pepA 
IS  that  on  receipt  of  the  certificate  the  oorpontioB 
has,  by  sect.  38,  to  form  an  opinion;  woik  thi 
16th  paragraph  shows  that  here  the  town  dvk 
did  everything,  and  the  corporation  nothii^ 
[Lord  Coleridge,  C.J. — What  do  yon  si^  lo  A 
ratification  ?]  Ratification  cannot  upptj  to  ■ 
Act  which  the  corporation  were  under  a  statotoiy 
obligation  to  do;  the  4th  daoae  anus  that  th> 
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oorporation  most  do  acts  by  their  conncil. 
rDsKXAN,  J. — Was  there  any  ratification  before 
demolition?]  The  corporation  employed  men  in 
the  demolition.  On  the  third  question  I  contend 
that  No.  95  and  No.  2  were  aistinct  bnildings ; 
they  had  separate  walls,  each  was  a  complete 
■tractare  in  itself,  they  had  separate  entrances, 
and  they  were  separately  rated.  What  the  plain- 
tiff may  have  done  in  his  occupation  of  them 
cannot  make  two  bnildings  one,  built  at  different 
timesi,  and  on  different  levels.  It  will  not  make 
the  certificate  good  that  Lynde  says  he  intended 
to  condemn  the  two. 

B.  O.  WiUiamSf  Q.C.  and  E,  Sutton,  contra, 
were  requested  to  argue  on  the  second  and  third 
points  only. — All  that  the  corporation  is  required 
to  do  by  the  d8th  section  of  the  1867  Act,  is  to  cause 
the  bnudinff  to  be  pulled  down  or  to  be  repaired  or 
secured.  These  last  words  show  that  the  action  of 
the  corporation  must  be  through  its  skilled  ser- 
vants. A  consideration  of  sect.  21,  41  and  42,  makes 
it  clear  that  it  would  be  absurd  for  the  council  to 
meet  and  decide  as  to  alterations  of  pipes,  &c.,  nor 
does  the  4th  section  confine  them  to  acting  by 
deliberation  and  resolution  only.  Then  as  to  rati- 
fication, there  was  here  prior  authority ;  for  all  the 
men  employed  were  employed  by  the  corporation,  it 
is  so  found  in  the  case ;  out  if  ratification  be  wanted, 
then  it  is  here,  and  it  relates  back  for  all  purposes. 
To  gnard  against  any  need  of  the  meeting  of 
council  or  committee,  the  acts  authorised  are  to  be 
done  "  without  any  presentment  notice,  or  other 
formality."  On  the  third  question,  Nos.  95  and  2 
were  a  building,  according  to  the  definition  of  the 
term  in  the  Act.  They  are  found  to  have  been  one 
set  of  business  premises,  and  were  two  houses 
thrown  into  one. 

The  SoUciior-Qeneral  in  reply. — ^The  practical 
difficulty  suggested  would  be  met  by  the  council 
passing  a  resolution  to  authorise  the  town  clerk  to 
act  in  such  cases  on  ihe  certificate  of  the  surveyor. 
Two  houses  are  not  made  one  building,  because 
occupied  by  one  man. 

Jan,  19. — Lord  Coleridge,  C.  J. — This  is  a  case 
turning  almost  entirely  on  the  construction  of  two 
Acts  of  Parliament  relating  to  the  city  of  Man- 
chester, empowering  the  corporation  to  pull  down 
dangerous  buildings  and  to  recover  the  expenses  ; 
of  BO  pulling  them  down  from  the  owners.  As 
fiir  as  the  facts  are  concerned,  they  are  simple 
enoogh.  Mr.  Cheetham  was  the  owner  of  several 
hooses  in  Market-street,  Manchester,  numbered 
97»  99,  and  95,  and,  adjoining  the  latter,  of  No.  2, 
Fkdaoe-street.  These  two  last-mentioned  houses 
bad  internal  communications,  and  had  been  con- 
verted by  him  into  one  set  of  buhiness  premises. 
All  these  houses  became  dangerous,  ana  a  notice 
to  that  effect,  with  reference  to  Nos.  97  and  99, 
was  given ;  npon  which  certain  repairs  were  dohe 

Sthe  oorporation,  and  properly  done  as  found  in 
9  case,  notwithstanding  which,  shortly  after,  97 
and  99  fell  down.  Then  Nos.  95,  and  2,  Palace- 
street  were  found  to  be  dangerous,  and  were  so 
reported.  The  town  clerk,  purporting  to  act  on 
bcHialf  of  the  corporation,  gave  notice  to  Mr. 
Cheetham,  and  worsmen  were  employed  who  act^ 
under  the  town  clerk's  orders,  he  purporting  to 
act»  as  I  have  said,  for  the  corporation.  Certain 
repairs  were  done,  part  of  the  houses  were  pulled 
down,  and  the  expenses  were  charged  by  the  cor- 
poration to  the  plamtiff,  to  recover  which  as  having 
been  incurred  without  authority,  he  brought  the 


present  action.  The  case  was  tried  some  time  ago, 
and  in  a  special  case,  which  was  stated,  three  points 
were  raised,  involving  the  following  questions: 
First,  whether  the  certificates  given  by  the  sur- 
veyor to  the  defendants  were  conclusive,  and  so  an 
absolute  justification  to  them  for  tho  execution  of 
the  powers  given  under  tho  Acts;  secondly, 
whetner  the  corporation  did  act  in  accordance  with 
the  provisions  of  tho  statutes  through  their  town 
clerk ;  thirdly,  whether  the  notice  given  as  to  No. 
95,  Market-street  and  No.  2,  Palace-street,  describing 
them  as  a  building,  was  a  sufficient  notice.  There 
are  two  Acts  of  Parliament ;  first,  the  7  &  8  Vi  ct. 
c.  40  (The  Manchester  Police  Act,  1844),  which 
contains  a  variety  of  provisions  for  the  regulation 
of  the  city,  and,  among  others,  a  sort  of  code  as  to 
structures  of  all  kinds,  and  the  powers  which  the 
corporation  is  to  have  over  dangerous  structures. 
Sect.  58  of  this  first  Act  says  :  "  It  shall  be  lawful 
for  any  two  justices  to  order  and  direct  any  house, 
or  building,  or  wall  therein,  which  upon  view  of 
the  same  by  the  said  justices  may  appear  to  be  in 
a  ruinous  or  dangerous  state,  to  be  properly  fenced 
and  guarded  from  the  street  by  a  proper  and 
sufficient  hoard  or  fence  by  and  at  the  ex- 
pense of  the  mayor,  aldermen,  and  burgesses,  until 
the  said  premises,  shall  be  regularly  and  lawfully 
proceeded  against  by  presentment  of  tho  grand 
lury  at  the  sessions,  &c.,  and  the  amount  of  the 
said  expenses  shall  and  may  be  recovered  in  like 
manner  as  penalties  are  recoverable  by  this  Act." 
Then  sect.  *59  deals  with  the  procedure  after  such 
presentment,  and  says  that  if  the  owner  fails 
within  twenty  days  afber  notice  by  the  surveyor  to 
act,  "  then  the  council  shall  cause  such  house  or 
building,  or  wall,  or  so  much  thereof  as  shall  be  in 
such  rumous  or  dangerous  condition,  to  be  taken 
down,  repaired,  or  secured,  in  such  manner  as  shall 
be  thought  requisite,  which  powers  are  enlarged  by 
the  subsequent  Act  in  sects.  60  and  61.  It  is  to  be 
observed  that  even  there  the  provisions  are  of  a 
very  stringent  kind.  If  there  were  no  present- 
ment, four  householders  might  complain  to  the 
council,  which  would  act  upon  that  as  notice,  and 
the  house  might  be  pulled  down  after  twenty  days, 
and  the  expenses  charged  on  the  owner  or  occupier. 
I  presume,  however,  that  the  powers  were  found 
not  to  be  sufficient,  for  in  30  &  31  Vict.  c.  96,  the 
powers  are  considerably  enlarged.  Sects.  38  &  39 
are :  [His  Lordship  then  read  the  sections  set  out 
above].  The  expressions  here  can  hardly  be 
strengthened,  the  condition  precedent  to  the 
action  of  the  corporation  is  the  city  sur- 
veyor, or  any  duly  Qualified  surveyor,  certify- 
ing in  writing  that  tnere  is  imminent  danger 
from  any  building ;  and  then  the  corporation  not 
only  may,  but  shall,  order  it  to  be  taken  down  or 
secured.  Then,  there  are  the  two  other  sections 
bearing  on  the  case ;  sect.  4  is  '*  The  corporation 
by  the  council  are  hereby  empowered  to  carry  this 
Act  and  the  several  powers  thereof  into  execution;" 
and  sect.  5,  "Any  summons,  demand,  or  notice,  or 
other  such  document  under  this  Act,  may  be  in 
writing  or  print,  or  partly  in  writing  or  print,  and 
if  the  same  require  authentication  by  the  corpora- 
tion, the  signature  of  the  town  clerk  thereto  shall 
be  a  sufficient  authentication."  That  being  the 
law,  let  us  see  what  was  done  here.  The  premises, 
Nos.  97  and  99,  became  dangerous,  and  on  the 
13th  July  the  city  surveyor,  Lynde,  certified  the 
fact  to  the  corporation  in  a  certificate,  of  which  the 
following  is  a  copy ; 
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To  ths  OoipoTKtuni  of  the  City  of  Huiobeater. 

I,  Jmrnei  Oaaooigna  LyDde,  of  tbs  oit;  of  Hwichratar, 

oiTil  ui[rui««r,  aanayoT  of  tha  aud  city,  henby  oeriify, 

in  poriDBaoe  of  the  Manoheatflr  Corporation  Walerworu 

ud  ImproTement  Aot,  1S67,  and  of  all  other  powera 

enabling  me  in  this  behalf,  that  there  ia  imminent  danger 

fTom  the  bnildinga  deaoribed  in  the  aohednle  hereto. 

The  Bohednle  aboTs  referred  to. 

All  that  building  aitoate  in  and  being  Noa.  97  and  W, 

Harkat-atreet. 

Dated  this  ISth  day  Jnly  1870. 

J.  Q.  Lthde,  City  Surreyor. 
Upon  that  ibe  town  clerk  issued  hia  direction  to 
the  city  aarreyor,  in  these  terme  ;^ 

Tbe  Corporation  of  the  Ci^  at  Uanohaaler  hateby 
direot  yon  to  oanie  the  boilding  mentioned  in  yoor 
MrtiSoate  of  thia  date,  to  be  taken  down,  either  wholly  or 
in  paii,  or  to  be  repaired  or  aeonrsd,  in  anoh  """'"  ai 
Ton  ahall  think  reqniaite. 

Dated  thia  13th  July  1S70. 

Jos.  HsBOn,  Town  Clark. 

Certain  works  were  thereupon  done,  and  done 
withont  onj  negligence,  and  sfterwarda  the  houses 
tumbled  down.  Then,  on  the  29tb  Aug.  the  aur- 
veyor  certified  that  there  was  danger  from  No.  95, 
in  a  certificate  similarly  worded,  and  the  bouse  was 
described  as  "  alt  that  building  situate  in,  and 
being  No.  S5,  Market -street,  and  belonging  or 
reputed  to  belong  to  Mr.  James  Cheetham."  On 
the  same  day  tbe  town  clerk  gave  a  direction  to 
ths  surveyor  as  to  No.  95,  similar  to  tbe  former 
one  as  to  Nos.  97  and  i)9.  On  the  same  day  also 
Lynde  delivered  tbis  notice  to  Mr.  Cheetham : 
Ci^  Surveyor'a  OSoe, 

Town  Hall,  Man  cheater, 
Mr.  Jamea  Cheetham.  29th  Ang.  1B70. 

&i, — I  have  to  iofonu  yon  that  I  have  thia  day  oerti- 


similar,  be  bound  by  the  dedsioiu  in  two  omcb 
cit«d,  in  which  it  was  decided  that  ac  architocCa 
certificate  can  be  reviewed.  Bat  the  Court  of 
Queen's  Bench  baa  held  otherwise,  and  one  member 
of  this  court  yielded  to  authority,  and  agreed  with 
the  m^ority  not  on  bis  own  judgment  a()d  opinitm. 
So  elsewhere  than  in  tbis  ooart  the  ptnnt  ia  not 
settled.  But  it  is  not  necessary  in  my  opinion  to 
consider  those  cases,  as  the  words  are  not  tlie 
same  here  as  in  the  Acts  with  reference  to  the 
Metropoliten  Board  of  Works.  I  therefore  hiifi 
that  the  certificate  is  intended  to  be  enough,  and 
that  upon  its  production  tbe  corporation  are  boaiul 
Ui  act.  Then  in  tbe  next  place  the  Solicilor 
General  argued,  still  if  it  be  so,  yet  it  is  the  cor- 
poration t^t  must  act,  and  here  they  have  not 
acted.  The  words  in  tbe  Act  are  "the  curnm- 
tion,"  and  they  must  decide  what  ia  to  be  dooe. 
Now  it  is  true  that  it  is  found  that  thdre  waa  no 
meeting  of  the  council  about  tbia  matter;  bat 
then  the  diructions  given  by  the  town  clerk  pur- 
ported to  be  given  in  the  name  of  the  corpoiMMia, 
aud  the  persons  who  did  the  work  were,  as  it  ii 
found  in  both  cases,  employed  and  paid  by  Uh 
corporation.  I  should  thus  be  of  opinion,  on  tw« 
grounds,  that  tbe  Act  of  Parliament  has  ben 
complied  with.  First,  T  should  say  that  ii  ii 
found  that  as  a  matter  of  tact  the  corporation  havi 
acted;  they  have  employed  men  to  do  the  work 
which  their  surveyor  has  said  was  requisite  i  ud 
then  I  should  say  that  by  what  they  did  after- 
wards  they  absolutely  ratified  what  their  agnt 


be  tortbwith  taken  down,  either  wholly  or  in  part,  or  be 
rapaired  or  aeonrtd  in  anoh  a  manner  aa  I  may  think 
reqniaite,  at  yonr  gipenae,— I  am,  Sir,  yonra  respeoUnlly, 
J.  G.  Lthdk,  City  Surveyor. 
The  sobednic  above  referrod  to. 
Shop  No.  95,  Market.!  treet. 
Nothing,  it  may  be  observed,  is  said  about  No.  2, 
Palace-street.  Thereupon  certain  work  was  done, 
and  tbe  13ch  paragraph  of  the  case  finds  that 
W.  J.  Cookson.  a  builder  of  eiperienct,  was  em- 
ployed thereon  by  the  defendants,  under  Lynde's 
directions.  Afterwards,  in  Feb.  1^71,  tbe  defen- 
dants recovered  the  eipeuses  of  taking  down  part 
of  tbe  building  from  the  plaintiff.  I  think  that 
those  are  all  the  material  facts  in  the  case.  Now, 
the  first  point  of  tbo  Solicitor- General  was  that  tbe 
oertiBcate  waa  not  conclusive  of  the  imminence  of 
the  danger;  and  nitbough  tbe  corpor>it ion  might 
act  under  it,  without  bcin^  liable  in  trespass,  yet 
they  must  bo  liable  to  make  comjienRation  to  the 
owner,  it  upon  investigation  it  should  be  proved 
that  the  danger  was  not  imminent,  and  that  they 
acted  without  authority.  I  am  of  opinion  that  the 
certificate  is  conclusive,  and  is  made  bo  by  the 
Act  of  Parliament.  Tbe  words  of  the  statute  are 
not  merely  permissive,  but  are  imperative ;  and 
therefore  under  that  statute,  without  any  pre- 
sentment, notice,  or  other  formality,  the  cor- 
poration must  act  upon  the  receipt  of  the 
certificate.  Cases  were  cited  raising  the  question 
whether  the  certificate  of  an  architect  under 
somewhat  similar  sections  of  the  Metroftolitan 
BuildLng  Act  is  conclusive,  and  to  show  that  tbe 
facts  upon  which  a  certificnle  in  based  nill  be 
examined  into  afterwards.  Sitting  as  a  judge  in 
the  Coart  of  Common  Plea.<<,  I  should,  if  it  were 
aecesaarj  to  decide  the  point  upon  an  Act  exactly 


done,  aud  employed  men  to  do  it,  and  reoovcnd 
the  expenses  of  doing  it  from  the  person  who  wh 
the  owner  of  the  bouses,  according  to  the  jav- 
visions  of  the  Actof  Parliament.  I  am  notawan 
that  the  distinction  mode  by  ths  Solidtor- 
Cjencral  has  ever  been  sustained  in  ar^ment,  aai 
without  any  case  as  an  authority,  I  may  aayl 
think  it  would  be  very  difficult  to  sustain  it.  & 
aajs  that  subsequent  ratification  would 
the  acts  of  the  workmen  their  acts;  thatn 
was  to  ensure  against  them,  but  not  for  them.  Bat 
if  there  ia  any  satisfaction  here  at  all,  it  ia  diffi- 
cult to  see  how  it  .uuld  be  of  that  qualified 
kind,  and  therefore  the  second  point  also  faila 
The  third  point  was  somewhat  technical,  bnt  it 
is  none  the  less  worthy  of  consideiatioo,  becaa* 
the  corporation  musi  act  strictly  in  execution  of  mi 
wide  powers.  The  Solicitor- General  said  that  tk 
notice,  or  rathtr  the  certificate,  was  bad.  That  ai 
to  Nos.  97  and  99.  was  admitted  to  be  all  ri^ 
but  that  as  to  No.  95  hud  this  defect  alleged.  It 
described  the  building  as  No.  95,  Uarket-sbrnti 
and  there  stopped ;  while  the  evidence  was  tlat 
No.  2,  Palace-Btrcet  adjoined  that  honse,  ud  bad 
been  also  dealt  with  under  the  notice.  The  objw- 
tion,  therefore,  is,  that  No.  2,  Pi^ace-atr«et  ■» 
omitted,  and  also  that  the  notice  having  nil- 
described  tbe  whole  subject,  is  bad.  Dot  only  as  t> 
No.  2,  but  altogether.  Upon  the  evideoce  tbtn 
had  been  two  houses,  separately  occupied  and  WKf- 
rately  rated.  Mr.  Cheetham,  however.  tbrcwthM 
into  one,  mode  communications  between  thim,  ^ 
took  away  one  staircase,  so  that  the  U^  of  Ka  K 
waa  only  acceaeible  through  No.  2.  Clearly  ICr. 
Cheetham  understood  what  was  meant  If  thi 
notice,  and  in  my  opinion  the  notice  woold  Mtfv 
nobody  would  be  misled  by  it.  This  waa  a  baU 
ing,  and  it  was  quite  auffioientlj  dMcribod M nth 
for  identification  and  for  tbe  porpoaaa  uf  dwA* 
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Therefore  all  the  three  points  fail  which  have  heen 
raised  by  the  Solicitor- (jeneral;  and  the  plaintiff  is 
not,  in  my  judgment,  entitled  to  recover  from  the 
corporation  for  what  they  have  done.  The  Acts 
have  been  said  to  be  stringent,  but  I  think  that 
they  are  very  salutary.  The  individual  must  give 
way  to  the  communitv,  and  general  convenience 
must  override  particular  hardship.  I  am,  there- 
fore, of  opinion  that  the  defendants  are  entitled  to 
onrjadgment. 

Keating,  J. — I  am  of  the  same  opinion.    After 
the  accurate  and  careful  statement  of  the  facts  by 
my  Lord.  I  shall  not  advert  again  to  them.   On  the 
first  point  I  entirely  agree.    The  Act  of  Parlia- 
ment would  not  have  effect  given  to  it  if  the  cer- 
tificate were  not  conclusive.     I  do  think  that  it  is 
a  very  stringent  provision,  vesting  in  a  surveyor 
an  absolute  power  of  saying  that  a  man's  house 
shall  be  taken  down    at    bis  expense;   but    the 
Legislature  has  thought  it  necessary,  and  the  Act 
could  not  be  carried  out  except  in  this  way.    As  to 
the  cases  referred  to  by  the  Solicitor- General,  as  I 
was   a  party  to  8t  Ueorge's,  Hanover- square  v. 
Sparrow  {uhi  tup.),  I  will  only  say  that  the  pro- 
visions  of   the  present  Acts  are  wholly  different 
from  those  in  the  Act  on  which  that  case  was  de- 
cided.   There  a  judicial    proceeding    interposed 
before    the    house    was    pulled  down,  and    that 
prevented     the     certificate     being     conclusive, 
at  least  in  the  absence  of  any  words  that  it  was 
to  be  so.     The  point  on  which  originally  I  did 
entertain  some  doubt,  was  whether  a  ratification 
could  make  any  proceedings  regular  ab  initio ;  but 
on  consideration  I  think  it  can.    The  document 
which  required  authority  was  the  direction  of  the 
town  clerk  setting  the  work  in  motion,  and  it 
ODght  to  have  been  issued  after  some  decision  of 
the  corporation,  but  that  is  the  only  Act  requiring 
authority.    The  most,  therefore,  that  can  be  said  is 
that  the  act  of  the  town  clerk  required  ratification 
by  the  corporation.    On  the  third  point  I  will  not 
weaken  the  explanation  of  my  lord  on  the  identity 
of  Nos.  95  and  2,  and  I  agree  entirely  in  what  he 
has  said.    On  these  grounds,  therefore,  I  think 
judgment  must  be  for  the  defendants. 

I)jBNMAN,  J. — I  also  think  that  judgment  ought 
to  be  for  the  defendants.  I  desire  to  say  that  my 
jadgment  is  founded  on  a  consideration  of  the 

E>viiuons  of  the  statute  30  &  31  Vict.  c.  96,  some 
ht  being  thrown  upon  it  by  the  previous 
■tatnte.  I  myself  think  that  the  cases  cited  do  not 
at  all  apply,  because  they  are  upon  statutes  with 
totally  different  objects  and  powers.  The  "first 
point  was,  was  the  certificate  conclusive ;  and  from 
ihe  reasons  given  by  my  lord,  and  looking  at 
■ect.  38, 1  think  it  was,  for  otherwise  it  would  be 
impossible  to  work  the  Act  at  all.  It  would  be 
impossible  for  a  corporation  working  through  a 
cooncil  to  carry  out  any  of  the  provisions  of  the 
Act.  If  that  were  not  the  law,  it  would  always  be 
open  to  any  man  whose  building  was  pulled  down 
to  have  the  opinion  of  a  jury  on  the  matter,  but 
is  is  in  the  highest  degree  improbable  that  the 
Ijegislature  should  have  intended  to  allow  the 
solgect  to  be  reopened.  Then,  secondly,  it  is  urged 
that  the  corporation  ought  themselves  to  form  a 
jadgment,  and  ought  not  in  the  first  instance  to 
act  on  the  certificate  of  the  surveyor,  but  should 
esercise  an  independent  judgment.  I,  however, 
think  that  the  clause  cannot  be  so  construed; 
such  a  construction  would  also  make  it  inopera- 
tiTa ;  the  corporation  must  act  through  some  one, 


and  if  in  fact  an  act  is  done  through  the  surveyor 
and  the  town  clerk,  and  the  corporation  do  not 
repudiate  it,  then  it  is  the  act  of  the  corpora- 
tion. So  again,  in  my  opinion,  the  argument  of 
the  Solicitor- General  fiiils  on  the  construction 
of  the  Act  of  Parliament  alone.  On  the  third 
point  he  says  the  promises  are  not  sufficiently 
pointed  out  in  the  ceitificate  of  the  surveyor.  But 
here  we  are  bound  to  use  the  power  reserved  to  us 
to  draw  inferences  of  fact,  and  on  paragraph  17  of 
the  case,  I  hold  as  a  fact  the  description  is  suf- 
ficient ;  paragraph  17  says  in  the  schedule  '*  Shop 
No.  95,  Market-street."  It  is  not  a  misdescription 
that  there  is  at  the  back  another  place,  in  which 
part  of  the  business  is  carried  on.  The  original 
construction  and  the  present  use  of  the  premises 
are  described,  and  before  the  plaintiff  came  into 

Eossession,  two  communications  had  been  made 
etweeu  the  houses ;  then  the  plaintiff  made  some 
further  alterations,  uniting  them  more  completely, 
and  I  must  add  that  Lynde's  attention  was  not 
called  to  any  distinction.  I  hold,  therefore,  as  a 
conclusion  of  law  and  fact,  that  No.  95,  Market- 
street  did  describe  sufficiently  the  whole  premises, 
and  there  was  thus  ample  statement  in  the  certifi- 
cate that  the  surveyor  was  going  to  deal  with  the 
whole.  This  point,  therefore,  also  fails  the  plain- 
tiff, and  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff,  Gregory,  Bowdiffe,  and 
Rawle. 
Attorney  for  defendants,  B.  Freer  Austin, 


Tuesday,  Jan.  26, 1875. 

Boston    Election   Petition;    MaIiCOLm  (pet.)  v. 

Ingram  (resp.) 

Joint  candidature — Bribery  by  agent  of  one  candi- 
date bf.fore  coalition — Ignorance  of  other  candi- 
date—  Whether  otJter  candidate  responsible. 
A  coalescing  c^mdidate  is  not  responsible  in  law  for 
the  corrupt  practices  of  his  co-candidate  before 
coalition. 
P.  and  L  were  joint  candidaies  in  the  Liberal 
interest,  and  were  jointly  returned  in  Feb.  1874. 
P.*s  agent  had  distributed  coals  in  Dec.  1873,  in 
consequence  of  which  P.  was  afterwards  unseated 
on  petition.    I.  had  agreed,  in  1872,  to  be  put  in 
nomination    along    with  any   other  respectable 
candidate,  and  in  1873  with  P.,  but  he  was  per- 
sonally unacquainted  with  P.,  and  the  election 
was  caused  by  an  unexpected  dissolution  of  Par- 
liament,  which  took   place  during  I.*s  absence 
from  England.    I.  was  neitlier  directly  nor  in' 
directly  a  party  to  the  distribution  of  coals,  and 
was  ignorant  of  such  distribution  until  after  the 
election. 
Held,  upon  a  special  case  stated  by  Orove  J.,  thai  L 
was  not  responsible  in  law  for  tlie  acts  of  P.  or 
his  a^ent  so  as  to  be  guilty  of  corrupt  practices  by 
an  agent. 
The  North  Norfolk  case  (1  O'M  "'  H.  240)  and  tlie 
Norwich  (2)  case  (2    O'M.  t^   H.  39;  23  L.  T. 
Hep.,  N.8.,  70)  distinguished. 
This  was  a  special  case  stated  by  Grove,  J.,  under 
the  Parliamentary  Elections  Act  1868.    The  case 
affected  the  respondent  Ingram  only,  the  respon- 
dent Parry  having  been  unseated  at  the  trial  of 
the    petition,    and    the    petitioner    having    been 
seated  in  his  place  upon  the  hearing  oC  ^^^^rooAit 
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special  case:  (See  Maleolm  v.  Ingram,  31  L.  T. 
Bejp.  N.  S.  331.) 

6ii  the  16th  Dec.   1873,  a  public  meeting  of 
liberal     electors  was    held    in    Boston,    for   the 
parpose  of  establishing  a  Liberal  Association  or 
Club,  the   object  of  such    association    being  as 
stated  to  keep  together  the  Liberal  party.    Mr. 
Parry  attended,  but  Mr.  Ingram  did  not,  having 
on  that  day  lefl  England  for  Algeria.     Bat  he  hod 
previously  been  informed  of  the  intention  of  the 
promoters  to  form  such  an  association,  and  knew 
and  approved  generally  of  the  purposes  for  which 
it  was  formed.    He  did  not  attend  any  meeting  of 
the  association,  nor  was  he  a  member  of  it  until 
after  his  election.    Mr.  Digram  assented  to  have 
his  name  associated  with  that  of  Mr.  Parry  for 
nomination  at  an  ensuing  election,  but  at  the  time 
of  such  assent  he  did  not  expect  an  immediate 
dissolution  of  Parliament.    About  the  end  of  Dec. 
1873,  and  after  Mr.  Ingram  had  left  England,  Mr. 
Parry  determined  (mero  motu)  to  give  away  about 
2302.  in  coal,  among  the  poor,  in  Boston.    [Upon 
the  strength  of  this  distribution  of  coals  through 
Mr.  Dyer,  Mr.  Parry's  political  agent  (as  to  the 
details  of  which  see  31  Jj.  T.  Bep.  N.  S.  331),  the 
learned  judge  was  of  opinion  "4hat  Mr.  Parry 
had  through  his  agents,  though  not  personally, 
been  guilty  of  corrupt  practices,"  and  "  therefore 
held  uiat  he  was  not  duly  elected."] 

The  question  for  the  decision  of  the  court  was 
whether  Mr.  Ingram  became,  in  law,  affected  by 
or  responsible  for  the  acts  of  Mr.  Parry,  or  Mr. 
Parry  s agents,  by  such  consent  to  allow  his  name  to 
be  associated  with  Mr.  Parry's  for  nomination  as 
Liberal  candidates,  so  as  to  make  him  guilty  of  cor- 
rupt practices  by  an  aceut  or  agents.    If  the  court 
should  be  of  opinion  that  Mr.  Ingram  was  not  so 
liable,  the  petition  was  to  be  dismissed  as  against 
him  with  costs;  but  if  the  court  should  be  of 
opinion  that  he  was  so  liable,  his  election  was  ad- 
fudged  to  be  void,  with  costs  against  Mr.  Ingram. 
Theeiger  Q.O.  (with  him  Giffard  Q.C.,  and  Cave) 
for  the  petitioner. — It  may  be  hard,  no  doubt,  to 
hold  Mr.  Ingram  liable  in  Jav«r  for  acts  of  bribery 
of  which  he  was  quite  ignorant,  but  to  hold  other- 
wise would  be  to  strike  at  the  root  of  all  legislation 
against  bribery,  and  would  lead    to  undoubted 
breaches  of   the  law.     Suppose,  for  instance,  a 
Conservative  were  to  go  down  to  a  place  repre- 
sented by  two  Liberals,  and  having  ensured  his 
own  candidature  by  bribery,  were  immediately  to 
send  for  another  Conservative    candidate,   who 
should  win  the  seat  upon  the  strength  of  that 
bribery.     Could  it  be  maintained  that  the  second 
candidate  could  hold  his  seat?     Again,  suppose 
before  any  candidate  was  before    the  electors,  a 
person  interested  in  politics  were  by  open  bribery 
to  secure  the  seat  for  candidates  of  his  own  poli- 
tics, who  were  afterwards  returned.    Would  not 
such  candidates  be  legally  responsible  for  that 
bribery,  whether  they  knew  of  it  or  not  ?     [Lord 
CoLEKiDOK,  C.J.— How  far  back  need  the  acts  of 
bribery  have    been    committed?]    It   would    bo 
sufficient  if  they  could  be  connected  with  the  same 
election.    That  joint  candidates  are  responsible  for 
each  other's  acts  is  clearly  laid  down  by  Black- 
burn J.,  in  the  North  Norfolk  Case  (1  O'M.  &  H.  240). 
**  It  happens  in  this  case,"  he  says,  '*  that  the 
respondents     have    stood    jointly.      They    have 
chosen    to,    what    we    commonly  call,    coalesce. 
They  united  in  a  canvass,  and,  in  fact,  have  made 
eaah  an  agent  lor  the  other,  and  they  have  chosen 


to  stand  or  fall  together ;  oonseqaenily,  if  maj  cor- 
rupt act  is  shown  to  be  done  by  an  agent  ap- 
pomted  by  one  member,  it  will  affect  both.  Sudi 
are  the  conse<]^uences  of  a  coalition.  If,  therefore,  t 
corrupt  act  is  brought  home  to  one,  both  are 
unable  to  hold  their  seats."  The  law  of  briberr  is 
not  framed  with  the  object  of  punishing  the  briber, 
but  of  securing  purity  of  election.  "The  law 
of  agency,  which  would  vitiate  an  election,"  said 
Martin,  B..  in  the  Norwich  Case  (1  O'M.  &  H.  10), 
**  is  utterly  different  from  that  which  would  sub- 
ject a  candidate  to  a  penalty  or  an  indictment,  and 
the  question  of  his  right  to  sit  in  Parliament  hH 
to  be  settled  upon  an  entirely  different  principle.  . 
The  relation  is  more  on  the  principle  of  master  and 
servant  than  of  principal  and  agent."  He  alio 
cited  the  Norwich  (2)  ca$e  (2  O'M.  &  H.  39; 
23  L.  T.  Rep.  N.  S.  701),  in  which  Keating.  J.h»d 
fully  approved  the  ruling  of  Bl&ckbam,  J.,  in 
the  North  NorJ'tilk  case,  (wi  sup.),  as  to  the  legal 
effect  of  a  coalition. 

Lord  Coleridge,  C.  J.— In  this  case,  which  hai 
been  argued  by  Mr.  Thesiger  with  great  abflity 
and  fairness,  it  is  quite  unnecessary  to  call  upon 
counsel    for  the  respondent.     The  conseaneiusei 
which  Mr.  Thesiger  himself  described  as  following 
from  his  ar^ment  would  seem  to  show  that  the 
argument  is  itself  unsound.    The  material  bcti 
are  these:  The  respondent  agreed,  in  1872,  wba 
no  election  was   in    prospect   and  no  candidate 
named,  to  offer  himseff  as  a  candidate  "  in  caM  a 
vacancy  should  occur."    The  way  in  which  this  is 
found  IS  material.    It  is  also  found  that  the  R- 
spondent  assented  '*  to  have  his  name  assoeiafead 
with  that  of  Mr.  Parry,  but  at  the  time  of  sikIi 
assent  he  did  not  expect  any  immediate  dissoln- 
tion."    The    respondent  then  left  England,  not 
having    been   mixed   up   personally    in    politiol 
affairs.    After  he  had  so  left  England,  Mr.  Dyer, 
the  i>olitical  agent  of  Mr.  Parry,  was  guilty  of 
those  acts  which,  in  the  judgment  of  mv  brother 
Grove,   were   acts    of  bribery,    disentitling  Mr. 
Parry  from  retaining  the  seat  m  Parliament  whidi 
he  atlerwards  gained.    But  the  respondent  had 
not  known  anything  of  Dyer,  and  Dyer's  acta  d 
bribery  were  committed  on  behalf  of  Mr.  Panr 
only.  Afterwards,  the  dissolution  and  the  general 
election  took  place.    The  respondent  returned  to 
England,  ana  associated  himself  with  Mr.  Fany 
as  a  co-candidate.    From  the  time  of  that  assoda* 
tion  he  became  responsible  for  the  acts  of  Mr. 
Parry  or  his  agents,  and  whatever  would  have 
affected  Mr.  Parry  would  also  have  affected  the 
respondent,  however  innocent.     It  has  been  rightly 
said  by  Mr.  Thesiscer  that  what  the  law  looks  at 
as  its  object  is  not  the  punishment  of  guilty  oan- 
didates,  but  the  purity  of  election,  and  therefore 
a  candidate,  however  innocent,  is  responsible  for 
the  acts  of  his  co-candidate.     But  Mr.  Thesiger 
would  carry  this  still  further,  and  would  make  a 
candidate  responsible  for  the  acts  of  his  oo-candi* 
date,  done,  it  may  be,  years  before  the  election  fay 
a  man  over  whom  ho  had  no  moral  or  legal  con- 
trol, and  of  whose    conduct    he  was  completely 
ignorant.    Admitting,    as    I    do,    in  the   fulM 
manner,  that  the  law  of  principal  and  aflont  ia 
election  matters  has  an  object,  scope,  and  effect 
quite  different  fVx)m  that  which  it   has  in  othor 
matters,  I  cannot  accept  this  proposition.     Hm 
strongest  cases  of  constructive  notice  woold  bo 
nothing  to  it.    If  there  were  aathoritaea,  wfaieh 
we  are  bound  to  respect,  pointing  in  the  othv 
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ion  to  that  which  I  have  indicated,  I  would 
bo  them,  hut  it  happens  that  all  the  autho- 
to  which  we  have  been  referred  are  quite 
tent  with  our  present  judgment.  In  the 
Norfolk  ease  {ubi  sup.)  the  coalition  was 
t  the  bribery,  not  after  it.  Mr.  Thesiger  has 
,  redtidio  cm  aheurduyn  in  certain  supposed 
3f  seats  won  entirely  through  bribery.  But 
it  say  that  I  do  not  see  any  absurd  conse- 
6.  In  all  those  supposed  cases,  as  well  as  in 
•resent,  the  agent  when  bribing  is  not  an 
and,  when  an  aeent,  does  not  bribe.  Mr. 
n  was  responsible  only  for  the  acts  of  Mr. 
or  his  agents  done  during  the  actufd  joint 
lature,  and  the  case  against  him,  both  upon 
plo  and  authority,  wholly  fails. 
lTINg,  J. — I  am  of  the  same  opinion.  The 
bich  invalidated  Mr.  Parry's  election  was 
n  Dec.  1873,  while  Mr.  Ingram  was  out  of 
nd,  he  authorised  a  distribution  of  coals.  The 
on  for  us  to  decide  now,  is  whether  Mr. 
m  is  responsible  in  law  for  that  act.  Now 
early  established  by  the  North  Norfolk  case 
ip.),  and  the  Norwich  (2)  case  (ubi  sup,),  that 
there  is  a  coalition  between  two  candidates 
1^  the  election,  where,  so  to  speak,  the  candi- 
embark  in  the  same  boat,  each  of  those 
lates  is  responsible  as  principal  for  the 
r  the  other,  and  for  the  acts  of  the  agents  of 
her.  But  it  is  now  sought  to  extend  this 
ae  so  as  to  make  an  after  coalescing  candi- 
able  before  he  gets  into  the  same  boat  with 
jr  candidate — before  there  was  any  joint 
lature  at  all.  I  am  clearly  of  opinion  that 
•ctrine  cannot  be  so  extended.  When  a  man 
I  to  become  a  candidate  along  with  another 
38  not  by  simply  so  doing  place  himself  in 
•  position  that  the  doctrine  becomes  at  once 
Me  to  him,  so  as  as  to  have  a  retrospective 
ion.  If  Mr.  Thesiger  could  have  shown  that 
ngram  had  entered  into  a  coalition  with 
arry,  with  a  knowledge  of  the  acts  of  Mr. 
and  adopting  them,  a  further  question 
have  arisen  which  it  is  not  necessary  here 
nde.  But  here  there  was  no  such  know- 
much  leas  adoption,  of  the  acts  of  bribery 
I  time  they  were  committed.  I  therefore 
r  in  the  judgment  of  the  Lord  Chief  Justice. 
TE,  J. — ^I  am  of  the  same  opinion.  When 
etition  was  tried,  after  the  case  as  against 
Eury  was  disposed  of,  it  appeared  to  me  that 
ase  against  Mr.  Ingram  was  worthy  of 
eration  by  the  full  court.  I  thought  so  on 
round  that  similar  cases  might  frequently 
and  that  it  was  therefore  desirable  to  have 
ded  once  for  all  whether  or  not  the  coalescing 
late  is  responsible.  But  I  am  now  bound  to 
lat  I  ought  to  have  decided  the  case  myself 
iie  spot,  inasmuch  as  it  now  appears  not  to 
he  importance  which  I  then  attributed  to  it. 
Atisfied  that  any  one  case  of  this  kind  can 
more  than  an  argument,  and  can  never  be 
hority,  in  any  other,  so  very  slight  are  the 
istances  which  may  distinguish  cases  from 
ther.  Another  reason  for  my  reserving  the 
sras,  that  it  was  argued  before  me  upon  one 
ily.  In  such  a  case  I  should  always  hesitate 
ide,  being  sensible  of  the  probability  that 
as  sound  arguments  might  be  forthcoming 
;he  other  side.  I  then  entertained  a  doubt 
ting  Mr.  Ingram's  case  which  I  do  not  enter- 
al. On  the  contrary,  I  am  now  quite  clearly  , 


of  opinion  that  the  case  against  Mr.  Ingram 
fails.  The  result,  no  doubt,  miffht  be  different  in 
another  case  if  a  coalescing  candidate  knew  of  the 
bribery  before  coalition,  or  shut  his  eyes  to  such 
bribery,  or  entered  into  a  coalition  recklessly 
And  oven  the  publicity  of  this  case  might  make 
some  difference,  as  it  might  be  held  that  the 
knowledge  of  its  facts  ought  to  make  candidates 
more  cautious  in  forming  coalitions. 

Denman,  J. — If  we  were  now  to  hold  that  Mr. 
Ingram  ought  to  be  unseated  on  the  ground  of 
being  implicated  in  this  distribution  of  coals,  we 
should  be  holding  contrary  to  facts,  and  contrary 
to  justice.  The  doctrine  of  the  North  Norfolk  and 
Norwich  cases  (ubi  sup.)  can  never  be  extended  in 
the  manner  contended  for  by  Mr.  Thesiger. 

Agents  for  petitioner,  CoUyer-Bristowe,  Withers, 
and  BtksseU ;  for  respondent,  Bogerson  and  Ford. 
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Saturday,  Jan.  23,  1875. 

Before  Lord  Coleridge,  G.J.,  Mellor,  Grove,  and 
QuAiN,  JJ.,  and  Amphlett,  B.) 

Beg.  v.  ELenrt  Thomas. 

Practice — Indictment — Feloniously  uttering  counter- 
feit  coin  after  previous  conviction — Guilty  of  sub- 
sequent offence  but  not  of  tits  previous  conviction 
—24  ^  25  Vict.  c.  99,  ss.  12, 37. 
The  prisoner  was  indicted  under  24  ^  25  Vict.  c.  99, 
s.  12,  for  the  felony  of  unlawfully  uttering  coun- 
terfeit  coin,  after  a  previous  conviction  for  unlaw- 
fully  uttering  counterfeit  coin ;  and  in  the  first 
instance  he  was  arraigned  pursuant  to  sect.  37 
upon  the  part  of  the  indictment  which  related  to 
the  subsequent  offence,  and  found  guilty ;  and  then 
upon    the  previous    conviction,  and  fownd  not 
guiUU' 
Held,  that  he  was  not  guilty  of  the  compound  offence 
which  constitutes   the  felony,  and  could  not  be 
convicted  of  the  subsequent  misdemeanor  upon 
this  indictment. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Common  Serjeant  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal  Court,  on 
Monday,  the  11th  Jan.  1875,  Henry  Thomas  was 
tried  l>efore  me,  on  the  following  indictment,  for 
uttering  counterfeit  coin  after  having  been  pre- 
viously convicted  of  a  like  offence. 

Central  Criminal  Court,  to  wit. — The  jurors 
for  our  lady  the  Queen,  upon  their  oath,  present 
that  Heniy  Thomas,  on  the  18th  Dec.  1874,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of 
the  said  court,  one  piece  of  false  and  counterfeit 
coin  resembling  ana  apparently  intended  to  re- 
semble and  pass  for  a  piece  of  the  Queen's  current 
silver  coin  called  a  florin,  unlawfully,  unjustly,  and  * 
deceitfully  did  utter  and  put  off  to  one  Eliza  Cun- 
ningham, he  the  said  Henry  Thomas  then  knowing 
the  same  to  be  false  and  counterfeit,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 
And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  heretofore  and  before  the  com- 
mitting of  the  offence  hereinbefore  mentioned,  to 
wit,  at  the  General  Session  of  the  delivery  of  the 
Queen*  s  Gaol  of  New^te,  holden  for  the  jurisdiction 
of  the  Central  Criminal  Court,  at  Justice  Hall,  in 
the  Old  Bailey,  in  the  suburbs  of  the  City  of 
London,  on  Monday,  the  lltAi  Bq(^A%1\^V^  vs^^ 
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Henry  Thomas  was  in  dae  form  of  law  convicted 
on  a  certain  indictment  against  him  for  unlawfully 
and  knowingly  uttering  to  Ann  Biggs  a  counter- 
feit florin,  at  the  same  time  haviuGT  one  other 
counterfeit  florin  in  his  possession,  against  the  form 
of  the  statute  in  such  case  then  made  and  pro- 
vided. And  that  the  said  Henry  Thomas  was 
thereupon  ordered  to  be  imprisoned  and  kept  to 
hard  labour  for  two  years,  and  to  be  subject  to 
police  supervision  for  five  years.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  Henry  Thomas,  on  the  day  and  year  first 
aforesaid,  feloniously  and  unlawfully  did  utter  the 
said  piece  of  false  and  counterfeit  coin  to  the  said 
Eliza  Cunningham  in  manner  and  form  aforesaid, 
and  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

Second  count. — And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the 
said  Henry  Thomas  afterwards,  to  wit  on  the  18th 
Dec.  IS?^,  in  the  county  of  Middlesex  and  within 
the  jurisdiction  of  the  said  court,  one  piece  of  false 
and  counterfeit  coin,  resembling  and  apparently 
intended  to  resemble  and  pass  for  a  piece  of  the 
Queen*s  current  silver  coin  called  a  florin,  unlaw- 
fully, unjustly,  deceitfully,  and  feloniously  did 
utter  and  put  off  to  the  said  Eliza  Cunningham, 
he  the  said  Henry  Thomas  then  knowing  the  same 
to  be  false  and  counterfeit,  aeainst  the  form  of  the 
statute  in  such  case  made  and  provided.  And  the 
jurors  aforesaid,upon  their  oath  aforesaid.do  say  that 
heretofore  and  before  the  committing  of  the  onence 
in  this  count  mentioned,  to  wit,  at  the  Greneral 
Session  of  the  delivery  of  the  Queen's  Gaol  of 
Newgate,  holden  for  the  Central  Criminal  Court 
at  Justice  Hall  in  the  Old  Bailey,  in  the  suburbs 
of  the  City  of  London,  on  Monday,  the  11th  Dec. 
1871,  the  said  Henry  Thomas  was  in  due  form  of 
law  convicted  on  a  certain  indictment  against  him 
for  unlawfully  and  knowingly  utterinc:  to  Ann 
Biggs  a  counterfeit  florin,  at  the  same  time  having 
one  other  counterfeit  florin  in  his  possession, 
against  the  form  of  the  statute  then  made  and 
provided.  And  that  the  said  Henry  Thomas  was 
thereupon  ordered  to  be  imprisoned  and  kept  to 
hard  labour  for  two  years,  and  to  be  subject  to 
police  supervision  for  five  years. 

The  12th  section  of  24  &  25  Vict.  c.  99,  declares 
tliat  where  a  person  utters  counterfeit  coin,  and 
has  been  previously  convicted  of  a  like  offence,  he 
shall  be  guilty  of  felony ;  and  the  37th  section  of 
the  same  statute  declares,  that  in  the  indictment 
for  such  felony,  it  shall  be  sufficient,  after  charg- 
ing such  subsequent  offence,  to  state  the  substance 
and  effect  only  of  the  indictment  and  conviction 
for  the  previous  offence,  and  directs  that  the 
offender  shall  in  the  first  instance  be  arraigned 
upon  so  much  only  of  the  indictment  as  charges 
the  subsequent  offence,  and  that  the  jury  shall  be 
charged  in  the  first  instance  to  inquire  concerning 
such  subsequent  offence  only. 

It  will  be  seen  that  the  indictment  first  charges 
(in  the  first  count)  that  the  prisoner  unlawfully 
uttered  the  coin  ;  next  that  he  had  been  before  con- 
victed ;  and  then  states  the  legal  conclusion  that 
he  therefore  feloniously  uttered  the  coin.  The 
second  count  charges  the  uttering  to  be  felonious 
throughout  it. 

Upon  the  trial  of  the  said  Henry  Thomas  before 

me,  ne  was  found  guilty  by  the  juir  of  the  subse- 

quent    ofPence,  that   is  to  say,  of  the  unlawful 

uttering  of  the  counterfeit  florin  to  E\iza  Cwniivn^- 


ham,  but  the  previous  conviction  alleged  agaiiut 
him  was  clearly  negatived,  and  the  jary  acooitted 
him  of  having  been  so  previously  oonvictea.  He 
was,  therefore,  found  guilty  of  a  misdemeanor 
upon  a  count  of  an  indictment,  which  count  charged 
him  in  fact  with  a  felony  consisting  of  two  ele- 
ments, namely,  a  misdemeanor  and  a  prior  con- 
viction. 

Not  being  aware  of  any  instance  in  which,  with- 
out the  aid  of  a  statute,  an  offender  can  be  con- 
victed of  a  misdemeanor  on  a  count  for  felony,  I 
had  to  consider  whether  in  this  particular  cue 
the  averments  in  the  first  count  were  divisible, 
and  whether  the  prisoner  could  be  convicted  of 
the  misdemeanor  of  uttering  counterfeit  coin  of 
which  the  jury  had  found  him  guilty. 

I  ruled  that  under  this  particular  statute,  the 
averments  in  the  first  count  were  divisible,  ind 
that  though  the  whole  count  taken  together 
charged  a  ^lony,  yet  that  as  the  felony^  was  onljt 
felony  by  reason  of  the  alleged  previous  convic- 
tion, the  failure  in  proof  of  that  previous  conviction 
left  the  offence  a  misdemeanor,  of  which  the  joiy 
had  found  him  guilty,  and  directed  his  convictioo 
of  a  misdemeanor  to  be  recorded,  and  committed 
the  prisoner  to  gaol,  and  respited  judgment  until 
the  Court  for  Consideration  of  Crown  Cases  Be- 
served  shall  decide  whether  he  has  been  properij 
convicted. 

It  will  be  observed,  that  there  is  this  differeooe 
in  the  two  counts  of  this  indictment,  that  the  fifit 
count  charges  a  substantive  misdemeanor  of 
uttering  the  counterfeit  florin  to  £.  CanningfaiBi, 
and  then  proceeds  to  charge  the  ciroamstanos  of 
aggravation  which,  if  proved,  would  convert  the 
misdemeanor  into  a  felony ;  but  in  the  second  oooat 
the  uttering  of  the  counterfeit  florin  to  E.  Gns- 
ningham  is  throughout  alleged  to  be  felonious. 

I  nave  reserved  for  the  Court  for  Consideratioi 
of  Crovm  Cases  Beserved,  the  question  whether 
the  said  Henry  Thomas  has  been  legallr  convioted 
of  uttering  the  counterfeit  florin  to  E.  Cnnning' 
ham. 

(Signed)  Thomas  CHAiomi. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Poland,  for  the  prosecution. — The  24  a  25  Viet 
0.  99,  s.  12,  upon  which  this  indictment  ii 
framed,  ei  acts  that  whosoever  having  been  con- 
victed of  any  such  misdemeanor  or  crime  ud 
offence  as  in  any  of  the  last  three  preceding  aee- 
tions  mentioned  (of  which  unlawfully  uttering 
counterfeit  gold  or  silver  coin  is  one),  sbsll  affetf- 
wards  commit  any  of  the  misdemeanors  or  crimei 
and  offences  in  any  of  the  said  sections  mentioDed, 
shall  be  guilty  of  felony.  And  the  short  questiop 
is,  whether  the  prisoner  can  be  convicted  upon  thb 
indictment  for  felony,  of  the  misdemeanor  d[  vit 
lawfully  uttering  counterfeit  coin,  vrithoat  the  aid 
of  a  statutory  enactment  to  that  effect.  The  doc- 
trine of  merger  no  longer  exists  in  the  criminal 
law.  The  first  part  of  the  indictment  chargei  i 
subsequent  offence  of  misdemeanor  under  sect  9; 
and  on  this  part  of  the  indictment  the  prisoner 
was  found  guilty ;  but  the  indictment  proceedi  to 
charge  him  with  a  previous  conviction  for  uttering 
counterfeit  coin  to  another  person,  and  of  the 
charge  of  previous  conviction  he  was  ticqxuUA 
According  to  the  37th  section,  the  prisoaer  w 
arraigned  in  the  first  instance  on  the  first  put  rf 
the  indictment  only.  So  that  there  was  a  aistinok 
charge  of  misdemeanor  upon  which  he  wtt  li^ 
xa^^ed  and  found  guilty.    [MuxoB,  J.— Tlmt  ii  i 
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of  proceeding  directed  to  prevent  any  preju- 
>  the  prisoner  from  the  form  of  the  indict- 

The  sabstance  of  this  indictment  is  felony, 
the  prisoner  is  not  found  guilty  of  that,  can 
»nYict  him  of  the  misdemeanor  P  In  the  case 
harge  of  feloniously  cutting,  stabbing,  and 
ling,  by  the  14  &  15  Vict.  c.  19,  s.  5,  the  jury 
tcquit  of  the  felony  and  find  the   prisoner 

01  the  misdemeanor  of  cutting,  sbibbing, 
rounding.  But  the  grand  jury  cannot  do 
t  is  only  the  petit  jury  who  can  do  it.  Does 
le  indictment  charge  one  offence  of  felony 
»unded  of  two  ingredients  P  Quain,  J. — ^The 
15  Vict.  c.  100,  s.  12,  provides  for  the  oon- 
of  this  case,  "  that  where  a  prisoner  is  in- 
fer a  misdemeanor,  he  shall  not  be  acquitted 
&ct8  amount  in  law  to  a  felony."]  The  37th 
a  treats  the  first  finding  as  one  of  unlawfully 
Qg  counterfeit  coin.  Supposing  the  prisoner 
EOterwards  indicted  for  the  misdemeanor,  can 
ad  autrefoU  acquit  ?  The  conclusion  of  the 
:  "  And  the  jurors  aforesaid  do  say  that  the 
Eenry  Thomas,  on  the  day  and  year  first 
aid,  feloniously  and  unlawfully  did  utter."  &c., 
»e  rejected  as  surplusage :  (Ae<7.  v.  Hodgkiss, 
T.  Bep.  N.S.564;  L.  Bep.  1  C.  C.  B.  212; 
I  G.  C.  365.)  [Lord  Goleridoe,  G.J. — There 
idictment  was  for  a  misdemeanor.  That  is  no 
rity  that  you  can  reject  the  words,  "feloniously 
ter,"  in  this  indictment.]  It  has  been  held  thac 
I  you  have  counts  for  felony  and  misdemeanor 
)  same  indictment,  a  conviction  thereon  for 
felony  or  misdemeanor  may  be  sustained 
rerdict.  This  objection  is  a  matter  of  con- 
Qce,  for  if  the  prisoner  may  be  convicted  of 
isdemeanor  of  uttering  on  the  first  part  of  the 
ment,  and  this  court  should  uphold  the 
ion,  the  prisoner  might  plead  autrefois  acquit 
subsequent  indictment  for  the  misdemeanor. 

is  no  instance,  so  far  as  I  know,  where  a 
1  charged  upon  an  indictment  for  felony  can 
:nd  guilty  of  b  misdemeanor,  except  by  the 
some  statute. 

d  GoLERiDGE,  (/.J. — I  am  of  opinion  that  the 
;tion  should  be  reversed.  By  the  law  of 
;nd  the  crimes  of  felony  and  misdemeanor 
fferent,  and  have  been  always  treated  in  dif- 
.  ways ;  and  upon  an  indictment  for  one  a 
ci  cannot  be  convicted  of  the  other  crime,  ex- 
mder  the  provisions  of  a  statute.  Here  we 
to  deal  with  a  peculiar  case,  in  which  a 
e  provides  that  a  person  who  unlawfully 
I  counterfeit  coin,  and  who  has  been  previously 
3ted  of  a  like  offence,  shall  be  guilty  of 
' ;  and  to  prevent  prejudice,  everything  rela- 
0  the  previous  conviction  is  to  be  kept  back 
the  jury  until  it  is  necessary  to  produce  it, 
tieir  opinion  is  to  be  taken  upon  the  subse- 
offence  in  the  first  instance.  Nevertheless, 
large  is  one  of  felony,  and,  unless  both  inci- 
concur,  proof  of  the  subsequent  offence  and 
previous  conviction,  the  compound  offence  of 
^  18  not  made  out.  The  result  appears  to  be  clear, 
inless  the  person  charged  is  convicted  on  both 
ndings,  which  constitute  the  compound  of- 
he  is  not  guilty  of  the  compound  offence, 
prisoner  was  incncted  and  tried  for  a  felony, 
as  not  convicted  of  the  felony,  and  it  follows 
except  there  is  some  statutory  provision, 
.  there  is  not,  he  could  not  be  foundf  guilty  of 
ifldemeanor  of  unlawfully  uttering  upon  this 
ment.    The  conviction,  cannot  be  sustained. 

Ue.  Gas.— Vox  ZX 


Mellor,  J. — I  am  of  the  same  opinion.  Mr. 
Poland  admits  that  he  can  find  no  case  in  support 
of  his  argument ;  and  in  all  the  instances  1  am 
aware  of,  where,  upon  an  indictment  for  felony  you 
can  convict  of  the  misdemeanor  of  attempting  to 
commit  the  offence,  it  is  done  by  virtue  of  some 
statute  which  enables  a  jury  to  do  so. 

Grove,  J. — I  am  of  the  same  opinion.  On  first 
reading  sect.  37,  mv  opinion  was  the  other  way ; 
but  on  looking  at  the  section  more  carefully,  and 
particularly  the  last  clause,  I  am  satisfied  that  the 
finding  of  the  jury  on  the  arraicrnment  in  the  first 
instance  for  the  subsecjuent  offence,  is  only  a  pre- 
liminaiy  pare  of  the  mquiry  as  to  the  comi>ound 
offence.  If  so,  it  follows,  that  upon  the  indictment 
for  felony  the  accused  cannot  be  found  guilty  of 
the  misdemeanor  of  unlawfully  uttering,  except 
by  virtue  of  some  statutory  provisions. 

Quain,  J.,  and  Amphlett,  B.,  concurred. 


Saturday,  Jan,  23, 1875. 

(Before  Lord  Goleridoe,  G. J.,  Melloe,  Grove,  and 
Quain,  JJ.,  and  Amphlett,  B.) 

Beo.  v.  Graham. 

Emhezzlemeni — Servant  of  the  Crown — Policeman 
employed  to  receive  contrihutionB  under  Refor- 
matory and  Industrial  Schools  Acts  (24  j-  25  Vict, 
c.  96,  #.  70;  29  ^  30  Vict  cc,  117, 118). 
A,f  an  inspector  of  prisons,  dtdy  authorised  to  re- 
ceive  the  contributions  of  parents  towards  the 
maintenance  of  their  children  committed  to  refor' 
matory  and  industrial  schools  under  29  ^  30  Vict, 
cc.  117,  118,  and  irutructed  to  pay  the  amount  re- 
ceived into  the  Bank  of  England,  to  the  ci'edit  of  the 
Pa/ymaster-Oeneral,  employed  the  prisoner,  a 
member  of  the  police  force  of  the  borough  ofL.,  as 
his  agent  in  taking  proceedings  against  the 
pareftts  of  such  children  for  the  recovery  of  such 
contributions  on  A.*s  behalf,  and  for  generally 
carrying  out  the  provisions  of  the  Reformatory 
and  Industrial  Schools  Act,  Under  this  employ- 
meni  the  prisoner  received  and  misappropriated  * 
moneys,  the  contributions  of  parents,  ordered  by 
magistrates  to  be  paid  for  the  maintenance  of 
thevr  children  in  the  schools : 
Held,  thai  the  prisoner  was,  while  so  employed,  in 
the  public  service  of  her  Majesty,  so  as  to  render 
him  amenable  to  indictment  for  embezzlement 
under  24  ^  25  Vict,  c,  96,  s.  70. 
Gase  reserved  for  the  opinion  of  this  court  by 
Mellor,  J. 

The  prisoner,  John  Graham,  was  indicted  at  the 
last  Liverpool  Winter  Gommission,  as  follows  : 

The  indictment  states  that  priso.ier,  on  the  11th 
April  1871,  being  then  employed  in  the  public 
service  of  the  Queen,  and  being  a  constable  and  a 
person  employed  in  the  police  force  of  the  borough 
of  Liverpool,  and  entrusted  by  virtue  of  such  em- 
ployment with  the  receipt  and  custody  of  money 
the  property  of  the  Queen,  did  by  virtue  of  his 
said  employment,  and  whilst  he  was  so  employed,' 
receive  and  have  in  his  i>ossession,  and  was  en- 
trusted with  certain  money,  the  property  of  the . 
Queen,  to  wit  to  the  amount  of  U.  6s.,  for  and  on 
account  of  the  public  service  of  the  Queen,  and 
then  fraudulently  and  feloniously  did  apply  the 
said  money  to  his  own  use  and  benefit,  and  fraudu- 
lently ana  feloniously  did  steal  the  «akvl  V^a^V 
mentioned  moiiey,  Vi^vn^  ^^%  \»v>\«t\»i  ^^  ^^ 
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Qaeen,  from  the  Qaeen,  against  the  form  of  the 

Btatnte,  Ac. 

SbcoqiI  connt. — That  prisoner,  aflerwards  and 
within  BIX  cftlendar  months  of  hia  comniittinK  the 
nffence  in  the  first  count  mentioned,  to  wit  on  the 
17th  Jnne  in  the  year  aforcBaid.  being  then  em- 
plojed,  &c.,  and  being  a  constable,  &a.,  and  en- 
trusted, &c.  (as  in  the  first  count),  did  by  virtae 
Of  Huch  employment  and  whilst  he  wad  Bo  employed, 
receive  and  have  in  his  posnession,  and  was  en- 
trusted with  certain  money,  the  property  of  the 
Queen,  and  then  fraadalently  and  feloniously  did 
apply  the  said  Ittst-mentioned  money  to  bis  own 
use  and  benefit,  and  did  frandtilently  and  felo- 
nionsly  steal  the  same,  being  the  property  of  the 
Queen,  from  the  Queen,  against  the  form  of  the 
statute,  (tc. 

Third  count. — That  prisoner  afterwards,  and 
within  six  calendar  months  of  his  committing  the 
oSenoe  in  the  first  count  'mentioned,  to  wit  on  the 
15th  July  in  the  year  aforeHaid,  being  then  em- 
ployed, &c.,  and  ueing  a  constable,  £:.,  and  en- 
trusted, &c.  (as  in  the  first  count),  did  by  virtue 
of  his  said  employment,  and  whilst  he  was  so  em- 
ployed, receive  and  have  in  his  possession  and  was 
entrusted  with  certain  monev,  the  property  of  the 
Queen,  to  wit  the  amount  of  13«.,  as  and  on  account 
of  the  public  service  of  the  Queen,  and  then  fraudu- 
lently and  feloniously  did  apply  the  said  last- 
mentioned  money  to  his  own  use  and  benefit,  and 
did  fraudulently  and  feloniously  steal  the  same, 
being  the  property  of  the  Queen,  from  the  Queen, 
against  the  form  of  the  statute,  &c 

The  indictment  was  framed  under  sect.  70  of  the 
Larceny  Act  (24  &  25  Vict.  c.  96}.  The  prisoner 
was  found  guilty  of  embezzlement  under  that  aeo- 
tion,  but  I  postponed  the  judgment  until  the  de- 
cision of  the  Court  of  Appeal  upon  tho  following 
case  should  be  had,  and  in  the  meantime  admitted 
the  prisoner  to  bail. 

Before  the  10th  Ang.  1866,  the  Bev.  Sydney 
Turner,  who  bad  been  appointed  inspector  of 
prisons  on  the  24th  Jan.  1857,  was  on  the  1st 
April  1862  authorised  by  the  Secretary  of  State  to 
*  receive,  on  behalf  of  the  Secretary  of  State,  the 
contributions  of  paivnts  towards  the  maintenance 
of  their  children  committed  as  well  to  reformatory 
schools  as  to  industriol  schools,  and  was  instructed 
to  pay  the  amount  collected  into  the  Bank  of 
EnKland,to  the  account  of  the  Fay  master- General, 
at  the  end  of  eairh  quarter. 

On  the  25th  May  1866,  the  prisoner,  who  was 
a  member  of  the  police  force  of  the  borough  of 
Liverpool,  employed  and  paid  by  the  Watch  Com- 
mittee, was  recommended  by  them  to  Mr.  Turner, 
and  was  by  him  engaged  as  his  agent,  with  the 
sanction  of  the  Treasury,  at  the  samry  ultimately 
raised  to  30s.  per  week,  and  was  called  off  to  that 
dnty  by  the  Watch  Oommittee,  who  continued  to 
pay  him  a  small  salaty  in  addition  to  that  paid 


statute  29  &  30  Vict.  co.  117, 118,  requested  him, 
by  writing,  "to  b,cX  until  further  notice,  as  my  agent, 
in  taking  proceedinRs  against  the  parents  of  chil- 
dren committed  to  the  reformatoir  and  industrial 
echoDs,  for  the  recovery  of  contributions  towards 
their  maintenance ;  for  collecting  and  recovering 
snch  contributions  on  my  behalf,  and  for  generally 
carrring  out  the  provisions  of  the  Reformatory 
and  iDdaBtrial  Schools  Acts,  in  pursuance  of  the 
iaatractiona  which  you.  may  from  time  to  tintft 


receive  lirom  this  office."  The  prisoniv  oonliiRud 
to  act  nnder  this  appointment  im til  the25thHardi 
1670,  when  he  received  a  new  appointment  fn>a 
Mr.  Turner  as  follows  : 


29  A  30  Tiot.  oo.  117,  IIB,  I  h 
and  requeat  you  to  aot  u  my  agsnt  in  livarpcad  and  ife 
vicinity  :  Foi  taking  piooMOinga  ■gauiat  tha  ^anati  K 
obildrSD  oammitted  to  tha  i«fOTmMa«7  and  milartM 
kobooli  for  tha  reoovetr  of  eontribntiinM  towarda  tkas 


maintananoe  j  for  oalleotinr  and  maoT^riag  ncli  «> 

i._u L_i_i.^^^  fiwgen««llT  IM ' 

iformaton  and  Indi 
loe  of  the  innrnotioBa  wUoh  J9a  m^ 


.    genaiallr  fanrinf  oatlka 

[iroviiiona        --■"•         -  .-,...«., 

from  tima  to  timfl  reoeive  from  this  oBml 

It  was  part  of  the  prisoner's  da^  to  receitetbt 
contributions  ordered  by  the  maeistrates  to  be  pud 
for  the  maintenance  of  the  childrrai  in  the  Bchooli, 
and  he  was  duly  provided  with  proper  books  and 
forms,  and  it  was  bis  duty  toacoonnt  toHr.Tnnar 
quarterly  for  the  amount  so  received. 

He  was  charged  and  convicted  b;  the  juTj  of 
embezzling  three  several  snme  of  money  in  dM 
year  1871,  viz.,  II.  6«.,  21.  4<.,  and  13*.  No  prart 
arises  upon  the  evidence  relating  to  the  bet  tf 
embezzlement,  but  it  was  contended  on  behalf  d 
the  prisoner  that  ho  did  not  come  within  tk 
language  of  sect.  70  of  the  Larceny  Act  (24 ill 
Vict.  c.  96),  as  a  person  employed  in  the  pobGc 
service  of  her  Majesty,  but  waa  mtber  die  ptr- 
sonol  agent  and  assistant  of  Mr.  Tomer,  appdinMd 
by  and  responsible  only  to  him. 

That  there  is  no  express  power  in  the  Befhraa 
tory  and  Industrial  Schools  Actf  to  appoint  mmI 
an  officer  as  the  prisoner  to  perfbrm  the  dntia 
which  Mr.  Turner  had  appointed  him  to  peifof. 
I  overruled  the  obiection,  and  the  osse  west  H 
the  jury  and  the  prisoner  was  convicted. 

The  question  for  the  opinion  of  the  conit  ii, 
whether  there  was  sufficient  evidence  that  tk 
prisoner  was  a  person  employed  in  the  public  tK" 
vice  of  her  Majesty,  so  as  to  bring  him  within  tit 
70th  section  of  the  Larceny  Act  (24  A  25  Ti& 
c.  96). 

(Signed)  Jko.  Millql 

No  counsel  was  instructed  to  arga»  for  the  pti- 

McConneU,  for   the  proeeoation,  wm  not  CilU 

.  Lord  CoLEBiDGE,  C.J. — I  am  of  opinioD  that  At 
conviction  was  right.  The  prisoner,  a  police  coo- 
stable  of  the  borough  oF  Liverpotd,  was  empkmd 
by  the  Inspector  of  Prisons,  who  was  antboraed 
to  receive  the  contributions  of  parents  towards  tla 
maintenaQce  of  their  children  committed  to  ifr 
formatory  and  industrial  schools,  as  hia  ageiils 
take  proceedings  for  the  recover;  of  anch  cooui- 
bntions,  under  two  Acts  of  Parliameat,  lb 
29  &  ItO  Vict,  c  117,  s.  25,  and  c.  118,  i.  « 
each  of  which  contains  a  similar  onactment  it 
follows  {miilatU  malandit)  :  "  The  parent  V 
step-parent,  or  other  person  l^^y  liable  Id 
maintain  any  youthful  offender  dstaiocd  in  » 
certified  reformatory  school,  shall,  if  of  tA 
cient  ability,  contribute  to  his  sapport  and  laut 


tenance  therein  a  sum  not  esoeedmf^  5t. 
'    '  -  -^  --     itorof  Bi 
.    r,  -  inapeDtor, 

constable   under  the  directions  of   tiia 


„  5«.  perwHK 
On  the  complaint  of  the  Inspector  of  Bemnnatnj 
Schools,  or  of  any  agent  of  the  inapeDtor,  ortiMf 


.    —    _j  inmiW 

(with  which  directions  the  conalabla  ii  benbyiv 

'  '  iplf),  at  any  tiir-  '"  "      '^~ 
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tion  of  a  child  in  a  certified  industrial  school,  two 
jnatioeB  or  a  magistrate  having  jurisdiction  at  the 
place  where  the  parent,  step-parent,  or  other  per- 
•on  liable  as  aforesaid  resides,  may,  on  summons  to 
the  parent,  step-parent,  or  other  person  liable  as 
aforesaid,  examine  into  his  or  her  ability,  and  may, 
if  they  or  he  think  fit,  make  an  order  or  decree  on 
him  or  her  for  the  payment  to  the  Inspector  of 
Beformatory  Schools,  or  to  an  agent  of  the  in- 
spector, of  such  weekly  sum,  not  exceeding  5«.  per 
week,  as  to  them  or  hua  seems  reasonable,  during 
the  whole  or  any  part  of  the  period  for  which  the 
offender  is  liable  to  be  detained  in  the  school.  .  .  . 
Every  such  payment  shall  go  in  relief  of  the  charges 
on  her  Majesty's  Treasury,  and  shall  be  accounted 
for  as  the  Commissioners  of  her  Majesty's  Trea- 
•U17  direct.  The  Secretary  of  State  may,  in  his 
discretion,  remit  all  or  any  part  of  any  payment  so 
ordered."  The  question  is,  whether  the  prisoner 
was  "employed  in  the  public  service  of  her 
Majesty  "  within  the  24  A  25  Vict.  c.  96,  s.  80,  and 
that  he  was  so  I  think  there  cannot  be  any  doubt. 
He  was  employed  under  a  statute  by  a  person  who 
acted  as  inspector  of  prisons,  and  who  was  duly 
authorised  by  the  Secretary  of  State  to  receive 
these  moneys,  as  his  aeent,  to  take  proceedings 
for  their  recovery,  and  the  above  enactment  recog- 
nises such  an  agent ;  he  was,  therefore,  as  much 
in  the  employment  of  the  public  service  of  the 
Qaeen  as  the  inspector  himself.  These  moneys, 
when  received,  are  the  property  of  the  Treasury 
nnder  that  Act.  He  received  these  moneys  and 
misappropriated  them.  There  were,  therefore,  all 
the  incidents  of  embezzlement,  and  he  was  in  the 
employment  of  the  Crown.  The  conviction,  there- 
fore, was  right,  within  the  24  &  25  Vict.  c.  96, 
•.70. 

Mblix)B,  J. — I  am  of  the  same  opinion.  Giving 
•  reasonable  construction  to  the  statute,  I  think 
the  prisoner  was  in  the  public  service  of  her 
Miyesty.  He  was  appointed  by  the  Inspector  of 
Prisons,  who  was  appointed  to  receive  tnese  con- 
tributions, with  the  consent  of  the  Treasury.  I 
entertained  little  doubt  about  the  point  myself, 
bat  was  told  that  the  receiver  was  of  a  different 
<^inion.    I  therefore  reserved  the  case. 

The  rest  of  the  Cou&t  concurred. 

Conviction  a  firmed, 

Saturday,  Jan.  23, 1875. 

(Before  Lord  Coleridge,  C. J.,  Mellor,  Grove,  and 
QuAiN,  J  J.,  and  Amphlett,  B.) 

Beg.  v.  James  Hall. 

SmbexdeTneni — Clerk  or  servant — Deht  collector — 

24  ^  25  Vict.  c.  96,  a.  68. 

PrtMoner^  volut  carried  on  business  as  an  accountant 
and  debt  collector  {there  was  no  evidence  to  show 
vfhai  was  the  naiu/re  of  that  business),  was  em- 
ployed  by  the  prosecutors  to  coUect  certain  debts 
specified  in  a  list  given  to  him.  The  time  and 
mode  of  collecting  tlie  debts  were  in  his  discretion, 
and  he  was  authm'ised  to  sus  for  them,  if  neces- 
sary, htU  at  his  own  charge.  In  no  case  was  he 
to  receive  from  the  prosecutors  more  than  five  per 
emU.  on  the  amount  collected  by  him  ai^  paid 
over  to  the  prosecutors. 

The  jury  having  found  on  these  facts  tliat  the 
prisoner  was  employed  in  the  capacity  of  clerk, 
mnd  convicted  him  of  embezzlement  of  certain 
9ums  received  by  him  and  not  paid  over  to  the 
prossoniors: 


Held,  by  the  court,  that  the  finding  was  wrong,  and 

that  he  was  not  employed  as  a  clerk,  atid  tliat  the 

conviction  could  not  be  sustained. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Becorder  of  the  Borouch  of  Cambridge. 

James  Hall  was  tried  before  me  at  the  sessions 
holden  for  the  borough  of  Cambridge,  on  the  7th 
Jan.  1875,  for  embezzlement. 

The  indictment  charged  that  he  was  employed 
in  the  capacity  of  clerk  to  James  Milligan  and 
another,  the  prosecutors. 

The  prisoner  carried  on  business  at  Cambridge 
as  an  accountant  and  debt  collector.  No  evidence 
was  given  to  show  what  the  business  of  an  account* 
ant  or  of  a  debt  collector  was,  nor  whether  the 
prisoner  carried  on  the  business  by  himself  alone 
or  was  assisted  in  it  by  any  clerks  or  subordinates. 

The  prisoner  was  employed  by  the  prosecutors 
to  collect  certain  debts  aue  to  their  firm,  and  a  list 
containing  the  names  and  addresses  of  the  re- 
spective (kbtors,  and  the  amount  due  from  each 
which  he  was  to  collect,  was  given  to  him  by  the 
prosecutors. 

The  prosecutors  had  on  a  previous  occasion 
employed  a  person  carrving  on  the  business  of  an 
accountant  and  debt  collector  to  collect  debts  for 
them;  and  on  this  occasion  they  employed  the 
prisoner,  because  he  was  an  accountant  and  debt 
collector,  and  in  the  way  of  his  business  as  such. 

He  was  not  bound  to  collect  the  debts  within 
any  given  time,  nor  to  devote  any  definite  portion 
of  time  to  the  business  of  collecting,  nor  any  par- 
ticular day  to  collecting  any  particular  debt.  He 
was  to  pay  over  the  amount  of  each  debt  collected 
to  the  prosecutors  as  soon  as  he  received  it,  and  he 
was  to  receive  as  a  remuneration  5  per  cent,  on  the 
amount  so  paid  over.  Ho  was  authorised  by  the 
prosecutors  to  employ  an  attorney,  but  at  his  own 
sole  charge,  to  obtain  payment  of  those  debts 
payment  of  which  he  himself  was  unsuccessful  in 
obtaining.  In  no  case  were  the  prosecutors  to  pay 
him  more  than  the  above  mentioned  5  per  cent,  on 
the  amount  paid  over  to  them. 

The  money  which  the  prisoner  was  charged  with 
embezzling  had  been  paid  (under  pressure  of  a  writ 
at  the  suit  of  the  prosecutors  issued  bv  an  attorney 
employed  by  the  prisoner)  by  the  debtor  to  the 
attorney,  and  by  him  to  the  prisoner. 

On  behalf  of  the  prisoner  ic  was  contended  that 
these  facts  were  not  sufficient  to  prove  the  allega- 
tion in  the  indictment,  that  the  prisoner  was  "  em- 
ployed in  the  capacity  of  clerk  to  the  prosecutors." 

I  entertained  doubt  whether  they  were  suffi- 
cient, but  declined  to  stop  the  case,  and  I  directed 
the  jury  that  there  was  evidence  upon  which  they 
might,  if  they  thought  proper,  find  that  the  allega- 
tion was  proved. 

The  jury  found  the  prisoner  guilty,  and  I  dis- 
charged him  on  recognizance  of  bail  to  appear  at 
the  next  quarter  sessions  for  the  borough  and 
receive  judgment. 

I  respectfully  renuest  t^e  opinion  of  the  Court 
for  Crown  Cases  Reserved,  whether  there  was 
evidence  proper  to  be  left  to  the  jury  that  the 
prisoner  was  employed  in  the  "capacity  of  a  clerk" 
to  the  prosecutors. 

If  the  opiniou  of  the  Court  should  be  in  the 
affirmative,  the  verdict  of  guilty  is  to  stand  ;  if  in 
the  negative,  a  verdict  of  not  guilty  is  to  be  re- 
corded. 

(Signed)  J.  B.  Bulwer, 
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Poland  {Horace  Brottme  with  him),  for  the  pri- 
■oner,  was  stopped  bj  the  coart. 

Cockerelt,  tor  the  proseontion.  —The  jury  having 
found,  npon  the  evidence  Bobmitted  to  them,  that 
the  prisoner  was  employed  in  the  capaoitj  ofclerk 
to  the  pra<>eciitor8,  the  conviction  should  ue  upheld. 
In  Beg.  v.  Negtu  (42  L.  J.  62,  M.  C;  12  Coi  C. 
C.  492),  Bovin,  C.J.,  said  that  it  was  e.  much 
more  convenient  course  that  the  circumBtences 
should  be  left  to  the  JU17  for  them  to  determine 
whether  the  prisonerwaa employed  iu  the  capacity 
of  a  clerk  or  servant,  than  that  the  coart  should 
be  asked  the  question  as  matter  of  law.  [Lord 
Colebiuge,  C.J. — We  ore  in  sabstanoe  asked  to  say 
whether  there  was  any  evidence  from  which  they 
could  properly  draw  that  inference.]  This  case 
differs  from  that  of  Beg,  v.  Negiu,  inasmuch  BB 
there  the  prisoner  was  employed  on  a  roving 
commission  to  get  orders  at  his  own  convenience; 
in  thiB  case  a  list  of  specific  debts  was  given  to  the 
prisoner  to  collect.  In  Reg.  v.  Boweri  (35  L.  J. 
206,  M.  C. ;  10  Coi  0.  C.  250),  where  the  prisoner 
was  engaged  as  agent  or  traveller  for  sale  of  coals, 
at  a  weekly  salary  and  a  commission  per  ton  on 
sales,  and  he  agreed  to  collect  tho  moneys  on  his 
sates  and  to  pay  tbcra  over  within  a  week  from 
receipt  thereof,  Erie,  C.J.,  said,  the  prisoner  was 
a  clerk  or  servant  npon  this  agreement,  but  the 
prisoner  after  a  time  having  set  up  a  retail  busi- 
ness of  bis  own,  and  the  prosocntor  having  recog- 
nised that,  and  agreed  to  supply  him  coals,  and 
"  in  future  to  pay  the  prisoner  a  commission  only 
and  no  salary,"  it  was  held  that  under  this  now 
arrangement  the  prisoner  ceased  to  be  a  clerk  or 
servant  within  the  meaning  of  the  statute.  There 
the  court  alluded  to  the  fact  that  the  prisoner  had 
set  np  an  independent  business  of  his  own. 
^Mellox,  J. — Here  the  prisoner  was  employed  in 
his  general  capacity  of  a  debt  collector ;  the  mode 
and  time  of  collection  were  under  his  own  control.] 
The  case  was  for  the  jury,  and  they  have  found 
that  lie  was  employed  as  a  clerk  to  collect  spe- 
cific debtn  and  pay  them  over  to  tho  prosecutors. 

Lord  Coleridge,  C.J.^I  am  of  opinion  that 
the  conviction  should  be  reversed.  The  question 
ill,  whether  the  prisoner  was  a  clerk  to  the 
prosecutors  within  the  24  &  25  Vict.  o.  96,  s.  68. 
The  money  nripropriated  to  his  own  use  by  the 
prisoner  was  toe  produce  of  legal  proceedings  in- 
stituted by  the  pnsoncr  at  his  own  cost,  under  the 
authority  of  the  prosecutors.  There  are  no  inci- 
dents in  this  case  which  bring  the  prisoner  within 
n  reasonable  or  fair  deSitition  of  the  terms  clerk  or 
servant,  ns  u>ied  in  the  statute.  The  prisoner  may 
be  liable  to  be  sued  in  a  civil  action,  but  ho  is  not 
liable  upon  this  indictment.  If  any  authorities 
were  wanting  to  justify  our  decision,  Beg.  v. 
liowert,  and  K'o.  v.  Negnt,  are  in  point, 

Uellor,  J.^I  am  of  the  same  opinion.  This  is 
a  case  in  which  the  prisoner  carried  on  an  inde- 

Kndent  business  as  an  accountant  and  debt  col- 
'tor.  He  was  employed  by  the  prosecutors  to 
collect  certain  debts  at  a  commission  of  5  per  cent. 
on  the  amount  recovered,  and  he  had  authority  to 
Kue,  if  necessary,  h)  recover  the  debts,  hut  be  was 
not  to  chnree  the  expense  of  so  doing  to  bis  em- 
ployers, and  he  was  not  to  be  paid  more  than  the 
amount  of  hia  commission.  Ho  did  sue  for  some 
oF  the  debtx  and  recovered  them,  and  failed  to  pny 
liver  tho  sums  so  recovered  to  the  prosecntors. 
Tlie  not  paying  over  these  moneys  was  a  breach  of 
fjutnct,  bat  did  not  render  biro  liable  to  this  in- 


dictment, for  he  was  not  employed  b;  the  praw- 
enters  in  tbe  capacity  of  clerk  or  servant  to  ooBcct 
the  moneys. 
Gkovb  and  Quaim,  JJ.,  and  Akphlkti,  B.,  oon. 

Conviction  rmtrtad. 


JXTDICIAl    COMKITTBfi    OF    THE 
PUTT    COITHCIX. 

Boportod  by  Jihu  P.  AmsuL,  Rtq.  B«rri»tT  t-Iaw. 

Jaa.  19,  20,  21,  and  22,  and  FA.  25, 187S. 

(Present ;  The  Right  Hons.  Lord  Haihxiixvt,  Lord 

Pekka»ce,  Lord  SKLBORyB,  the  LosdCbiuBuoi, 

(Kelly),  Sir  Montague  Smith,  and  Sir  BoiiR 

COLLIBB.) 

FhiLLFOTTS  1).  BOTD  AND  aiBBBS. 
ON  AFFBAL  FBOK  THE  ARCBES  COUKT  OP  CAimKBEU. 
Eeeleaiastieal  late—VUilalorial  power  of  hitlop— 
Jurigdielioa  over/abrie  of  eatlUdral — Stal.  3^4 
Edtc,  6  c.  10 — Imageg — Beredow. 
According  logeneral  ecclesioMtieal  lata  aU  dean*  mi 
chapten  are  tubject  to  tht  eitUalion  of  (i«  Uduf 
OS  ordinary,  and  fft«  Chareh  Diteiplino  Act  {3^4 
Yict.  c.  Sti),  leavet  untouched  all  power  viiAfht 
inihop  nvighl  previoutly  have  exereited  in  Ui 
viiitaiiona  except  tital  oj  proceeding  a^aind  »■ 
dwidaaU  by  way  of  jiuniihmenf ;  and,  tKetrfan, 
in  the  ahaenc^  of  any  direct  aiUkority  to  tit  em- 
trary,  he  kai  pojoer  ae  tueh  vititor,  to  make  Trim 
on  Bome  defiiiite  legal  ground,  but  not  othemiK, 
with  refereJice  to  any  part  of  the  etrueture  or  fabric 
of  the  cathedral  church. 
The  ActZ4-i  Edte.  6,  e.  10  "for  ths  abolUhi»g  ami 
putting  aioav  divers,  boaki,  and  imagei,"  twmouu 
unrepeaUd,  but  mutt  le  taken  to  apply  out*  b 
imaget,  Src  which  have  iesn  abated,  or  are  luelf 
to  be  abated,  by  giving  occasion  to  eupertbAxu 
and  idolairou*  practicet,  not  to  *uch  a*  are  madj 
declarative. 
In  a  eaie  in  tvhleh  the  dean  and  ehapter  eft 
cathedral  ebureh.had.witkoul  the  lieent*  or  eoutft 
of  the  bithop,  erected  at  the  eatl  eadofihe  6 
"reredoa"  or»etilplureditone  terpen,  em'' 
figures  of  $acred  eubjectt  in  high  relief: 
Held,  {reverting  the  judgment  of  the  court  idati 
thai  if  tuch  erection  were  illegtU  tk^  bitlutp  tt 
vi'itor  had  power  to  ordar  ilt  removal;  bnt, 
{affirming  file  judgment  of  the  court  below)  IU 
tke  images  in  quetiian,  being  tet  np  for  ti»  vv 
pose  of  decoralion  only,  and  not  being  ItOHf  ft 
tuperititiout  ahiite,  weretwt  illegal. 
Bemble,  that  a  faculty  itnotneoettarvfor  om  oUff- 

aii'on  in  lliefabrie  of  a  cathedral  church. 
This  was  an  appeal  from  a  decree  or  aantence  cf 
tho  official  principal  of  the  Arches  Court,  ddivtnd 
on  tho  6th  Aug.  1874,  in  a  cause  of  appeal  bn»^ 
by  the  present  respondents  against  the  pnenK 
appellant.  The  litigation  originally  began  is  tbt 
following  manner: 

On  the  20th  Dec.  1873,  the  respoudenta,  VDO 
were  the  Dean  and  Canons,  or  Frebendariea  Br 
sidentiary,  of  the  Cathedral  Chnrch  of  St.  FeMriB 
Exeter,  were  served  with  a  citotioit  from  the  L(ri 
Bishop  of  Eieter,  which  citation  recited  thoL  tbe  W- 
pellaotwhowasanon-  residen  tiary  prebrndarr  of  tal 
cathedral,  Archdeacon  of  Cornwall,  and  ChiDMt- 
lor  of  tbe  Diocese,  had  presented  a  petitiot  JUVPH 
the  bishop  to  exercise  bis  power,  as  yisilor  01  tk* 
cathedral,  to  visit  the  dean  and  ebaptar  of  iW 
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cathedral,  and  to  inquire  into  the  recent  erection 
of  a  reredos  in  the  choir  of  the  cathedral,  with 
certain  images  thereon,  not  heing  on  any  tomb  or 
in  any  painted  window,  such  erection  being  alleged 
to  have  been  made  without  the  bishop's  consent, 
and  the  images  so  placed  being  alleged  to  be  in 
themselves  contrary  to  the  laws  ecclesiastical,  and 
further  praying  the  bishop  to  order  the  remov^ 
of  the  images,  and  the  substitution  of  the  Ten 
Commandments  in  their  stead.  The  citation  then 
proceeded  to  require  the  respondents  to  appear  in 
perRon  before  the  bishop,  in  the  chapter  house  of 
the  cathedral,  on  the  7tn  Jan.  1874,  and  to  answer 
certain  articles  of  inquiry  annexed  to  the  citation, 
and  con  tailed  an  intimation  that  both  the  petitioner 
(the  present  appellant)  and  the  respondents  would 
be  heard  by  counsel  or  in  person. 

On  the  7th  Jan.  1874,  the  resi>ondents  appeared 
in  the  chapter  house  in  person  and  by  counsel ; 
the  appellant  also  appeared  with  counsel ;  and  the 
bishop  held  his  visitation,  being  ansisted  by  Mr. 
Jastioe  Keating  as  his  assessor.  The  respondents 
appeared  under  protest,  taking  objection  to  the 
bishop's  lurisdiction,  and  by  consent  of  parties  and 
with  the  approval  of  the  bishop  and  his  assessor, 
it  was  arranged  that  the  question  of  jurisdiction 
shonld  be  &st  argued,  and  that  if  the  bishop 
should  be  advised  that  he  had  jurisdiction,  the 
question  of  the  lawfulness  of  the  reredos  should  be 
then  at  once  argued,  without  previous  appeal,  or 
other  application,  in  regard  to  the  question  of 
jurisdiction,  reserving  the  subsequent  exercise  of 
their  rights  to  the  respondents. 

The  question  of  jurisdiction  was  accordingly 
argued ;  and  next  day,  the  8th  Jan.,  the  leurned 
assessor  advised  the  bishop  that  he  had  juris- 
diction. 

Answers  to  the  articles  were  then  put  in  by  the 
respondents,  the  question  of  the  lawfulness  of  the 
reredos  was  argued  on  that  day  and  the  following, 
the  learned  assessor  took  time  to  consider,  and  the 
▼isitation  was  adjourned. 

On  the  15th  April  1874,  the  bishop  delivered  the 
opinion  or  judgment  of  his  learned  assessor,  whereby 
he  decided  —  First,  that  the  bishop  had  juris- 
diction ;  secondly,  that  the  reredos  ought  not  to 
have  been  erected  without  a  faculty ;  and,  thirdly 
that  the  images  upon  it  were  in  themselves  unlawful. 
fie  further  decided  that  the  Ten  Commandments 
ought  to  be  erected  over  the  Hol^  Table,  but  that 
it  must  be  taken  to  be  the  intention  of  the  respon- 
dents so  to  place  them  as  to  be  in  compliance  with 
the  law. 

On  the  same  day  the  bishop  delivered  his  judg- 
ment, whereby,  as  visitor  and  ordinary,  he  declared 
andadjudged  that  the  removal  of  a  former  screen  and 
the  setting  up  of  the  reredos  without  a  faculty  were 
illegal,  and  that  the  images  on  the  reredos  were 
illegal,  and  he  ordered  and  adjudged  that  the  rere- 
dos and  images  be  removed,  and  certain  erections 
Bubstituted  therefor,  and  that  the  Ten  Command- 
ments be  set  up  at  the  east  end  of  the  choir. 

The  respondent^  appealed  from  this  judgment, 
both  in  so  far  as  it  purported  to  be  an  exercise  of 
jurisdiction,  aud  in  so  far  as  it  declared  the  reredos 
and  the  sculptures  thereon  to  be  unlawful,  and  made 
the  subsequent  order  thereupon,  to  the  Arches 
Court  of  Canterbury. 

The  present  appellant  appeared  in  the  Arches 
Court  at  first  unaer  protest,  alleging  that  no  appeal 
lay  to  the  Arches  Court.  Pl^dings  on  protest 
were  gone  into,  and  the  learned  Judge  of  the 


Arches   Court    gave  judgment    overruling    this 

Erotost,  and  deciding  that  the  appeal  was  rightly 
rought  to  the  Arches  Court. 

The  present  appellant  submitted  to  this  decision 
and  appeared  absolutely,  and  no  question  was 
raised  in  the  present  appeal  as  to  the  original 
appeal  having  been  rightly  made  to  the  Arches 
(Joart. 

The  appeal  itself  was  then  argued  before  the 
Arches  Court,  on  the  23rd,  24th,  and  25th  July 
1874.  The  learned  Judge  of  the  Arches  Court  took 
time  to  deliberate,  and,  on  the  6th  Aug.,  gave 
judgment  in  favour  of  the  appellants  (the  present 
respondents),  and  by  his  decree  or  sentence  re- 
versed the  judgment  of  the  bishop,  in  so  far  as  the 
bishop  assumed  jurisdiction,  as  visitor  and  ordin- 
ary, to  order  the  removal  of  the  reredos  with  the 
images  thereon,  and  in  so  far  as  he  had  ordered 
the  removal  of  the  reredos  and  images  as  being 
unlawful,  and  had  ordered  the  substituted  erection 
named  in  his  judgment,  and  the  learned  Judge  of 
the  Arches  Court  dismissed  the  appellants  (the 
present  respondents)  from  all  further  observance 
of  justice,  but  made  no  order  as  to  costs. 

It  was  from  this  decree  or  sentence  that  the 
present  appeal  was  brought. 

W.  F.  Phillpotts  and  B,  Shaw,  appeared  for  the 
appellant. 

Dr.  Deane,  Q.C.  and  W.  G.  F.  PhiUiniore,  for  the 
respondents. 

The  arguments  urged,  and  the  authorities  relied 
on  will  be  found  in  the  judgment ;  and  in  addition 
to  those  there  mentioned  the  following  were  cited 
in  the  course  of  the  argument, 

Johnson  ▼.  Ley,  Skin.  589  ; 

Olif  er'«  History  of  £xeter  Cathedral ; 

Bieveking  v.  Kingsford,  36  L.  J.  1,  Eom. ; 

Sheffield's  Case,  W  Stat.  Tri.  519  ; 

WhiU  ▼.  Bowron,  L.  Bep.  4  A.  &  £.  207. 

Feb,  25. — Their  Lordships*  judgment  was 
delivered  by 

Lord  Hatherlet. — This  is  an  appeal  from 
a  decree  of  the  Court  of  Arches,  reversing 
an  order  made  by  th^  Lord  Bishop  of  Exeter, 
as  visitor  of  the  Cathedral  Church  of  St.  Peter 
in  Exeter,  for  the  removal  of  a  sculptured 
reredos  recently  erected  at  the  east  end  of 
the  choir  of  the  cathedral  by  the  dean  and  chapter, 
on  the  ground  that  the  sculpture,  so  erected, 
contains  or  consists  of  images,  not  permitted  with- 
in churches  by  the  law  of  the  Church  of  England. 
The  judgment  of  the  court  below  makes  it 
necessary,  in  the  first  place,  to  decide  whether  the 
bishop,  as  ordinary,  had  a  visitatorial  power  over 
the  Cathedral  Church  of  Exeter,  with  reference  to 
the  sculpture  of  which  the  appellant  complained, 
and  whether,  in  the  exercise  of  that  power,  it  was 
competent  for  him,  if  he  found  that  sculpture  to 
have  been  unlawfully  erected,  to  make  an  order 
for  its  removal.  The  respondents  have  contended 
throughout  these  proceedings,  that  the  bishop 
had  no  such  power,  and  the  learned  Judge 
of  the  Court  of  Arches  has  so  determined. 
It  is  not,  and  indeed  it  could  not  be,  disputed 
that,  according  to  the  general  ecclesiastical  law, 
"  all  denns  ana  chapters  are  subject  to  the  visit- 
ation of  the  bishop,  jure  ordlnario,  and  of  the 
archbishop  of  the  province,  jure  n%etr'tpnlitico.*^ 
(2  Burn's  Eccl.  Law,  Fhillimore*s  Edit.  1812,  p.  93.) 
It  is  equally  certain  that  as  to  some  matters,  at  all 
events,  the  bishop,  visiting  his  dean  and  chapter 
as  ordinary,   would  have  power  to  xsu^k.^  ^Ts^sst^ 
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binding  upon  the  dean  and  chapter,  subject  to  an 
appeal  to  the  higher  ecclesiastical  tribunals.  Bj 
the  case  of  Dr.  Goodman,  reported  in  Dyer^.  273 
(the  same  law  is  recognised  by  Lord  Holt  in 
Philh'vs  v.  Bury,  2  T.  B.  353),  it  appears  that, 
before  the  Church  Discipline  Act  (3  &  4  Vict.  c.  86), 
this  power  would  have  enabled  a  bishop,  as  visitor, 
to  pronounce,  in  case  of  necessity,  a  sentence  of 
deprivation  against  an  offending  member  of  the 
chapter.  Since  that  statute  it  has  been  deter- 
mined, in  the  Dean  of  York's  case  (2  Q.  B.  1),  that, 
in  order  to  indict  any  personal  punishment  for  an 
ecclesiastical  offence  upon  an  individual  member 
of  a  chapter,  the  bishop  must  proceed  against  him 
as  against  any  other  clerk  in  holy  orders,  under 
the  Church  Discipline  Act,  and  not  as  visitor. 
But  the  statute  leaves  untouched  all  other  power 
which  the  bishop  might  previously  have  exer- 
cised in  his  visitation  except  this  single  power 
of  proceeding  against  individuals  by  way  of 
punishment. 

Two  arguments  have  been  urged  before  their 
Lordships  in  this  case  against  the  bishop*s  juris- 
diction.   The  first  is  that,  although  the  bishop 
may  have  power  to  visit  the  dean  and  chapter  as 
ordinary,  and  also  power,  in  some  cases,  to  make 
orders  binding  on  the  dean  and  chapter  (subject  to 
appeal),  yet  he  cannot  do  so  with  reference  to  any 
part  of  the  structure  or  fabric  of  the  cathednu 
church.     For  such  a  limitation  of  the  bishop's 
visitatorial  power  no  authoritv  has  been  cited:  and, 
considering  the  nature  and  importance  of  the 
duties  which  the  dean  and  chapter  have  to  per- 
form with  respect  to  the  fabiic  of  their  church,  the 
burden  of  proof  rests,  in  their  Lordships'  opinion, 
on  those  who,  admitting  the  general  visitatorial 
power,  contend  that  it  is  thus  limited.    It  appears, 
not  only  from  the  precedents  in  the  history  of  the 
Cathedral  Church  of  Exeter,  to  which  their  Lord- 
ships will  have  occasion  to  refer,  bat  from  the  form 
of  the  articles  of  inquiry  at  the  visitation  of  the 
Cathedral  Church  of  York  by  Archbishop  Biar 
court,  jure  ordiyiario,  in  1841  (which  the  learned 
editor  of  Bum's  Ecclesiastical  Law,  edition  1&42, 
vol.  2,  p.  93,  c,  states  to  have  been  "  framed  in 
careful  compliance  with  former  precedents  "),  that 
the  practice,  in  visitations  of  this  kind,  has  been 
for  the  ordinary  to  include  among  the  matters 
cognizable  by  him  in  this  form  of  proceeding,  the 
repairs,  and  generally  the  state  and  condition  of 
the  fabric,  of  the  cathedral  church.    The  reason  of 
the  thing,  and  all  the  authority  which  has  been 
produced  is  opposed  to  this  first  argument,  which 
their  Lordships,  therefore,  reject  as  untenable. 
The  other  argument  (and  it  is  that  which  seems 
to  have  chiefly  prevailed  with  the  learned  Dean  of 
the  Arches)  is,  that  the  Dean  of  Exeter  has  a 
peculiar  jurisdiction,  exclusive  of  the  bishop,  within 
the  "  close  "  of  the  cathedral  church,  which  (it  is 
contended)   includes  the  area  and  fabric  of  the 
cathedral  itself.     Reliance,  for  this  purpose,  was 
placed  upon  an  instrument  of  "composition,"  dated 
in  161(1,  and  purporting  to  be  made  between  the 
then  Bishop  of  Exeter,  the  Dean  and  Chapter,  the 
Dean,  the  several  Archdeacons  of  the  Diocese,  and 
the  Custos  and  College  of  Vicars  Choral  of  the 
Catht  dral  Church.    Their  Lordships  were  relerred 
to  what,  purports  to  be  a  copy  of  this  document, 
printed  in  a  note  at  pp.  232—236,  of  the  3rd  vol., 
of  Dr  Phillimore's  Reports.     It  is  hardly  necessary 
to  tifiy  that  such  a  piintcd  statement  in  a  book  of 
r*'/x>i'is  could  not  be  treated  by  their  Lordships  as 


in  itself  evidence,  either  of  the  existence  or  the  doe 
execution  of  such  a  document.    The  fibct  of  its 
execution  seems  to  have  been  challenged  in  the 
rep>orted  case.    Their  Lordships,  however,  under- 
stood the  argument  in  the  court  below,  and  upon 
appeal,  as  having  proceeded  upon  the  footing  of  the 
execution  and  authority  of  such  a  document,  and 
they  therefore  proceed  to  consider  its  valae  and 
effect.    It  was  not  alleged  that  the  successors  of 
the  then  Bishop  of  Exeter  could,  bjr  the  mere 
force  of  an  agreement  or    composition    of  this 
nature,  made  in  1616,  be  ousted  from  any  ordinary 
jurisdiction  which  they  would  otherwise  have  pos- 
sessed ;  but  the  contention  was,  that  this  document 
is  evidence  of  the  previous  legal  existenceof  a  pecs- 
liar  jurisdiction  of  the  dean  within  the  "  dose"  of 
Exeter,  exclusive  of  the  ordinary  jurisdiction  of  the 
bishop.     Some  of  the  remarks  made  by  Sir  John 
Nicholl,  in  his  judgment  in  Parham  ▼.  Templar 
(3,Fhill.  252),  seem  K>r  this  purpose  to  be  important. 
This  document,  he  says,  "  states  that  the  agreement 
or  composition  is  niade  upon  a  view  of  ancient 
usage,  and  upon  searching  and  consulting  proper 
authorities.    But  it  does  not  state  how  nr  inj 
such  search  was  made,  nor  recite  any  particnlsn 
to  prove  this  ancient  usage.    In  short*  whether  it 
may  not  be  alto^ther  irregular  and  an  usurpation, 
the  instrument  itself  does  not  afford  any  means  of 
ascertaining.    The  search  was  probably  made,  not 
by  the  archdeacons  or  the  bisnop,  or  any  of  the 
principals,  but  by  their  agents  or  officers — possiblr 
some  practitioners  in  these  courts  not  very  well 
read  either  in  the  canon  or  the  civil  law  of  tlie 
country."    Upon  these  grounds,  and  on  the  fuitlier 
ground  of  the  metropolitan  not  being  a  party  to  the 
instrument,  the  learned  judge,  in  that  case,  refuted 
to  accept  it  as  evidence  that  an  appeal  from  those 
peculiars  of  the  dean  and  chapter  (such  as  Ash- 
burton),  which  were   exclusive  of   the  bishop's 
ordinary  jurisdiction,  would  lie  to  the  bishop  in 
the  first  instance,  and  not  to  the  metr(^)obtan. 
Yet  it  seems  to  have  been  an  inseparable  part  d 
the  composition,  considered  as  (what  it  purports 
to  be)  a  general  scheme  for  defining  the  manner 
and  form  in  which  the  execution  of  the  ecclesias- 
tical  jurisdiction  of  the  several  parties  to  it  should 
for  the  future  "  be  bounded,  limited,  and  for  ever 
thereafter  used  and  exercised  by  the  said  parties 
and  their  successors ;  "  and  for  the  **  clearing  "  of 
those  "  questions  "  which  it  recites  to  have  been 
*'  then,  and  theretofore,  moved  between  the  same 
parties,  touching  the  execution   of  ecclesissticsl 
jurisdiction  within  the  Diocese  of  Exeter;  *'  "and 
for  the  settling  and   establishing  a  peace   and 
certainty  therein  for  ever  thereafter  between  the 
said  parties  and  their  successors."    The  court  does 
not  appear  to  have  proceeded  in  the  case  of  Fat' 
ham  V.  Templar,  upon  the  sole  evidence  of  this 
document,  so  far  as  it  recognized  Ashburton  is 
being  a  peculiar  of  the  dean  and  chapter,  in  wbidi 
their  jurisdiction  was  exclusive  of  the  ordinaiy 
jurisdiction  of  the  bishop ;  and,  in  that  case,  no 
question  whatever  arose  as  to   any  jurisdu^ioB 
either   of  the  dean  or  of  the  bishop  within  the 
cathedral  close   or    the    cathedral    itself.    Sop* 
posing,    however,  that   this    composition    coold 
properly  be  acce])ted  as  evidence  of  some  exchisivB 
peculiar  jurisdiction    of   the    dean    within  the 
cathedral    close,    its  terms  must   be    aocunlelif 
weighed  to  ascertain  the  true  natare  and  chancttr 
of  that  jurisdiction.    The  material  parts  of  ths 
composition  are  these : 


MAGISTRATES'  CASES. 


359 


Priv.  Co.] 


Phillpotts  v.  Botd  and  others. 


[Pmv.  Co. 


1.  Thafc  "  Matthew  Sntcliff ,  Dean  of  the  Cathedral 
Church,  and  his  socoessors,  and  his  and  their  officer 
and  officers,  shall  for  ever  hereafter,  solely  and 
without  any  concurrence,  prove  in  common  form 
all  testaments  "  (except  those  of  knights,  beneficed 
men,  and  such  as  were  de  robd  Episcopi)  **  within 
the  parish  of  Braunton,  in  the  coonty  of  Devon, 
and  the  close  of  the  Cathedral  Church  of  St.  Peter, 
in  Exeter ;  and  also,  solely  and  without  any  con- 
currence, hear,  and  determine,  within  the  said 
parish  of  Braunton  and  close  aforesaid,  all  causes, 
as  well  ad  instantiam partis^  as  ex  officio" 

2.  That  "  within  the  residue  of  the  diocese,  the 
bishop  or  his  chancellor,  solely  and  without  con- 
currence, shall  have  power  to  dispense  in  all  causes, 
to  grant  all  manner  of  licences,  sequestrations,  and 
relaxations,  and  (generally)  to  do  whatsoever  is 
not  formally  declared  to  belong  to  the  said  arch- 
deacons, dean  and  chapter,  dean,  and  custos 
and  college,  or  to  some  of  them,  as  aforesaid." 

8.  "  Lastly,  that  the  said  bishop,  his  chancellor, 
or  officers  for  the  time  being,  shall  and  may,  for 
ever  hereafter,  once  in  every  three  years  complete, 
▼isit  all  the  said  diocese,  except  the  peculiars  of 
the  said  dean  and  chapter,  dean,  and  custos  and 
college  of  vicars,  and  their  successors." 

Unless,  therefore,  the  visitatorial  authority  of  the 
bishop,  as  ordinary,  over  the  dean  and  chapter 
themselves,  was,  according  to  the  true  construction 
of  this  instrument,  to  be  exercised  by  the  dean,  as 
part  of  his  peculiar  jurisdiction  withm  the  close  of 
the  cathedral  church,  it  is  not  taken  away  from, 
bnt  is  (by  the  very  terms  of  this  instrument)  re- 
served to  the  bishop.     "Peculiars,"  as    Avliffe 
states  (in  a  passage  cited  by  Sir  John  Nicholl,  at 
p.  245  of  the  judgment  in  Parham  v.   l^emplar, 
**  are  called  exempt  jurisdiction ;  not  because  they 
are  under  no  ordinary,  but  because  they  are  not 
nnder  the  ordinary  of  the  diocese,  but  have  one  of 
their  own  "    The  ordinary  of  the  Cathedral  Close 
of  Exeter,  so  far  as  it  is  described  as  a  peculiar  by 
this  composition,  was  the  dean.    But  the  only 
matters  in  respect  of  which  the  dean  was,  according 
to  the  terms  of  the  composition,  to  exercise  ordin- 
ary jurisdiction  within  the  close,  were  the  grant  of 
piwates,  not  of  all  persons,  but  of  persons  not 
mlliDg  within  certain  specified  classes,  and  "  the 
bearing  and  determination  of  causes,"  whether  ad 
itutaniiam  partis  or  ex  officio.    The  composition 
does  not  provide  that  the  dean  shall  visit  himself; 
still  less  does  it  provide  that  the  cathedral  church 
sball  be  exempt  rrom  all  ordinary  visitation,  and 
sabject  only  to  the  metropolitan  jurisdiction  of  the 
archbishop.    It  is  further  manifest,  that  if  b^  the 
terms  of  this  composition,  the  bishop,  as  ordmary, 
had  been  excluded  from  visiting  the  dean  and 
(diapter  or  the  cathedral,  it  would  have  been  a  total, 
and  not  merely  a  partial,  exclusion.  Any  visitation 
of  the  cathedral  by  the  bishop,  as  ordinary,  for  any 
purpose  whatever,  would  (in  that  view)  have  been 
quite  as  much  uUra  vires,  as  a  visitation  for  the 
purpose  of  setting  right  whatever  might  be  found 
wrong  as  to  the  fabric  of  the  church. 

Piassinfr  from  the  letter  of  the  composition  itself 
to  the  evidence  which  is  before  us  of  the  usage  and 
practice,  as  to  visitation,  of  the  Cathedral  Church 
of  Exeter  since  the  date  of  that  instrument,  their 
Igordshipe  find  that  this  evidence  is  altogether 
adTerse  to  the  contention  of  the  respondents. 
There  is  no  instance  given  of  the  exercise  of  any 
inrisdiotion  by  the  dean,  except  one  case  of  brawl- 
ing within  the  cathedral,  which  arose  in  the  year  ' 


"cause"  either 


1827,  and  which  was  manifestly  a 
ad  instantmm  partis  or  ex  officio.  Such  a  cause 
would  no  doubt  have  been  cognizable  by  the  dean 
under  the  express  terms  of  the  composition  if  the 
cathedral  ought  to  be  deemed  part  of  the  close, 
and  it  would  have  been  equally  cognizable,  under 
the  same  instrument,  by  any  archdeacon  of  the 
diocese,  if  the  brawling  bad  happened  within  one 
of  that  archdeacon's  peculiars.  But  there  is  no 
trace  of  its  ever  having  been  supposed  or  contended, 
before  the  arguments  in  the  present  case,  that  the 
Bishop  of  Exeter  had  not,  over  the  dean  and 
chapter,  and  within  the  cathedral  of  the  diocese,  as 
large  and  full  visitatorial  jurisdiction,  as  ordinary, 
as  any  other  diocesan  bishop  has  in  his  cathedral 
church.  That  jurisdiction  has  been,  in  practice, 
exercised  on  more  than  one  occasion,  without  ob- 
jection on  protest,  and  its  existence  was  expressly 
admitted,  in  the  course  of  a  recent  public  inquiry, 
by  the  dean  and  chapter. 

In  1660  Bishop  Seth  Ward  held  a  primary 
visitation  of  this  cathedral ;  and  in  the  articles  then 
exhibited  by  him,  inquiries  were  made  (among 
other  things)  into  the  condition  of  the  fabric 
general  Iv,  and  of  the  roof,  windows,  seats,  towers, 
and  bells.  No  question  appears  to  have  been 
raised  as  to  his  authority  so  to  inquire. 

In  1678  Bishop  Lamplugh  held  another  primary 
visitation  of  the  cathedral.   Articles  were  exhibited 
on  that  occasion  substantially  similar  to  those  of 
Bishop  Ward  (though  not  in  exactly  the  same 
form) ;  and,  in  addition  to  these,  the  second  article 
inquired  "  whether  any  passages  or  doors  had  been 
made  in  the  time  of  the  late  rebellion,  leading  into 
the  cathedral  by  breaking  down  the  wall  thereof, 
and  continued  to  be  so  P  "    The  dean  and  chapter 
put  in  their  answers  to  these  articles.    As  to  the 
second  article  they  said  "  that  there  was  only  one 
door,  towards  the  north-east,  that  was  made  in  the 
late  times,   which  had  not  been  walled  up   (as 
another  door  then  made  had  been),  because  it  was 
a  great  convenience  to  several  dignitaries  of  the 
church  and  other  persons  of  quality,  and  was 
neither  indecent  itself  nor  prejudicial  to  anybody." 
It  appears,  however,  that  by  some  objector,  con- 
nected (as  is  to  be  presumed)  with  the  cathedral, 
a  presentment  was  made  against  the  door,  which 
the  dean  and  chapter  thus  desired  to  keep  open,  as 
having  been  improperly  and  illegally  made  through 
a  private   chapel   at  the  north-east  end  of  the 
church,  "  to  the  dishonour  of  the  church,"  and  to 
the  prejudice  of  a  particular  family  which  had  right 
of  burial  there.    The  bishop,  as  visitor,  adopted 
this  latter  view;  and  he  thereupon  ordered  "that 
the  said  door  be  forthwith  shut  up,  and  hereafter 
not  opened;    and  that,  before    Candlemas   next 
ensuing,  the  aforesaid  door  be  taken  away,  and  the 
wall  made  up,  and  the  passage  restored  to  the  right 
owner ;  and  that  the  great  gate  next  the  street  be 
by  that  time  taken  down  and  walled  up."    At  a 
further  visitation  on  the  21st  April  1680,  it  was 
finally  certified  to  the  visitor  by  the  dean  that  this 
order  had  been  fully  obeyed,  and  that  the  door  in 
question  had  been  walled  up,  as  directed. 

In  1852,  the  Dean  and  Chapter  of  Exeter,  in 
answer  to  questions  addressed  to  them  bv  the 
Boyal  Commissioners  for  inquiring  into  the  (5athe- 
dral  Churches  and  Capitular  Bodies  in  England, 
stated  that  the  Bishop  of  Exeter  was  tbeir  visitor; 
and  that  the  powers  of  the  visitor  were  '*  those 
vested  in  him  by  the  general  law,  not  modified  by 
any  special  oastoia."    Eot  \&i<^  ^<eASDL>>!^^  ^^  x^^ 
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tben  claim  any  peculiar  jurisdiction,  further  than  I 
by  stating  that  he  had  *'  archidiaconal  authority 
within  the  close ; "  which,  however,  was  no  longer 
exercised  by  him.  In  Bishop  Yoysey's  Statute  of 
1544  (to  which  they  then  referred,  as  the  document 
in  which  the  duties  of  the  several  dignitaries  and 
officers  would  be  found  most  fully  stated),  the  same 
statement  is  found,  that  the  dean  had  "  jurisdic- 
tionem  archidiaconalem  in  omnibus  enumeratis 
infra  clausum  Exoniensis  EcclesisB, "  no  other 
jurisdiction  of  the  dean  being  there  mentioned. 
Their  Lordships  are,  under  these  circumstances, 
unable  to  agree  with  the  opinion  expressed  by  the 
learned  Dean  of  Arches  against  the  jurisdiction 
of  the  bishop  in  the  present  case.  The  right 
of  the  bishop  to  visit,  as  ordinary,  in  respect 
of  the  fabric  being  established,  the  question 
arises  whether  the  order  made  by  him  for  the 
removal  of  the  reredos  can  be  sustained.  It  was 
first  suggested  in  argument  that  the  respondents 
were  in  the  same  position  as  if  they  were  applying 
for  a  faculty  to  authorise  its  erection,  inabmuch 
as  the  erection  without  a  faculty  was  illegal. 
Their  Lordships  cannot  accede  to  this  argument 
of  the  appellant's  counsel.  It  was  pressed  upon 
them  in  order  to  lay  the  foundation  for  an  exercise 
of  discretion  on  the  part  of  the  bishop  even  in  a 
case  where  there  might  be  no  breach  of  the  law. 
No  authority  has  been  cited,  and  no  instance  has 
been  produced,  in  which  a  grant  of  any  such  faculty 
has  been  applied  for,  either  in  the  case  of  Exeter 
Cathedral  or  of  any  other  cathedral,  although  it  is 
notorious  that  important  alterations  in  the  fabric 
of  most  cathedrals  have  continually  been  effected. 
The  argument,  which  was  urged  at  the  bar,  that 
although  a  faculty  may  not  strictly  be  necessary, 
the  express  or  implied  consent  of  tne  bishop  ought 
to  be  obtained  for  every  alteration  in  the  fabric  of 
a  cathedral,  was  equally  unsupported  by  authority ; 
and  their  Lordships  cannot,  under  these  circum- 
stances, conclude  cither  that  the  bishop,  as  visitor, 
has  a  discretion  to  order  any  alteration  in  the 
fabric  of  the  cathedral  church,  except  on  some 
definite  legal  ground :  or  that  such  a  discretion,  if 
not  possessed  by  the  bishop,  could  be  exercised  by 
the  Court  of  Arches,  or  by  Her  Majesty  in  council, 
when  adjudicating  on  an  appeal  from  the  bishop's 
judgment  as  visitor. 

Tne  case  before  us  on  the  present  appeal  must 
therefore  be  determined  with  reference  to  the 
question  whether  the  structure  itself  is  contrary 
to  the  ecclesiastical  law.  For  determining  this 
question  their  Lordships  have  proceeded  to 
examine  the  authorities  and  documents  cited 
before  them  in  proof  of  the  alleged  illegality  of 
the  respondent's  proceedings.  At  the  com- 
mencement of  the  Kcformation  attention  was 
directed  to  the  numerous  representations  in 
churches,  either  by  sculpture  or  painting,  or 
both,  of  those  who  were  venerated  either  as  divine 
persons  or  as  saints  of  the  church,  and  to  the  out- 
ward acts  of  worship  or  honour  paid  to  these 
representations  or  images.  In  the  first  year  of 
Edward  VI.  (1647)  injunctions  were  issued  to  the 
clergy  and  laity  by  the  king,  with  the  advice  of 
the  protector  andjthe  council,  purporting  to  be  in  con- 
tinuation of  like  injunctions  issued  by  Henry  Ylll. 
which,  amongst  other  things  denounced,  as  tending 
to  idolatry  and  superstition,  *'  the  offering  of 
money,  candles,  or  tapers  to  relics  or  images,  or 
kisaing  or  licking  of  the  same."  And  the  clergy 
wero  aireoted  to  take  down  and  deatroy  *'  «uck 


images  as  they  know  to  have  been  so  abused  with 
pilgrimages  or  offerings  of  anything  mftde  there- 
unto, or  shall  be  hereEifter  censed  nnto,"  and  to 
suffer  thenceforth  *'  no  torches  or  candles,  tapen 
nor  images  of  wax  to  be  set  before  any  image  or 
picture,  but  only  two  lights  upon  the  high 
altar  .  .  .  admonishing  their  parishioners  tbu 
images  serve  for  no  other  purpose  bnt  to  bet 
remembrance  whereby  men  may  be  admonished  of 
the  holy  lives  and  conversations  of  those  that  the 
said  images  do  represent ;  which  images,  if  tfaer 
do  abuse  for  any  other  intent,  they  commit  idot 
atry  in  the  same. 

iy  the  28th  of  these  injunctions  the  cleray  ira 
ordered  *'to  take  away,  utterly  extinct,  and  OMtrof 
all  shrines,  tables,  candlesticks,  trindles,  or  rolls  ^ 
wax,  pictures,  paintings,  and  all  other  monumenti 
of  feigned  miracles,  pilgrimnges,  idolatry,  sod 
superstition,  so  that  there  remain  no  memonr  of 
the  same  in  walls,  glass  windows,  or  elsewhere 
within  their  churches  or  houses.*'  The  ezecotioa 
of  these  injunctions  was  intrusted  to  the  ordinsry, 
and  articles  were  framed  to  be  inquired  of  in  the 
King's  visitation,  one  of  which  incjnired,  *' Whether 
there  do  remain  not  taken  down  in  Toar  charches, 
chapels,  or  elsewhere,  any  misused  images  with 
pilgrimages,  and  whether  do  remain,  not  delaoed 
ana  destroyed,  any  shrines,  coverings  of  shrines, 
or  any  other  monument  of  idolatry,  superstitioOt 
and  hypocrisy."  A  question  has  been  raised  astothe 
authority  unaer  which  these  injunctions  wereissned; 
whether,  under  the  statute  31  Hen.  8,c.  8,  giving 
to  the  king's  proclamations  the  force  of  law,  or 
by  virtue  of  the  Act  of  Supremacy.  The  leaned 
judge  in  the  court  below  seems  to  treat  theinjnne- 
tion  as  a  proclamation  under  the  statute,  which 
statute  was  soon  afterwards  repealed  ;  but  wbelher 
it  was  so  or  not  appears  to  their  Lordships  to  be 
an  inquiry  not  material  to  the  present  issue,  for 
the  reasons  to  be  afterwards  mentioned. 

The  next  document  relied  upon  by  the  appellsnt 
is  a  Latin  letter  headed  '*  Mandatum  ad  amovea- 
das  et  delendas  imagines  "  of  Archbishop  CrsDiner 
to  the  Bishop  of  London,  dated  the  24th  Feb. 
1547-8,  which  recites  (in  English)  letters  missire 
(purporting  to  have  been  received  by  the  aidi* 
bishop),  signed  by  certain  Lords  of  the  coonciL 

The  archbishop  then  directs  the  bishop  to  proceed 
accordingly,  and  articles  appear  to  nave  been 
framed  to  be  inquired  of  in  tne  visitation  of  the 
diocese  of  London ;  one  of  which  is  framed  in  the 
very  words  of  the  28th  of  the  King's  Injanctioos, 
so  mr  as  regards  images.  Whatever  may  have 
been  the  legal  effect  of  this  mandate,  it  may  be 
assumed  that  it  was  sent  under  the  circom- 
stances  stated,  and  in  consequence  of  the  letler 
set  forth  as  having  been  sent  to  the  sith* 
bishop  from  the  Lords  of  the  connciL  It 
appears  plain  to  their  Lordships  that  the 
injunctions  were  directed  (3rd  and  28th)  to  the 
removal  or  destruction  of  such  images  only  "« 
had  at  any  time  been  abused"  by  snperstitioiu 
observances ;  but  the  letter  refers  to  the  difiBcuhy 
of  distinguishing  them  from  others,  and  to  the 
pretext  made  for  retaining  Pome  that  had  bees 
**  manifestly  abused  "  by  reason  of  their  alleged 
exemption  from  abuse.  Accordingly,  it  is  directed 
that,  in  order  to  make  sure  of  attaining  the 
original  purpose,  all  the  remaining  images  sbosid 
be  then  removed. 

This  order,  or  letter,  then,  of  the  King^a  oomdl 
explained  as  it  is  in  its  objects  and  ^ntimtift—  ^ 
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the  face  of  the  doonment  itself,  appears  to  their 
Lordships  to  amount  to  no  more  than  an  admini- 
strative act  or  step  taken  at  the  time,  for  the  time, 
and  dictated  hy  the  necessities  peculiar  to  the  time. 
It  did  not  contain,  nor  profess  to  contain,  the 
enunciation  of  any  general  law  of  a  permanent 
character  with  respect  to  images.  It,  no  doubt, 
proceeded  on  the  implied  assertion  that  the  worship 
or  abuse  of  images  was  contrary  to  the  true 
doctrine  of  the  church,  then  at  the  commencement 
of  its  reformation.  But  it  did  not  involve  all 
images  in  a  general  condemnation,  even  by  impli- 
cation, for  it  distinguished  between  those  which 
had  been  abused  and  those  which  had  not,  so  far 
as  condemnation  went,  and  ordered  the  removal  of 
all,  whether  abused  or  not,  for  the  sake  of  peace, 
and  for  the  purpose  of  insuring  obedicuce  to  the 
former  orders.  Far  from  denouncing  dead  images 
as  things  unlawful,  this  document  speaks  of  them 
'^  as  things  not  necessary."  The  Act  of  the  3  &4  Edw. 
6,  intituled  "  an  Act  for  the  abolishing  and  putting 
awaj  divers  books,  and  images,"  enacts,  by  the  1st 
section,  that  all  books  (enumerating  many)  hereto- 
fore used  for  service  of  the  church,  written  or 
printed  in  the  English  or  Latin  tongues,  other 
than  such  as  are  or  shall  be  set  forth  by  the  King*s 
Majesty,  shall  be  by  authority  of  this  present  Act 
dearly  and  utterly  abolished,  extin^ished,  and 
forbidden  for  ever  to  be  used  or  kept  m  this  realm 
or  elsewhere  within  any  of  the  King's  dominions. 
The  2ud  section  enacts  that,  if  any  person  that 
then  had,  or  thereafter  should  have,  in  his  custody 
any  such  books  or  images  of  stone,  timber,  alabaster, 
or  earth,  graven,  carved,  or  painted  which  hereto- 
fore have  Deen  taken  out  of  any  church  or  chapel, 
or  yet  stand  in  an  church  or  chapel,  and  do 
not  before  the  last  day  of  June  next  ensuing 
deface  and  destroy,  or  cause  to  be  defaced  and 
destroyed,  the  same  images  and  every  of  them, 
*'  and  do  not  deliver\ip  the  books  there  mentioned 
in  the  manner  and  for  the  purpose  of  their  destruc- 
tion therein  mentioned,  he  shall,  for  every  book 
willinely  retained  in  his  hands,  incur  such  penalties 
as  in  the  Act  mentioned."  The  careless  wording 
of  the  Act,  which  omits  all  penalty  with  reference 
to  images,  induces  a  suspicion  that  the  introduction 
of  images  into  the  Act  was  an  afterthought ;  but, 
be  this  as  it  may,  this  Act  would  imply  the  necessity 
of  all  persons  aefacing  or  destroying  or  delivering 
np  all  images  which  had  already  been,  or  might 
aftierwards  be,  removed  out  of  churches,  and  pro- 
bably, also,  the  obligation  of  removing  those  then 
remaining  in  churches,  whether  abused  or  not, 
except  in  cases  falling  within  the  exception  of  the 
6th  section  of  the  Act,  which  provides  that  the  Act 
shall  not  extend  **  to  any  image  or  picture  or  any 
tomb  in  any  church  or  chapel  or  churchyard  only 
for  a  monument  of  any  king,  prince,  or  nobleman, 
or  other  dead  person,  which  nath  not  been  com- 
monly reputed  and  taken  for  a  saint,  but  that  such 
pictures  and  images  may  continue  in  the  like 
manner  and  form  as  if  the  Act  had  never  been  bad  or 
made."  The  exception  itself  shows  the  generality  in 
all  other  respects  of  the  enactment  as  embracing  all 
images;  though  it  is  remarkable  that  the  excepted 
cases  are  referred  to  as  occurring  in  any  church  or 
churchyard,  whilst  the  rest  of  the  statute  appears 
to  be  confined  to  images  contained  in  or 
removed  from  the  inside  of  churches  or  chapels. 
This  statute  was  repealed  by  1  Mary,  c.  2,  s.  2,  but 
that  statute  was  in  its  turn  repealed  by  1  Jac.  1  o.  25, 
s.  48,  and  the  statute  of  Edward  was  thereby 

IfAQ.  Oaa—Vol,  IX. 


revived.  The  Act  of  James  1  is  itself  repealed 
by  the  26  &  27  Vict.  c.  125.  But  an  express  section 
of  that  Act  provides  that,  where  any  Act  thereby 
repealed  had  the  operation  of  reviving  any  former 
Act,  such  reviver  shall  not  be  affected.  The  Act 
of  Edward  6,  therefore,  remains  unrepealed. 

It  is  in  this  state  of  circumstances  that  their 
Lordships  deem  it  unnecessary  to  consider  by  what 
authority  the  royal  injunctions  and  the  arch- 
bishop's mandate  may  have  been  originally  issued. 
Their  Lordships  concur  in  the  opinion  expressed 
by  this  tribunal  in  Westerton  v.  Liddel  (Moore's 
Spec.  Bep.,  London,  1857),  and  cited  by  the  learned 
judge  of  the  court  below,  viz.,  that  the  Act  "  related 
to  the  destruction  of  images  already  ordered  to  be 
removed,  but  which  either  had  not  been  removed, 
or,  having  been  so,  were  still  retained  for  private 
devotion  und  worship."  It  may  be  regarded  as  a 
recognition  by  the  Legislature  of  the  validity  of 
these  orders  (though  not  expressly  referred  to),  and 
of  the  obligation  of  obedience  to  them,  but  it  does 
not  go  further ;  and,  as  with  the  mandate  above 
referred  to,  so  with  this  statute,  it  appears  to  their 
Lordships  that  th^  efficacy  of  the  Act  of  Edward 
was  spent  upon  the  definite  purpose  to  which  it 
was  directed,  and  that  the  Legislature  did  not 
thereby  make,  or  intend  to  make,  provision  in 
respect  of  the  subsequent  use  or  abuse  of  any  other 
images.  Up  to  this  time  then,  viz.,  up  to  and 
includiufi:  the  statute  of  Edward  YI,  the  case  as  to 
"  images  "  stands  thus : — ^The  King's  injunctions 
in  the  first  year  of  his  reign  condemned  several 
superstitious  pratices  with  reference  to  images, 
such  as  pilgrimages  to  particular  images,  offerings 
made  to  them  of  any  kind,  kissing  or  licking,  or 
censing  the  same,  and  directed  all  shrines,  pictures, 
paintings,  and  other  monuments  of  feigned 
miracles,  pilgrimages,  idolatry,  and  superstitions, 
to  bo  destroyed  by  the  incumbent,  so  that  there 
remain  "  no  memory  of  the  same  in  walls,  glass 
windows,  or  elsewhere  within  the  churches  or 
houses  of  their  parishioners."  The  Metropolitan 
then  communicated  to  the  Bishop  of  London  a 
letter  received  by  him  from  the  privy  council,  with 
reference  apparently  to  what  had  been  done  under 
the  injunctions,  and  the  difficulty  of  distinguishing 
images  which  had  been  abused  from  those  which 
had  not,  which  letter  directs  a  total  removal  and 
destruction  of  all  images.  This  is  followed  by  the 
statute,  and  so  matters  appear  to  have  rented  till 
the  reign  of  Mary,  when  the  Act  of  Edward  was 
repealed,  and  the  images,  or  some  of  them,  were 
probably  restored. 

It  is  remarkable  that  nothing  was  done  by  Eliza- 
beth with  reference  to  the  revival  of  the  Act  of 
Edward,  but  in  the  first  year  of  her  reign  (1559) 
injunctions  were  issued  by  her,  the  23rd  of  which 
directed  that  the  clergy  saould  take  away,  utterly 
extinct,  and  destroy  all  shrines,  .  .  .  pictures, 
paintings,  and  all  other  monuments  oi  feigned 
miracles,  pilgrimages,  idolatry,  and  superstition, 
so  that  there  remain  no  memory  of  the  same  in 
glass  windows,  or  elsewhere  within  their  churches 
and  houses  ;  and  articles,  on  the  visitation  of  the 
Queen,  were  issued,  founded  on  these  injunctions, 
the  45th  of  which  inquired  whether  the  clergy 
knew  any  that  kept  in  their  houses  any  undefaced 
images,  tables,  pictures,  paintings,  or  other  monu- 
ments of  feigned  and  false  miracles,  .  .  .  and  do 
adore  them,  and  specially  such  as  have  been  set  up 
in  churches,  chapels,  axvd  ott^xv^'^. 

In  the  next  \eai  \»\ift  ^\x«b\iwi\.\!QrK!Cii>it^\^^"^^ 
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proclamation :  "  Elizabeth. — The  Queen's  Ma  jest , 
understanding  that  by  means  of  sundry  people 
partly  ignorant,  partly  malicious  or  covetous,  there 
nath  been  of  late  years  spoiled  and  broken  certain 
ancient  monuments,  some  of  metal,  some  of  stone, 
which  were  erected  up  as  well  in  churches  as  in 
other  public  places  within  this  realm,  only  to  show 
a  memory  to  posterity  of  the  persons  there  buried, 
or  that  had  been  benefactors  to  the  buildinss  or 
dotations  of  the  same  churches  or  public  places, 
and  not  to  nourish  any  kind  of  superstition,  by 
which  means  not  only  the  churches  and  places 
remain  at  this  present  day  spoiled,  broken,  and 
ruinated,  to  the  offence  of  all  noble  and  gentle 
hearts,  and  the  extinguishing  of  the  honourable 
and  good  memory  of  sundry  virtuous  and  noble 
persons  deceased,  but  also  the  true  understanding 
of  divers  persons  in  this  realm  (who  have  descended 
of  the  blood  of  the  same  persons  deceased)  is  there- 
by BO  darkened,  as  the  true  course  of  their  inheri- 
tance may  be  hereafter  interrupted,  contrary  to 
justice ;  besides  manv  other  offences  that  hereof 
do  ensue  to  the  slander  of  such  as  either  gave  or 
had  charge  in  times  past,  only  to  deface  monuments 
of  idolatry  and  false  feigned  images  in  churches 
and  abbeys ;  and  therefore,  although  it  be  very  hard 
to  recover  things  broken  and  spoiled,  yet  both  to 
provide  that  no  such  barbarous  disorder  be  here- 
after used,  and  to  repair  as  much  of  the  said 
monuments  as  conyeniently  may  be  Her  Majesty 
chargcth  and  commandeth  all  manner  of  persons 
hereafter  to  forbear  the  breakii^g  or  defacing  of 
any  parcel  of  any  monument,  or  tomb,  or  g^ve, 
or  other  inscription  and  memory  of  any  person 
deceased,  being  in  any  manner  of  place;  or  to 
break  any  image  of  kings,  princes,  or  noble  estates 
of  this  realm,  or  of  any  other  that  have  been  in 
times  past  erected  and  set  up  for  the  only  memory 
of  them  to  their  posterity,  in  common  churches, 
and  not  for  any  religious  honour,  or  to  break  down 
and  deface  any  image  in  glass  windows  in  any 
church  without  consent  of  the  ordinary,  upon  pain 
that  whosoever  shall  herein  be  found  to  offend,  to 
be  committed  to  the  next  gaol " 

The  words  "false,"  and  "feigned  images,"  which 
frequently  occur  in  these  documents,  may  either 
refer  to  images  to  which  particular  efficacy  was 
falsely  attributed,  or  (a  meaning  borne  out  by  some 
passages  in  the  Homilies)  to  images  falsely  alleged 
to  be  true  likenesses  of  either  the  Saviour  or  any 
saints,  of  whom  no  true  likeness  existed.  But 
whatever  meaning  be  assigned  to  these  words,  the 
language  of  both  the  injunctions  and  the  proclama- 
tion, is  plainly  addressed,  not  to  all  **  pictures, 
paintings,  or  monuments,  &c.,"  but  t .  a  limited 
class  of  them,  and  thiR  a  class  tainted  with  false- 
hood or  superstition.  As  the  reformation  proceeded, 
and  the  articles  of  religion  came  to  receive  statu- 
tory authority,  the  doctrine  of  the  church  on  this 
subject  was  plainly  set  forth. 

The  22nd  Article  of  Religion  declares  that  "  the 
Romish  doctrine  concerning  purgatory,  pardons, 
worshipping,  adoration,  as  well  of  images  as  of 
reliques,  and  also  invocation  of  saints,  is  a  fond 
thing  vainly  invented,  and  grounded  upon  no 
warranty  of  scripture,  but  rather  repugnant  to  the 
Word  of  Grod."  In  other  words,  it  condemns  only 
the  abuse  cf  images.  But  great  stress  has 
been  laid  in  the  argument  of  this  case  upon 
the  Homilies  against  the  perils  of  idolatry, 
which  are  recogniaed  in  the  35th  Article  of 
Beligion  (amongat  other  homilieB)  aa  QonUAmng 


"  a  godly  and  wholesome  doctrine,  and 
for  the  times,  and  therefore  are  judged  to  be  mi 
in  churches  by  the  ministers  diligently  and  dis- 
tinctly, that  they  may  be  understood  of  tne  people.** 

The  46th  and  49th  canons  give  special  directuai 
as  to  the  reading  of  the  Homilies,  and  the  SMt 
canon  orders  the  book  of  Homilies  to  be  provided 
in  each  parish.  This  recommendation,  nowever, 
of  the  Homilies  cannot  be  pressed  further  than  aa 
containing  an  approbation  of  "  doctrines  "  theran 
contained,  and  even  that  of  a  quadified  character, 
as  being  specially  necessary  for  the  times  when  the 
articles  were  framed  and  published.  Now  the 
Homily  against  the  peril  of  idolatry  (contained  in 
several  parts)  sets  forth  in  very  glowing  colonn 
the  vanity  and  felly  of  pay ing  adoration  or  worship 
£6  images  or  paintings,  but  it  recognises  the 
original  intention  of  such  images  or  paintings  to 
have  been  the  better  instructing  of  the  ignorant, 
as  set  forth  in  the  letter  of  Gregory  to  Swenna 
(cited  by  the  learned  judge  in  we  oourt  below). 
The  Homily  observes,  "  you  may  withal  note  thai 
seeing  there  is  no  ground  for  worshipping  of 
images  in  Gregory's  writing,  but  a  plain  condemn- 
ation thereof,  that  such  as  do  worsnip  imaffea  do 
unjustly  allege  Gregory  for  them."  The  HomOy, 
however,  proceeds  to  affirm  that  the  worshipping 
of  images  is  a  necessary  consequence  of  Uieir  being 
allowed  to  exist,  and  therefore  concludes  strongly 
for  their  entire  abolition,  irrespective  of  actnal 
abuse.  Now  it  is  plain  that  the  "  doctrine'*  main- 
tained by  the  Homily  is  that  of  the  22nd  Article, 
and  condemns  paying  **  honour  and  reverence  to 
images  as  being  an  act  of  idolatiTi  and  ooutimrj 
to  the  second  Commandment."  In  the  jadgment 
of  its  author  the  existence  of  any  image,  wnethar 
originally  intended  for  instruction  or  not,  ia 
dangerous,  as  tending  to  idolatry.  This  oamnotbo 
called  doctrine.  It  is  an  opinion  as  to  the  conse- 
quences which  might  at  that  lime  follow  the  use 
of  representations  of  sacred  objects,  and  probaUj 
the  opinion  might  then  be  well  founded ;  whilst  it 
is,  on  the  contrary,  notorious  that  numerous  sculp- 
tures and  pictures  representing  the  Saviour  sod 
Apostles  and  other  holy  men  exist,  and  have  existed 
for  more  than  two  centuries  in  and  outside  of  oar 
churches,  to  which  no  worship  has  been  paid.  Tha 
old  associations  were  broken  off,  ana  the  old 
**  monuments  of  superstition "  had  either  been 
removed,  or  become  innocuous,  before  the  reign  of 
Elizabeth  was  closed. 

In  the  9th  of  Elizabeth,  on  a  visitation  by  Arob- 
bishop  Parker,  articles  were  exhibited,  the  6th  of 
which  inquired  whether  any  taught  "that  any 
man  is  borne  with  which  do  e^tol  any  snpersiitioiia 
religion  or  religious  pilgrimages,  lighting  of  candks, 
kissing,  kneeling,  or  ducking  to  images."  And  at 
another  visitation  in  the  12th  of  Elizabeth,  by  tha 
same  metropolitan,  articles  were  exhibited*  by  the 
6th  of  which  inquiry  is  made  *'  whetlier  imsgsa 
and  all  other  monuments  of  idolatry  and  snper' 
stition  be  destroyed  and  abolished,  and  whetbar 
your  churches  and  chancels  be  well  adorned  sod 
conveniently  kept  without  waste,  destmction,  or 
abuse  of  anything.  Whether  the  rood  kit  ba 
pulled  down  according  to  the  order  prescsribed,  and 
if  the  partition  between  the  chancel  and  thedumh 
be  kept."  These  articles  appear  to  obsatrs  tha 
distinction  noticed  in  the  Qneen*8  prorlsmstins 
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oonspioaoos  representation  of  a  omcifix  in  the 
rood-lofU  which  had  been  abused,  and  therefore 
was  directed  to  be  removed. 

In  Oardweirs  "  Annab  "  (vol.  1,  No.  Ixxvii)  are 
articles  intended  to  have  been  exhibited  at  Arch- 
bishop GrindaFs  visitation  in  the  18th  Elizabeth, 
the  4th  of  which  inquires  "  whether  rood-lolts  be 
taken  down  to  the  cross-beam/'  and  the  6th  in- 
quires whether  (amongst  other  things),  "all  images 
aod  other  relics  and  monuments  of  superstition 
and  idolatry  be  utterly  defaced,  broken,  and 
destroyed,  and  if  not,  where  and  in  whose  custody 
they  remain."  It  appears  to  be  doubtful  whether 
these  articles  were  ever  exhibited.  From  this 
time,  and  notwithstanding  the  revival  in  the  time 
of  James  I  of  the  Act  of  3  &  4  Edw.  6,  there 
appears  to  have  been  neither  further  legislation 
nor  inquiry  with  reference  to  pictorial  or  sculptured 
representations  of  sacred  subjects  in  churches. 

What,  ttien,  is  the  character  of  the  sculpture  on 
the  reredos  in  the  case  before  their  Lordships? 
For  what  purpose  has  it  been  set  up  P  To  what 
end  is  it  usedr  and  is  it  in  danger  of  being  abused? 
It  is  a  sculptured  work  in  high  relief — in  which 
are  three  compartments.  That  in  the  centre 
represents  the  ascension  of  our  Lord,  in  which  the 
figure  of  our  ascending  Lord  is  separated  by  a  sort 
of  border  from  the  figures  of  the  Apostles,  who 
are  gazing  upward.  The  right  compartment 
represents  the  transfiguration,  and  the  lefl  the 
descent  of  the  Holy  Ghost  on  the  day  of  Pentecost. 
The  representations  appear  to  be  similar  to  those 
with  which  every  one  is  familiar  in  regard  to  the 
sacred  subjects  m  question.  All  the  figures  are 
delineated  as  forming  part  of  the  connected 
representation  of  the  historical  subject.  The 
ascension  necessarily  represents  our  Lord  as 
separated  from  the  Apostles,  who  are  gazing  at 
Him  on  His  ascent.  As  finisds  to  the  architectural 
form  of  the  reredos,  there  is  on  each  side  a  senarate 
figure  of  an  angel.  It  is  plain  to  their  Lordships 
that  the  whole  erection  has  been  set  up  for  tne 
pnrpoee  of  decoration  only.  It  is  not  suggested 
that  any  superstitious  reverence  has  been  or  is 
likelv  to  be  paid  to  anv  figures  forming  part  of  the 
reredos,  and  their  Lordships  are  unable  to  discover 
anything  which  distinguishes  this  representation 
from  the  numerous  sculptured  and  painted  repre- 
sentations of  portions  of  the  sacred  history  to  be 
foand  in  many  of  our  cathedrals  and  parish 
churches;  and  which  have  been  proved,  by  long 
experience,  to  be  capable  of  remaining  there  with- 
out giving  occasion  to  any  idolatrous  or  super- 
stitious practices.  Their  Lordships  are  of  opinion 
that  such  a  decorative  work  would  be  lawful  in  any 
other  part  of  the  church ;  and,  if  so,  they  are  not 
aware  of  any  contravention  of  the  laws  ecclesiastical 
by  reason  of  its  erection  in  the  particular  place 
which  it  now  occupies.  Their  Lordships  have  not 
adverted  to  the  case  of  Cook  and  others  v.  Tallent, 
(in  the  Arches  Court,  A.D.  1684)  mentioned  by  the 
learned  judge  in  the  court  below,  because  they  have 
been  furnished  by  the  registrar  with  a  full  note  of 
that  case,  which  appears  to  have  proceeded  on 
consent. 

Their  Lordships  desire  it  to  be  clearly  under- 
stood that  nothing  decided  in  this  case  affects  the 
question  of  superstitions  regard  being  paid,  con- 
trary to  the  22nd  Article  of  Religion,  to  any 
representations  or  images  that  are,  or  may  at  any 
time  be  set  up  in  churches.  The  law  will  at  all 
times  be  suflSciently  strong  to  correct  and  control 


[Q-B. 

any  such  abuse ;  but  their  Lordships  are  of  opinion 
that  the  sculpture  in  question  is  not  liable  to  be 
impuened  in  that  respect.  Their  Lordships  will 
therefore  recommend  Her  Majesty  to  reverse  the 
decree  pronounced  by  the  Dean  of  the  Arches,  so 
far  as  it  reversed  the  decree  of  the  Lord  Bishop  of 
Exeter  in  pronouncino:  for  his  jurisdiction  as  visitor 
and  ordinary  of  the  Cathedral  Church  of  St.  Peter, 
in  Exeter ;  but  to  affirm  the  decree  of  the  Dean  of 
the  Arches  in  all  other  respects ;  and  their  Lord- 
ships, regard  being  had  to  the  argument  in  the 
court  below  and  before  them,  in  opposition  to  the 
jurisdiction  of  the  Lord  Bishop,  do  not  decree  the 

fayment  of  any  costs  of  this  appeal  by  any  party, 
ndeed,  they  understood  it  to  be  stated  at  the  bar, 
by  the  counsel  for  the  respondents,  that  they  did 
not  ask  for  costs. 

Proctors  for  the  appellant,  Moore  and  Currey. 
Proctor  for  the  respondents,  Skipwith. 


COUBT  OF  QUEEIT'S  BEHOK. 

&eport«d  by  J.  Sbostt  and  M.  W.  McKxllab,  %aqn. 

Barri«ten>at>lAW. 


Wednesday,  Jan,  20,  1875. 

Hall  (app.)  v.  Nixon  (rcsp.). 

Local  board — Bye-law — New  buildings — Notice  of 

intention  to  build—  Deposit  of  plans  ^Penalty — 

Local  Qouemment  Act  1858  (21  ^  22  Vict.  c.  98, 

9.34). 

A  heal  board  of  health  made  a  bye-l<iw  under  sect. 

34  of  the  Local  Ooverninent  Act  1858,  by  which 

every  person  intending  to  erect  any  new  bnilding 

was  required  to  give  fourteen  days*  notice  to  the 

local  board  of  such  intention,  by  writing,  delivered 

to  the  surveyor  of  tfie  local  board  or  left  at  his 

office,    and  at  tfie  same  time  to  daliver  to  such 

surveyor  or  leave  at  his  office  detail  plans  and 

sections,  drawn  in  ink  on  drawing  paper,  ^c, 

showing  the  thickness  of  tlie  walls,  the  dimensions 

of  the  rooms,  i'c,  every   plan  submitted  to  be 

iodged  at  the  borough  surveyor's  office    on   the 

Tuesday  previous   to  the  fortnightly  meeting  of 

the    town   improvement  and  public  health  com' 

mittee;  tJie  local  board,  within  fourteen  days  after 

receiving  the  notice,  to  signify  whether  the  plans 

and  sections  were  approved  or  disapproved,  and,  if 

the  latter,  for  what  reasons ;  any  person  erecting 

any  new  building  witlu)ut  giving  such  notice  and 

delivering  such  plans  and  sections  as  aforesaid, 

or  without  having  tfie  same  approved  by  tlie  local 

board,  or  in  any   wise  contrary  to  the  plans  and 

sections  which  had  been  approved,  to  be  liable  for 

each  offence  to  a  penalty  of  40«.     Another  bye-law 

empowered  the  local  board  to  remove,  alter,  and 

pull  down  any  w&rk  contrary  to  the  bye-laws : 

Held,  that,  notwithstanding  the  power  given  by  the 

last-mentioned  bye-law,  the  former  bye-law  was 

reasonable  and  not  beyond  tfie  power  of  tfie  local 

board  to  make. 

Hattersley  v.  Burr  (4  H.  &'  G.  523),  and  Young  v. 

Edwards  (33  L.  J.  227,  If.  C),  commented  on  and 

questioned. 

At  a  petty  session  holden  at  the  borough  of  South 

Shields,  in  the  county  of  Durham,  in  and  for  the 

said  borough,  on  the  28th  Jan.  1874,  before  Eenry 

Nelson  and  J.  B.  Dale,  Bsqs.,  two  of  her  Majesty's 

justices  of  the  peace  in  and  for  the  said  borough,  a 

certain  information  was  preferred  by  one  Matthew 

Hall  (hereinafter  called  tbo  ap|)ePant),  the  surveyor 
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appointed  by  and  on  behalf  of  the  mayor,  alder-  * 
men,  and  burgesses  of  the  said  borough,  being  the 
local  board  of  health,  against  Thomas  James 
Nixon  (hereinafter  called  the  respondent),  under 
the  6th  bye-law  made  by  virtue  of  the  statute 
21  &  22  Vict.  c.  98,  s.  34,  by  the  said  local  board 
of  health  for  the  corporate  district  of  South 
Shields  aforesaid,  charging  that  the  respon- 
dent,  on  the  13th  Jan.  1874,  at  and  in  the  said 
borough,  did  unlawfally  erect  a  certain  building, 
to  wit,  a  dwelling-house,  in  Challoner  Grove  m 
the  said  borough,  without  first  giving  fourteen 
days'  notice  in  writing  to  the  surveyor  of  the 
local  board  of  health  for  the  said  borough,  and 
leaving  with  him  the  plans  and  sections  of  such 
building,  and  having  the  same  approved  of  by  the 
said  local  board  of  health,  contrary  to  the  building 
bye-lawB  of  the  said  borough ;  and  the  appellant 
and  respondent  being  respectively  present  then 
and  there,  the  said  charge  was  duly  heard 
by  the  justices  in  due  form  of  law.  It  was 
proved  in  evidence  on  the  part  of  the  appellant 
that  OK  the  13th  day  of  the  same  month  of 
January,  the  surveyor  visited  the  new  buildings 
now  in  course  of  erection  in  Challoner  Grove  by 
respondent,  and  found  him  building  two  houses 
for  which  he  had  not  previouslv  submitted  detail 
plans  and  sections,  as  required  by  the  6bh  bye-law 
of  the  board ;  that  on  the  same  day  he  had  caused 
a  notice  to  be  given  to  the  said  respondent  for- 
bidding him  to  build  further  until  ho  had  furnished 
plans,  and  had  them  approved  by  the  board ;  the 
respondent  thereupon  submitted  plans  to  the  said 
board,  and  at  their  next  meeting  the  plans  for 
some  cause  were  rejected,  and  a  prosecution 
ordered  against  the  respondent  for  a  breach  of 
the  6th  bye-law. 

It  was  contended,  on  the  hearing  of  the  said 
information,  on  the  part  of  the  appellant,  that 
it  was  immaterial  for  the  respondent  to  show  that 
he  was  complving  in  all  respects  with  the  bye- 
laws  as  to  the  construction  of  the  buildings, 
sufficiency  of  space  about  the  buildings,  or  tne 
drainage ;  the  defendant  had  committed  an  offence 
by  not  having  given  fourteen  days'  notice,  and 
submitted  detail  plans  and  sections,  and  had  them 
approved  by  the  board,  as  required  by  the  6th 
bye-law,  before  building;  and  the  local  board 
pressed  the  court  to  punish  him  for  the  breach 
of  it. 

It  was  admitted  on  cross-examination  that  a 
plan,  called  an  estate  plan,  had  been  passed  by  the 
local  board  about  two  years  a|?o  for  the  building 
of  twenty  houses,  to  compose  when  completed  the 
street  called  Challoner-grove,  which  plan  complied 
with  the  requirements  of  the  bye-law  as  an  estate 
plan.  This  plan  was  submitted  by  the  owner  of 
the  ground,  and  not  by  the  respondent.  It 
showed  the  level  and  width  of  the  street,  and  the 
vard  space  behind  the  houses  when  built,  also  the 
nouse  drainage,  their  size,  depth,  and  inclination. 
The  owners  of  the  ground  had  from  time  to  time 
sold  off  sites,  and  the  defendant  was  a  purchaser 
of  several  of  them. 

It  was  admitted  on  the  part  of  the  respondent 
that,  in  respect  of  the  two  houses  recently  com- 
menced, no  planp  had  been  delivered  to  the  local 
board,  but  that  ot  itself,  it  was  contended,  was 
not  an  offence  punishable  by  justices  in  a  summary 
manner;  that  the  respondent  was  building  accord- 
ing to  the  plan  passed  by  the  board  as  an  estate 
plan,  which  gives  the  line  of  street  and  yard  area 


behind ;  and  that  in'all  other  respects  he  wms  oom- 

Sing  with  the  building  bye-laws  of  the  bcwrd, 
ich  provide  for  the  construction  of  houses,  sad 
that*  in  respect  of  the  two  houses  just  reoendj 
commenced  he  was  building  them  upon  plani 
passed  by  the  board  for  the  two  houses  there 
immediately  adjoining,  the  two  jost  oommenoed 
being  intended  to  be  exactly  the  same  and  con- 
formable in  every  way  to  the  bye-laws.  It  wai 
further  contended,  on  the  part  of  the  respondent^ 
that,  if  the  defendant  was  building  anything  con- 
trary to  the  building  bye-laws,  he  was  not  punish- 
able in  a  summary  manner  by  justices,  but  thit 
the  local  boEuxl  might,  under  their  36th  bye-lav, 
order  the  buildings,  or  any  of  them,  to  be  removed 
or  altered,  and  in  case  of  default  the  board  might 
proceed  to  pull  down  such  buildings  to  the  extent 
to  which  the  same  might  be  an  infiraction  ci  the 
bye-laws. 

The  section  of  the  Act  provides  that  every  locd 
board  may  make  bye-laws  with  respect  to  the 
following  matters  (that  is  to  say) : 

1.  With  respect  to  the  level,  width,  and  con- 
struction of  new  streets,  and  the  provisions  for  the 
sewerage  thereof. 

2.  With  respect  to  the  structure  of  walls  of  nev 
buildings  for  securing  stability  and  the  prevention 
of  fires. 

3.  With  respect  to  the  sufficiency  of  the  spsoe 
about  buildings  to  secure  a  free  circulation  of  sir, 
and  with  respect  to  the  ventilation  of  baildingi. 

4  With  respect  to  the  drainage  of  buildings  to 
water-closets,  privies,  ashpits,  and  cesspools  in  con- 
nection with  buildings,  and  to  the  closing  of 
buildings  or  parts  of  buildings  unfit  for  human 
habitation,  ana  to  prohibition  of  their  use  for  soflh 
habitation. 

And  they  may  further  provide  for  the  obser- 
vance of  the  same  by  enacting  therein  such  provi- 
sions as  they  think  necessary  as  to  the  giving  of 
notices  as  to  the  deposit  of  plans  and  sections  bj 

Eersons  intending  to  lay  out  streets  or  to  canstmct 
uidings,  as  to  inspection  bv  the  local  board,  and 
as  to  the  power  of  the  local  board  to  remove,  alter, 
or  pull  down  any  work  begun-  or  done  in  contr»' 
vention  of  such  bye-laws ;  provided  always  that  no 
such  bye-law  shall  affect  any  building  erected 
before  the  date  of  the  constitution  of  the  district. 

The  sixth  bye-law  is  as  follows : 

Every  person  who  shall  intend  to  erect  any  nev 
building  shall  give  fourteen  days'  notice  to  the 
local  board  of  such  intention  by  writing  delivered 
to  the  surveyor  to  the  local  board,  or  left  at  hii 
office,  and  shall  at  the  same  time  deliver  to  sndi 
surveyor,  or  leave  at  his  office,  detail  plans  and 
sections  drawn  in  ink  on  drawing  paper,  tracing 
cloth,  or  mounted  tracing  paper,  on  a  scale  of  one- 
eighth  or  one  quarter  of  an  inch  to  every  foot  oC 
every  iioor  of  such  intended  new  dwelling,  showing 
the  thickness  of  the  walls,  the  dimensions  of  the 
rooms,  the  situation  of  the  fireplaces,  stovei^ 
chimneys,  and  flues,  and  generally  the  positioii 
form,  and  dimensions  of  the  several  parts  of  snob 
building,  and  of  the  water  closet,  privy,  gaily,  and 
drain,  ash  pit,  coal  house,  and  all  other  Daildinfl 
and  appurtenances  connected  therewith ;  and  sott 
plans  and  sections  shall  be  accompanied  bj  s 
description  of  the  materials  of  the  building,  the 
mode  m  which  it  is  proposed  to  be  constraolsiL 
and  the  number  of  the  site  on  estate  plan  it  ii 
intended  to  occupy. 

1.  Walls  of  proposed  building  to  be  ooloared 
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ills  of  adjoining  baildings  (if  any)  Indian 
some  dark  colour,  timbers  yellow,  aJl  rooms 
rto  coyered  with  a  roof  to  have  a  light  wash 
it  sienna  or  a  light  yellow  colour,  yard  and 
^▼ement  to  have  a  lieht  wash  of  blue, 
plan  and  section  to  oe  neatly  inked  in  with 
ink. 

very  plan  submitted  for  the  approval  of  the 
»tion  must  be  lodged  at  the  borough  sur- 
i  office,  on  the  Tuesday  previous  to  the  fort> 
r  meeting  of  the  town  improvement  and 
health  committee. 

lock  plan  in  all  cases  where  no  estate  plan 
lave  oeen  deposited  and  approved  shall,  if 
lired  by  the  local  board,  be  lodged  at  the 
;h  surveyor's  office  as  aforesaid,  drawn  in  ink 
wing  paper  or  mounted  on  cloth  to  a  scale 
inch  to  evexy  44  feet,  showing  the  position 
buildings  and  appurtenances  of  the  pro- 
immediately  adjoining  to  tbe  extent  of  six 
least  on  all  sides,  the  width  or  level  of  all 
abutting  thereon,  the  level  of  tbe  lowest 
:  the  intended  building  and  of  the  yard  or 
I  belonging  thereto.  The  phm  shall  show 
e  proposed  lines  of  house  drainage  and  their 
)pth  and  inclination.  Provided  always,  that 
al  board  shall  within  fourteen  days  after 
Qg  such  notice,  detail  plans,  and  sections 
to  the  persons  giving  or  sending  the  same 
T  they  approve  or  disapprove  thereof,  and 
shall  disapprove  thereof  shall  at  the  same 
ive  the  reasons  why  they  disapprove  of  such 

person  who  shall  erect  any  new  building 
b  giving  such  notice,  and  delivering  such 
nd  sections  as  aforesaid,  or  without  having 
d  plans  and  sections  approved  of  by  the 
oara,  or  in  anywise  contrary  to  plans  and 
B  which  have  been  approved  of  by  the  local 
shall  be  liable  for  each  offence  to  a  penalty 

(a). 

*  • — 

lie  35tb,  36th,  and  37th,  and  bye-laws  were  as 

mtinuing  Penalties, — In  ease  any  ofPenoe  under 
he  fore^inff  bve  laws  shall  oontinne,  the  person 
offending  Biiall  be  liable  to  a  further  penalty  of 
eaoh  day  during  whioh  such  offenoe  shall  oon- 
ber  writtoi  notice  of  the  offenoe  has  been  given 
Msal  board  to,  or  left  for  the  offender,  at  his  usual 
aiown  place  of  abode. 

moer  to  remove,  alter,  and  puU  dovm  any  vfork 
I  to  hye'laios. — Where  any  work  has  been  begun 
in  oontravention  of  the  foregoing  bye>law8,  or 
liem,  it  shall  be  lawful  for  the  looiu  board  to  give 
» the  builder  or  other  person  who  has  done,  or  is 
loh  work,  and  the  person  for  whom  the  same  has 
is  being  done,  of  the  partioulars  in  whioh  the 
•laws  have  not  been  complied  with.  The  said 
lall  be  served  in  the  manner  prescribed  for  the 
ij  a  local  board  of  the  notice  referred  to  in  the 
3Temment  Act  1858,  sect.  75.  And  it  shall  call 
»  parties  respectively  to  whom  it  is  directed,  to 
kt  a  time  and  place  therein  named  (which  time 
t  be  less  than  seven  clear  days  from  the  service 
.  and  then  and  there  to  show  cause  wbv  the  said 
lould  not  be  removed,  altered,  or  pulled  down. 
'  hearing  the  said  parties,  or  such  of  them  as 
pear  in  pursuance  of  the  said  notice,  the  local 
lali  be  of  opinion  that  no  sufficient  cause  has 
3wn  to  the  contrary,  it  shall  be  lawful  for  the 
i  board  to  miJce  an  order  in  writing,  under  the 
their  clerk,  requiring  the  parties  to  whom  the 
ceis  directed,  and  eaoh  of  them,  to  remove,  alter, 
town  the  said  work,  as  the  case  may,  in  the 
>f  the  local  board,  require,  and  within  such  time 
I  said  local  board  shall  seem  reasonable.  Such 
ill  be  served  on  the  said  parties  respeotively  in 


We  carefully  considered  the  latter  portion  of 
the  section  of  the  statute  referred  to,  and  not  only 
the  6th  bye>law,  but  the  succeeding  ones,  and  we 
were  of  opinion  that  as  an  estate  plan  had  already 
been  passed  and  approved  of  by  the  board,  showing 
the  wnole  of  the  houses  to  be  built  in  Challoner 
Grove,  there  had  been  compliance  with  the  bye- 
law  so  far  as  the  statute  empowered  the  board  to 
make  one,  and  that  the  respondent  had  committed 
no  offence  in  law  by  not  delivering  detail  plans 
and  sections :  and  we  decided  that  the  local  board 
had  no  power  to  make  a  bye-law  constituting  the 
respondent's  conduct  in  this  case  an  offence,  and 
that  the  bye-law  went  beyond  the  powers  given  to 
the  board  by  the  Local  Government  Act  1858. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is,  whether  the  construction  we 
put  upon  the  statute  as  applicable  to  this  case  be 
correct,  and  whether  the  6th  bye-law  alleged  to  be 
made  in  pursuance  of  it  is  reasonable,  and  be 
within  the  powers  of  the  board  as  conferred  by  the 
statute. 

If  the  court  should  be  of  a  contrary  opinion, 
then  our  decision  is  to  be  reversed ;  if,  however, 
the  court  should  be  of  an  affirmative  opinion,  then 
our  decision  is  to  be  confirmed. 

This  case  stated  and  signed  pursuant  to  20  &  21 
Vict.  c.  43,  the  23rd  Feb.  1874. 

Henbt  Nelson. 
John  Bbodrich  Daub. 

C.  RusseU,  Q.G.  (with  him  Dixon),  for  the 
appellants,  contended  that  the  bye-law  in  Question 
was  one  which  the  local  board  of  health  had 
authority  to  make;  and  as  the  respondent  had 
clearlv  infringed  it,  the  justices  should  have  oon- 
victea.  The  authority  to  make  bye-laws  is  given 
by  the  Local  Government  Act  1858  (21  &  22  Vict, 
c.  98).  Sect.  34  provides  that  "  every  local  board 
may  make  bye-laws  with  respect  to  the  following 
matters  (that  is  to  say),  first,  with  respect  to  the 
level,  width,  and  construction  of  new  streets,  and 
the  provisions  for  the  sewerage  thereof;  secondly, 
with  respect  to  the  structure  of  walls  of  new 
buildings  for  securing  stability,  and  the  preven- 
tion of  fires;  thirdly,  with  respect  to  the  suffi- 
ciency of  the  space  about  buildings  to  secure  a 
free  circulation  of  air,  and  with  respect  to  the 
ventilation  of  buildings ;  fourthly,  with  respect  to 
the  drainage  of  buildings  to  water  closets,  privies, 
ashpits,  and  cesspools,  in  connection  with  build- 
ings, and  to  the  closing  of  buildings  or  parts  oF 
buildings  unfit  for  human  habitation,  and  to  pro- 
hibition of  their  use  for  such  habitation;  and 
they  may  further  provide  for  the  observance  of 
the  same  by  enacting  therein  such  provisions  as 
they  think  necessary  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct  build- 
ings, as  to  inspection  by  the  local  board,  and  as  to 
the  power  of  the  local  board  to  remove,  alter,  or 

the  same  manner  as  the  said  notice,  and  if  the  surveyor 
of  the  said  local  board  shall  certify  to  them  that  at  tbe 
expiration  of  the  time  named  therein,  the  said  order  had 
not  been  complied  with,  the  local  board  may,  if  they 
think  fit,  cause  such  work  to  be  remuved,  altered,  or 
pulled  down,  as  directed  in  the  said  order. 

37.  Power  to  reduce  Penalties. —AU.  justices  of  courts 
who  shall  act  in  enforcing  the  payment  of  any  penalty 
or  forfeiture  imposed  or  made  pajable  by  tbe  foregoing 
bye-laws  or  any  of  them,  shall  have  the  power  to  mitigate 
any  penalty  or  forfeiture  so  imposed  or  made  payable  as 
aforesaid,  to  such  sum  as  they  in  their  disorAtion  shall 
think  fit 
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pall  down  any  work  begun  or  done  in  contraven- 
tion of  such  bye-laws;  provided  always  that  no  snch 
bye-law  shall  affect  any  building  erected  before  the 
date  of  the  constitution  of  the  district."   By  sect.  4, 
this  Act  is  to  be  construed  together  with  and  to  be 
deemed  to  form  part  of  the  Public  Health  Act  1848, 
and  bye-laws  framed  under  this  Act  are  to  be 
enforced  and  dealt  with  in  all  other  respects  as 
bye-laws  under  the  said  Public  Health  Act.    Now 
by  sect.  115  of  the  Public  Health  Act  1848  (11  & 
12  Vict.  c.  63),  the  local  board  "  may,  by  any  such 
bye-laws,  impose  upon  offenders  against  the  same, 
such  reasonaole  penalties  as  they  shall  think  fit,  not 
exceeding  the  sum  of  bl.  for  each  offence,  and  in 
the  case  of  a  continuing  offence,  a  further  penalty 
not  exceeding  the  sum  of  40s.  for  each  day  after 
written  notice  of  the  offence  from  the  said  local 
board.  .  .  .  Provided  always  that  all  such  bye- 
laws  imposing  any  penalty  shall  be  so  framed  as  to 
allow  of  the  recovery  of  any  sum  less  than  the  full 
amount  of  the  penalty ;  provided  also,  that  no  such 
bve-laws    shall    bo    repugnant    to    the   laws    of 
England,  or  to  the  provisions  of  this  Act,"  &c. 
And  by  sect.  129,  "  any  penalty  imposed  by  or 
under  the  authority  of  this  Act  or  any  bye-law  made 
under  this  Act,  the  recovery  whereof  is  not  other- 
wise expressly  provided  for,  may,  upon  proof  on 
oath  of  the  offence  in  respect  of  which  the  penalty 
is  alleged  to  have  been  incurred,  be  recovered 
before  two  said  justices,  together  with  such  costs 
of  the  proceedings  as  they  may  think  proper, ;  and 
if  the  sums  adjudged  be  not  paid  by  the  party 
against  whom  the  adjudication  is  made,  the  same 
may  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  by  warrant  under  the  hands  and  seals 
of  the  justices  making  the  adjudication ;  and  such 
justices,  or  either  of  them,  may  order  that  any 
offender  convicted  as  last  aforesaid  be  detained  and 
kept  in  safe  custody  until  return  con  be  conve- 
niently made  to  the  last-mentioned  warrant,  unless 
he  give  sufficient  security  by  way  of  recognisance 
or  otherwise  for  his  appearance  on  the  day  ap- 
pointed by  the  return,  snch  day  not  being  more 
than   eight   days   from   the  time  of   taking  the 
security ;   and  if  before  issuing  such  warrant,  or 
upon  the  return  thereof,  it  appear  to  the  satis- 
faction of  the  last  mentioned  justices  that  no  suffi- 
cient distress  can  be  had  within  their  jurisdiction, 
they  may,   by  warrant  under  their  hands    and 
seals,  cause  the  offender  to  be  committed  to  gaol, 
there  to  remain,  without  bail,  for  any  term  not  ex- 
ceeding three  months,   unless  such  penalty  and 
cost 8  be  sooner  paid." 

Herschell,  Q.C.  (with  him  C.  Crompton)  for  the 
respondent,  was  here  called  upon.  It  is  submitted 
that  under  nect.  34  of  the  Local  Grovernment  Act 
1858,  the  local  board  had  no  power  to  make  a  bye- 
law  imposing  a  penalty  in  money  for  non-com- 
pliance with  any  of  the  bye-laws.  [Lush,  J. — Is 
not  the  power  to  make  such  a  bye-law  included  in 
the  power  to  impose  a  reasonable  penalty  for  non- 
compliance with  the  bye-laws  Pj  It  is  submitted 
that  it  is  not.  At  any  rate,  no  such  power  can  be 
implied  where  a  specific  and  different  remedy  is 
given  by  the  Act.  Sect.  34  enables  the  lot-al 
board  to  make  provisions  by  their  b>'e-law3  for 
"  removing,  altering,  or  pulling  down  any  work 
began  or  done  in  contravention  of  such  bye-laws  "; 
and  the  local  board  have  here  made  such  provision 
by  their  36th  bye-law.  It  could  not  have  been  in- 
tended to  place  every  person  intending  to  build  at 
the  mercy  of  the  particular  view  which  the  board's 


surveyor  might  happen  to  take.     QLusH,  J.— I 
find  the  law  on  the  subject  of  enforcing  bye-Uwi 
by  penalty  thus  stated  m  2  Kyd  on  Corporatioiifl, 
p.  156  :   "  To  secure  obedience  to  a  bye-law,  it  it 
necessary  that  a  penalty  of  some  kind  shoold  be 
annexed  to  the  breach  of  it ;    the  only  penalty  ad- 
mitted by  the  law  of  England  its  a  peconiary  one, 
though  either  that  may  be  recovered  by  action,  or  the 
payment  of  it  enforced  by  distress  of  the  offender*! 
goods,"  referring  to  5  Coke  63  b,  64  a.     The  only 
question  is  whether   the  superadded    power  of 
pulling   down    the   building   impliedly    excladn 
the    other    mode    of    enforcing    obaerTance    of 
the  bye-laws.]      It    is    submitted    that    it   doea 
Further,  it  is  submitted  that   the    local    board 
had  no  power   to   make    a  b^c-law    forbidding 
the    commencing    building    without    notice.    li 
Haftersley  v.  Burr  (4  H.  &  0.  523),  it  was  held 
that  a  local  board  of  health  had  no  power  ander 
the  34th  section  of  the  Local  Goyemment  Act 
1858,  to  make  a  bye-law  that  before  beginning  to 
dig  or  lay  the  foundation  of  any  new  building  • 
written  notice  thereof  of  one  month  at  the  leut 
shall  be  left  with  the  clerk  at  one  of  the  monthlj 
meetings  of  the  board,  accompanied  with  plm 
and  sections,  and  that  whoever  shall  neglect  or 
refuse  to  give  such  notice  shall    be  liable  to  e 
penalty  not  exceeding  5Z.    It  was  laid  down  by 
the  Court  of  Exchequer  that  if  a  person  gives  » 
local  board  notice  of  his  intention  to  build,  and 
leaves  with  them  plans  and  sections,  he  tdmj  iI 
once  commence  the  building,  subject  to  the  ngb 
of  its  being  altered  or  pulled  down  if  not  in  con- 
formity with  the  bye-laws  of  the  board.     PoUod^ 
C.B.,  said  :  "  The  34th  section  of  the  Local  Govern- 
ment Act  1858,  has  imposed  a  restriction  on  Uw 
common   law  right  of   p>eople  to   build  as  tbif 
please;  and  it  is  important  that   the  enactowBl 
should  not  be  vexatiously  carried  out.     If  a  penoi 
sends  his  plans  to  the  board,  he  has  a  right  to 
begin  building  whenever  he  pleases ;  he  has  sini 
them  notice  of  his  intention  to   build,  and  it  n 
their  duty  to  take  care  that  the  building  is  not  it 
contravention  of  their  bye-laws."     ChanneU,  Ei 
added  :  "  The  argument  for  the  respondents  mntf 
go  to  this  extent,  that  a  man  is  liable  to  a  penihf 
of  52.  for  building  on  his  own  land  before  tiie 
month's  notice  has  expired,  although  the  building 
is   in  every  respect  in  conformity  with  the  hfo* 
laws."    As    pointed    out    by   Martin,    B.:  "The 
board  have  power  to  inspect  the  building,  and  if 
it  is  in  contravention  of  the  bye-laws  they  nw 
order  it  to  be  altered  or  pulled  down."     [LusB,  J. 
— Yet  the  Act  of  Parliament  gives  them  power  0 
make  bye-laws  containing  provisions  "as  they  thii^ 
necessary  as  to  the  giving  of  notices  as  to  thedepOBt 
of  plans  and  sections  by  persons  intending  lo  h^ 
out  streets  or  to  construct  buildings."     'V^  as  nol 
this  power  given  for  the  purpose  of  enabling  lb 
board  to  inspect  the  buildings  beforehand?  QuiDi 
J. — According   to  your  contention  what  is  the 
sanction  for  that  part  of  the  enactment  as  to  the 
deposit  of  plans  and  sections  ?]     The  person  vbo 
does  not  deposit  plans  of  the  buildings  he  is  abotf 
to  erect  runs  the  risk  of  having  them  pulled  don 
afterwards  if  they  contravene  the   bye-laws;  bf 
depositing  the  plans  with  the  board  beforehand  !• 
avoids  this  risk,  which  is  a  quite  sufficient  sM^ 
tion.  In  Young  v.  Edicards  (13  L.  J.  227,  M.  &)■ 
bye-law  made  by  a  local  board  of  health,  impoiiv 
continuing  penalties  oi  any  person  who  tlMw 
construct  any  works,  or  do  or  omit  to  do  any  lA 
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oply  with  any  reqoirement  of  the  board, 
i  make  any  alteration  or  deviation  in  any 
roved  by  the  board,  whether  in  new  or 
bnildinss,  contrary  to  the  provisions 
x)ntainea,  or  should  do  any  act  contrary  to 
laws  made  under  the  authority  of  21  &  22 
)8,  8.  34,  or  should  omit,  neglect,  or  fail  to 
any  of  the  works,  matters,  or  things 
by  such  bye-laws,  and  empowering  the 
>  remove,  alter,  pull  down,  or  otherwise 
h.  such  work,  as  the  case  may  require,  was 
ftlid,  as  exceeding  the  authority  given  by 
al  Government  Act.  The  judgment  per 
vas,  "  the  bye-law  is  bad,  being  in  excess 
Mithority  given  by  the  Act."  Again,  in 
'.  Local  Board  of  Health  of  Holyhead  (1  H. 
)  a  bye-law  providing  that  if  any  ovmer 
m  should  construct  or  cause  to  be  con- 
any  works,  or  do  any  act,  or  omit  to  do  any 
imply  with  any  requirements  of  the  local 
:  snould  make  any  alterations  in  any  works 
ly  have  been  completed,  whether  in  new  or 
buildings,  contraiy  to  the  provisions 
contained,  the  local  board  might  cause 
rks  to  be  ren^oved,  altered,  or  pulled  down, 
i  invalid,  as  exceeding  the  powers  con- 
Y  the  Act.  "  We  are  all  of  opinion,"  said 
C.B.,  "  that  this  bye-law  is  invalid.  The 
ird  had  no  right  to  make  a  bye-law  invest- 
iselves  vrith  power  beyond  that  conferred 
by  the  Act."  These  authorities  are,  it  is 
;d,  decisive  of  the  present  case. 
ssell,  Q.C.,  in  reply. — In  Young  v.  Edwards 
.)  the  appellant  had  in  fact  deposited  plans 
ices  which   were  unreasonably  rejected ; 

Present  case  the  reasons  of  their  dis- 
must  be  given  by  the  local  board.  In 
yy  V.  Burr  {uhi  «u/>.),  also,  the  appellant 
'act  given  notice  to  the  surveyor,  and  the 
in  that  case  was  very  peculiar.  Then  as 
gument  that  the  liability  to  have  buildings 
)ning  the  bye-laws  pulled  down  being  a 
t  sanction,  it  is  enough  to  reply  that  it 
t  meet  all  the  cases  that  might  occur 
le  34th  section,  e.g.,  the  case  of  a  deposit 
I  by  a  person    "  intending  to  construct 

8." 

)R,  J. — I  am  of  opinion  that  the  appellant 
»8e  is  entitled  to  succeed.  I  think  the 
erroneously  came  to  the  conclusion  that 
•law  was  not  well  founded  on  the  words  of 
ite  authorising  the  local  board  to  make 
I.  The  words  of  the  statute  are  very  wide 
iprehensive  as  to  drains  and  streets.  The 
nt  (sect.  34)  on  which  the  present  case 
turns  is  this:  "Every  local  board  may 
»ye-laws  with  respect  to  the  following 
(that  is  to  say),  first,  with  respect  to  the 
ith,  and  construction  of  new  streets,  and  the 
OS  for  the  sewerage  thereof;  secondly,  with 
to  the  structure  of  walls  of  new  buildings 
ring  stability,  and  the  prevention  of  fires ; 
with  respect  to  the  sufficiency  of  the  space 
lildings  to  secure  a  free  circulation  of  air, 
1  respect  to  the  yentilation  of  buildings  ; 
,  witn  respect  to  the  drainage  of  buildings, 
1  they  may  further  provide  for  the  obser- 
I  the  same  by  enacting  therein  such  provi- 
they  think  neoessary,  as  to  the  giving  of 
M  to  the  deposit  of  plans  and  sections  by 
intendiiig  to  lay  out  streets  or  to  oon- 
mildingSy  as  to  inspeotioii  by  the  ]ooal 


board,  and  as  to  the  power  of  the  local  board  to 
remove,  alter,  or  pull  down  any  work  begun  or 
done  in  contravention  of  such  bye-laws."  A  con- 
sideration of  those  provisions  seems  to  show  that 
the  course  pursued  in  the  present  case  was  a  per- 
fectly reasonable  mode  of  exercising  the  powers 
conferred  by  that  section.  Indeed,  I  can  conceive 
no  more  reasonable  mode  of  carrying  out  the 
object  of  the  statute  than  by  making  provision  by 
bye-laws  for  the  deposit  of  plans,  ana  the  giving 
of  notices  by  persons  about  to  build ;  and  I  must 
confess  I  am  unable  to  see  the  grounds  on  which 
the  two  cases  last  referred  to  were  decided.  It  is 
curious  that  one  of  these  cases,  which  was  decided 
two  years  before  the  other,  was  not  referred  to  in 
it.  They  were  cases  which  could  not  be  earned 
into  error,  and  therefore  we  are  not  bound  to 
follow  them,  if  we  find  that  the  reasoning  on 
which  they  proceeded  is  not  satisfactory  to 
our  own  minds,  and  if  we  cannot  see  on  what 
reasoning  they  proceeded,  we  must  form  the  best 
opinion  we  can  for  ourselves.  It  may  be  that  the 
grounds  mentioned  by  Mr.  Russell  for  distinguish- 
ing them  are  sufficient,  though  I  think  they  are 
hardly  so.  It  may  be  that  the  reason  for  the  Lord 
Chief  Baron's  judgment  was  that  the  bye-law  was 
in  itself  unreasonable,  and  not  that  the  power  to 
make  such  bye-laws  was  not  given  by  the  Act. 
But  whether  they  can  be  distinguished  or  not,  I 
think  these  bye-laws  are  clearly  within  the  powers 
conferred  by  the  Act.  I  do  not  think  that  Mr. 
Herschell  was  right  in  his  contention  that  because 
there  is  a  bye-law  giving  the  local  authorities 
power  to  puU  down  buildings  which  are  not 
erected  in  accordance  with  the  plans,  the  other 
remedy,  by  penalty,  for  enforcing  compliance, 
cannot  exist.  I  do  not  think  the  power  of  pulling 
down  buildings  affects  the  validity  of  the  bye-law 
imposing  a  penalty  for  non-compliance  with  its 
provisions.  I  think,  therefore,  that  this  bye-law 
IS  valid,  and  that  the  justices  should  have  con- 
victed the  appellant. 

Lush,  J. — I  own  that  I  should  have  had  no 
difficulty  whatever  in  arriving  at  the  same  con- 
clusion, were  it  not  for  the  two  cases  cited  by  Mr. 
HerschelL  It  seems  to  me  that,  reading  the 
Local  Government  Act  1858,  in  connection  with 
the  Public  Health  Act  1848  (11  &  12  Vict.  c.  63), 
there  is  no  difficulty  whatever  in  this  case. 
According  to  sect.  53  of  the  prior  Act  (11  &  12 
Yict.  o.  63)  "fourteen  days  at  the  least  before 
beginning  to  dig  or  lay  out  the  foundation  of  or 
for  any  new  house,  or  to  rebuild  any  house  pulled 
down  to  the  extent  aforesaid,  the  person  intending 
so  to  build  or  rebuild  shall  give  to  the  local  board 
of  health  written  notice  thereof,  together  with  the 
level  or  intended  level  of  the  cellars  or  lowest 
floor,  and  the  situation  and  construction  of  the 
privies  and  cesspools  to  be  built,  constructed,  or 
used  in  connection  with  such  house ;  and  it  shall 
not  be  lawful  to  beffin  to  build  or  rebuild  any 
such  house,  &c.,  until  the  particulars  so  required 
to  be  stated  have  been  approved  by  the  said  local 
board ;  and  in  default  of  such  notice,  or  if  any  such 
house,  privy,  or  cesspool  be  built,  rebuilt,  or  con- 
structea  as  aforesaid  without  such  approval,  or  in 
any  respect  contrary  to  the  provisions  of  this  Act, 
the  offender  shall  be  liable  to  a  penalty  not  ex- 
ceeding 50Z.  ;  and  the  said  local  board  may,  if  they 
shall  think  fit,  cause  snoh  hoase«  \^V3«  <^  ^:»^- 
pool  to  be  altered,  p\)X\fidL^Q^Ti^  ox  o^iXivEt^iSA!^  ^^at^i^ 
wiih  as  tbeoMe  Toa^  T%QfQ^is^  «iA>i^<b  vc^wdaa^vcl- 
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Gurred  by  them  in  so  doing  shall  be  repaid  by  the 
offender,  &c. ;    provided  always,  that  if  the  said 
local  board  fail  to  signify  their  approval  or  dis- 
approval of  the  said  particulars  for  the  space  of 
fourteen  days  after  receiving  such  notice,  it  shall 
be  lawful  to  proceed  according  to  such  notice  if 
the  same  be  otherwise  in  accordance  with  the  pro- 
visions  of  this  Act."    The  Act  itself  there  imposed 
a  penalty  not  exceeding  50Z.,  for  not  giving  the 
fourteen  days'  notice.     Then  the  72nd  section  of 
the  same  Act  provided,  "  that  one  month  at  the 
least  before  any  street  is  newly  laid  out  as  afore- 
said, written  notice  shall  be  ^iven  to  the  local 
board  of  health,  showine  the  intended  level  and 
width  thereof ;   and  the  level  and  width  of  every 
such  street  shaU  be  fixed  by  the  said  local  board ; 
and  it  shall  not  be  lawful  to  lay  out,  make,  or 
build  upon  anv  such  street  otherwise  than    in 
accordance  with  the  level  and  width  so    fixed, 
unless  upon  approval  by  the  said  local  board,  of 
the  level  or  width  specified  in  such  notice,  the 
ffeneral  board  of  health  shall  otherwise    direct. 
And  whosoever  shall  lay  out,  make,  or  build  upon 
any  such  street  otherwise  than  in  accordance  with 
the  level  and  width  fixed  by  the  said  local  board,  or 
approved  by  the  said  general  board,  shall  be  liable 
for  every  such  ofience  to  a  penalty  not  exceeding 
20/.    for    every    day    during    which    he    shaU 
permit    or     suffer    such    street    to    be    so    im- 
properly  laid    out,   made,   or  built   upon,   Ac,^* 
xTow  the  Local  Government  Act  of  1858  (21  &  22 
Vict.  c.  98),  amending  the  former  Act,  repealed 
those  two  sections,  and  by  its  34th  section  gave 
power  instead  to  every  local  board  to  makebve- 
laws  with  respect  to  the  following    natters.     [His 
Lordship  here  read  the  section  above  set  forth.] 
So  that  instead  of  prescribing  by  Act  of  Parlia- 
ment, as  formerly,  within    how   many  days  the 
notice  should  be  given,  and   what  the  penalty 
should  be  in  case  of  non-compliance,  the  Legisla- 
ture leaves  it  to  the  discretion  of  each  local  board 
to  make  such  bve-laws  as  to  it  shall  seem  just  for 
carrying  out  the  objects  of  the  Act.    I  should 
have  thouffht,  therefore,  that  the  local  board  could 
not  bo  said  to  have  made  an  unreasonable  bye-law 
in  providing  that  every  person  intending  to  erect 
any  new  building  shall  give  fourteen  days'  notice 
of  his  intention  to  do  so,  and  shall  at  the  same 
time  deliver  plans  and  sections,  it  being  entirely 
in  the  discretion  of  the  local  board  to  make  bye- 
laws  for  that  purpose.      Now,  further,  express 
power  is  given  by  the  34th  section  to  insert  in  the 
bye-laws  such  provisions  as  they  think  necessary 
'*  as  to  the  giving  of  notices,  as  to  the  deposit  of 
plans  and  sections  by  persons  intending  to  con- 
struct new  buildings."    The  former  Act  requires 
that  fourteen  days  notice  should  be  given  in  such 
a  case.    Now  power  is  given  to  such  local  board 
to  determine  the  number  of  days ;  and  there  is 
also  given  what  is  implied  at  common  law,  a  power 
to  impose  a  penalty  for  non-compliance  with  the 
bye-laws.   The  Legislature  certainly  intended  that 
the  local  board  should  have  the  power  of  enforcing 
the  deposit  of  plans  by  persons  intending  to  build, 
and  the  only  way  of  enforcing  that  is  by  a  pecu- 
niary penalty.    In  the  2nd  vol.  of  Kydd  on  Cor- 
porations, p.  156,  to  which  I  have  already  referred, 
it  is  said :  "  To  secure  obedience  to  a  bye-law  it  is 
necessary  that  a  penalty  of  some  kind  should  he 
annexed  to  the  breach  of  it,  for  otherwise  the  bye- 
Jaw  will  be  oogatory ;  the  only  penalty  admvtled 
bj  the  law  of  JBiiglazid  is  a  peoaniary  one,  \>bouf^ 


either  that  may  be  recovered  by  action  or  tin 
payment  of  it  enforced  by  distress  of  the  ofiender's 
goods.  That  obedience  to  a  bye-law  cannot  be  en- 
forced by  imprisonment  of  the  offender,  or  bv  the 
forfeiture  of  his  goods,  there  are  a  multitude  of 
authorities ;  and  the  reason  assigned  is,  that  theee 
are  both  against  Magna  Gharta.  If  these  model 
be  adopted,  an  action  of  false  imprisonment  in  tbs 
one  case,  and  trespass  for  the  taking  of  the  goods 
in  the  other,  may  oe  maintained  by  the  party  vlio 
has  been  imprisoned  or  whose  goods  nave  been 
seized.  Neither  can  a  bye-law  be  enforced  bj 
avoiding  any  bond  or  covenant  made  in  oontn^ 
vention  of  it.  .  .  .  The  penalty  must  be  in  a  som 
certain,  and  not  left  to  the  arbitrary  assessment  of 
the  makers  of  the  law,  according  to  circaniwtancfs. 
even  though  the  utmost  extent  of  the  sum  be  limi- 
ted.'* The  power  to  make  bye-laws  as«  therefore, 
incident  to  it  the  power  to  enforce  compliance  with 
them  by  a  pecuniary  penalty.  Local  boards  could 
not  pull  down  buildings  without  lesislative  antho- 
rity;  that  would  be  contrary  to  Magna  Chtrta 
This  Act  of  Parliament,  therefore,  gives  them  each 
power  where  the  buildings  contravene  the  bje* 
laws.  The  bye-low  in  tne«  present  ease  doei 
nothing  more  than  say  that  within  fourteen  daji. 
the  very  number  of  days  prescribed  hj  the  fint 
Act,  persons  intending  to  build  shall  give  notiee 
of  their  intention,  and  deposit  the  plans  of  thi 
buildings  intended  to  be  erected,  and  that  thi 

Slans  shall  show  the  thickness  of  the  walls,  the 
imensions  of  the  rooms,  the  situation  of  the  fir^ 
places,  stoves,  chimneys,  and  flues,  and  genenJh 
the  position,  form  and  dimensions  of  the  sefov 
parts  of  such  buildings,  Ac.  That  appears  to  ne 
entirely  to  conform  to  what  the  Act  presoribeii 
The  respondent  in  the  present  case  hegan  hii 
buildings  without  depositing  any  plans ;  he  cane, 
therefore  within  the  Act.  But  then  we  are  ntfl 
by  the  cases  cited.  I  agree  with  my  brother 
Mellor,  that  if  the  present  case  could  be  tdkei 
into  error  we  shoula  feel  bound  to  follow  thou 
cases,  and  leave  the  present  parties  to  go  into 
error ;  but  the  case  not  being  one  which  cui  hi 
taken  into  error,  we  must  see  whether  the  cani 
cited  are  cases  which  we  can  approve  of  or  not 
Li  Young  v.  Edwards  (ubi  8up.)t  the  question  soh- 
mitted  to  the  court  was,  **  whether  the  26th  hJ^ 
law  was  bad,  either  wholly  or  in  part,  and  coniC' 
quently  whether  the  justices  were  justified  it 
inflicting  any  penaltv  by  virtue  of  such  bje-law." 
That  question  shoula  not  have  been  submitted  to 
the  court  in  that  form,  because  a  bye-law  ia>>7  ^ 
good  in  part  and  bad  in  part.  In  2  Kjdd  on  ur 
porations,  155,  the  law  is  thus  laid  down:  "  Ahje- 
taw  may  be  good  in  part  and  void  for  the  RS^; 
for  where  it  consists  of  several  particulars,  it  ii  tt 
all  purposes  several  bye-laws,  though  theprovisioBi 
be  thrown  together  under  the  form  of  one.**  TM 
however,  being  the  question  submitted  to  the  oosrt 
in  that  case,  the  bye-law  itself  was  criticised,  b 
stated,  amongst  other  things,  that  the  local  boiid 
should  approve  or  disapprove  new  bnildmgswitfaii 
the  times  specified  for  the  deposit  of  notices,  "hil 
if  the  owner  or  person  intending  tooonstnieiipT 
new  street,  or  erect  any  new  bunding,  fiul  to  p^ 
the  notices  herein  required,  or  jprooeed  to  t^ 
execution  of  any  of  the  works  before  the  eniA* 
tion  of  such  notices,  without  the  approfil  or  t^ 
local  board,  or  if  any  owner  or  penon  shsD  cA- 
%\>rQiQl,  or  cause  to  be  conBtroofceOt  anj  worb** 


\ 


MAGISTRATES'  CASES. 


369 


Q.B.] 


Haxl  (app.)  V.  Nixon  (reap.). 


[Q.B. 


with  any  re(]uirement  of  the  local  board" — words 
yery  wide  indeed — "  or  shall  make  any  alteration 
in  any  of  the  works  after  they  have  been  com- 
pleted, or  make  any  deviation  from,  or  alteration 
in,  any  plan  which  has  been  submitted  to  and 
approved  by  the  local  board,  whether  in  new  or 
existiDg  buildings,  contrary  to  the  provisions 
herein  contained,  or  do  any  act,  matter  or  thing, 
contrary  to  the  bye-laws  made  under  the  authority 
of  the  34th  section  of  the  Local  Government  Act 
1858,  or  omit,  neglect,  or  fail  to  perform  and 
execute  any  of  the  works,  matters,  or  things,  re- 
quired by  such  bye-lawR  or  any  of  them,  or  in  any 
manner  transgress  the  same  bye-laws,  or  any  of 
them,  he  shall  bo  liable  for  each  offence  to  a  penalty 
not  exceeding  bl. ;  and  he  shall  pay  a  further  sum, 
not  exceeding  40«.,  for  each  and  every  day  during 
which  such  works  shall  continue  to  remain  con- 
trary to  the  said  provisions.**  All  the  court  say  is 
that  the  bye-law  is  bad,  being  in  excess  of  the 
authority  given  by  the  Act.  And  I  think  there 
would  not  be  much  difficulty  in  pointing  out  cer- 
tain parts  of  the  bye- law  which  were  not  autho- 
rised by  the  Act.  It  is  curious  that  in  the  case  of 
Hattersley  v.  Bun-  {uhl  sup.),  decided  two  years 
afterwaros  by  the  same  court,  the  bye-law  was 
that  persons  intebding  to  build  should  give  a 
written  notice  **  of  one  month  at  the  least  ;*'  to  be 
left  with  the  clerk  atone  of  the  monthly  meetings 
of  the  board,  and  the  court  thought  that  length  of 
time  unreasonable,  for  Cbannell,  B.,  said :  "  The 
bye-law  does  not  simply  require  one  month's 
notice,  but  that  a  month's  notice  shall  be  left 
with  the  clerk  at  one  of  the  monthly  meetings  of 
the  board.  Could  the  board  make  a  provision 
that  if  a  person  about  to  build  met  the  clerk  going 
to  a  board  meeting  and  gave  him  the  notice,  that 
should  not  suffice,  but  t^hut  it  must  be  given  at 
one  specific  period  only,  recurring  at  considerable 
intervals  ?"  The  only  other  remark  attributed  in 
the  report  to  the  same  learned  judge  is:  *'The 
ar^ment  for  the  respondents  must  go  to  this 
extent,  that  a  man  is  liable  to  a  penalty  of  51.  fbr 
building  on  his  own  land  before  the  month's 
notice  has  expired,  although  the  building  is  in 
erery  respect  in  conformity  with  the  bye-laws." 
I  must  confess  that  I  cannot  very  well  make  out 
the  exact  grounds  of  the  judgment  in  that  case. 
The  bye-law  required  the  plans  to  be  delivered 
within  a  time  which,  if  the  case  came  before  us 
now  for  decision,  I  should  say  was  an  unreasonably 
long  time ;  for  it  might  well  have  come  to  two 
months.  I  should  be  very  glad  to  have  a  more 
full  account  of  the  judgment  in  that  case,  which 
seems  to  have  gone  on  the  ground  of  the  length  of 
time  being  unreasonable ;  and  if  that  were  so  I 
should  be  disposed  to  agree  with  it.  But  I  am 
unable  to  say  that  the  requirements  of  the  bye- 
law  in  the  present  case  are  at  all  unreasonable,  or 
that  the  local  board  have  gone  at  all  beyond  what 
is  warranted  b^  the  Act  of  Parliament.  I  am, 
therefore,  of  opmion  that  our  Judgment  should  be 
for  the  appellant. 

QuAiy,  J. — I  am  of  the  same  opinion.  I  think 
that  this  bye-law  is  a  good  one,  that  it  is  not  ultra 
vireSn  and  that  it  is  not  in  itself  unreasonable.  I 
should  have  no  doubt  whatever  on  this  matter 
were  it  not  for  the  two  cases  cited.  There  being 
no  reasons  given  by  the  court  for  their  iudsments 
in  those  cases,  I  am  unable  to  say  whether  our 
dedskm  in  the  present  case  differs  from  the  deci- 
sioiis  in  those  cases  or  not.    The  only  part  of  the 
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bye-law  which  we  have  to  deal  with  here  is  that 
imposing  a  penalty  for  non-compliance  with  the 
requirements  of  the  bye-law;  and  I  think  it  is 
clear,  upon  the  authorities,  that  a  bye-law  may  be 
good  in  part  and  bad  in  part.  In  Clark  v.  Dentou 
(1  B.  &  Ad.  95),  Bay  ley,  J.  so  expressly  lays  it 
down.  And  I  think  there  was  a  case  in  which  the 
penalty  at  the  end  of  a  bye-law  was  held  bad 
and  unreasonable,  because,  there  being  only  one 
penalty,  the  parts  of  the  bye-law  were  not 
separable.  But  where  the  parts  are  separable 
the  bye- law  may  be  good  in  part  and  bad 
iu  part,  (a)  An  appropriate  mode  of  enforcing 
a  bye-law  is  by  the  infliction  of  a  reasonable 
penalty ;  and  the  penalty  of  40«.  imposed  by 
the  bye-law  in  the  present  case  is  clearly  a 
reasonable  one.  Tben,  had  the  local  board  power 
to  make  such  bye-laws  ?  Sect.  3t2  of  the 
Local  Government  Act  1848,  provides  as  follows  : 
[His  Lordship  read  the  section.]  By  that  section 
they  may  make  bye-laws  containing  such  pro- 
visions as  they  think  necessary  '*  as  to  the  deposit 
of  plans  and  sections  by  persons  intending  .... 
to  construct  buildings.**  Unless  we  can  see  that 
the  provisions  actually  contained  in  the  bye-laws 
are  unreasonable,  I  have  no  doubt  whatever  that 
they  are  within  the  power  here  given  to  the  local 
board  ;  and  I  see  nothing  whatever  unreasonable 
about  the  provisions  contained  in  this  bye-law.  I 
think  that  the  bye- law  is  a  perfectly  good  one. 
But  it  is  urged  that  the  local  board  has  no  power 
to  impose  a  penalty  because  another  remedy  is 
given  to  them  in  the  power  which  they  possess  to 
pull  down  any  buildings  which  contravene  their 
bye-laws.  It  seems  to  me  that  the  two  remedies 
are  quite  distinct  and  quite  consistent  with  each 
other.  Notice  must  be  given  before  commencing 
to  build,  and  plans  must  be  deposited ;  the  pulling 
down  afterwards  of  buildings  not  properly  erected 
is  quite  a  different  thing.  Tt  seems  to  me  that 
both  things  are  necessary  to  make  the  bye-law 
reasonable  in  itself.  I  am  of  opinion,  therefore, 
that  the  case  should  be  remitted  to  the  justices, 
with  our  opinion  that,  under  the  circumstances, 
they  should  have  convicted. 

Case  remitted^  with  opinion  that  re9]pondent 
should  have  been  convicted. 

Attorneys  for  appellant,  Clarke^  HavoUns,  and 
Clarke. 

Attorney  for  respondent,  /.  Scott,  for  Dale, 
North  Shields. 

(a)  In  Rex  v.  Faveraham  (8  T.  Rep.  356)  Lord  Kenyon, 
C.J.  said  :  "  Thouifh  a  b^e-law  may  be  good  in  part  and 
bad  in  part,  yet  it  cao  be  so  only  where  the  two  parts 
are  entire  and  distinct  frooa  each  other."  And  in  Reg,  v. 
Lundie  (31  L.  J.  157,  M.  C. ;  5  L.  T.  Bep.  N.  S.  830), 
where  one  of  the  bye-lawn  made  by  the  pastore  masters 
of  the  common  paittures  of  a  boroagh  under  a  local  Act, 
passed  to  proTide  for  the  proper  regolation  thereof,  pro- 
vided that  '*if  any  person  shall  stock  or  depaatare  a 
vicious  horse  on  any  part  of  the  common  paatarea,  then, 
and  in  every  sach  case,  the  person  or  persons  so  offending, 
and  the  owner  or  owners  of  the  stock  and  cattle  shali 
respectively  forfeit  and  pay  for  every  such  offence  hi.,**  it 
was  held  that  so  mach  of  the  bye- law  as  referred  to  the 
infliction  of  the  fine  upon  the  person  actnally  transgres- 
sing was  divisible  from  that  portion  which  referred  to  the 
owner  of  the  stock ;  that  the  former  part  of  the  bye-law 
was  reasonable  and  fi[ood,  and  might  stand  independently 
of  the  latter,  which,  if  bad,  might  be  rejected. 
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COVBT    OF   COMMON    PL£A8. 

Reported  by  Ethsrihotoh   Smith   and  J.  M.  Lxlt,  Ef  qn. 

Barristen-at-Law. 


Friday,  Nov,  20, 1874. 

Hodgson  and  anotubb  v,  Pearson. 

Land  tax,  redemption  of— Manor  and  woodlan  h — 
Inclo9ure  after  alleged  redemption — Whether  re' 
di'mption  affects  lands  inclosed  after  its  daie — 
Discrepancy   between  certificate  and  schedule — 
Burden  of  proof,  whether  upon  Land  Tax  Com- 
missioners or  parly  claiming  exemption. 
Where  a  manor  has  once   been  charged  with  land 
tax,  and  the  tax  once  redeemed,  no  aflpr  inclnsure 
of  the  waste  lands  will  render  the  manor  liable  to 
re-assessnien^f. 
If  there  be  a  discrepancy  between  tlie  contra^rt  for 
and  the  certificate  of  redemption  on  the  one  hand 
and  the  schedule  to  such  contract  and  certificate 
and  the  duplicaie  assessment  on  the  other,  tlie 
contract  and  certificate  is  to  be  deemed  the  true 
description,  in  tlte  absence  of  affirmative  evidence 
to  the  contrary,  which  evidence  it  lies  upon  the 
Land  Tax  Commissioners  to  produce. 
The  plaintijffs  were  the  executors  of  tJie  will  of  H,, 
and  the  defendant  was  a  collector  of  larhd  tax.    In 
1799  the  predecessor  in  title  ofH.  had  entered  info 
a  contract  for  tlie  redemption  of  the  land  tax 
charged  upon  {inter  alia)  a  manor  of  which  such 
predecessor  was  lord.     The  certificate  of  contract 
given  by  the  Land  Tax  Commissioners  set  out  that 
the  manor,  grove,  and  woodlands  were  charged 
with  land  tax  to  the  amount  of  701. 4s.,  and  the  con- 
tract for  redemption,  that  the  tax  charged  upon 
the  manor,  grove,  and  woodlands  was  redeemed 
for  a  sum  tisercin  mentioned,  but  neOher  the  dupli- 
cate  assessment  nor  the  schedules  to  the  certificate 
or  contract  made  any  mention  of  such  manor, 
oroves,  and  woodlands. 
In  1844  jET.   bougnt  the  manor,    and  afterwards 
brought    the    waste    into   profitable  occupation. 
No  demand  of  land  tax  was  made  of  him  until 
18t>7,  when  121.  17s.  4d.  was  demanded  as  a  sum 
"assessed  and  not  exonerated."    H.  refusing  to 
pay,  and  being  distrained  upon  by  the  defendant, 
brought  an  action  for  illegal  distress,  which  was 
continued  by  the  plaintiffs : 
Held,  by  Keaiing,  Lush,  and  Denman,  JJ.,  upon  a 
spedal  case  staled  witliout  pleadings,  that  tlie 
plaintiffs  were  entitled  to  judgment. 
This  was  a  special  case  without  pleadings  in  an 
action  by  the  ezecator  and  executrix  of  the  will  of 
Bichard  Hodgson,  and  the  following  are  the  ma- 
terial parts  of  such  case : 

1.  The  testator  was  Lord  of  the  Manor  of  Ching- 
ford  St.  Paul,  in  the  county  of  Essex,  and  the 
defendant  the  vestry  collector  of  land  tax  for  the 
parish  of  Ghingfoid,  and  this  action  arises  from  a 
claim  made  by  the  defendant,  as  such  collector,  on 
the  testator  for  12/.  179.  4d.,  as  and  for  land  tax 
assessed  on  the  dwelling-house  and  lands  of  the 
plaintiffs,  called  Hawkwood  Estate,  for  the  year 
1870-1,  the  said  sum  being  descrilied  as  ''assessed 
and  not  exonerated." 

2.  The  testator  disputed,  and  his  executrix  and 
executor  dispute  the  liability  of  the  said  dwelling- 
house  and  kinds  to  assessment  to  land  tax,  under 
the  circumstances  hereinafter  stated. 

3.  In  the  year  1799,  the  manor  of  Chingford 
St.  Fau),  and  divers  messuages,  &c.,  lands,  and 

premisea,  aituate  in  the  same  parish,  formed  part 


of  the  estate  of  John  Snell.  Esq.,  a  lanatic,  Williim 
Snell  being  his  committee. 

4.  On  the  29th  June,  1798,  a  ooninct  for  the 
redemption  of  70Z.  I69.  land  tax,  12#.  of  which  wm 
in  respect  of  land  in  the  parish  of  Walthamstov, 
and  the  remaining  701.  49.  in  respect  of  land  in  the 
said  parish  of  Chmgford,  was  entered  into  between 
the  Rev.  Robert  Lewis,  derk,  and  Walter  Urqii- 
hart,  two  of  the  land  tax  commissioners,  and  the 
said  William  Snell.  The  following  is  a  correct 
copy  of  the  certificate  of  the  commissioners,  certi- 
fying the  lands  stated  by  them  to  be  charged  with 
tne  said  land  tax,  and  the  contract  for  the  re- 
demption of  the  same : 

Land  Tax  Bedemption  Offioe« 
O£&oe  of  Inland  Bevenne,  Someraet  Hosaa 
Coxing  of  Essex. 

Begietered  13th  Ang.  1799. 

Office  Begieter,  No.  40,2ia 

Certifloate  of  James  Barwioh,  Esqnira,  and  Wilt« 
Urqahart,  two  of  the  Commissioners  of  Land  Tax  for  tiM 
oounty  of  Essex,  that  the  Manor  of  Chingford  St.  RmI, 
and  two  enclosed  ^r^oves.  containing  together  1^  sdnw 
snrement  twenty-six  acres,  and  the  woodland  on  ttie  afore, 
said  manor,  in  the  occapation  of  John  Sn«ll,  Esqaiie; 
and  that  the  manor-bonse  called  Chingford  Hall,  wnh  the 
ontbnildings,  a  small  field  garden  held  therewith,  coa- 
tainin^  together  six  acres,  in  the  ooonpation  of  Joha 
Tempto ;  and  tiiat  the  farmhouse  called  Chingford  HsD 
Farm,  with  the  outhnildings  and  several  oloaea  of  arable 
and  pasture  land,  containing  about  216|  acres,  and  that 
.  .  .  [Here  followed  a  specific  enumeration  of  the  varioai 
closes,  with  occupiers  and  measurements]  . .  .  are  cbazged 
with  land  tax  to  the  amount  of  701.  As.,  all  which  Bsaaon, 
messuages,  lands,  and  premises,  with  their  appurtenaaeai, 
are  situated  in  the  parish  of  Chingford,  in  the  eaid  oooatj 
of  Essex,  and  are  the  estate  of  John  Snell,  £M|airs,  • 
lunatic,  and  in  the  duplicate  for  the  pariah  of  duagted 
aforesaid  are  rated  as  under,  via. : 


Pariflbes. 


Chiogford . 


B  9.  L 

John8nell.£sq.Bt.  Cooper. 18  4  0 

W.  Hioka   9  U  t 

Geo.  Nawbmd  ..  24   8  0 

M.  Padmore 14  0 

D.  Stiddolpb !  sue 

Tboa.Fonka [  7  If  0 

Jaa.B6aanaTa 14  4 

W.  Honghtan  ■  3  IS  4 

Wm.King 0  IS  t 


£70   4  4 


Also  certificate  of  a  contract  dated  the  S9th  Jaw  17SI, 
wbereby  the  Bav.  Bobert  Lewis,  Clerk,  and  W^Mr 
Urqubart,  two  of  the  commissionem  for  tho  purpose  of 
the  said  Acts  for  the  said  county  of  Essex,  oertilM  ttsl 
they  had  contracted  with  William  Smith,  of  Shenl^r,  ia 
the  county  of  Hertford,  Esquire,  committee  of  John  SmO. 
Esquire,  a  lunatic,  for  the  redemption  of  70L  16b.  kad 
tax,  charged  upon  the  Manor  of  Chingford  St.  ^iil,adi 
two  inclosed  groves,  containing  together  bv  aatUBBtMB 
twenty-six  acres,  and  on  the  woodland  on  the  affoiwiid 
manor,  in  the  occupation  of  the  said  John  Snell,  Esqaiie; 
and  on  the  manor-house  called  Chingford  Hall,  aad  thi 
outbuildings  and  a  small  field  garden  held  therewith,  eo^ 
taining  together  six  acres,  in  the  oconpatkm  of  Joka 
Temple;  and  on  a  farmhouse  called  Chingfoed  HsD 
Farm,  with  the  outbuildinpfs  and  several  cloaea  of  arable 
and  pasture  land,  containing  about  216|  aorea ;  aad  oa 
.  .  .  [Here  followed  a  specific  enumeratioin  of  the 
as  in  the  certificate]  .  .  .  All  which  manors,  1 
lands,  and  premises,  with  their  appartenanoea, 
in  the  parish  of  Clungford,  in  the  ooon^  of 
on  about  5^  acres  of  commonable  land  in  Qratel  Fit  ] 
in  the  parish  of  Walthamstow,  in  the  ooenpidfani  of  Jbka 
Temple,  all  which  eetates  belong  to  thn  ■■iiTTnillew  TImI. 
Esquire,  ae  committee  of  the  above-aeBtumed  John  AmI^ 
Esq.,  and  are  rated  in  the  duplicate  aa  followhif. . .  • 
[Here  followed  a  schedule  siaular  to  the  abotajiiMpI 
that  the  total  eom  in  the  4th  oolomn  waa  laiaad  to  IILMa 
bj  tha  addition  of  a  sum  aet  down  of  ISi.  in  mMil  rf 
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land  in  the  pcmh  of  WalthsmBtow,  the  proprietor  being 
named  m  William  SnelL] 

The  consideration  was  declared  to  be  2596Z. 
GoTemment  Stock  by  sixteen  instalments,  and  a 
receipt  was  indorsed  for  649Z.  Ss.  Reduced  Three 
Per  Cents.,  being  for  instalments  completed. 

6.  Althoogh  in  the  body  of  the  certificate  of 
assessment,  the  manor  of  Chinrford,  and  two  in- 
closed groTes,  containing  together  twenty-six 
acres,  and  the  woodlands  in  the  aforesaid  manor, 
then  in  the  occupation  of  John  Snell,  are  specifi- 
cally mentioned  as  being  included  among  the  lands 
stated  to  be  charged  with  land  tax  to  the  amount- 
of  70^.  4f8.,  and^to  be  rated  in  the  duplicate  assess- 
ment for  the  parish  of  Chingford,  neither  the  sche- 
dole  to  the  said  certificate  of  assessment  nor  that 
to  the  contract,  nor  the  duplicate  assessment, 
comprises  the  said  manor,  groves,  or  woodlands  ; 
and  there  is  no  evidence  beyond  the  statements  in 
the  said  certificate  and  contract  that  the  said 
manor,  or  groves,  or  woodland  ever  had  been 
charged  with  land  tux  prior  to  the  said  contract  of 
redemption. 

6.  [Copies  of  duplicate  assessments  for  the  years 
1798  and  1799  made  part  of  case.  In  these  the 
amounts  were  the  same  as  those  in  the  certificate 
and  contract,  but  the  names  of  the  occupiers  were 
in  many  cases  different.] 

7»  8.  The  said  manor,  groves,  and  woodlands  were 
bought  by  the  testator  of  the  tepresentatives  of 
John  Suell,  in  1844,  at  which  date  a  large  portion 
of  the  manor  was  uninclosed  and  subject  to  certain 
commonable  rights. 

9.  On  various  occasions  afterwards  portions 
of  the  waste  land  were  inclosed  and  brought 
into  cultivation.  The  testator  cut  down  much 
timber  of  the  woodlands,  and  built  a  residence  and 
fiirmhonse  on  some  of  the  inclosed  land.  The  same 
comprises  the  Kawkwood  estate,  now  assessed  to 
the  land  tax  as  hereinafter  stated,  and  in  respect  of 
which  the  liability  to  assessment  is  in  dispute. 

10.  Since  the  redemption,  effected  as  described 
in  paragraph  3,  no  claim  for  land  tax  is  known  to 
have  been  made  in  respect  of  the  said  manor, 
groves,  or  woodlands,  until  the  year  18(57, -when 
the  testator  Was  assessed  at  and  paid  12Z.  16«.  for 
land  tax  in  respect  of  the  Hawkwood  Estate. 

11.  12.  In  1868  the  testator  was  assessed  at 
121.  16s.,  and  in  1869  at  13/.  6«.,  but  disputing  his 
liability,  refused  to  pay  such  sums,  ana  upon  the 
then  collector  distraining  his  goods,  took  legal 
proceedings  against  such  collector,  but  afterwards 
diacontinued  them.    The  like  happened  in  1870. 

13.  In  1871  the  defendant  claimed  12Z.  17«.  4d., 
which  the  testator  again  refusing  to  pay,  a  distress 
was  again  made,  but  the  testator  bought  out  the 
distress,  and  thereupon  commenced  the  proceed- 
ings in  consequence  of  which  this  special  case  was 
ordered  to  be  stated. 

14.  The  plaintiffs  contend  that  all  the  land  tax 
payable  on  the  said  manor  and  woodland  was  re- 
deemed by  the  certificate  of  contract  in  1799,  and 
that  whether  the  testator  or  his  predecessors  in- 
closed or  not,  they  could  not  become  liable  to  land 
tax,  and  that  the  defendant  committed  a  trespass 
in  distraining  for  the  same. 

15.  The  Land  Tax  Commissioners  for  the  dis- 
trict, who  defend  the  action,  and  the  defendant, 
oonKend  that  the  land  tax  was  never  legally  re- 
deemed, and,  further,  that  assuming  (which  they 
do  not  admit)  that  the  manor  wau  in  tact  redeemed, 
such  redemption  could  and  did  only  affect  such 


incidents  of  the  said  manor  as  were  assessable, 
such  as  fines,  heriots,  quit  rents,  amerciaments, 
and  other  profits  to  the  land,  and  could  not  and 
did  not  comprise  (as  being  not  assessable)  the  open 
and  uninclosed  wastes,  which  could  not  be  pro- 
perly assessable,  unless  and  until  they  were  in- 
closed and  cultivated  and  brought  into  profitable 
occupation,  and  they  contend  that  the  interest  of 
the  lord  and  the  commoners  on  the  wastes  of  a 
manor  cannot  and  ought  not  to  be  assessed  to  the 
land  tax  save  in  the  shape  of  charg^es  on  the  several 
commoners  in  respect  of  their  rights  of  common  to 
be  included  in  the  assessment  of  the  messuages 
and  lands  in  respect  of  which  such  rights  of  com- 
mon are  held  ;  and  that  in  consequence  of  the  in- 
closure  by  the  testator  of  the  said  waste  lands  and 
the  bringing  the  sumo  into  profitable  occupation, 
the  same  became  liable  to  assessment,  and  was 
properly  assessed  accordingly. 

16.  [Court  to  draw  inferences  of  fact.] 

17,  18.  The  question  for  the  opinion  of  the  court 
is,  whether  the  said  land  so  being  the  subject  of 
this  action  is  liable  to  be  assessed.  The  amount  of 
assessment  is  not  in  dispute.  If  the  court  shall  be 
of  opinion  that  the  land  is  not  liable,  the  judgment 
is  to  be  entered  for  the  plaintiffs  for  201.  and  costs 
of  suit.  If  the  court  shall  be  of  opinion  that  the 
land  is  liable,  then  judgment  of  noUe  pros.,  with 
costs  of  defence,  is  to  be  entered  for  the  defendant. 

Grantham,  tor  the  plaintifl's. — The  questions  are, 
First,  whether  the  reclamation  of  the  waste  made 
it  subject  anew  to  laud  tax  once  redeemed  ;  and. 
Secondly,  whether  the  certificate  and  contract  are 
not  conclusive  to  show  that  the  manor  is  exempt. 
This  contract  for  redemption  was  entered  into  under 
38  Geo.  3,  c.  60,  the  Act  in  force  at  the  time  with 
reference  to  the  assessment  and  redemption  of 
land  tax.  By  sects.  8  and  9  of  that  Act,  two  com- 
missioners may  contract  with  persons  "  holding 
any  manors,  messuages,  lands,  tenements,  or  here- 
ditaments '*  for  the  redemption  of  the  land  tax 
charged  thereon,  in  the  form  prescribed  by  sche- 
dule  B  to  the  Act,  and  that  schedule  is  to  describe 
the  lands  as  they  are  described  in  the  certificate  of 
the  commissioners.  The  value  of  the  waste  was 
calculated  in  the  manor  by  reason  of  the  assessment 
upon  the  farms  adjoining  the  waste  being  enhanced 
in  consequence  of  the  waste  adjoining  them.  [Lush. 
J. — The  waste  was  never  assessed  eo  nomine.'} 
That  is  so.  [Lush,  J. — Can  you  redeem  what  is 
not  assessed  P]  It  is  sufficient  that  it  is  stated  in 
the  certificate  that  everything  held  by  Snell  was 
redeemed.  From  schedule  B  to  38  Geo.  3,  c.  60,  it 
appears  that  it  is  the  certificate  which  is  to  say 
what  are  the  lands  charged.  [Keating,  J. — That 
is  the  strength  of  your  case  ] 

Sir  II.  Jartits,  Q.C.  (F.  M.  White  with  him),  for 
the  defendants. — First,  the  manor  has  not  been 
exonerated  in  any  sense  at  all ;  secondly,  if  it  has 
been  exonerate<i,  the  exoneration  holds  good  only 
in  respect  of  matters  appertaining  to  the  manor, 
such  as  quit  rents  and  right  of  sporting,  as  distinct 
from  the  soil  of  the  waste;  thirdly,  even  if  the 
Iord*s  interest  in  the  soil  of  the  waste  as  it  then 
stood  was  exonerated,  yet  the  inclosure  and  the 
building  over  the  soil  has  created  a  new  prop»-rty 
which  is  liable  to  be  assessed.  As  to  the  first 
point,  the  burden  of  proof  lies  upon  the  defendants 
to  show  the  exoneration.  By  the  1 7th  section  of 
38  Geo.  3,  c.  60,  persons  wishing  the  benefit  of 
preference  mentioned  in  the  Act  are  to  produce  "%» 
stjhedule  or  doacT\^uoii\\i'VT\\ivTv^Q!l  ^wA«^«t^ 
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the  manors,  ^.,  charged  with  such  land  tax,  which 
schedule  shall  contain  the  rospective  natures  and 

Quantities,  or  reputed  quantities,  of  the  premises." 
t  is,  therefore,  not  so  much  the  certificate  as  the 
schedule  which  is  to  be  looked  to  to  see  whether  a 
lefi^al  redemption  has  been  effected  or  not.  As  to 
the  second  and  third  points,  it  must  be  assumed 
that  the  waste  was  valueless,  as  it  might  well  be 
if  the  rights  of  common  were  appurcenant  to  lands 
occupied  by  other  persons.  [Dexman,  J. — There 
must  always  be  some  value  attached  to  a  right  in 
the  soil.]  For  the  purpose  of  assessment  to  land 
tax  it  must  have  brought  in,  or  be  capable  of 
bringing  in,  some  yearly  profit ;  but  it  was  in  fact 
so  uncertain  in  value  as  to  be  incapable  of  assess* 
ment.  This  is  not  like  the  case  of  land  ttix  re- 
deemed upon  ordinary  land  upon  which  a  house  is 
afterwards  built ;  in  such  a  case,  no  doubt,  the  tax 
is  redeemed  once  for  all;  but  in  this  case  there 
has  been  nothing  more  than  the  exemption  of  a 
mere  manorial  something,  whatever  you  may  term 
it,  under  the  term  manor.  Formerly  quite  uncer- 
tain, and  therefore  unassessable,  it  has  now  become 
certain,  and  therefore  the  subject  of  assessment. 

Grantham  was  not  called  upon  to  reply. 

Keating,  J. — In  this  case  the  question  arises 
upon  the  validity  of  an  assessment  to  the  land  tax 
made  upon  Richard  Hodgson  by  the  Commissioners 
of  Land  Tax,  in  which  the  rate  is  made  on  a  rental 
of  386Z.,  and  the  sum  assessed  is  127.  \7».  Ad,  Mr. 
Hodgson's  executors  say  he  was  not  liable  to  that 
assessment,  asserting  that  so  far  back  as  the  year 
1799  the  manor  and  lands  of  a  manor  in  the  parish 
of  Chingford  were  redeemed  from  the  tax.  In 
support  of  that  assertion  they  bring  before  us  a 
certificate,  datod  June  1799,  which  states  that  the 
manor  of  Chingford  St.  Paul,  and  other  lands 
and  hereditaments,  are  charged  with  the  land 
tax  to  the  amount  of  702.  4^.,  "  all  which  messu- 
ages, lands,  and  premises,"  runs  the  certificate, 
"are  situate  in  the  parish  of  Chingford,  and 
are  rated  as  under."  Then  follows  the  sche- 
dule of  rating.  It  is  to  be  observed  that  whilst 
che  certificate  contains  a  minute  description  of 
the  lands  and  hereditaments  8aid  to  be  included 
in  the  rate  of  70/.  4«.,  the  schedule  of  rating  con- 
tains no  description  whatever,  except  the  names  of 
the  supposed  occupiers  of  the  property  in  resi)ect 
of  which  the  assessments  are  made.  The  total  is 
70^  4«.,  but  inasmuch  as  the  names  only  of  the 
parties  assessed  are  given,  we  have  no  means 
whatever  of  knowing  how  far  the  assessments  cor- 
respond with  the  descriptions  mentioned  in  the 
certificate.  Now  it  is  contended  for  the  defendant 
that  in  order  to  seek  relief  from  the  assessment  to 
the  land  tax,  it  lies  upon  the  present  plaintiffs  to 
show  that  the  land  in  respect  of  which  the  exemp- 
tion is  claimed  was  assessed  and  afterwards  ex- 
empted from  the  assessment;  and  it  is  contended 
that  this  exemption  is  not  shown,  inasmuch  as  the 
certrficate  does  not  fit  in  with  the  schedule,  and  is 
therefore  incorrect.  Undoubtedly  it  is  impossible 
to  reconcile  the  certificate  with  the  schedule.  The 
certificate  contains  a  positive  assertion  that  the 
hereditaments  as  described  are  rated  under  the 
101.  4«. ;  but  upon  looking  to  the  sums  and  names, 
there  is  certainly  no  accurate  correspondence 
between  them,  and  the  question  is,  which  is  right 
and  which  is  wrong.  Now  it  would  seem  that  the 
contract  is  made  first,  and  the  certificate  is  en- 
roUed  aAerwards ;  but  the  certificate  would  apply 
only  to  the  lands  in.    the  parish  of  Cbing^OTd, 


whereas  the  contract  includes  also  five  acres  ud 
a  half  of  commonable  land  in  the  parish  of  Wal- 
thamstow.  It  is  clear,  therefore,  from  these  as- 
sessments, that  they  were  not  indifferent  altogethsr 
to  commonable  land.  The  certificate  and  the 
description  in  the  contract  agree  accurately,  with 
the  exception  I  have  pointed  out,  and  the  amount, 
70Z.  16^.,  is  the  amount  of  70{.  4s.,  plus  the  12$.  in 
the  parish  of  Walthamstow.  Here  again  is  t 
description  which  it  is  impossible  to  reconcile.  It 
is  contended  with  great  force  by  Sir  Henry  James, 
that  it  is  impossible  that  the  manor  and  these  lands 
— the  waste  of  the  manor  and  the  woodland  of  che 
manor — could  have  been  included  in  this  assesa- 
ment.  I  cannot  say  that  I  see  any  impossibility  in 
it,  although  I  agree  that  there  is  a  very  erett 
discrepancy  between  the  two  assessments.  It  ii 
quite  impossible  to  reconcile  the  assessments  with 
Uie  description  in  the  contract  and  the  certificate. 
But  I  should  say  that  it  is  to  be  taken  more  against 
the  party  granting  the  enfranchisement  than  the 
other,  what  it  is  that  the  Crown  means  to  enfran- 
chise; and  if  a  minute  description  of  the  land  in- 
tended to  be  enfranchised  is  set  out  in  the  contract 
and  certifi'*ate,  it  is  not  the  circumstance  of  the 
schedule  being  inaccurate  that  will  necessarily 
derogate  from  the  force  of  that  description.  Nov 
we  are  to  draw  inferences  of  fact.  AH  this  takes 
place  in  the  year  1799,  and  thinp^  remain  undis- 
turbed until  upon  various  occasions  some  of  the 
commoners,  and  also  the  lord  of  the  manor,  began 
to  inclose,  and  the  lord  of  the  manor  also  erected  a 
residence  and  farmhouse  upon  a  portion  of  the  in- 
closure.  We  have  not  the  dates  of  all  these  opm- 
tions,  nor  do  we  know  when  the  state  of  things 
occurred  which  first  awakened  the  vigilance  of  the 
Land  Tax  Commissioners.  All  we  know  is,  that 
it  was  not  until  the  year  18G7  that  the  tax  was 
imposed.  It  seems  to  me  that  if  we  are  to  grope 
our  way  in  finding  out  how  far  the  schedule  does 
or  does  not  necessarily  exclude  the  lands  described 
in  the  certificate  and  the  contract,  that  the  undis- 
puted facts  of  acquiescence  tend  strongly  to  show 
that  these  lands  were  considered  as  included,  and 
so  treated  by  the  Land  Tax  Commissioners.  Bat 
the  strength  of  the  plaintiff*s  case  is,  that  he  has 
in  express  terms  that  which  woald  include  his 
lands  stated  by  the  commissioners  in  1799  to  be 
exempted  ;  and  I  do  not  think  that  that  descrip- 
tion can  be  defeated  by  merely  pointing  to  a  sche- 
dule which  is  no  doubt  referred  to  in  the  certificate, 
but  which  either  must'  be  inaccnrate  itself,  or 
must  render  the  contract  and  certificate  inaoconte. 
I  prefer  to  give  weight  to  the  certificate  and  coih 
tract,  and  think,  under  all  the  circamstanoes,  that 
the  plaintifiTs  are  entitled  to  our  judgment. 

Lush,  J. — I  am  of  the  same  opinion.  The  pith 
perty  which  is  said  to  be  assessed  consists  of  a 
rcsiaence  and  farmhouse,  together  with  farm  offifles 
and  buildings,  and  a  considerable  quantity  of  land. 
The  whole  estate  was  in  the  year  1799  part  of  the 
waste  of  the  manor.  At  various  times  since  that 
period  portions  of  the  waste  have  been  inclosed,  and 
came  into  the  hands  of  Mr.  Hodgson  as  a  pm^hawff 
for  value ;  the  whole  of  these  are  comprised  in 
what  is  called  the  Hawkwood  Estate.  The  anastkm 
is,  whether  the  Hawkwood  Estate  hsM  or  lias  boI 
been  redeemed,  and  whether  ii  is  or  is  not  ei0iB|il 
from  land  tax.  It  is  admitted,  and  cannot  indeed 
be  denied,  that  if  the  waste  of  the  manor  wasooB* 
prised  in  the  contract  for  redemptim*  it  oaimot  bs 
I  ^«eu^  now.     The  land  tax  onoe  redeenwid  ■ 
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redeemed  for  ever.     All  we  have  therefore  to 
determine  is,  what  is  the  reasonable  construction 
of  the  contract  of  the  29th  June  1799.    Now  this 
purports  to  be  a  contract  whereby  the  commis- 
sioners certify  that  they  have  "contracted  with 
William  Snell,  of  Shenley,  in  the  county  of  Hert- 
ford, Esq.,  the  committee  of  John  Snell,  Esq.,  a 
lunatic,  for  the  redemption  of  70L  168,  land  tax 
charged  upon  the  manor  of  Chini^ord  St.  Paul, 
and  two  inclosed  groves,  containing  together  by 
estimation  twenty-six  acres,  and  on  the  woodland 
on  the  aforesaid  manor  in  the  occupation  of  the 
said  John  Snell,  Esq."  It  then  enumerates  various 
other  properties  which  are  to  be  subjects  of  the 
contract.    The  words,  "  which  are  charged  on  the 
manor  together  with  other  properties  the  groves 
and  woodlands  of  the  manor,"  primdfaoie  embrace 
not  only  the  seignorial  rights,  but  also  the  waste 
lands  and  everything  which  is  the  property  of  the 
lord ;  therefore  it  is  said   in  terms  that  the  land 
tax  which  it  was*  proposed  to  redeem  was  charged 
upon  the  manor.    I  fail  to  see  anything  whatever 
to  qualify  these  words.     We  read,   "  all   which 
manors,  messuages,  lands,  and  premises  are  situate 
in  the  parish  of  Chingford,  in  the  said  county  of 
Essex,  and  are  rated  in  the  duplicate  as  follows.'' 
We  then  find  a  list  of  names  set  out,  the  name  of 
Mr.  Snail  as  proprietor,  and  the  names  of  a  num- 
ber of  other  persons  as  occupiers  of  that  which 
constitutes  the  manor  and  other .  lands  described 
in  the  contract.    It  is  contended  that  there  is  an 
inconsistency,  because  the  contract  states  that  the 
manor,  together  with  the  woodland  and  groves,  at 
the  date  of  the  contract  were  in  the  occupation  of 
John  Snell  the  proprietor,  whereas  in  the  schedule 
there  is  no  land  put  down  as  beiug  in  the  occupa- 
tion of  John  Snell.     But  for  aught  we  know,  an 
old  description  was  adopted  when  the  assessment 
was  made  out  in  1799,  and  persons  were  put  down 
as  occupiers  who  had  been  so  once,  but  had  ceased 
to  be  so.      I  see  no  necessary  inconsistency,  no 
impossibility  of  the  lands  which  are  put  down  as 
being  in  the  occupation  of  these  persons,  embrac- 
ing the  manor.    There  may  have  been  a  demise  of 
the  manor  or  of  the  waste  lands ;  the  manor  may 
have  been  at  one  time  or  the  other  in  the  occupa- 
tion of  these  persons.    I  may  add,  that  we  do  not 
know  the  acreage  of  the  manor  or  of  the  waste 
lands,  or  the  rental  of  tne  manor;  there  are  no 
fiKrtiS  whatever  stated  on  this  case  which  enable  us 
to  draw  the  conclusion  that  the  mistake  is  in  one 
part  of  the  contract  more  than  in  another.     We 
must  give  effect  to  the  words  of  the  contract.   The 
commissioners  say  that  the  proposal  is  that  the 
contract  is  to  embrace  the  whole  of  the  manor, 
together  with  the  other  lands,  and  that  what  they 
mean  to  redeem  "  is  rated  in  the  duplicate  under 
the  following  terms."     We  must  come  to  the  con- 
cloaion  that  the  whole  of  the  manor  was  exempted 
that  would  include  the  waste  lands  wnich 
the  subject  of  the  present  action.     I  think, 
therefore,  that  we  can  only  put  this  construction 
npon  the  contract  without  in  effect  saying  where 
we  error  is. 

DsKMAN,  J. — The  only  difficulty  that  has  pre- 
sented itself  to  my  mind  in  agreeing  to  the  full 
extent  with  the  judgment  of  my  brother  Lush  is, 
that  the  fifth  paragraph  of  the  case  finds  as  a  fact, 
that  "  although  in  the  body  of  the  certificate  the 
manor  of  Chingford  and  two  inclosed  groves,  con- 
taining together  by  admeasurement  twenty-six 
acvesy  and  the  woodland  in  the  aforesaid  manor 


are  specifically  mentioned  as  being  included  among 
the  lands  stated  to  be  charged  with  the  land  tax ; 
neither  the   schedule  to  the  certificate   nor  that 
to  the  contract,  nor  the    duplicate    assessment, 
comprises     the     said    manor,    groves,  or    wood* 
land,  and  there  is  no  evidence  beyond  the  state- 
ment in  the  certificate  and  contract  that  the  said 
manor,  groves,  or  woodland,  ever  had  been  charged 
with  land  tax."   Therefore  I  think  we  are  bound  to 
take  it  that  in  the  duplicate  both  to  the  contract 
and  certificate,  these  lands  are  not  included,  and 
that  they  are  not  to  be  found  among  the  things 
stated  in  the  duplicate.     But  still  the  question  is 
hjft  open  whether   there  is  evidence   here   upon 
which  we  can  conclude  that  these  particular  lands 
were  really  included  in  the  contract.     In  order  to 
decide  that  point,  the  first  thing  we  have  to  look 
to  is  this  contract,  which  was  made  on  the  29th 
June   1799,  two  years  after  the  passing  of  the 
Act  under  which  it  was  made.     It  is  a  contract 
for  the  express  purpose  of  redeeming  the  land 
tax    upon    the    manor    of    Chingford    and    two 
inclosed    groves    and    woodlands.      The    parties 
agree  that  the  land  tax  upon  these  lands  shall  be 
redeemed,  and  in  accordance  with  the  Act  a  certi- 
ficate is  given  by  the  commissioners  in  the  August 
of  the  same  year,  stating  that  the   manor  and 
manor-house,  and  the  woodlands,  and  all  the  dis- 
puted parts  of  the  property,  are  charged  with  the 
tax  to  the  amount  of  7i)l.  4:8.    The  certificate  goes 
on,  no  doubt,  to  set  out  a  duplicate  which  makes 
out  the  701.  48.  in  a  manner  which,  according  to 
the  finding  in  the  case,  does  not  specificallv  in- 
clude the  land,  at  least  not  the  manor  and  the 
woodlands.    How  this  happened  it  is  not  for  us  to 
speculate.    We  are  bound  by  the  words  of  the  cer- 
tificate, and  I  apprehend  that  it  is  a  fallacy  on  the 
part  of  the  defendants  to  say  that  the  onus  of  proof 
lies  upon  the  other  side  to  make  out  their  exemp- 
tion.   We  have  the  statement  upon  the  face  of  tne 
certificate  that  the  manor  and  woodlands,  and  the 
other  subjects  of  dispute,  are  the  subjects  of  a 
contract  for  the  redemption  of  land  tax,  and  that 
they  have  been  charged  with  land  tax.  It  is  difficult, 
no  doubt,  to  reconcile  that  statement    with   the 
duplicate ;  but  we  do  not  know  how  and  on  what 
principle  the  statement  was  made.    It  may  be  that 
in  assessing  the  value  of  these  lands  very  little 
indeed  was-  attributed  to  the  value  of  the  manor, 
and  very  little  to  the  waste  lands,  and  yet  that  in 
point  of  fact  they  have  been  assessed  so  that  the 
land  tax  upon  them  could  be  redeemed.     However 
that  may  be,  as  against  the  certificate  itself  and  as 
against  the  practice  under  it,  as  found  in  the  case, 
that  for  a  long  series  of  years  the  tax   was  not 
claimed,  I  think  the  onus  of  proof  is  upon  those 
who  contend  now  that  this  transaction  did  hot 
include  what  was    intended   to    be    included  in 
the  contract,  and  which  is  included  in  the  govern- 
ing words  of  the  certificate.    I  think,  therefore,  in 
the  absence  of  any  clear  proof  that  this  manor  was 
not  rated  and  not  exempted,  we  are  bound  to  hold 
that  it  was  rated  and  was  exempted. 

Jvdgment  for  plaintiffs. 

Attorneys  for  the  phdntiffs,  Kingsford  and  BoT" 
man. 

Attorneys  for  defendant,  MonckUm,  Long,  and 
Co. 
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Monday.  Feb.  1. 1875. 

Flevixg  axd  ANOtuiiH  V.  Gate  asd  anoireb 

(Baknstaplg  Election  Fbtitios). 

Cogft,  laxalioH  o/—EJeclion   veliliou — Inflruclian§ 

for   hriff — Lump   sum   aihnced  —  Pigeretwn    of 

matter — Adjndlealion  ■apnii  ttemt. 
In  taxing  the  eoelt  of  the  reapondent  to  n»  election 

petition,  the  mtuler  7nay  allow  a  liimp  earn  under 

the  hrad  of  inftruelintitfor  brief. 
The  golieifor  nf  one  nf  Ike   regpondrnle  to  (he  B. 

election  petition  had.  tcith  §ir  other  pereon;  been 

engaged  for  more  Ihnn  tljt  daij»  in  vinilinij  238 

pertoni  alleged,  ou  the  part  of  the  petitioners,  to 

hate  been   &riW.      Having  hrfore   him  an   affi- 
davit to   that  rffeel,  the  partienlare  delivered  by 

the  petitioners,  and  tht   brief  <^  the  regpondenla' 

fouusel,  the  matler,  upon  revietcing  a  former  tax- 
ation, pursuant   to   an   order  of  AmphUlt,   B., 


atiou,  pursuant  to  an  order  of  AmphUlt,  H., 
allowed  the  Inuiji  turn  of  2001.,  under  the  head 
"  InBfruclioue  for  brief,     being  the  tame  aiim  at 

he  had  allnwed  utiiler  the  tame  head  upon  such 

former  location. 
Held,  that  the  maeter't  dieerefion  ought  nnl  /o  be 

interfered  with,  and  a  rule  that  he  shoitld  further 

review  hit  taxation  diacharged. 
This  v&b  a  rule  railing  upon  the  respondents  to 
the  Barnstaple  Election  Petition  to  show  canee 
whj  tlie  master  ehoulil  not  be  at  libcrt;  to  further 
revien- hiB  taxation  of  the  said  respondents' coatii 
in  respect  of  the  instructions  for  bnef. 

The  matter  bad  originnlly  been  brought  before 
Amphlett,  B.,  in  chambers,  who  had  made  two 
orders  thereon,  first,  that  the  taiation  shoatd  be 
revjened,  and  aubseqaently.  that  the  amount  of 
costs  allowed  after  the  review  should  be  paid  to 
the  resftondeuts  ;  but  the  learned  baron  had  stayed 
the  operation  of  the  subsequent  order  until  the 
fifth  day  of  Hilary  Term,  bo  that  the  petitioners 
might  have  the  opportunity  of  disputing  the  cor- 
rectness of  the  review  upon  the  argument  of  tho 
present  rule. 

The  said  first  order  of  Amphlett,  B.,  proceeded 
upon  the  opinion  that  the  matters  contained  in  the 
following  parugmph  of  the  aflidavit  of  tbc  manag- 
ing clerK  of  the  petitioiicra'  agents  "  required 
further  consideration," 

I  objectad  mt  Isngth  to  th?  iDttraotionH  for  brief,  and 
inriateil  tbat  I  ith  entillvd  to  call  for  an  affi'tiiTit  in  sup- 
port of  tha  allsgatioDB  contained  In  BDcfa  item,  and  tha 
muter  At  firat  considered  lie  wu  boand  to  call  for  aanh 
»ffid«Tit,  bat  aftarwArda  taid  he  would  take  tho  reapon. 
aibilitf  of  dealing  with  tha  itama  without  tha  affidavit,  aa 
no  aafficient  eipluiation  oould  poeaiblj  be  given  in  luuh 
a  case.  I  then  argacd  that  tbe  obarge  mnKt  be  oonfined 
to  a  period  within  six  days,  and  that  the  remaaeration 
miut  be  alloneil  with  isference  thereto,  but  the  msater 
conaidcred  that  that  was  the  raason  Uiat  none  ahoald  be 
oharged  than  aa  if  a  longer  period  had  been  oonanmad. 

The  amount  allowed  L;  the  master  and  so  ob- 
jected to  was  -2001. 

Upon  tbe  review  of  the  taxation,  as  ordered  Ih^ 
Amphlett,  B,,  the  master  had  before  bim  aa  affi- 
davit by  the  respondents'  solicitor  that  ho  had 
specially  employed  six  persons,  who  had  been 
cnnstuutly  engaged  from  the  time  of  the  particulars 
being  received  up  to  the  time  of  the  hearing  oF  the 
petition  (exteuding  over  a  period  of  six  days)  in 
visiting  various  neraona  (238  in  number)  alleged 
to  have  been  bribed  and  to  have  been  guilty  of 
bribery,  &c,,  in  order  to  get  up  evidence  to  rebut 
the  allegutions  of  tbe  petitioners. 

Upon  coniiidering  this  affidavit,  together  with 
tZie /)neA  and  particulars  (which  he  had  pnvioual^ 


gone  through),  &.B  master 
satisfied  that  the  said  amoont  of  200L,  wUdi  he 
had  allowed  for  "  instrnctiona  Tor  hrtd,"  wu  a 
fair  and  proper  one,  and  nfuaed  to  klter  it. 

Wilberforee  showed  cause,  and  cit«d 
Tht  Tamvarth,  Pnrva,    and    SanUaMrtaa  turn, 

22  L.T.  Eop.  N.  S.  98:  L.  Bap.  5  C,  P.  173  i 

Tillttt  T.  Slroery  iTha  Soncieh  coaa),  21  L.  T.  li|^ 

N.  S.  101;  L.  itop.  5C.  P.185!  89LJ.B8,aP. 

IT.  G.  Harriiou  supported  the  rale. 

Lord  CoLBBlDGE,  C.J.— I  am  of  opinion  thM  ihii 
rale  ought  to  be  discharged.  It  appean  liiat  then 
wan  a  taxation  before  the  master  in  the  fiiK  d- 
atance,  and  that  afterwards  my  brother  AmpUatt 
made  an  order  that  that  taxation  afaoald  be  »• 
viewed,  on  the  ground  tbat  a  lump  aam  had  boa 
allowed  under  the  head  of  "InstrnctionHfor  brief," 
and  that  the  petitioner  was  entitled  1o  have  tht 
particular  items  making  np  this  lamp  aum  jodi- 
I'ially  considered  by  the  master.  Thcnapon  ibe 
master  went  carefully  through  tho  briof  and  raO' 
cised  his  judgmcut.  He  had  before  him  the  bill  of 
particulars,  which  would  sngRest  to  Ids  miad  th 
kind  of  charges  made.  He  had  alao  befotehia 
the  affidavit  of  tbe  solicitor  for  one  of  the  rapaa-  ^ 
dents,  which  shows  in  great  detail  what  the  de|»  i 
nent  and  six  other  persons  had  done  in  gettingip  j 
evidence  to  answer  the  charges  made  in  the  peti- 
tion. Having  all  these  material!  bpforo  him,  the  ' 
master  looked  into  the  matter  a^ain,  and  came  toi 
conclusion  as  to  tbe  amount  which  it  woiild  bena 
Bonabla  for  him  to  allow.  This  being  so,  the  taxatioi 
was  really  conducted  upon  the  principle  which  Ur. 
Harrison  contends  for.  It  ia  not  ncxessarj  to  wA 
out  items,  it  isoalynecossaTj  to  go  through  them: 
and  the  principle  ia  clearly  rect^nixed  in  the  sn- 
tborities.  In  the  Tamuxnrtli  ease  and  also  in  da 
Fenryu  rate  it  ap^jears  that  exactly  tbe  noa 
thing  was  done  fay  the  masi«r,  and  afterwacdi 
upheld  by  the  court.  In  both  those  cases  a  ininp 
sum  had  been  allowed  under  the  bi^ad  of ''  lDStnif> 
tious  for  brief."  In  the  Souihainploa  eate  (ak' 
sup.),  no  doubt  the  court  ordered  a  reriaw.  Ba 
when  the  special  circumstances  ol'  that  caa«  coot 
to  be  considered,  it  will  be  found  to  be  u 
authority  not  in  opposition  to  bnt  to  the  bim 
effect  as  the  two  other  cases.  Itovill,  C.J^  aj%: 
"The  costs  charged  on  account  of  prelimiiafT 
expenses  amounted  to  nearly  lOOOE.,  ana  1051,  on^ 
has  been  allowed.  The  master  Itaa  not  a  Tei;  dis- 
tinct recollection  aa  to  the  principle  ou  which  it 
acted;  and  looking  to  the  afBilavits,  and  tbe  ab- 
sence of  any  answer  to  them,  to  the  particnlan 
the  number  of  votes  objected  to,  the  length  of  the 
briefs  allowed  by  the  master,  (he  niintber  of  wit- 
nesses, and  tbc  other  circumstnnoea  of  the  casn  n 
think  the  decision  of  the  master  Ehonld  be  nett- 
sidcred  by  him.  We  think  also  that  the  pacnai 
are  entitled  to  have  his  judgment  upon  the  ptfti- 
cular  items  in  the  preliminary  expenses,  if  ibfj 
think  fit,  instead  of  their  bcinf{  inolnded  in  tte 
allowance  of  one  sum  in  grow  lo  cover  the  irbok 
of  what  the  mastermay  think  ought  to  be  allowed. 
This  means  that  the  taxation  must  not  be  efibclsl 
in  any  haphuaard  fashion,  but  that  the  InmpiOB 
must  be  made  up  ot  adjudic  ited  items."  Asd  il 
is  to  be  observed  that  Willus,  J.,  diMaented  ana 
from  this, 

BsETT,  J. — If  the  master  had  done  DOthing  biH 
but  allow  a  lump  sum,  without  haviDg  sane  intt 
the  items,  I  should  have  thong^  Uat  ha  ■■ 
wrong.     Bat  it  appean  tbat  tha  rniMt  dU  p 
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into  tbe  items  with  a  apecial  affidavit  and  the  brief 
before  him.  Mr.  Hamsoii  objects  to  the  particular 
kind  of  eridenoe  that  satiafiEd  the  maater  that  the 
SOOL  waa  a  fair  Hom  to  allow.  But  I  do  not  think 
the  court  shonld  interfere  with  the  discretion  of 
Uie  master  bo  aa  to  dictate  to  him  npon  what  evi- 
dence he  is  to  proceed. 

Grotb,  J.—U  hoi  v.  Peel  (22  L.  T.  Rep.  N.  8. 
28;  L.  Hep.  5  C.  P.  172),  Bovill,  C.J.,  Bays: 
"  Where  a  principle  is  inrolved,  the  court  will 
■Iwaja  Mitertain  the  qaestion,  and  if  necessary 
give  directions  to  the  toaster,  hue  where  it  is  a 
qpestion  of  whether  the  master  haa  exerciaed  his 
ouoretion  properly,  or  it  is  only  a  question  aa  to 
the  Amount  to  be  allowed,  the  court  is  generally 
nnwillinfc  to  interfere  with  the  judgmentr  of  its 
officer,  wboae  peculiar  province  it  is  to  investigate 
■sd  to  jndge  of  such  matters,  unless  there  are 
▼ery  strong  grounds  to  show  that  the  officer  is 
wrong  in  the  judgment  which  he  has  formed."  I 
Me  no  snch  "very  strong  grounds  "  in  the  present 
oaae,  and  therefore  think  that  this  rule  ought  to  be 
diBoharged. 

DiNVAii,  J. — I  also  think  the  rule  ought  to  be 
di«oh«rged.  I  see  no  breech  of  prioctple,  on  the 
ground  of  which  we  ought  to  interfere  with  the 
ouster.  Btile  dUAarged. 

Agents  for  the  petitioners,  Stevent,  WSkinion, 
and  Harrit*. 

Agecta  for  the  respondents,  Wyalt,  Sotkmi,  and 
Hooktr. 


EXCHEQTTBB    CHAJKBEB. 

Beportad  br  K.  W.  H'Ziluk,  r 


Taetday.  Feb.  2,  1875. 
Plvkstead   Boabd   op  Wokks   o.   British  Lujd 

,  CoKPiHT. 

Omsert  iff  land — Fublie  croei  roads — Land  hound- 
ing,  or  abutting  on  a  new  street — MelrojiolU 
Management  Aefs  1855  ^  1862  (18  &■  19  Vict.  e. 
120,  M.  105  ^  250  ;    25  ^  26  Vict.  e.  102, ».  77). 

TKe  defendanU,  having  laid  out  an  estate  Ihay  had 
puTchased/or  building  purpoiies,  cut  roode  eroeg- 
tng  each  other,  and  conveyed  the  variout  lolt  to 
d^eremt  periong,  these  roads  being  described  as 
th*  boundaries.  The  plaintiffs  assessed  the  owners 
(ffthe  houses  in  some  of  the  lireefi,  and  tbeoumers 
of  latwi  h<tunding  or  abutting  on  them,  for  the 
conwiua  of  paving  those  streets  und^  18  Sr  19 
Viet,  c  120.  sect.  105.  and  25  ^  26  Virt.  c.  102, 
».  77;  and  in  so  doing  they  assessed  the  de- 
fendanfs  at  ovmeri  of  sack  land  in  respect  of 
UuMa  streets  which  ran  into  the  sides  or  ends  of  the 
Hreets  paved. 

Bebf,  by  the  Ezcheqaer  Charaber  (reversittg  the 
decision  of  the  Queen's  Bench),  that,  assuming  the 
d^endanls  siiU  to  poetess  their  former  interest  in 
the  soil  of  the  streets  which  bounded  the  lots  they 
had  conveyed,  they  were  not  owners  of  the  land  at 
like  points  cf  interseetimt  vAih  ths  paved  streets 
tnthin  the  meaning  of  the  Metropolis  Manage- 
mmi  AeU. 

Tuu  was  an  appeal  against  adeoision  of  the  Court 

or  Queen's  Bench  (Bbckbum  and  Arxshibald.  JJ.), 

in  nroor  of  the  plaintiSs,  on  a  special  case  stated 

itHisiPriDB. 
niaaaaewaaargaed  in  the  court  below  on  Thnrs- 

teTi  ^or.  12, 1874,  and  ia  folly  reported  ante,  p. 

n&i  311..  T.  Bep-K.  S.  752;  L.  Bep.  10  Q.  B.  16. 


Filxjames  Stephen,  Q.C.  (with  him  Shaw),  now 
argued  for  defendants,  the  appellants, — The  Court 
of  Queen's  Bench  decided  OK^iiiat  the  defendants 
upon  both  points  raised  by  toem ;  if  either  of  these 
points  was  wrongly  decided  the  jadgroent  must 
be  reversed.  The  first  question  is  whether  the 
soil  cf  the  intersections  of  the  streets  is  vested  in 
the  defendants,  they  having  conveyed  away  the 
pieces  of  land  adjoining.  [The  court  expressed  no 
opinion  on  this  point,  and  no  argument  on  behalf 
of  the  plaintiSs  was  beard  upon  ic]  The  second 
question  is  whether  the  defendants,  assuming 
tnera  to  be  otruers  of  the  soil  of  the  cross  streets 
at  the  points  of  intersection,  are  owners  of  the 
land  bounding  or  abutting  on  "  the  main  street," 
so  OS  to  be  liable  to  contribute  to  the  rates  sued 
for,  under  25  A  26  Vict.  c.  102,  s.  77.  The  duty 
imposed  upon  the  owners  of  houses  forming  streete 
by  18  A  Id  Vict.  c.  120.  s.  105.  waa  extended 
to  the  owners  of  unbailt  spaces  by  this  sect.  77  of 
the  later  Act  of  1862,  which  enabled  the  vestry  or 
district  board  to  apportion  the  rates  as  might  be 
just  and  expedient  oetween  the  owners  of  land  and 
houses  ;  the  section  proceeds  :  "  and  any  such 
coat  or  expenses  including  the  costs  of  paving  at 
the  points  of  intersection  of  streets,  and  all  other 
incidental  costs  and  charges  shall  be  apportioned 
by  the  vestry  or  board,  and  shall  be  recoverable 
either  before  the  work  shall  be  commeuoed,  or 
during  its  progress,  or  after  its  completion,"  .  .  . 
"either  by  action  at  law.  or  in  a  summary 
manner,"  The  part  of  this  section  concerning 
the  points  of  intersection  of  streets  would  have 
no  eSect  if  theowners  of  the  soil  of  the  cross 
streets  can  be  rated.  By  sect,  250,  tbe  interpreta- 
tion clause  of  the  Act  of  1855,  "the  word  'owners' 
shall  (with  an  exception  not  material)  mean  the 
person  for  the  time  being  receiving  the  rack  rent 
of  the  lands  or  premises  in  connection  with  which 
the  said  road  is  used,  whether  on  his  own  acoonnt 
or  as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or  pre- 
mises were  let  at  a  rack  rent."  The  necessary 
inference  from  that  definition,  and  from  the  cases 
which  have  been  decided  upon  it,  is  that  the 
ownership  of  land  to  be  ratable  must  be  profit- 
able in  a  different  and  more  direct  manner  than 
that  of  the  defendants  in  this  case : 


Anjell  t.  Paddinglon,  L.  B«p,  3  Q.  B,  714 ; 
Bomditch-r.  WaUIUUI,  25L.T.  "       "  ^  "" 
6Q.B.ES7; 


88;  L.Bep. 


indLord  NortMnook  v,  Plumatud  Board  of 
Woria,  L.  Bep,  T  Q   B.  183  : 
Hi^iriTU  r.  Harding,  22  L.  T.  Bep.  N.  S.  483 1  L.  Bep. 
B  Q.  B.  7. 

Barrow  (with  him  Brown,  Q,C.  and  Morgan 
Howard,  Q.C),  for  the  plaintiffs. — To  begin  with 
the  second  point  raised  on  behalf  of  the  defendants, 
tfaeee  cross  streets  are  land  within  the  meaning  of 
the  Act  of  1862.  Their  beneficial  value  to  their 
owners  is  the  same  as  that  described  by  Cock- 
bum,  CJ.  with  respect  to  the  private  roads  in 
Lord  Northbrook'a  case;  that  part  of  the  judgment 
is  cited  by  Blackburn,  J.  in  giving  his  decision  on 
the  case  in  the  eonrt  below.  Tbe  argument  here 
baaed  upon  the  definition  of  the  word  owner  was 
overruled  by  the  Court  of  Queen's  Bench  in  the 
case  of  Pound  and  Lord  Northbrook  v.  Plunsliiad 
Board  of  Works.  Tbe  reason  for  expressly  pre- 
siding for  the  points  of  intersection  wis  probably 
<mly  the  greater  expense  of  the  pavement  there 
than  in  other  ports  of  th«  «VTca^. 
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Lord  Coleridge,  C.J. — I  am  of  opinion  that  this 
judgment  should  be  reversed.  It  is  a  proceeding 
to  recover  the  defendants'  proportional  part  of 
paving  certain  new  streets  in  the  plaintiffs*  dis- 
trict, the  liability  for  which  is  alleged  on  the 
ground  of  the  defendants*  ownership  of  the  soil 
of  certain  new  streets  running  across  or  into  the 
streets  paved.  The  important  facts  are  that  the 
defendants  bought  this  estate  for  building  pur- 
poses, and  ran  roads  across  in  various  directions, 
some  of  which  intersected  others.  The  defendants 
afterwards  sold  their  interest  in  various  lots, 
described  as  bounded  by  these  roads.  After 
dedication  to  the  public  the  plaintiffs  did  certain 
paving,  of  which  they  can  recover  the  expenses 
from  the  adjoining  owners  of  property  under  the 
Metropolis  Management  Acts  of  18o5  and  1862. 
They  have  allotted  these  expenses  not  only  upon 
the  owners  of  houses  forming  the  streets,  but  also 
upon  the  defendants  as  owners  of  the  soil  of  the 
cross  streets,  who  it  is  said  are  liable  as  owners  of 
land  bounding  or  abutting  on  such  streets,  as 
well  as  the  owners  of  houses  therein,  within 
the  meaning  of  sect.  77  of  the  Act  of  1862. 
It  was  contended  in  the  court  below  that, 
although  the  defendants  had  sold  nearly  the 
whole  of  the  estate  they  had  purchased,  they 
had  by  their  form  of  conveyance  reserved  to 
themselves  the  soil  of  these  streets,  which  bounded 
the  various  lots  of  land  sold  for  building,  and 
which  intersected  the  streets  paved.  On  that 
point,  having  heard  an  argument  only  on  one  side, 
I  express  no  opinion.  Assuming,  therefore,  for 
the  decision  of  the  other  point,  that  the  judgment 
of  the  court  below  on  this  one  is  correct,  and  that 
the  intersecting  streets  are  the  lands  of  the  de- 
fendants, the  question  whether  the  defendants  can 
be  liable  depends  upon  two  sections,  the  105th  of 
the  Act  of  1855.  and  the  77th  of  the  Act  of  1862. 
The  former  of  these  sections  empowers  the  vestry 
or  board  to  well  and  sufficiently  pave  any  new 
sti'eet,  and  from  time  to  time  keep  such  pavement 
in  good  and  sufficient  repair;  and  the  owners  of 
the  houses  forming  such  street,  shall,  on  demand, 
pay  to  such  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavement.**  It  is  admitted  that  this  section  alone 
would  not  touch  the  defendants  at  all ;  nor  would 
the  25(^th,  the  interpretation  section,  but  the 
latter  applies  as  well  to  the  subsequent  Act ;  and, 
as  the  two  Acts  are  to  l.)e  read  together,  we  must 
find  from  the  definition  of  "owner"  here  given  the 
meaning  of  **  owner  of  land  **  as  used  in  the  Act  of 
186*2 ;  he  must  bo  the  person  receiving  the  rack 
rent  of  the  land  or  premises,  if  let  at  rack 
rent.  By  the  77th  section  of  the  Act  of  1862 
the  owners  of  the  land  bounding  or  abutting  on 
such  new  street  as  that  referred  to  in  sect.  105  of 
the  previous  Act  "  shall  be  liable  to  contribute  to 
the  expenses  or  estimated  expenses  of  paving  the 
same  as  well  as  the  owners  of  houses  therein,  pro- 
vided that  it  shall  be  lawful  for  the  vestry  or  dis- 
trict board  to  charge  the  owners  of  land  in  a  less 
proportion  than  the  owners  of  house  property, 
should  they  deem  if  just  and  expedient  so  to  do." 
We  are  not  asked  as  to  the  propriety  of  the  pro- 
portion here,  but  whether  the  defendants  are  liable 
at  all.  Now,  it  appears  to  me  that  the  defendants 
are  neither  within  the  interpretation  clause,  nor 
within  this  sect.  77,  owners  of  land  to  be  charged 
for  the  pavement  of  these  streets.  Fhe  persons 
liable  under  the  first  Act  were  thoae  iv\vo  owned 


the  houses,  and  if  some  of  the  land  were  not  jet 
built  upon,  the  burdens  upon  the  ownen  of  the 
houses  which  had  been  built  was  eerere.  That 
was  rectified  by  the  second  Act  by  making  the 
owners  of  such  land  share  in  the  contribution  with 
those  whose  houses  were  finished,  but  in  both 
cases  the  Legislature  points  to  the  same  kind  of 
property.  This  ownership  of  the  soil  of  a  cross 
road  was  not,  however,  in  my  opinion,  soch 
a  property.  If  the  Acts  be  looked  at  care- 
fully, it  cannot  be  said  that  such  a  liabilitj 
as  this  would  impose  upon  the  defendant* 
was  contemplated  by  the  Legislatnre.  Perhaps 
cross  roads  may  be  said  to  bonnd  or  abat 
upon  a  main  road ;  but  when  we  see  that  by  tbi; 
sect  77  the  owners  of  lands  and  houses  are  to  be 
liable  not  only  for  the  pavement  of  the  streets  ha; 
also  expressly  for  the  cost  of  paving  at  the  points 
of  intersection,  it  seems  to  me  that  those  expenses 
must  be  proportioned  rateably  only  npon  tbe 
owners  of  profitable  property  fronting  upon  tbe 
new  street.  The  common  sense  and  reason  of  tbe 
thing  go  the  same  way,  and  the  cases  do  not  seen 
to  me  to  embarrass  us  at  all.  The  only  aothoricj 
near  this  is  Pound  and  Lord  Northhrook  t.  PJm- 
8i**ad  Board  of  Works;  but  although  an  expres* 
sion  of  the  court  there  may  be  pressed  to  \ht 
assistance  of  Mr.  Barrow  *s  contention,  the  fSKts 
and  the  point  decided  were  very  different  frop 
the  present.  Lord  Northhrook  reserved  for  bif 
own  objects  private  roads  running  into  a  public 
road;  he  prevented  the  public  from  exercisis^ 
rights  over  these  private  roads,  and  there  bad 
been  no  dedication  of  them  whatever.  Thf 
Queen*s  Bench  held  under  these  circumsunon 
that  the  owner  of  these  private  roads  wu 
the  owner  of  land  under  this  section,  and  liabk 
therefore  for  contribution  to  the  paving  expeiuei 
of  the  public  road.  That  does  not  tonch  the  case 
of  a  public  cross  road,  which  could  not  possibly  be 
let  at  a  rack  rent ;  and  it  must  be  remembered 
that  the  same  court  has  held  that  trustees  oft 
church  could  not  be  owners  of  a  hoose  or  land 
under  this  definition.  I,  therefore,  think  that  oe 
the  strictest  construction  of  the  statutes,  on  tbe 
sense  of  thing,  and  on  the  decided  cases,  theconit 
below  was  wrong  in  this  decision.  It  is  possibie 
that  this  point  was  not  fully  broueht  to  their 
notice,  for  no  mention  is  made  of  its  discossioD  in 
the  report ;  and  the  arguments  seem  to  bafe 
turned  almost  entirely  upon  the  other  point  wbicb 
we  need  not  decide.  Our  judgment  wfll  be  for 
the  defendants. 

Bramwell,  Cleasbt,  be.,  Gbotb,    J.,  FouiXi 

and  Ampulett,  BB.,  concurred. 

Judgment  reverted^ 

Attorneys  for    plaintiffs,  Newman^  Dttfe,  sd^ 
Streiton. 
Attorneys  for  defendants,  12.  and  A.  fitufcH 
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BOLLS  coxmr. 

Bflported  by  O*  Wblbt  Kivq  «ad  8.  H.  S.  LorrHousx.  Eeqn., 

BArriaten-at-Law. 


Friday,  Feb.  12, 1876. 

Bush  v.  The  Trowbridge  Waterworks  Company. 

Miparian  oumer — Diversion  of  part  of  stream — 
Uvmer  of  stream — Injuriously  affecting — Water- 
toorhs  Clauses  Act  1847  (10  Vict.  c.  17)  s.  6— 
Lands  Glauses  Consolidation  Act  1845  (8  Vict. 
c.  18),  ss.  18,  68. 
The   Trowbridge  Waterworks   Company  were  em- 
powered to  take  certain  brooks  ana  streams  for  the 
purposes  of  their  undertaking.     B.  was  the  owner 
of  a  waJer  meadow  which  was  watered  by  a  stream 
eaUed  Biss  Brook.     Biss  Brook  was  supplied  in 
part  by  Biss   Springs.     The  company  took  Biss 
Springs  and  so  aiminished  the  amount  ofwaisr  in 
the  Biss  Brook,  and  thus  caused  injury  to  plain' 
tiff's  meadow.     The  company  had  served  no  noti<ie 
o»i  B.  under  sect.  18  of  the  Lands  Clauses  Coyisoli- 
dation  Act ;  B.  then  filed  a  bill  for  an  injunction 
to  restrain  the    company  from  taking  the  Biss 
springs. 
Held,  that  the  Biss  Brook  was  injuriously  affected 
and  not  taken  within  the  meaning  of  the  6th  sec- 
tion of  the  Waterworks  Clauses  Act  lc547,  and  that, 
therefore,  the  company  were  not  bound  to  serve  a 
notice  on  B.  under  sect.  18  of  the  Lands  Clauses 
Consolidaiion  Act  1845. 
The   Trowbridge  Waterworks  Company  was   in- 
corporated by  an  Act  of  Parliament  in  the  year 
1873,  in  which  Act  were  incorporated  the  Lands 
Claases  Consolidation  Act  and  the  Waterworks 
Claases  Acts  1847  and  1863. 

By  the  Trowbridge  Water  Act  1873,  the  com- 
pcmy  were  empowered  to  make  and  maintain 
certain  works,  and  to  collect  and  divert  into  their 
said  works,  and  thence  distribate  and  b  apply,  the 
waters  of  certain  springs  called  Biss  Springs, 
and  also  certain  brooks  and  streams.  The  Biss 
Springs  famished  the  principal  supply  of  the 
water  of  the  Biss  Brook. 

The  plaintiff,  Elinor  Maria  Bash,  was  the  tenant 
for  life  of  a  certain  estate  called  "  Cutteridge 
Estate,'*  and  part  of  the  Cutteridge  estate  con- 
sisted of  an  ancient  water  meadow  abutting  upon, 
and  almost  surrounded  by,  two  streams  of  water, 
one  of  which  was  the  Biss  Brook.  The  plaintiff 
claimed  as  riparian  owner  to  be  entitled  to  irrigate 
the  meadows  with  the  said  streams  of  water. 

The  plaintiff  was  served  by  the  Trowbridge 
Company  with  a  notice  under  the  Act  to  treat  for 
the  purchase  of  part  of  the  Cutteridge  estate,  in- 
cluding the  water  meadows,  but  afterwards  the 
plaintiff  was  informed  by  the  secretary  of  the 
Trowbridge  company  that  the  company  did  not 
desire  to  purchase  more  than  the  easement  of 
laying  the  main  pipe  through  the  lands  included 
in  the  notice  to  treat.  No  other  notice  to  treat 
was  served  on  the  plaintiff. 

The  company,  being  desirous  of  entering  upon 
the  said  lands  for  the  purpose  of  laying  their 
pipes  before  the  compensation  to  be  paid  had  been 
ascertained,  paid  a  sum  into  the  Bank  of  Eng- 
land in  pursuance  of  the  provisions  of  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act 
1845,  and  executed  and  delivered  to  the  plaintiff 
the  necessary  bond. 

As  the  notice  to  treat  did  not  include  the  value 
of  the  Biss  Brook,  which  the  Trowbridge  Com- 
pany proposed  to  take ;    the  plaintiff  claimed  a 
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fhrther  sum  for  compensation,  but  the  waterworks 
company  having  commenced  taking  the  waters  of 
the  iUiss  Springs  for  the  purposes  of  their  under- 
taking, the  present  suit  was  instituted. 

The  bill  alleged  that  the  waterworks  companv 
were  taking  so  much  water  from  the  Biss  Brook 
that  the  plaintiff's  lessee  of  the  water  meadow,  who 
was  yearly  tenant  thereof,  could  not  properly  irri- 
gate the  water  meadow,  as  he  had  been  accustomed, 
and  was  entitled  to  do. 

The  prayer  of  the  Bill  was  for  an  injunction  to 
restrain  the  waterworks  company  from  taking  or 
using  any  of  the  water  of  the  Biss  Brook,  until 
the^  should  have  given  notice  to  the  plaintiff  of 
their  intention  to  take  such  water,  and  should 
have  offered  to  treat  for  the  purchase  of  the 
interest  of  the  plaintiff,  and  the  said  remainderman 
in  fee,  in  the  water,  and  until  the  purchase  money 
or  compensation  for  the  interest  in  the  said  water 
should  have  been  settled,  and  until  such  purchase 
money  or  compensation  should  have  been  paid  or 
deposited  in  the  Bank  of  England  in  the  manner 
provided  by  t\\e  Trowbridge  Water  Act  1873. 

The  6th  section  of  the  Waterworks  Clauses  Act 
1847  is  as  follows : — 

Whore  by  the  special  Act  the  undertakers  shall 
be  empowered*  for  the  purpose  of  constructing  or 
supplying  waterworks,  to  take  or  use  any  lands 
or  streams  otherwise  than  with  the  consent  oV 
the  owners  and  occupiers  thereof,  they  shall  in 
exercising  the  powers  so  given  them,  be  subject  to 
the  provisions  and  restrictions  contained  in  this 
Act,  and  if  the  waterworks  be  situated  in  England 
or  Ireland  to  the  provisions  and  restrictions  con- 
tained in  the  Lands  Clauses  Consolidation  Act 
1845,  and  if  the  waterworks  bo  situated  in 
Scotland  the  provisions  and  restrictions  contained 
in  the  Lands  Clauses  Consolidation  «( Scotland) 
Act  1845 ;  and  shall  make  to  the  owners  and 
occupiers  of,  and  all  other  parties  interested  in, 
any  lands  or  streams  taken  or  used  for  the  pur- 
poses of  the  special  Act,  or  injuriously  affectea  by 
the  construction  or  maintenance  of  the  works 
thereby  authorised  or  otherwise  by  the  execution 
of  the  powers  thereby  conferred,  full  compensation 
for  the  value  of  the  lands  and  streams  so  taken  or 
used,  and  for  all  damage  sustained  by  such  owners, 
occupiers,  and  other  persons,  by  reason  of  the 
exercise  as  to  such  lands  and  streams  of  the  powers 
vested  in  the  undertakers  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith  ;  and, 
except  where  otherwise  provided  by  this  or  the 
special  Act,  the  amount  of  such  compensation 
shall  be  determined  in  the  manner  provided  by  the 
said  Lands  Clauses  Consolidation  Acts  respectively 
for  determining  questions  of  compensation  with 
regard  to  lands  purchased  or  taken  under  the  pro- 
visions thereof,  and  all  the  provisions  of  the  said 
last  mentioned  Acts  respectively  shall  be  applicable 
to  determine  the  amount  of  any  such  compensa- 
tion, and  to  enforce  payment  or  other  satisfaction 
thereof. 

Southgate,  Q.C.  and  0.  C.  Price,  for  the  plain- 
tiff.— The  defendants  have  taken  water  from  the 
springs  supplying  this  brook,  higher  up  than 
where  the  plaintiff's  land  is,  without  the  consent 
of  the  plaintiff,  and  without  giving  her  notice  to 
treat.  Plaintiff  is  an  owner  of  the  stream,  and 
therefore,  in  accordance  with  the  6th  section  of 
the  Waterworks  Clauses  Act,  is  entitled  to  receive 
a  notice  Arom  the  defendants  under  sectioiiL  \&^^ 
the  Lands  CVaaaea  AaVi.   ^\i\a  \a  ^  ^:»afe  ^^^  \aiccBi% 
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and  not  of  injarionsly  affecting  the  stream.  The 
Legislatare,  when  they  were  framing  the  Water- 
worktt  ClaaseB  Act,  took  into  consideration  the 
difference  between  water  and  land.  If  the  same 
distinction  existed  between  water  which  is  taken 
and  water  which  is  injuriously  affected,  as  exists 
between  land  taken  and  land  injnrioasly  affected, 
there  woald  have  been  no  necessity  to  make  any 
difference  between  land  and  water.  But  the 
Legislature  foresaw  that  there  would  be  a  contest 
in  every  instance,  as  to  whether  there  was  a 
taking  or  an  injuriously  affecting  of  the  water — 
the  two  things  are  so  mixed  up  that  they  cannot 
be  properly  distinguished ;  and  therefore  they  said, 
You  shall  not  injuriously  affect  water  ana  then 
leave  the  person  who  is  injured  to  his  compensa^ 
tion  under  sect.  68,  but  you  shall  give  nouce  of 
your  intention  injuriously  to  affect,  and  you  shall 
pay  as  though  you  were  taking  and  permanently 
using  land.  The  6th  section  of  the  Waterworks 
Act  united  both  methods  of  affecting  land  in  one, 
and  applied  one  method  only  of  the  Lands  Clauses 
Consolidation  Act  to  those  two  sorts  of  injury. 
Therefore  before  the  defendants  injuriously 
affected,  or  took,  or  whatever  they  may  call  it, 
plaintiff^s  water,  they  were  bound  to  give  her 
notice  to  treat.  That  they  have  not  done,  and 
therefore  she  is  encitled  to  a  decree. 

The  following  cases  were  referred  to  : — 

Eagle  t.  Charing  Cro$a  Railvoa/g  Company^  L.  Bep. 

2  0.  P.  688  J 
Ferrand  t.  The  Corporation  of  Bradford,  21  Beav. 

412. 

Boxburgh,    Q.C.   and    Whitdker^  for  the    de- 
fendants, were  not  called  on. 

Sir  George  Jessel. — I  am  dearly  of  opinion,  so 
fkr  as  I  can  give  an  opinion  upon  a  section  so 
worded,  that  it  never  was  intended  to  entitle  the 
owneroroccupierof  astream  tosell  his  landor  stream 
to  the  company,  because  the  company,  not  diverting 
the  stream  at  all,  have  taken  some  of  the  water 
away  higher  up,  whereby  the  flow  of  water  has 
been  diminished.  To  say  that  the  words  of  the 
section  are  plain  is  to  say  what  is  not  clear  to  my 
mind  at  all ;  but  the  words  of  the  section  are 
these :  "  Where,  by  the  special  Act  the  undertakers 
shall  be  empowered,  for  the  purpose  of  constructing 
or  supplying  waterworks,  to  take  or  use  any 
lands  or  streams  otherwise  than  with  the  con- 
sent of  the  owners  or  occupiers  thereof."  The 
first  question  is,  what  is  the  meaning  of 
"  owners  and  occupiers  of  a  stream  *'P  It  does 
appear  to  me  that  it  is  the  owners  and  occupiers 
of  tlie  portion  with  which  the  company  are  inter- 
fering, and  they  are  the  persons  to  give  consent. 
If,  therefore,  the  persons  who  are  the  owners 
and  occupiers  of  a  portion  of  the  stream 
with  which  the  waterworks  are  interfering,  give 
consent,  it  appears  to  me  then  that  there  is  an  end 
of  that  part  of  it.  The  section  then  proceeds : 
**  They  shall,  in  exercising  the  power  so  given  to 
them,  be  subject  to  the  provisions  and  restrictions 
contained  in  this  Act,  and  if  the  waterworks  be 
situated. in  England  or  Ireland  to  the  provisions 
and  restrictions  contained  in  the  Lands  Clauses 
Consolidation  Act  1845,  and,  if  the  waterworks  be 
situated  in  Scotland,  to  the  provisions  and  restric- 
tions contained  in  the  Lands  Clauses  Consolidation 
(Scotland)  Act  1845,  and  shall  make  to  the  ovmers 
and  occupiers  of,  and  all  other  parties  interested 
in  BDjr  hmda  or  streams/'— there  are  two  things 


there,  we  have  a  new  person  introdnoed,  a 
person  interested  who  is  not  an  owner  or  oceapier, 
— "  in  any  lands  or  atreams  taken  or  nsed  for  the 

Eurposes  of  the  special  Act,  or  injoriooaly  affected 
y  the  oonstruction  or  maintenance  of  the  woria 
thereby  authorised,  or  otherwise  by  the  exercise  of 
the  powers  thereby  oonfenred,  full  oompenaation,'' 
and  the  compensation  ia  to  be  aBoertained  in 
the  modes  pointed  out  by  the  Lands  ClaaBei 
Act.  Now,  therefore,  the  latter  part  merely 
gives  the  person  a  title  to  oompensation  if 
the  lands  or  streams  are  injurioaai^  affected— 
that  is,  the  compensation  to  be  claimed  under 
the  68th  section  of  the  Act.  If  the  land  ii 
taken  away,  that  is  under  another  claose  of 
the  Act  altogether.  Therefore,  if  these  peode 
are  taking  tne  land  or  stream,  they  will  oe 
within  the  first  words  of  the  Aot,  wbioh  are— 
"  the  provisions  and  restrictions  contained  in  the 
Lands  Clauses  Consolidation  Act;"  and  the  restrio- 
tions  are  that  you  shall  not  take  away  any  land 
without  giying  notice  to  treat,  and  when  yon  do 
take  it  you  must  make  compensation  for  the  yaloe 
of  what  you  take.  If  the  plaintiffs  were  right,  the 
result  would  be  this,  that  eyery  owner  or  oocnpiflr 
of  any  part  of  a  stream  of  which  a  bucket  ai  water 
is  taken  away — or  perhaps  a  backet  wonld  be  too 
little;  but  a  number  of  buckets  sufficient  to 
appreciably  injure  the  stream  below — ^woold  haie 
the  right  of  saying,  "  buy  my  stream  and 
pay  me  the  yauue  of  it,  for  that  is  the 
effect  of  the  Lands  Clauses  Act ;  "  if  yoa  interfere 
with  property,  you  must  buy  it  alL  Yoa  haye  no 
right  to  say  you  shall  buy  a  part  of  it — if  yoa  take 
land  at  all  for  the  purpose  of  works,  you  must  take 
it  as  it  is ;  and  what  you  are  to  pay  for  is  theyafait 
of  the  land  or  stream  interfered  with."  Then  if 
this  is  an  interference  with  the  land  or  stream,  in 
that  sense,  of  the  riparian  owner,  the  result  will  be 
that  every  riparian  owner  along  the  whole  oouna 
of  the  stream  could  compel  the  waterworks  com- 
pany to  buy  that  portion  of  the  stream.  Well 
that  may  be  so,  but  I  do  not  so  read  the  Act  of 
Parliament.  I  think  such  a  reading  would  beyoy 
extraordinary ;  and  I  think  the  sensible  way  of 
reading  it  is  the  way  in  which  I  haye  read  it,  and 
which  it  appears  to  me  giyes  the  meaning  thit 
the  words  fairly  bear — that  is,  that  these  are  people 
whose  interests  are  iivjuriously  affected,  and  thit 
they  must  proceed  by  notice  to  |^t  oompenaatioa 
in  accordance  with  the  68th  section  of  the  Act. 

Solicitors :  WarrUf  Robins,  and  Bwryet ; 
WhitcJcers  and  Woolhertt  agents  for  Clark  and 
OoUine,  Trowbridge. 
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B«port«d  Vy  B.  A.  KnrauLXX,  £iq.» 
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Beg.  V,  Thb  Matob  op  CfiippiMe  Wtoombb. 

Municipal  election — Burgees  liai — QuaHficatifm— 
House  and  eounHng^house, 

A,  was  the  occupier  of  a  counting-house  for  Jmsmem 
purposes,  and  also  of  a  private  randence  t»  At 
same  borough. 

In  the  burgess  list  the  premises  he  oeeupied  es  s 
counti/ng-house  were  set  down  as  his  qudliytadis^ 
btU  they  were  set  down  under  the  aitutmmmlm 
"  house?' 
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[Bail. 


n*td,  thai   th«  mayor  wtu  right  to  «n>un^  A.'t 

name  from  the  list  0/  burgetiei,  and  that  he  had 

NO  poxaer  to  amend  it  hy  (Mering  the  qualification. 

Btid  dUo,  ih^il  although  the  mayor  hod  no  power  to 

alter  Ihe  quaiificatum  on  the  liet,  he  might  have 

trtaUd  Hat  a  nullity,  and  regietered  the  voter  for 

&u  other  qualifieation. 

OhanneU  saoned  caaae  afrainBt  a  rale  nhich  had, 

on  K  prerionH  day,  been  oDtained  by  Cave,  calling 

npm  the  Mayor  of  Chipping  Wycombe,  to  Bhoir 

OKate  why  he  should  not    inaert  the  name  .of  a 

biii|geaB  OD  the  burgess  roll  of  the  borough. 

From  the  affidavits  it  appeared  that  one  Baines, 
who  had  lived  for  some  years  at  Chipping  Wy- 
combe, lived  in  one  hoaee  and  carried  on  hJR 
baaineBS  io  an  office  in  another  part  of  the  boroagb. 
This  office  was  a  room  on  the  gronnd  floor  of  a 
boose,  and  access  to  it  was  obtained  from  an  outer 
door;  there  was  no  communication  between  the 
room  and  the  rest  of  the  house,  and  the  outer 
door  only  communicated  with  this  room.  In  the 
list  of  the  burgeBBBB  in  the  borongh,  Baines'  name 
appeared,  and  the  nature  of  the  property  rated 
was  described  as  a  "  hoaae."  An  objection  having 
been  made  to  the  nature  nf  hih  qualification,  the 
mayor  refused  to  amend,  and  expunged  his  name 
from  the  hurcesB  list  of  voters  for  the  borough, 
the  qnaliGcation  not  having  been  proved  to  his 
BHtisfBction. 

OhannfU.^By  the  1st  section  of  the  33  &  33 
Tict.  c.  55,  which  ia  an  Act  to  shorten  the  term 
of  residence  required  as  a  qualification  for  the 
municipal  franchise,  it  is  enacted  that  every  person 
of  tall  age  who,  on  the  last  day  of  July  in  any 
year  sh^l  have  occupied  any  bouse,  warehouse, 
counting  house,  shop,  or  other  building  within  any 
borough  during  the  whole  of  the  preceding  twelve 
months,  and  ^o  during  the  time  of  such  occupa- 
tion shall  have  resided  within  the  said  borough  or 
within  seven  miles,  ahall  be  a  burgess  of  such 
borough  and  member  of  the  body  corporate  of  the 
mayor,  aldermen,  and  burgesses,  provided  he  has 
paid  all  the  rates  due  on  or  before  the  20th  of 
July,  in  such  year.  The  Act  expressly  mentions 
the  term  counting  house,  yet  he  appears  on  the 
list  for  a  house.  [Buckbubn,  J.— The  list  de- 
scribee him  as  the  occupier  of  a  boose,  which  he 
clearly  has  not  got.  Can  it  not  be  amended?] 
That  appears  to  depend  on  the  provisiona  of  the 
Municipal  Corporation  Act.  Tbelatterpart  ofthe 
18th  seotioD  (5  <fc  6  Will.  4,  c.  76)  enacts  that  in 
case  the  qualiBcation  of  a  person  objected  to  shall 
not  be  proved  to  the  satislaotion  of  the  court,  the 
mayor  shall  expunge  the  name  of  every  such 
pereon  from  the  lists,  and  he  shall  also  correct 
any  miatske  or  supply  any  omission  which  shall 
be  proved  to  the  court  to  have  been  made  in  any  of 
the  lists  in  respect  of  the  name  or  place  of  abode  of 
any  person  who  shall  be  included  in  any  auoh 
liat,  or  in  respect  of  the  local  description  of  his 
property.  There  ia  no  other  clause  which  gives 
the  mayor  power  to  amend.  [Blackbukk,  J. — I 
don't  doubt  that  the  Legislature  meant  that  if  you 
claim  for  a  counting  house  ^on  ought  not  to  call 
it  R  house,  else  the  description  would  be  mere 
tautology.]  The  mayor  could  not  aot  on  the  fact 
that  the  person  had  another  qualification  besides 
the  one  on  the  listi  all  he  has  to  do  ia  to  see  a 
Rgnlar  proof  of  the  qualification  olaimed  mado 
ottt,  and  if  not  to  expunge  the  name  from  the  list. 
Cave. — There  is  no  provision  enabling  a  person 
to  olaim  for  a  difi'orent  qualification  to  the  one 


inserted  on  the  borough  list.  By  the  6  Vict.  c. 
18,  B.  15,  every  porson  who  haa  been  omitted  from 

the  list,  or  is  desirous  of  being  registered  for  a 
different  qualification  than  that  for  which  his 
name  appears  on  the  list,  is  to  give  notice  to  the 
overseers  to  have  his  name  inserted.  Then  by 
sect.  40  the  revising  barrister  is  not  at  liberty  to 
admit  any  evidence  of  auy  other  qualification  tnan 
that  described  in  the  lint  of  voters,  nor  may  he 
change  the  description  of  the  qualification  as  it 
appears  on  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same.  When 
dealing  with  n.  municipal  boroogh,  where  the 
qualifications  would  be  low,  and  where  every 
person's  qualification  would  be  known,  the  power 
to  the  mayor  should  be  of  the  widest.  IE  an  un- 
skilled man  look  at  the  list,  and  sees  hia  name  has 
been  omitted,  he  can  go  to  the  mayor  and  have  it 
reinstated.  But  if  hia  name  were  tbere  he  would 
not  toolc  perhaps  at  the  qualification,  and  then, 
when  he  is  objected  to  and  goes  before  the  mayor, 
it  would  be  hard  if  he  could  not  have  the  qualifi- 
cation altered. 

Blackbobn,  J.— I  am  of  opinion  thia  rule  should 
he  discharged.  The  Manicipai  Corporations  Act 
requires  that  the  lista  shall  be  made  out,  and  that 
the  person's  residence  shall  be  correctly  de- 
scribed, and  the  18th  Beotiou  says,  that,  where  the 
name  of  any  person  inserted  in  any  one  of  the 
lists  shall  have  been  duly  objected  to,  and  the 
person  objecting  shall  appear  by  himself  or  by 
some  one  on  his  behalf,  the  court  shall  require 
proof  of  the  quslification  ofthe  person  so  objected 
to ;  and  in  case  the  qualification  of  such  person 
shall  not  be  proved  to  the  satisfaction  of  the  court, 
the  mayor  shall  expunge  the  name  of  every  such 
person  from  the  lists.  Mr.  Gave  argues  that  that 
qualification  mentioned  in  the  section  does  not 
mean  the  qualification  in  the  list,  but  any  qualifi- 
cation whatever;  and,  therefore,  if  pushed  far 
enough,  it  would  mean  a  qualification  in  a  diGTerent 
place  or  a  different  atreet.  I  assume  here  that  the 
applicant  was  entitled  to  be  put  on  the  list  aa  the 
occupier  of  a  counting  house.  He  was  put  on  for 
a  hause;  the  question  is,  can  the  miyor  amendP 
If  Ihe  wrong  number  of  tbe  street  had  been  put 
down  on  the  list  he  might  amend,  but  a  wrong 
description  the  mayor  cannot  amend.  The  ap- 
plicant's remedy  is  to  say,  "  You  have  omitted 
me,  ae  I  have  no  qualification,"  and  the  mayor 
may  put  him  on  for  hia  other  qualification. 

Rule  dieeharged. 

Channell  applied  for  costs. 

Blickbubn,  J.^If  joa  can  show  me  any  autho- 
rity I  will  grant  them. 

Ohannell  referred  to  Beg.  v.  The  Mayor  of  Bridg- 
north (10  A.  &  E.  70),  in  which  Lord  Denoan 
stated  that  where  a  person  is  bound  by  law  to  pro- 
nounce a  decision,  and  that  decision  is  disputed 
before  the  court,  and  proved  to  be  right,  he  is 
entitled  to  coats. 

BucKBDBK,  J. — Then  let  this  rule  be  discharged 
with  costs. 

Attorney  for  applicant,  Lett*. 

Attorney  for  respondent,  A.  Oox. 


S80  MAGISTRATES'  CASES. 

T.O.  H.]     Ex  parte  Rbctok  or  BoADFtiLD  Si.  Cuiu— Baku  (app.)  «-  CaoBBLun  (rasp.).      [Q.  R 


Frulay,  March  19, 1875. 

£z  piirf«  Bbctok  or  Bbadfield  St.  Cuikb. 

Qlebe  land — Purehate  money  for  ^l«be  land  applUd 

M    building     a    rectory — Bailtaay    company — 

Lands  Claiuea  Act  1846. 
Th«  puTchate  money  Jot  glebe  lande,  taken  hy  a 

raUuiay  company,  may,  vntii  the   content  of  Ike 

biihop,   be  paid  by  the  eoitrt  to  the  rector  for  the 

builaiiuf  of  a  rectory  )iotue. 
In  18tH  the  Great  Eaetem  Hailwa^  Company, 
nnder  their  Btatntory  ponere,  took  for  the  pur- 
poaea  of  their  ondertakins  part  of  the  glebe  land 
belonging  to  the  rector;  of  the  parish  of  Brad&eld 
St.  Clare,  in  the  county  of  Suffolk,  the  purchase 
money  being  agreed  npon  betiveen  the  company 
and  the  then  rector,  at  the  Hum  of  325[.  On  the 
16th  Deo.  1864  the  comiMny  paid  this  sum  into 
oonrt;  and  anhaequently  it  was  ordered  that  the 
mm  should  be  invested  and  placed  to  the  accoant 
<rf  the  Sector  of  Brodfield  St.  Clare,  and  that 
the  interest  ahoald  be  paid  to  the  rector  for  the 
time  being. 

In  Se[rt.  1873  the  present  rector,  the  Rev. 
Alexander  Swinej  was  inducted  into  the  rectory. 
He  then  found  there  was  no  parsonage  house 
belonging  to  the  rectory.  Thereupon  be  entered 
into  a  contract  for  the  building  of  a  rectory  house 
at  th«  cost  of  16971.  This  was  now  in  the  course 
of  erection,  but  waa  not  ret  completed.  Towards 
meeting  the  costs  thereof  there  were,  First, 
1111.  ll*.  6d.  recovered  from  the  reprssentntives 
of  the  previous  rector  in  respect  of  dilapidations. 
Secondly,  about  2001.  arising  trom  the  sale  of  some 
cottages  on  the  glabe  land,  aud,  Thirdly,  about 
9^1.  tit;  advanced  by  the  governors  of  Queen 
Anne's  Bounty  on  mortgage  of  the  living  ;  or  in 
ail  1246t.  0«.  6d.,  leaving  a  deficiency  of  6601.  17*. 
to  be  provided  by  the  rector. 

The  rector  now  petitioned  that  the  proceeds  of 
the  sum  in  court  might  be  paid  to  him  to  be 
applied  in  part  payment  for  the  building  of  the 
rectory  house.  The  petition  stated  that  the  Bishop 
of  Ely,  in  whose  diocese  the  living  is,  and  also  the 
patrons  of  the  living,  had  approTcd  of  the  building 
of  the  house,  and  ot  the  application  of  the  money 
towarda  meeting  the  expenditure  incurred  therein. 

0.  Borrelt,  for  the  petitioner,  referred  to 
XMparie  Rector  of  Hartington,  Wm^I;  Nats*  (1875), 


Ex  parte  Rector  of  Claypolt,  L.  Km.  16  £q.  G74i  2B 
L.  T.  Bap.  N.  B.5I. 
Jaitnn  Smith,  for  the  company,  anggeated  that  it 
would  be  right  to  pay  the  money  to  a  nominee 
of  the  bishop.    He  also  referred  to 

Sa  IncumbeiU  of  WhitjUld,  IJ.  &  H.  610. 
The  VicB-CuAXCELLOB  said  no  general  rulo 
could  bo  laid  donn  in  these  cases.  Under  the  cir- 
oumstanccs  of  the  present  case  he  should  order 
the  money  to  be  paia  to  the  rector  Upon  the  pro- 
duction of  an  approval  in  writing,  aigned  by  the 
bishop  of  the  diocese,  of  payment  to  the  rector, 
the  rector  undertaking  to  apply  the  money  in  pay- 
ment fur  building  the  rectory  house. 

Solicitors  for  the  petitioner.  White,  Barrett  and 
Oo. 
Solicitor  For  the  railway  company,  Shau. 


Wednt»day.  Nov.  11,  1674l 

Baku  (app.)  tr.  Caouhkxa  (reap.) 

Maeta-  and  tenant— Berviee  not  uttered  tqMm— 

Contract  not  in  writing — Blaiuit  of  Fratiit,  ^ 

Geo.  4,  e.  34,  t.  S— Matter  and  Btroatt  Ad  1867 

(30  ^  31  Vicl.  c  141),  «.  3. 

Where  a  eonlrad  for  terviee  in  huthaindry  tt  Mof  ta 

writing,  and  hat  not  been  entered  upon,  no  pro* 

eeedingt  can   be  taken   to  enforce    it  itnder  Ou 

Matter  and  Servant  Act  1867. 

Where  lucA  a  parol  contract  it  not  to  he  peiformet 

within  a  year  from  the  making   thereof,   Ms  4& 

taction  qf  the  Statute  of  Fraude  olao  prMWNte  ib 

bein^  enforced  by  any  mearu. 

This  is  a  case  stated  by  us,  the  nnderBigned, 

three  of  Her  Majesty's  Justices  of  the  peace  ia 

and  for  the  East  Riding  of  the  ooantry  of  York, 

under  the  stat.  20  &  '21  Vict.,  c.  43,  on  the  apidi- 

cation  in  writing  of  the  appellant,  who  was  ai<- 

natisfied  with  our  determination  upon  the  qoestiot 

of  law  which  arose  before  us,  as  hereinafter  staled, 

on  the  27th  Dec  1873,  at  Howden,  in  the  Bwd 

riding,  the  appellant  having  duly  entered  into  a 

recosniiance  to  prosecute  the  appoftL 

1.  Upon  the  hearing  of  an  information  in  writio^ 
proferred  on  the  6th  Deo.  1673,  by  the  appeUaat 
against  the  respondent,  under  section  4  of  tia 
Uaater  and  ServanM  Act  1867  (30  A  31  TioL  a 
141),  that  the  respondent  did,  at  Howden,  in  Uw 
said  riding,  on  tho  lltb  Nov.  1873,  eater  into  a 
certain  contract  with  the  appellant  to  aerve  him  aaa 
servant  in  husbandry  for  a  period  nnexpired  at 
the  date  of  preferrinff  the  said  information,  btl 
that  the  aaid  respondent  bad  neglected  to  enUr 
into  such  service,  contrary  to  the  form  of  Iht 
statute  in  that  case  provided,  and  clwming  31.  aa  a 
compensation  for  the  non-performanoe  of  the  said 
contract,    we    dismissed    the    s&id    informatiai 

2.  The  following  facts  were  either  proved  befon 
us,  or  admitted  by  both  parties. 

3.  That  the  contract  or  hiring  was  by  parol  onij, 
at  Howden  statute  hirings,  held  on  the  11th  Hot. 
1873,  and  was  that  the  respondent  ahoold  Btm 
the  appellent  aa  a  servant  in  huabandiy  tor  ooa 
year,  to  commence  at  Martinmas  (23rd  Nor.  1B73), 
at  the  wage  of  131.  the  ^ipellant  paying  to  ((« 
respondeat  3a.  for  hia  faateninK  money,  whidi 
money  was  returned  on  the  30th  STov.  1873,  bylte 
respondent  to  the  appellant,  and  retained  by  nia. 

4.  The  respondent  did  not  enter  into  his  SMfie^ 
according  to  hia  contract,  bat  refused  so  bo  do. 

6.  We  being  of  opinion  that  the  contract,  not 
being  in  writing,  was,  within  the  meaning  tj  tht 
4th  section  of  the  Statute  of  Frauds,  a  oontiact 
not  to  be  performed  within  a  year  from  the  makiaf 
thereof,  and,  therefore,  inoperative  ; 

6.  WebeingalBOofopinioathat,priortotliepaBi- 
ing  of  the  Master  and  Servants  Act  1867,  jnstieM 
of  the  peace  had  no  jurisdiction  to  at^nduatais 
cases  of  masters  and  servants  in  hnsbandzy,  noapt 
under  the  Aot  20  Geo.  2,  c  19,  in  the  OMa  rf 
aerrants  who  had  actually  entered  npon  their  (b- 
ployment,  or  under  the  Aot  4  Qea  4,  c    ~'    '     ' 


l3^  ii 


ot   servants  who  had  reAised  to  « 

their  employment,  and  where  then  had  beas  a 
contract  in  writing  and  signed  by  the  oontmatiai 
parties  1  and  being  alsoof  opinioo  that,  M  ti 
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mentioned  Acts  of  20  Geo.  2,  c.  19,  and  4  Oeo.  4, 
c  34^  are  incladed  in  the  first  schedule  to  the 
Master  and  Servants  Act  1867,  the  latter  Act  is,  by 
sect.  3»  limited  in  its  operation  to  cases  within 
the  Acts  of  Geo.  2  and  (xeo.  4  before  stated,  and 
that  therefore  we  had  no  jurisdiction  to  convict 
the  respondent  or  make  any  order  upon  him  in 
this  case. 

7.  The  question  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether  we  were  right  in  dismissing  the  said  in- 
formation, and  the  court  is  humbly  solicited, 
aooording  to  the  power  vested  iu  the  court  by  the 
said  statute  20  &  21  Vict.  c.  43,  to  remit  the  case 
to  OS  the  said  justices,  with  the  opinion  of  the 
court  thereon,  or  to  make  such  other  order  as  to 
the  oonrt  may  seem  fit. 

Given  under  our  hands  this  10th  Jan.  1874,  at 
Howden,  in  the  riding  aforesaid. 

Thomas  Clarke. 
Philip  Saltmabshe. 
John  Wh.  Empson. 

Oibbont,  for  the  appellant. — The  iustices  were 
wrong  in  not  conviotm^  the  respondent.    In  the 
first  place,  it  is  subnutted  that  the   Statute  of 
Fzands  does  not  touch  the  case.     Sect.  4  of  that 
Act  provides  that  "  no  action  shall  bo  brought " 
upon  any  agreement  not  to  be  performed  within  a 
year  Arom  the  making  thereoi,  unless  the  agree- 
ment or  some  note  or  memorandum  thereof  is  in 
writing,  signed  by  the  party  to  be  charged  there- 
with, or  his  agent  thereunto  lawfully  authorised. 
This,  however,  does  not  make  the  contract  void, 
but  only  takes  away  the  remedy  by  action.    In 
Cra9hy  v.  Wadsworth  (6  East,  (510),  Lord  Ellen- 
borough,  C.J.,  said :  "  The  statute  does  not  ex- 
pressly and  immediately  vacate  such  contracts,  if 
made  by  parol ;  it  only  precludes  the  bringing  of 
actions  to  enforce  them  by  charging  the  contract- 
ing party  or  his  representatives,  on  the  ground  of 
such  contract  and  of  some  supposed  breach  thereof, 
which  description  of  action  does  not  properly  apply 
to  the  one  now  brought,  viz.,  a  mere  general  action 
of  trespass,  complaining  of  an  injury  to  the  pos- 
session of  tiie  plaintiff,  however  acquired,  by  con- 
tract or  otherwise."    The  only  effect,  then,  of  the 
4th  section  of  the  Statute  of  Frauds  is  to  forbid 
the  remedy  by  action  where  the  contract  is  not  in 
writing ;  the  contract  itself  is  not  rendered  void. 
In  Laffthoarp  v.  Bryant  (2  Bing.  N.  C.  745,  747), 
the  distinction  in  this  respect    is    pointed  out 
between  the  4th  section  of  the  Statute  of  Frauds 
and  the  17th  section,  which  enacts,  as  to  the  cases 
which  &11  within  it,  that  "  no  contract,  &c.,  shall 
,  be  allowed  to  be  good,  except,  Sdc"  This  was  acted 
on  in  Leroux  v.  Brown  (12  C.  B.  801),  where  it  was 
lield  that  an  action  cannot  be  maintained  in  our 
courts  upon  a  verbal  contract  made  in  France,  not 
to  be  performed  within  a  year,  though  the  con- 
tract in  question  was  valid  according  to  the  law  of 
Trance,  on  the  ground  that  the  4th   section  of 
the  Statute  of  Frauds,  in  declaring  that  an  action 
■hall  not  be  brought  upon  such  a  contract,  operates 
.not  upon  the  validity  of  the  contract  but  only  upon 
the  mode  of  procedure  to  be  adopted  with  reference 
to  it,  whidi  latter  is  to  be  regulated  in  accordance 
with  our  own  rules  and  praotice.    [Lush,  J. — 
Sect.  3  of  the  Act  of  1867  enacts  that  nothing  in 
tlie  Act  shall  appl^  toany  contract  of  service  other 
than  a  contract  within  the  meaning  of  the  enaot- 
menis  described  in  the  first  scheonle  to  the  Act. 
One  of  these  is  4  GkK).  4,  o.  84^  s.  8^  which  deals 


only  with  a  service  entered  on,  or  a  contract  for 
service  not  entered  on  where  the  contract  is  in 
writing.   The  service  here  was  not  entered  on,  and 
the  contract  was  not  in  writing ;  is  not  that  deci- 
sive of  the  caseP]    If  the  jurisdiction  of  justices 
under  the  Act  of  1867  is  strictly  confined  to  cases 
within  the  Act  of  4  Geo.  4,  c.  34,  that  may  be  so ; 
but  in  Crane  v.  FovoeU  (20  L.  T.  Rep.  iN .  S.  703 ; 
L.  Bep.  4  C.  P.  123)  Willes,  J.,  declined  to  express 
an  opinion  on  this  subject,  saying,  "  Whether  the 
effect  of  the  late  statute  is,  that  all  contracts  of 
such  a  character  that  they  would  fall  within  any 
of  the  former  Acts,  whether  by  parol  or  not,  and 
whether  the  service  has  been  commenced  or  not, 
are  within  the  jurisdiction  of  the  magistrates,  or 
whether  4  Geo.  4  is  still  to  be  looked  at,  and  the 
contract  must  necessarily  be  in  writing  when  the 
service  has  not  been  commenced,  it  is  unneces- 
sary to  pronounce  an  opinion,  because  I  think 
that  in  this  case  there  was  a  contract  in  writing 
which  would  have  given  jurisdiction  to  the  magi- 
strates under  the  Act  of  Geo.  4."     Brett,  J.,  goes 
further,  and  doubts  the  necessity  of  the  contract 
being  within  the  older  statute.     He  says :  "  The 
only  objection  on  which  it  remains  for  us  to  give 
judgment  is,  whether  the  contract  was    within 
30  &  31  Vict.  c.  141.    It  is  said  that  the  contract 
could  not  have  been  within  4  Geo.  4,  c.  34,  or  any 
of  the  other  Acts  mentioned  in  the  first  schedule 
to  the  new  statute,  because  it  was  not  in  writing 
and  the  service  had  not  been  commenced.    That 
raises  two  questions :  First,  whether  there  was  a 
contract  in  writing;  secondly,  whether,  if  not,  it  was 
necessary  that  there  should  be  such  to  bricg  the 
case  within  the  late  statute.  Now  I  must  say  that  I 
have  very  considerable  doubts  whether,  in  order 
to  bring  the  case  within  the  late  statute,  the  con- 
tract need  be  such  as  would  have  given  jurisdiction 
to  the  magistrates  under  4  Geo.  4,  c.  ^,  or  one  of 
the  other  statutes  mentioned  in  the  schedule  above 
referred  to ;  but  it  is  unnecessary  to  decide  that 
point,  because  I  agree  that  this  contract  was  in 
writing."    [Blackburn,  J. — I  must  confess  that  I 
am  unable  to  see  the  grounds  for  the  doubts  en- 
tertained by  my  brother  Brett.]    By  sect.  2,  the 
interpretation  clause  of  the  Act  of  1867,  the  words 
"  contract  of  service,"  are  defined  to  include  "  any 
contract,  whether  in  writing,  or  by  parol,  to  serve 
for  any  period  of  time  or  to  execute  any  work,  and 
any  indenture    or    contract     of    apprenticeship, 
whether  such  contract  or  indenture  has  been  or  is 
made  or  executed  before  or  after  the  passing  of 
this  Act."   This  definition  is  inconsistent  with  the 
enactment  contained  in  sect.  3,  if  contracts  **  by 
parol "  are  held  not  to  come  within  the  operation 
of  the  Act. 

Kingeford,  for  the  respondent. — ^The  intention 
of  the  Legislature,  in  the  4th  section  of  the  Statute 
of  Frauds,  was  undoubtedly  to  muke  contracts  not 
complying  with  the  requisites  of  that  section,  un- 
enforcable  by  any  process  whatever  in  this  country. 
The  contract  in  the  present  case  not  bein^  one  to 
be  performed  within  a  year  from  the  making  of  it, 
clearly  comes  within  the  section;  and  on  this 
ground  the  justices  were  right  in  dismissing  the 
information  against  the  respondent.  They  were 
also  right  on  the  other  ground.  Whatever  the 
definition  of  "  contract  of  service  "  in  sect.  2  of 
the  Act  of  1867,  sect.  3  provides  expressly  that  the 
provisions  of  the  Act  are  to  apply  only  to  con- 
tracts within  the  meaning  of  the  enactments  de- 
scribed in  the  first  acho^^t^*    ^^\Xi\\i*g^  \a  >^^ 
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contrary  was  decided  in  the  case  of  Crane  v.  Powell 
(uhi  9up.)f  the  coart  being  of  opinion  that  there 
there  was  a  contract  in  writing. 
Gibbons,  in  reply. 

Blackburn,  J. — I  think  it  is  clear  that  in  this 
case  the  magistrates  were  right  in  their  decision  ; 
and  I  think  they  were  right  on  both    grou«ids, 
though  either  would  be  sufficient.     Sect.  3  of  the 
Act  of  1867  (30  &  31  Yict.  c.  141)  enacts   that 
"  nothing  in  this  Act  shall  apply  to  any  contract 
of  service  other  than  a  contract  within  the  mean- 
ing of  the  enactments  described  in  the  first  sche- 
dule to  this  Act,  or  some  or  one  of  tiiem,  or  to 
any  employer  or  employed  other  than  the  parties 
to  a  contract  of  service  to  which  this  Act  applied 
as  aforesaid,  or  to  any  case,  matter,  or  thing  aris- 
ing under  or  relating  to  any  contract  ot  service, 
or  arising  between  employer  and  employed,  other 
than  cases,  matters  and  things  to  which  the  said 
enactments  respectively  apply ;  and  in  respect  of 
all    contracts    of    service,    employers,  employed, 
cases,  matters,  and  things  to  wbich  this  Act  ap- 
plies, the  respective  provisions  of  this  Act  shall  be 
deemed  to  be  and  are  hereby  substituted  for  such 
of  the  said  enactments,  or  so  much  or  such  parts 
of  the  same  as  would  have  applied  thereto  if  this 
Act  had  not  been  passed."    Tbe  enactments  con- 
tained in  the  schedule  give  a  summary  jurisdiction 
in  a  variety  of  cases.     I  cannot  construe  this  pro- 
vision as  meaning  anything  else  than  this,  that 
the  Legislature  was  not  in  the  Act  of  1867  creating 
a  summary  jurisdiction  in  any  new  case  whatever. 
I  think  this  is  not  only  the  sound  cunstruction, 
but  in  fact  the  only  construction  which  can  be  put 
upon  the  enactment.     But  in  the  case  of  Crane  v. 
Powell  (ubi  sup.),  my  brother  Brett  says  :  **  It  is 
said  that  the  contract  would  not  have  been  within 
4  Geo.  4,  c.  34,  or  any  of  the  other  Acts  mentioned 
in  the  first  schedule  to  the  new  statute,  because  it 
was  not  in  writing  and  the  service  had  not  been 
commenced.      That  raises  two  questions :    First, 
whether  there  was  a  contract  in  writing  ?  secondly, 
whether,  if  not,  it  was  necessary  that  there  should 
be  such  to  bring  the  case  within  the  late  statute  P 
Now,  I  must   say  that  I  have  very  considerable 
doubts  whether,  in  order  to  bring  the  case  within 
the    late    statute,  the    contract  need  be  such  as 
would  have  given  jurisdiction  to  the  magistrates 
under  4  Geo.  4,  c.  34,  or  one  of  the  other  statutes 
mentioned  in  the  schedule  above  referred  to ;  but 
it  is  unnecessary  to  decide  that  point,  because  I 
agree  that  this  contract   was  in  writing."    This 
fully  justified  Mr.  Gibbons  in  calling  our  attention 
to  the  enactment,  in  order  that  we  might  see,  if 
possible,  the  reasons  for  the  doubt  expressed  by 
mj'  brother  Brett ;  but  we  are  unable  to  see  them. 
I  can  only  come  to  the  conclusion  that  the  new 
Act  applies  only  to  some  one  of  the  classes  of  ser- 
vice which  could  previously  have  been  enforced  in 
a  summary  way  under  some  of  the  Acts  mentioned 
in  the  schedule.    A  contract  for  service  in  hus- 
bandry could  only  be  enforced  in  this  way  under 
the  Act  of  Geo.  4,  if  it  had  been  entered  upon  or  if 
it  were  in  writing  signed  by  both  the  parties  to  it. 
In  the  present  case  neither  of  these  things  hap- 
pened, and,  therefore,  the  new  Act  does  not  apply 
to  it.     Further,  I  think  that  the  magistrates  were 
right  on  the  otl<er  ground  also.     Sect.  4|of  the 
Statute  of  Frauds  says  that  "  no  action  shall  be 
brought  .  .  .  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  fron^ 
the  making  thereof,  unless  the  agreement  upon 


which  snch  action  shall  be  brought,  or  some  me- 
morandum  or  note  thereof  shall  oe  in  writing  and 
signed  by  the  party  to  be  oharffed  therewith,  or 
some  other  person  thereanto  lawrolly  authorised." 
[  think  that  is  equivalent  to  saving  that  such  s 
contract  shall  not  be  enforceable  at  all ;  snd, 
therefore,  it  cannot  be  enforced,  as  this  proceed- 
ing seeks  to  have  it,  under  the  Act  of  1867.  On 
both  grounds,  therefore,  I  think  the  magistntoB 
were  right  in  their  decision. 

Mellor,  J. — I  am  of  the  same  opinion.  I  wu 
anxious  to  discover  if  I  could,  bnt  1  have  not  been 
able  to  do  so,  what  were  the  g^nnda  of  the  doabti 
expressed  by  my  brother  Brett  in  the  case  of  Crane 
V.  Powell  {ubi  sup,) ;  for  I  confess  I  am  unable  to 
agree  in  those  doubts.  In  the  present  case,  it  is 
found  expressly  by  the  justices  that  the  oontncC 
of  service  was  entered  into  on  the  1 1th  Nov.  1873, 
and  was  for  a  year,  to  commence  on  the  23rd  Nor. 
following.  It  was  therefore  a  contract  not  to  be 
performed  within  a  year  from  the  making  thereof ; 
therefore  it  came  within  the  Statute  of  Fimods, 
and,  not  being  in  writing,  was  not  enforceable  by 
action  at  law.  Unless,  therefore,  there  is  sdne* 
thing  in  the  statutes  giving  a  summary  juri9di^ 
tion  where  no  action  would  lie,  the  proceedinsi 
against  the  respondent  cannot  be  sustained.  It 
certainly  would  be  very  extraordinary  if  a  person 
could  be  proceeded  against  criminally  for  not  pe^ 
forming  a  contract  which  could  not  be  enforced 
civilly  against  him  by  action  at  all.  On  both 
grounds  I  think  the  justices  were  right  in  dis- 
missing the  information  against  the  respondent 

Lush,  J. — I  am  of  the  same  opinion.    There  ii 
an  inconsistency  between  sect.  2(  tho  interpretatioD 
clause  of  the  Act  of  1867),  and  sect.  3  of  the  nme 
Act,  for  which  we  must  endeavour  to  find  a  solu- 
tion ;  and  I  think  that  the  solution  is  not  hard  to 
be  found  when  we  come  to  consider  what  was  the 
object  of  the  Act,  which  was  to  bring  together  the 
various  enactments  as  to  employers  and  employed 
contained  in  many  other  Acts  of  Parliament,  sooe 
of  them  referring  to  apprentices,  others  to  journey- 
men tailors,   journeymen  shoemakers,  £d.     All 
these  various  enactments  are  brought  together  into 
one  schedule,  and  all  are  repe^ed.      Summary 
lancniage  is  used  by  the  Legislature  to  embrue 
and  repeal  them  all  in  sect.  3  of  the  new  Act.    In 
sect.  2,  the  words  "contract  of  service"  are  de- 
fined to  "  include  any  contract,  whether  in  writing 
or  by  parol,  to  serve  for  any  period  of  time,  or  to 
execute  any  work,  and  any  indenture  or  oontncK 
of  apprenticeship,  whether  such  contract  or  inden- 
ture has  been  or  is  made  or  executed  before  or 
after  the  passing  of  this  Act."     I  teJce  it  that  tbe 
object  of  this  definition  was  simply  to  prevent  the 
necessity  of  repetition ;  and  if  we  put  that  inter 
pretation  upon  it,  there  is  no  contradiction  be- 
tween it  ana  sect.  3,  which  says  that  '*  notiung  in 
this  Act  shall  apply  to  any  contract  of  serrioe 
other  than  a  contract  within  the  meaning  of  the 
enactments  described  in  the  first  schedule  to  this 
Act,  or  some  or  one  of  them,"  Ac.     Now,  one  d 
those  enactments  is  4  Geo.  4,  c.  34,  s.  3,  whidi 
applies  to  servants  in  husbandry  as  well  as  arti- 
ficers.   It  provides  that  "  if  any  serrant  in  hn*- 
bandry,  &c.,  shall  contract  with  any  penoo  to 
serve  him  for  any  time,  and  shall  not  enter  into  or 
commence  his    service   (such  oontraot  being  n 
writing  and  signed  by  the  oontraoUng  parties),  or 
having  entered  into  snch  serrioe  ahalTaaeeat  Ub^ 
self  or  herself  from  his  or  her  aemoe  befon  tti 
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term  of  his  or  her  contract  (whether  such  contract 
be  in  writing  or  not  in  writing)  shall  be  completed, 
or  neglect  to  fulfil  the  same,  £c.,  then  and  in  every 
■nch  case "  a  summary  remedy  is  given  by  pro- 
ceedings before  a  justice  of  the  peace.  The  contract 
in  the  present  case  was  a  contract  of  service  within 
the  meaning  of  that  enactment,  and  therefore  the 
words  of  that  Act  apply  to  it.  There  was  here  no 
contract  in  writing,  and  the  service  had  not  been 
entered  on,  therefore  the  respondent  could  not 
hftve  been  proceeded  against  under  that  Act.  The 
jostioes,  consequently,  were  right  in  dismissing 
the  information  against  him.  I  am  also  inclined 
to  agree  on  the  other  ground,  that  where  a  contract 
IB  not  enforceable  by  action  it  cannot  be  enforced 
•nmmarily  by  a  criminal  proceeding.  It  is  unne- 
cessary, however,  to  decide  this,  as  the  other 
ground  is  sufficient. 

Judgment  for  ike  respondent. 

Attorneys   for     the   appellant,    Bidadale   and 
Oraddock, 
Attorney  for  the  respondent,  W,  Eley. 
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Nov,  25  and  27,  and  Dec.  2,  5,  7, 10,  and  23.  1874. 

Manchbsteb,  Shstfield,  and  Lincolnshieub  Rail- 
way Company,  and  Trent,  Ancolme,  and 
Gkimsby  Railway  Company  v.  The  Guardians 
OP  THE  Poor  op  the  Caistor  Union, 

AND 

Manghbster,  Shbppield,  and  Lincolnshire  Rail- 
way Company,  and  the  Trent,  Ancolme,  and 
Gbimsby  Railway  Company  v.  The  Guardians 
OF  the  Poor  op  the  Glanpord  Brioo  Union. 

Haling  of  railway — Raiing  of  docks — Method  of 
ascertaining  rateahle  value, 

A  better  criterion  of  the  receipts  due  to  the  portion 
of  a  line  of  railway  within  the  limits  of  a  certain 
parish  may  be  gained  by  taking  the  average 
mUeags  receipts  of  the  whole  line  than  by 
taking  a  mileage  division  of  the  gross  rates  less 
ike  amount  charged  at  each  end  for  collection  and 
delivery,  although  every  line  may  not  have  equally 
contributed  to  the  receipts  of  the  whole  line. 

WhcUever  part  of  a  goods  rate  covers  ordinary 
Hation  work  at  a  terminus,  should  all  be  fuken  to 
he  receipts  of  the  line  to  which  the  terminal 
e$aUon  belongs. 

A  railway  eom^tany  provided  the  working  stock  of  a 
Une  of  railway  f  tlie  company  being  paid  for  a  time 
at  the  rate  of  Is.  Id.  per  train  mUe,  and  after • 
Ufards  by  a  per  centals  0/33^  upon  the  total  traffic 
receipts.    The  amount  they  received  in  1872  was 

Held,  thai  this  sum  should  be  taken  as  the  aggregate 
a/mount  of  the  ea^enses  for  locomotive  power  and 
repairs  of  carriages  ana  waggons,  and  relative 
eervioes,  and  be  divided  amongst  the  parishes 
aeeording  to  the  train  miles  run  in  each, 

SM  further,  that  there  should  be  no  deduction  for 
proJUs  on  capital,  but  that  there  should  be  a 
aeauetionfor  tenant* s  profits  as  distinctfrom  profUs 
4m  capital,  and  that  the  amount  should  be  5  per 
emU.  upon  the  groB$  receipts,  such  percentage  to 
t09er  outlay  in  floating  eapital,  stores,  fumtture, 
emdiheUke. 


The  main  line  of  a  railway  company  ran  through  a 
certain  parish  for  a  distance  of  two  miles  and 
eight  chains.      The  gross  receipts  in  the  parish 
were  ascertained  by  dividing  the  gross  rates  by 
mileage  hetwet^  the  forwarding  and  receiving  sta* 
tionSf  nfer  deducting  in  the  case  of  the  merchandise 
traffic  tlie  amount  charged  at  each  end  for  collection 
and  delivery. 
Held  to  be  a  proper  mode  of  calculating  such  receipts, 
provided  a  deduction  for  cartage  is  made  at  the 
Clearing  House,  and,  that  as  regards  local  traffic, 
only  what  the  company  expend  in  carting  goods 
carried  at  carted  rates,  and  a  reasonable  profit 
thereon,  shall  he  taken  of  the  gross  rate, 
A  railway  company  owned  and  occupied  certain 
docks,  which  on  their  seaward  side  are  employed 
in  the  accommodation  of  shipping  and  the  transit 
of  goods  by  sea.    In  other  respects  they  were  an 
adjunct  of  the  railway. 
Held,  that  the  company  were  liable  to  be  rated  for 
the  same,  but  that  the  rate  should  he  ascertained 
in  tlie  following  manner:    From,  the  estimaled 
value  of  the  docks  should  be  deducted  the  value  of 
such  portions  as  gave  to  the  company  an  income 
arising  from  dock  dues  and  the  like,  so  as  only  to 
charge  them  with  expenses  relating  to  the  mainie* 
nance  and  repair  of  the  docks,  locks,  and  wharves, 
the  hydraulic  apparatus,  and  the  pay  of  the  itaff 
employed   in    and    about    the    admission    and 
despatch  of  vessels;  and  if  the  receipts  were  not 
equal  lo  the  expense,  the  company  should  only  be 
rateable  for  this  land  according  to  its  unimproved 
value,  the  other  receipts  in  the  docks  being  brought 
into  the  company's  railway  account. 
This  was  an  appeal  against  an  assessment  of  poor 
rates.    The  action   was  brought  under  the  9th 
section  of   the  Railway  and  Canal  Traffic  Act, 
1873,  by  which  the  Commissioners  are  empowered  to 
pronounce  upon  any  difference  to  which  any  rail- 
way   or    canal  company    may    be    party.      The 
appellants  are  owners  of  certain  lines  of  railway 
from  Great  Grimsby  to  Appleby,  running  through 
the  two  unions  of  Brigg  ana  Caistor,  in  the  county 
of   Lincoln,  and  traversing  in  all  no  less  than 
twenty-five  distinct  parishes ;  that  portion  from 
Grimsby  to  Ulceby  belongs  to  the  Manchester  and 
Sheffield,  and  that  from  Ulceby  to  Appleby  to  the 
Trent  line.    The  respondents  are  the  guardians 
of  the  poor  of  the  above  mentioned  unions.    The 
present  appeal  was  made   against  the  rates  at 
which  the  appellants'  line  had  been  assessed  by 
the  respondents  on  valuations  made  by  them,  and 
approved  by  the  assessment   committee  of    the 
Glanford  Brigg  Union.    The  appeal  was  heard  at 
the  last  Lincolnshire  July  Quarter  Sessions,  and 
referred  to  the  decision  of  the  Court  of  Railway 
Commissioners.  Tbe  respondents  in  their  reply  had 
refused  to  accept  the  table  of  returns  furnished  by 
the  Trent  Company,  on  the  ground  that  it  differed 
from  that  supplied  to  the  shareholders  in  the  last 
half-yearly   report — a   difference,    it   was  stated, 
which  was  due  to  a  method  of  dealing  with  ter- 
minals ;   but  they  were  prepared  to  accept  the 
returns  of  the  Sheffield  line,  if  proved  in  evidence 
to  be  correct.    Both  parties  were  agreed  to  accept 
the  rating  of  the  commissioners  for  the  two  parishes 
of   Stalliugborongh  and  Appleby,  the  former  in 
the  Brigg,  the  latter  in  the  Caistor  Union,  as  a 

feneral  basis  for  the  settlement  of  the  entire  case, 
here  were  a  few  points  in  the  original  appeal 
as  to  which  agreement  had  been  mutually  arrived 
at ;  but  with  regard  to  tiVie  -nXkiiiL  ^  ^^  ^t\sv^^^ 
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Docks,  a  c^uestioD  separate  from  the  rating  of  the 
Grimshy  hne,  neither  party  had  been  able  to  agree 
ou  a  single  point.  It  was  agreed  that  the  case  of 
each  of  the  appellants  should  be  argaed  sepa- 
rately. 

Field 9  Q.C.,  Mellor,  and  Webster,  for  the  appel- 
lants, contended,  on  the  evidence  of  a  mass  of 
accounts,  that  the  principle  upon  which  the 
appellants  had  reckoned  the  sum  at  which  they 
should  be  rated  was  the  correct  one.  This  sum 
amounted  to  7411.  ds.  6d.,  whereas  the  respondents 
placed  it,  according  to  the  last  approved  valuation 
dated  on  the  10th  of  last  Jan.,  at  11622. 

Mr.  Pollett,  chief  accountant  of  the  Sheffield  line, 
stated  that  the  principle  on  which  he  had  worked 
was  to  take  the  gross  receipts  on  all  traffic  pass- 
ing through  the  station  of  Stallingborough, 
deducting  the  amount  allowed  by  the  Clearing- 
Honse  for  collection  and  delivery,  and  dividing 
the  remainder  by  mileage  throughout  the  whole 
district. 

Barrow,  8pehe,  Castlet  and  M*Me{han  for  the 
respondents. — It  was  a  fact  beyond  all  dispute,  that 
before  the  year  1862  railway  companies  had  never 
borne  their  fair  share  of  parochial  expenses.  But 
since  the  appointment  or  assessment  committees 
in  1862  and  1864,  by  which  various  bodies  had 
banded  together  to  bear  the  necessary  expenses  of 
making  inquiries,  the  case  was  somewhat  diflTorent. 
Now,  by  the  figures  supplied  by  the  appellants,  the 
parish  of  Stallingborough  should  be  rated  at  SSSl. ; 
out  by  the  very  lowest  figure  so  supplied  the  rate- 
able value  stood  at  1  HI.  per  mile,  and  taking  the 
account  of  miles  run  over  in  the  parish,  the  rate  on 
this  estimate  could  not  be  less  than  6382.  The 
gross  receipts  had  been  calculated  altogether  on  a 
wrong  principle.  The  terminal  charges  allowed  for 
goods  collected  and  delivered  at  each  station  on 
the  line  had  been  omitted  from  the  calculation. 
Again,  no  consideration  had  been  taken  of  the 
Grimsby  Docks.  The  learned  counsel  for  the 
appellants  had  been  careful  to  entirely  separate 
the  docks  from  the  line,  because  the  clocks  were 
htarved  to  feed  the  line.  But  the  docks  and  the 
line  were  one  and  indivisible,  impossible  to  be 
dissociated  as  independent  subjects  of  rating.  The 
former  should,  in  fact,  be  regarded  as  a  great 
water  terminus  of  the  latter.  The  appellants  were 
the  parties  who  had  the  control  of  the  traffic  of  the 
docks,  and  of  the  management  of  the  dues,  and 
could  suit  such  traffic  to  their  convenience.  The 
two  could  not  be  separated.  As  to  the  charges 
allowed  for  cartage  from  the  wharves  to  the  goods 
station,  a  di^tance  of  about  half  a  mile,  and  per- 
formed on  the  company's  line,  and  by  the  com- 
pany's stock,  they  ought  to  be  included  in  the 
general  profits  of  the  line.  With  regard  to  the 
amount  of  tenant's  capital  required,  Mr.  Barron 
IH)inted  out  that,  though  the  appellants  wore 
enabled  to  put  their  rolling  stock  on  the  line  at 
prime  cost  of  labour  and  material,  they  yet  made 
a  claim  for  maker's  charges.  The  amount  of  profit, 
viz.,  twenty  per  cent.,  they  required  on  such 
capital,  was  exorbitant.  Lastly,  it  was  not  fair  to 
deduct  the  repairs  of  the  permanent  way  and 
works  from  the  working  expenses,  as  they  were 
statutable  deductions,  to  be  taken  from  the  gross 
estimated  rental. 

On  the  completion  of  the  case  for  the  appellants 
so  far  as  the  Grimsby  Docks  were  concerned, 

Field,  Q.C.,  addressed  the  conrt  on  behalf  of  the 
Trent  Company. — This  was  a  oaae  wYiich  ivoxild 


possibly  involve  a  difference  of  opinion  betweeB 
nim  and  his  learned  friend  as  to  the  mode  in  whidi 
it  should  be  dealt  with.  The  peculiarities  of  tbe 
case  were,  that,  although  the  Trent  Company  were 
a  separate  corporation,  the  greater  portion  of  tbe 
stock  was  held  by  the  Sheffield  Company,  and  that, 
although  the  former  were  the  owners  of  the  line, 
the  latter  were  by  Act  of  Parliament  aathoriKd 
to  contribute  funds  towardit  it,  and  to  acquire  tbe 
undertaking  of  it.  The  funds  had'  been  contri- 
buted, but  the  undertaking  not  acquired.  It 
would  be  alleged  no  doubt  by  the  other  side  tint 
the  Trent  Company  had  had  no  tenant's  capital: 
but  it  is  contended  that  they  were  entitled  to  claim 
such  a  sum  as  the  hypothetical  tenant  would  hsTe 
to  find.  The  length  of  line  rnnninfi^  through  the 
parish  of  Appleby — which  had  by  consent  been 
taken  to  illustrate  the  Trent  Company's  system, 
as  the  parish  of  Stallingborough  had  been  taken 
for  the  others — was  five  miles  two  furlongs  three 
chains,  all  of  which,  excepting  two  chains,  lay  in 
the  Brieg  Union.  The  total  number  of  tnun  miles 
was  95,536,  and  the  gross  receipts  48L  9$.  4<iL  per 
train  mile,  deducting  the  chargeiis  for  collecting  and 
delivering.  The  appellants  had  ^iven  an  accunto 
return  of  the  cost  of  all  expenses  in  the  locomotive 
department,  and  all  the  figures  had  been  prepared 
on  the  same  principle  as  the  Stallingborough 
parish. 

Barrow,  for  the  respondents,  declined  to  enter 
into  any  minute  comparison  of  the  returns  of  tlie 
Trent  Company,  as  the  establishment  of  the 
respondents*  assessment  would  depend  upon  tbe 
right  to  take  into  consideration  the  actual  esdsting 
state  of  things  under  which  the  Trent  Compsny 
were  owners,  and  worked  the  line  ;  nor  shooM  he 
consider  the  right  to  introduce  into  the  case  cil- 
culations  founded  upon  a  hypothetical  tenant's 
capital,  which  did  not  and  coulil  not  exist.  The 
sole  question  before  the  court  was  a  questioD 
whether  the  rate  made  for  1873  was  to  be  held 
a  just  and  equitable  one,  considering  the  then 
existing  state  of  things.  The  Trent  Compsnj 
were  owners  of  a  line  for  which  they  paid  another 
company  a  fixed  sum.  How,  then,  could  thej  make 
a  demand  for  interest  on  tenant's  capitfd,  see* 
ing  that  they  neither  had  nor  required  any  such 
capital,  unless  it  might  be  some  small  sum  for  the 
furnishing  of  their  stations. 

Field,  Q.C.,  in  reply. 

Judgment  was  delivered  by  the  Chief  Coi- 
MissiONER. — These  are  appeals  by  railway  com- 
panies against  the  sums  at  which  horeditamenis 
in  their  occupation  have  been  rated  to  the  relief  of 
the  poor  under  the  Union  Assessment  Committee 
Acts.  The  appeals  were  respited  by  the  quarter 
sessions  by  consent,  in  order  that  the  matters  in 
dispute  between  the  companies  and  the  boards  of 
guardians  might  be  referred  for  our  decision  under 
the  9th  section  of  the  Regulation  of  Hailways  Act. 
1873.  The  Manchester,  SheflEield,  and  liinodmdiire 
Eailway  runs  through  twenty-two  parishiw  of  the 
Caistor  Union  and  the  Irent,  Ancolme,  ud 
Grimsby  Railway,  a  line  thirteen  miles  loag^ 
through  seven  parishes  of  the  Glanford  Brigg 
Union.  In  all  these  parishes,  the  rsspoiideBl 
unions  have  proceeded  upon  the  same  pmcipks 
in  rating  the  profits  of  the  two  railway  oompames,  , 
and  the  convenient  course,  thereforeb  hu  ben  | 
taken  of  putting  the  appeals  before  lu  as  if  ^  I 
related  to  only  one  parish  in  eaioh  onion,  ihs  ptf*"  J 
of  Stallingborough  in  the  Gaiator  Unioiiy  lad  Ike     I 
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parish  of  Appleby  in  the  Brigg  Union.  If  the 
guardians  are  right. in  their  mode  of  ansessment 
in  Stallingborough  and  Appleby,  they  arc  right  in 
all  the  imrishes,  and  if  wrong  they  have  agreed 
with  the  appellante,  the  railway  companies,  to 
recast  the  figures  for  the  rest  of  the  parishes  upon 
the  basis  which  we  may  rule  to  be  the  correct  one 
to  found  the  valuation  upon  for  Stallingborough 
and  Appleby.  Another  question  referred  to  our 
decision  is  the  rateable  value  of  the  Grimsby 
DockSy  which  are  the  property  of  the  Man- 
chester, Sheffield,  and  Lincolnshire  Bail  way  Com- 
pany. We  will  deal  first  with  the  appeal  of  the 
Trent  and  Ancolme  Company.  The  Appleby  por- 
tion of  this  company's  line  is  three  miles  six 
furlongs  and  three  chains  long,  and  its  rateable 
Talne  is  assessed  at  18512.,  and  the  Appleby 
Station  at  501.,  station  and  line  together  having 
been  previously  rated  at  3002.  The  assessment 
has  been  made  in  the  usual  manner  bv  ascertain- 
ing the  gross  receipts  of  the  parochial  portion  of 
line,  and,  afber  deducting  working  expenses  and 
profits  and  all  outgoings  allowed  by  statute,  as- 
suming the  remainder  to  be  the  rent  or  net  annual 
Talue  to  let  of  the  lands  and  buildings.  The  first 
qaestion  here  is  whether  the  gross  receipts  have 
not  been  understated  by  the  company,  by  their 
having  deducted  in  the  case  of  merchandise  traffic 
the  amount  charged  at  each  end  for  collection  and 
delivery.  The  receipts  for  the  whole  line  in  1872 
averaged  18851.  per  mile ;  but,  according  to  the 
company,  in  Appleby  parish  the  average  per  mile 
was  only  1448L  We  do  not  see  why  tne  receipts 
in  this  parish  should  have  been  so  considerably 
below  the  general  average.  As  to  through  traffic, 
the  receipts  brought  to  account  half -vearlv  would 
be  mileage  receipts  only,  and  would  include  no 
station  or  cartage  terminals  due  to  other  com- 
panies, and  as  regards  other  traffic  th'^  company 
admit  that  they  perform  no  cartage.  Every  mile 
may  not  have  equally  contributed  to  the  earnings 
of  the  whole  line,  but  those  earnings  seem  to  us  in 
a  case  like  this  a  better  criterion  of  the  receipts 
dae  to  the  portion  in  the  parish  than  taking  a 
mileage  division  of  the  gross  rates  less  the  amount 
charged  at  each  end  for  collection  and  delivery. 
We  also  think  that  whatever  part  of  a  goods  rate 
covers  ordinary  station  work  at  a  terminus  should 
all  be  taken  to  be  receipts  of  the  line  to  which  the 
terminal  station  belongs.  We  understood  it  to  be 
contended  that  where  less  than  half  the  transit  is 
on  the  local  line,  part  of  its  terminal  should  for 
rating  purposes  be  deemed  to  be  earned  on  the 
foreign  line,  but  we  think  that  what  would  belong 
to  the  local  line  for  other  purposes  should  be 
treated  as  belonging  to  it  in  a  question  of  rating. 
The  next  difference  has  reference  to  the  deduc- 
tion to  be  made  from  the  gross  receipts  for  work- 
ing expenses  and  tenant's  profits.  The  working 
stock  of  this  line  is  provided  by  the  Manchester, 
Sheffield,  and  Lincolnshire  Company,  who  until 
Jnne  1872  were  paid  at  the  rate  of  Is,  Id.  per 
train  mile,  but  since  then  have  been  paid  by  a  per- 
centage of  33^  upon  the  total  traffic  receipts.  The 
amount  they  received  in  1872  was  7254Z.  The 
respondents  contend  that  this  sum  should  be 
taken  as  the  aggregate  amount  of  the  expenses  for 
locomotive  power,  and  repairs  of  carriages  and 
waggons,  and  relative  services,  and  be  divided 
amongst  the  parishes  according  to  the  train  miles 
ran  in  each,  and  moreover,  that,  as  the  hypothe- 
tioal  tenant  woold  not  in  this  case  require  any 
Mao.  Cab.-— Vol,  IX 


capital  for  working  stock,  no  deduction  should 
be  made  from  the  gross  receipts  for  profits  fii 
capital.  The  company,  on  the  other  hand,  would 
ignore  the  amount  actually  paid  to  the  Manchestir 
and  Sheffield  Company,  and  they  multiply  the 
number  of  train  miles  run  in  Appleby  by  the  c^st 
per  train  mile  of  the  total  locomotive  expenses,  and 
total  carriage  and  waggon  repairs  of  the  Man- 
chester and  Sheffield  Company  as  given  in  their 
printed  accounts,  and  maintain  that  the  product 
IS  the  proper  deduction  to  be  made  for  such  work- 
ing expenses.  They  claim  further  to  have  it 
assumed,  that  the  tenant  would  require  a  capital 
of  the  same  proportion  to  the  number  of  train  miles 
run  in  Appleby  as  t)ie  capital  of  the  Manchester 
and  Sheffield  Uompany  bears  to  the  train  mileage 
oflheir  entire  system,  and  that  the  deduction  for 
tenant's  profits  should  be  at  the  rate  of  20  per 
cent,  upon  the  assumed  capital.  We  think  as  to 
this  difference  that  the  respondents  arc  right. 
Admitting  that  the  Manchester  and  Sheffield  Com- 
pany might  at  any  time  withdraw  their  rolling 
stock,  still  during  the  ten  years  the  line  has  been 
open  for  traffic  it  has  never  been  worked  in  any 
other  way,  and  we  think  that  the  supposed  tenant, 
calculating  his  probable  outgoings  in  the  year 
commencing  with  the  prospective  period  for  which 
the  rate  is  made,  might  reckon  that  the  working 
of  the  line  would  continue  to  be  provided  for  as 
before.  For  the  same  reason  there  should  be  no 
deduction  for  profits  on  capital ;  but,  as  an  occu- 
pancy should  yield  profit  of  some  kind — which 
profit  in  this  case  may  be  calculated  either  upon 
the  gross  receipts  or  upon  the  value  of  the  rolling 
stock — we  think  there  should  be  a  deduction  for 
tenant's  profits  as  distinct  from  profits  on  capital, 
and  that  the  amount  should  be  5  per  cent,  upon 
the  gross  receipts,  such  per-centage  to  cover  out- 
lay in  floating  capital,  stores,  furniture,  and  the 
like.  The  deduction  for  traffic  charges,  general 
charges,  and  compensation  should,  in  our  opinion, 
be  what  the  respondents  propose.  We  need  not 
stop  to  notice  the  small  differences  between  the 
parties  in  the  items  of  Qovernment  duty,  rateable 
value  of  stations,  law  charges,  and  the  amount  per 
pound  of  the  rates  and  taxes  in  Appleby,  and  wo 
come  to  the  only  remaining  difference,  which  is  as 
to  the  amount  to  be  deducted  for  maintenance  and 
renewal  of  the  permanent  way  and  works.  The 
respondents  at  first  would  only  allow  5842.  for  both 
maintenance  and  renewal  for  the  whole  distance 
in  the  parish,  but  at  the  hearing  they  admitted 
such  an  amount  to  be  inadequate,  and  proposed 
instead  that  72(51.  should  be  allowed  for  mainte- 
nance, and  524Z.  for  renewal.  These  sums  do  not 
differ  much  from  the  sums  claimed  by  the  com- 
pany, which  are  812L  for  maintenance,  and  630Z. 
for  renewal.  The  difference  is  partly  due  to  this, 
that  the  respondents  calculate  the  cost  per  train 
mile  of  the  repairs  to  way  and  works  by  the 
amount  expended  on  the  whole  Trent  line  as  shown 
in  the  Trent  Company*s  publishe/l  accounts,  while 
the  company  make  the  caU'ulation  by  the  amount 
they  fina  by  their  books  to  have  been  expended  on 
the  Brigg  Union.  Considering  that  the  whole  of 
this  line,  except  three-quarters  of  a  mile,  is  in  the 
Brigg  Union,  and  that  the  half-yearly  accoants 
printed  and  distributed  to  the  shareholders  are 
the  only  documents  to  which  both  sides  have  equal  ^ 
facilities  of  access,  we  think  the  mode  of  calcula- 
tion adopted  by  the  respondents  is  in  th\^  ^:»s^^\^ 
be  preferred.    vTe  m)\  ^Tw»a^  x^wsXi  \ft  ^^  ^\iw^ 
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of  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  from  the  valuation  made  of 
their  property  by  the  Caistor  Union.  The  main 
line  of  this  company  runs  through  the  parish  of 
Stallingborough  for  a  distance  of  two  miles  and 
eight  chains.  The  gross  receipts  in  the  parish, 
ascertained  by  dividing  the  gross  rates  by  mileage 
between  the  forwarding  and  receiving  stations, 
after  deducting  in  the  case  of  merchandise  traffic 
the  amount  charged  at  each  end  for  collection 
and  delivery,  come,  accordini?  to  the  company, 
to  4447^  per  mile.  The  respondents  object  to 
this  mode  of  calculating  the  receipts  from  mer- 
chandise as  too  favourable  to  the  company.  We 
see  no  objection  to  it  where  a  deduction  for  cartage 
is  made  by  the  Clearing  House;  but  for  local  traffic 
it  was  not  shown  to  us  that  the  allowance  the 
Clearing  House  make  for  cartage,  as  between 
different  railway  companies,  is  added  to  the  goods 
rate,  and  ought  to  be  regarded  as  an  extra  not 
chargeable  to  land,  but  referable  to  the  trade  of  a 
carrier  by  road,  and  we  think  that,  as  regards  local 
traffic  in  Stallingborough,  only  what  the  company 
expend  in  carting  goods  carried  at  carted  rates,  and 
a  reasonable  profit  thereon,  should  be  taken  off  the 
gross  rate.  We  have  no  means  of  knowing 
whether  that  mode  of  ascertaining  the  receipts 
would  make  the  total  sum  earned  in  Stalling 
borough  differ  from  the  company's  estimate  of  it. 
The  respondents'  further  claim  to  have  the  receipts 
of  the  parish  calculated  upon  the  assumption  of  the 
railway  and  docks  being  one  undertaking,  is  a 
matter  upon  which  we  will  reserve  our  views  till 
we  come  to  the  question  of  the  rateable  value  of 
the  docks. 

Coming  next  to  the  working  expenses  incurred 
in  the  parish  in  earning  the  gross  receipts  to  be 
credited  to  it,  we  have,  in  the  first  place,  to  con- 
sider the  difference  between  the  respondents  and 
the  company  as  to  the  expense  for  carriage  and 
waggon  repairs.  The  company  divide  their  total 
outlay  on  that  head  of  charge  by  the  gross  num- 
ber of  train  miles  run  on  their  own  lines,  exclud- 
ing mileage  on  the  lines  of  other  companies,  and 
the  product  multiplied  by  the  number  of  train 
miles  run  in  Stallingborough  gives  the  expense, 
as  they  estimate  it,  of  this  item  in  the  parish. 
The  respondents,  on  the  other  hand,  refer  to  the 
company's  half  yearly  accounts  showing  the  train 
miles  run  in  1872,  including  ballasting  and  mile- 
age run  for  other  companies,  to  have  been  6,214,608, 
and  excluding  the  same  4,718,629  only,  a  difference 
of  nearly  one  million  and  a  half,  and  they  claim 
that  the  divisor  of  the  sum  expended  by  the  com- 
pany in  1872  in  repairs  to  carriages  and  waggons 
should  be  the  mileage  of  6,214,608,  instead  of  the 
smaller  one  taken  by  the  company.  The  company 
admit  that  the  six  million  and  odd  miles  are  the 
right  divisor  to  find  locomotive  cost,  but  they  say 
that  their  engines  draw  other  rolling  stock  on  the 
lines  of  other  companies,  admitting  at  the  same 
time  that  their  own  carriages  and  waggons  do  to 
some  extent  run  on  other  lines.  So  far  as  they 
do,  they  increase  their  wear  and  tear,  and  there- 
fore the  miles  they  run  should  be  added  to  the 
divisor ;  but,  as  the  company  could  not  give  the 
number  of  these  miles,  we  think  the  number  may 
be  taken  approximately  at  one-fifth  of  the  differ- 
ence of  the  two  mileage  totals.  "  Rent  of  shops  " 
follows  "  Repairs  of  carriages  and  waggons  *'  as  a 
irorkin^  expense  in  the  amended  schedule  of  the 
company.    The  dedttction  was  not  mxicYi  maifttfid 


upon,  and  we  propose  to  omit  it.  This  seems  the 
place  to  refer  to  the  rents  paid  to  this  company  by 
other  companies ;  and  by  this  company  to  other 
companies  for  the  use  of  stations.  In  1872  the 
rents  received  were  2620i.,  and  paid  52182.  The 
difference  is  25982.,  and  StalliDgborou^h  should 
take  a  share  of  this  expense  in  proportion  to  ite 
train  miles.  A  principal  deduction  from  gross 
receipts  to  find  the  rateable  value  of  the  subject 
of  assessment  is  the  allowance  to  be  made  to  the 
tenant  for  profits  of  capital.  The  tenant  of  the 
two  miles  and  eight  chains  of  line  in  Stalling- 
borough would  require  a  capital  bearing  the  same 
proportion  to  the  work  done  on  that  piece  of  line 
that  the  capital  of  the  company  bears  to  the  whole 
work  they  do.  What  that  capital  was  worth  in 
1872  is  a  principal  point  in  dispute.  The  rolling 
stock  of  1872,  to  take  that  part  of  the  capital  first, 
is  valued  by  the  company  at  1,680,0002.,  and  by  the 
respondents  at  only  1,110,0002.  There  was  an  in- 
crease of  stock  during  the  year ;  10  more  engines 
in  December  than  in  June,  36  more  carriages,  256 
more  waggons.  The  respondents  take  the  stock  ts 
it  stood  in  June,  the  company  the  stock  in  hand 
in  December.  The  latter  course  seems  to  us  the 
correct  one  as  a  general  rule,  and  the  former  in 
this  particular  case.  For  a  yearly  tenancy  com- 
mencing with  the  making  of  a  rate,  the  tenant 
should  take  the  actual  rolling  stock  in  use  at  the 
time,  because  as  its  quantity  so  will  be  the  capadtj 
for  doing  work,  and  the  work  done.  Bat  in  thii 
case  it  was  agreed  to  accept  the  accounts  of  1872, 
and  for  the  receipts  of  that  year,  which  have  been 
made  the  measure  of  the  receipts  of  the  tenant, 
the  average  working  stock  during  the  year,  or,  u 
the  increase  was  progressive  from  beginning  to 
end,  the  stock  in  the  middle  of  the  year,  was  a 
sufficient  quantity  for  him.  For  the  same  reason 
the  value  of  the  stores  will  be  their  value  on  the 
30th  of  June.  The  points  to  be  next  considered 
as  to  this  stock  are  its  prime  cost  and  present 
value.  The  difference  as  to  the  prime  cost  of  the 
coaching  and  merchandise  stock,  the  difference 
between  831,0002.  and  819,0002.,  is  not  so  consider- 
able but  what  we  mav  accept  without  scrutiny  the 
higher  valuation  of  the  company,  and  we  approve 
also  of  their  engines  being  valued  at  27002.  each  in- 
stead of  the  lesser  sum  by  1002.  at  which  their  valoe 
is  put  by  the  respondents.  But  the  prime  cost  would 
not  be  the  value  of  the  stock  at  the  time  of  making 
the  rate,  and  only  capital  for  present  value  would  be 
required.  The  respondents  assume  a  depreciation 
of  30  per  cent.,  but  we  think  it  probable  that  the 
stock  would  be  kept  up  nearer  than  this  to  its 
original  value,  and  that  if  from  being  in  actual  nse 
it  would  not  sell  at  a  less  reduction  than  20  per 
cent.,  repair  and  renovation  would  prevent  any 
lower  fall.  We  do  not  doubt  that  an  expenditure 
of  320,0002.,  the  sum  by  which  at  20  per  cent,  the 
value  would  be  diminished,  would  suffice  to  restore 
the  rolling  stock  to  its  full  original  value.  The 
railway  company  have  shops  at  Gorton  and  else- 
where, in  which  there  are  machines  more  or  lees  of 
the  nature  of  fixtures.  These  machines  are  valued 
by  the  company  at  68,7502.,  and  we  are  asked  to 
say  which  of  them  are  chattels  to  be  provided  out 
of  tenant's  capital,  and  which  have  been  made 
rateable  by  fastenings  to  the  ground  or  to  bn^ 
ings.  We  cannot  do  better  than  apply  to  this 
question  the  principle  laid  down  in  the  case  of  the 
Southampton  Dock  Companjr*  and  in  the  jffa?irt**d 
,  cafte  \  ana  so  doing,  and  having  beloro  w  tht  afi* 
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denoe  of  Mr.  Sacre,  the  company's  chief  engineer 
and  locomotiYe  superintendent,  and  as  such  the 
officer  in  charge  of  their  works  ab  Gorton  and 
other  places — and  who  knows  how  and  with  what 
object  the  different  machines  have  been  placed  in 
ntu,  and  states  that  the  machines  which  are 
fastened  only  to  steady  them,  and  not  so  as  to  give 
them  any  permanent  attachment,  are  worth  about 
20,000i. — we  decide  that  a  tenant  would  have  to  find 
capital  to  buy  them  of  that  amount.  We  accept 
the  company's  estimate  of  value  as  to  locomotive 
cranes,  tools,  sheets,  horses,  and  office  and  station 
famiture,  and  the  only  remaining  question  is 
whether  the  company's  claim  to  a  floating  capital 
of  200,000Z.,  and  to  a  deduction  for  interest  thereon, 
should  be  allowed  or  not.  The  North  Staffordshire 
case  was  cited  to  us  as  negativing  any  such  claim. 
To  us  it  seems  rather  to  leave  such  a  claim  when 
arising  to  be  dealt  with  according  to  circum- 
stances ;  and,  considering  on  the  one  hand  the  daily 
expenses  of  a  line  and  the  rent  periodically 
recurring,  and  on  the  other  the  proportion*  of 
earnings  locked  up  in  ledger  balances  or  due  on 
running  accounts  by  other  com]janies  and  the 
Clearing  House,  we  think  a  tenant  could  not  get 
on  without  some  working  capital,  but  that,  as  it 
would  not  be  always  wanted,  125,000/.  would  be 
Hufficieut  in  the  case  of  this  line.  Thus  far  wo 
have  been  considering  the  capital  required  for  the 
whole  line,  and  we  will  now  state  the  share  which 
the  parish  of  btallingbo rough  should  receive,  and 
the  pcr-centage  which  will  give  fair  and  reasonable 
profits.  The  share  we  think  should  be  found  by 
the  method  adopted  by  the  company  of  dividing 
capital  in  the  ratio  of  sectional  train  miles.  It 
seems  to  us  simpler  than  the  method  taken  by  the 
respondents,  and  at  the  same  time  to  be  suffi- 
ciently accurate.  As  regards  the  per-centage, 
20  per  cent,  upon  the  capital  invested,  not 
including  floating  capital  and  value  of  stores, 
is  the  deduction  claimed  by  the  company 
for  tenant's  profits  and  profits  of  trade, 
for  which  the  respondents  propose  10  i-ver 
cent,  as  sufficient.  Taking  into  account  that 
the  stock  is  not  valued  as  new,  that  we  ought  to 
assume  it  to  be  kept  up  to  the  highest  standard 
set  by  any  company,  that  parts  of  it,  as  tools  for 
instance,  require  frequent  replacement,  and  that 
the  trade  of  a  railway  carrier  is  attended  with  much 
risk,  we  do  not  think  it  will  unduly  reduce  the 
▼alue  of  the  occupation  or  make  an  unreasonable 
deduction  from  the  receipts  and  profits  of  the 
parish  if  the  rate  we  allow,  insurance  from  risks 
included,  is  fixed  at  20  per  cent.  As  regards  float- 
ing capital  and  value  of  stores,  we  propose  to  allow 
6  per  cent,  npon  the  former  and  10  per  cent,  upon 
the  stores.  Another  deduction  to  oe  made  from 
gross  receipts  is  the  expense  of  maintaining  the 
permanent  way.  Sach  repairs  as  are  a  charge 
npon  a  tenant  are  not  alone  sufficient  for  mainten- 
ance. The  deterioration  always  taking  place,  in 
spite  of  such  repairs,  obliges  a  landlord  to  dc- 
TOte  a  part  of  his  rent  to  the  renewal  of  the  line. 
As  a  matter  of  fact  repair  and  renewal  go  on 
simultaneously,  and  their  respective  costs  are  not 
separately  shown  in  the  accounts.  In  1872  the 
railway  company  expended  107,0202.  in  the  main- 
tenance of  258  miles  of  way,  &o.,  including  in  that 
num  the  cost  of  a  large  quantity  of  steel  and  iron 
rails  laid  down  in  that  year  and  charged  to  re- 
▼enue.  The  respondents  propose  to  divide  this 
geoes  amn  amoogst  the  several  parishes  iu  the   , 


proportion  of  their  train  mileages;  and,  admitting 
that  this  is  preferable  to  a  simple  mileage  divi- 
sion, it  has  yet  the  defect  of  assuming,  that  if 
the  traffic  were  the  same  from  end  to  end  of  the 
line,  the  expense  of  maintenance  would  be  at  a 
unifbrm  rate  throughout.  The  appellants  or  com- 
pany follow  a  different  method  as  regards  at  least 
the  item  of  repairs.  They  have  prepared  a  re- 
turn of  the  actual  cost  of  repairs  only,  excluding 
renewal,  in  the  Caistor  Union,  and  divide  this 
cost  amongst  the  22  parishes  in  the  union  in  pro- 
portion to  their  train  mileage ;  and,  as  we  think  this 
is  the  better  mode  in  principle  on  account  of  the 
smaller  area,  we  allow  the  deduction  they  claim  for 
repairs  of  3742.  per  mile  in  Stallingborough  parish. 
The  company  claim  in  addition  a  deduction  of 
1682.  per  mile  as  the  annual  cost  of  renewal,  but 
we  are  not  prepared  to  allow  them  a  deduction  of 
more  than  whree-fourths  of  this,  or  1262.  per  mile, 
which  we  think  enough,  because  repairs  and  main- 
tenance together  did  not  in  1872  exceed  an  average  of 
415/.  per  mile  for  the  company's  whole  line,  and  the 
train  miles  per  mile  in  Stallingborough,  viz.,  17,61>5, 
were  below  the  average  number  of  train  miles  per 
mile  for  the  whole  258  miles  of  that  line.  Wo  have 
only  to  add  upon  the  subject  of  the  assessment  for 
this  parish,  that  the  deduction  for  stations  and 
works  separately  assessed  should  have  reference 
to  the  aggregate  rateable  value  of  all  the  stations, 
&c.,  and  should  be  in  the  proportion  which  the 
gross  receipts  duo  to  Stallingborough  bear  to  the 
total  traffic  receipts  of  the  line.  We  come  lastly 
to  consider  the  rateable  value  of  the  Grimsby  d(.)ckH. 
Great  Grimsby  is  one  of  the  parishes  in  the  Caistor 
Union,  and  the  stations  and  lines  of  railway  of  the 
Manchester  and  Sheffield  Company  situated  in  the 
parish  will  be  valued  by  the  same  rules  as  in  Stal- 
lingborough. But  the  railway  company  are  also 
the  owners  and  occupiers  of  the  Grimsby  docks, 
and  appeal  is  made  to  us  to  say  whether  the  docks 
are  fairly  rated  at  an  annual  value  of  36,9902.  We 
have  already  shown  that  where  a  line  of  railway 
pisses  through  many  parishes,  and  the  rateable 
value  of  the  part  lying  in  one  parish  has  to  be 
determined,  such  part  cannot  be  fully  valued  with- 
out a  knowledge  of  the  rateable  value,  or  at  least  of 
the  ordinary  elements  in  estimating  the  rat.fjil)lo 
value  of  the  entire  property  to  which  it  belongs. 
It  seldom  happens  that  the  bounds  and  limits  of 
the  entire  property  are  not  well  defined,  but  in  this 
case  the  question  turns  upon  whether  the  railway 
and  the  docks  should  be  recognised  as  one  property 
or  not.  For  if  we  talce  the  view  of  the  respondents 
as  to  the  rateabiiity  of  the  docks  as  forming  with 
the  railway  a  united  undertaking,  we  gye  to  the 
docks  the  relation  of  the  stations  on  a  line  of  rail- 
way to  such  line,  and  at  once  their  rateable  value 
becomes  large,  possibly  as  large  as  the  respondents 
have  estimated  it,  because  there  are  no  expenses  to 
deduct  from  the  rent.  But  the  company  maintain 
that  the  docks  are  quite  a  separate  concern  from 
the  railway,  and  that  their  expenses  being  largely 
in  excess  of  the  receipts,  they  possess  no  rateable 
value,  and  that  no  tenant  of  them  could  upon 
sound  commercial  principles  afford  to  give  any 
rent  for  them.  We  incline  to  a  view  of  these 
docks  intermediate  between  these  views  of  the  one 
side  and  the  other.  To  us  it  appears  that  they  are 
neither  wholly  absorbed  in,  nor  yet  wholly  distinct 
from,  the  railway  property.  They  have  a  double 
aspect,  and  are  a  common  link  of  the  land  and  wq^ 
routoti.    The  comi^au^  \i^n^  ^\A  vs»AStvi\a.v^  >i\*i»xft.- 
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boat  powers,  and  the  docks  on  their  seaward  side 
are  concerned  in  the  accommodation  of  shipping 
and  the  transit  of  goods  by  sea.  But  in  other 
respects  they  are  an  adjunct  of  the  railway,  and  we 
think  should  be  treated  as  such  for  rating  purposes. 
What  we  propose,  therefore,  is  to  take  Mr.  Lee*8 
estimate  of  the  present  value  of  the  docks,  ware- 
iiouses,  sheds,  and  station  appurtenances,  and, 
deducting  from  it  the  sums  at  which  he  values  the 
wharves,  docks,  tidal  basin,  and  buildings  at  the 
tidal  basin  end,  to  deal  with  the  remainder,  consist- 
ing of  the  sidings,  sheds,  stores,  warehouses,  and 
coal  staging,  as  part  of  the  railway  property  of  the 
company.  The  accounts,  therefore,  should  be 
revised  so  as  to  give  to  the  company  in  respect  of 
their  dock  property  such  income  only  as  arises 
Irom  dock  dues,  graving  dock  dues,  hard  dues, 
w  harfage,  <kc.,  and  also  so  as  to  charge  them  only 
u  >th  expenses  relating  to  the  maintenance  and 
repair  of  the  docks,  locks,  and  wharves,  the  hydrau- 
lic apparatus,  and  the  pay  of  the  staff  employed  in 
and  about  the  admission  and  dispatch  of  vessels; 
and  if  the  receipts  are  not  equal  to  the  expenses, 
the  company  will  onl^  be  rateable  for  their  land 
according  to  its  unimproved  value.  The  other 
receipts  in  the  docks,  from  labour  other  than  that 
already  mentioned,  from  warehouse  rents,  collect- 
ing and  delivering  traffic,  &o.,  will  be  brought  into 
the  company's  railway  accounts,  and  in  like  man- 
ner all  expenses  incuired  upon  such  services,  and 
in  horses,  engines,  and  the  maintenance  and 
renewal  of  the  roads,  sidings,  turntables,  &c.,  will 
be  a  charge  upon  the  company  in  respect  of  their 
railway  property.  We  will  conclude  by  wiying,  in 
case  of  there  being  any  points  which  we  have  over- 
looked, or  as  to  which  we  have  not  made  our 
meaning  sufficiently  clear,  or  of  there  being  any 
difficulty  in  working  out  the  figures  upon  the  basis 
of  the  rules  we  have  adopted,  that  we  shall  be 
happy  to  answer  any  questions  from  either  side  in 
connection  with  this  decision. 


JUDICIAL    COMMITTEE    OF    THE 
FBIVY   COUNCIL. 

Beported  by  Jamss  P.  Abpinall,  Eaq.  Barrister-at-L*w. 


Jan.  23,  28,  and  29,  March  16,  1875. 

(Present,  the  Right  Hons.  Sir  James  Colvile,  Sir 
Bauxes  Peacock,  Sir  M.  Smith,  and  Sir 
R.  Collier.) 

Reg.  V,  Mount  and  another. 

ON  APPEAL  PROM  THE  SUPREME  COURT  OP  THE  COLONY 

OP  VICTORLi. 

(Jrimiital  jnriediction  of  Colonial  Courts — Man- 
lilawihier  oii  the  high  seas — Sentence  of  penal 
HervitHile—Sfats.  12  c^  13  Virt.  c.  96;  16  .f  17 
Vict.  r.  99;  20.5-21   Vict.c.l\, 

Sfai,  12  cj*  13  Vict,  c,  96  first  rx>nferred  upon 
Colonial  Criminal  Court^t  jurisdiction  to  try  per- 
son ft  ftr  offenc4is  committed  at  sea  within  the  juri^- 
diction  of  the  Admiralty,  and  enacted  (sect.  2) 
thfit  convicted  persons  should  he  subject  to  the 
saiu*'  puttitfhment  as  '*  by  any  l<iw  now  in  force  " 
in  Einjlnnd.  At  the  tim^  this  Aft  iraa  passtd  the 
fiiinishnn'ut  Ji>r  intitislttuifhtrr  in  Enybind  was 
trtttisjinirfatiou  or  ini prison in*fnt. 

Sf.it.  1()  ^'  17  Vict.  c.  9i)  snhstitutnl  pmal  servitude 
for  transport  at  ion  in  some  castas,  and,  by  stct.  6, 
t/iuded  that  perifunif  sentenced  to  penal  seroitude 


might  he  confined  in  such  prison  or  place  at  a 
Secretary  of  State  might  direct. 
Stat.  20  <$-  21  Vict.  c.  3  substituted  penal  gervUuds 

for  transportation  in  aU  cases. 
The  respondents  were  convicted  in  Victoria  of  mau' 
slaughter  upon  the  high  seas,  and  sentenced  to 
fifteen  years  penal  servitude.     On  a  return  to  a 
iffrit  of  habeas  corpus,  the  court  ordered  them  to 
be  discharged,  on  the  ground  that  a  sentence  of 
penal  servitude  could  not  he  carried  out  in  tie 
colony  without  the  preliminary  direction  of  one 
of  the  Secretaries  of  State. 
Held  (reversing  the  judgment  of  the  court  below), 
that  such  order  was  wrong,  for  that  tlie  provisions 
in  16  (Jf*  17  Vict.  c.  99,  s.  6,  related  to  matters  of 
administration  only,  and  need  not  be  resorted  to 
in  the  case  of  colonial  sentences  ;  and  that  20  !f 
21  Vict.  c.  3  was  applicable  to  the  colonies,  ufitk 
respect  to  sentences  to  be  passed  on  persons  onhf 
triable  there  by  virtue  of  12  ^  13  Vict,  c  96 ;  oimI 
that,  as  it  appeared  tluU  by  virtue  of  the  ahott 
imperial  statutes  and  various  acts  of  the  Colonial 
Legislature,  a  sentence  of  penal  servitude  covld 
be  carried  into  execution  in  the  colony,  the  return 
to  the  writ  that  they  were  in  custody  "  to  undergo 
such  sentence,"  was  sufficiejiL 
In  any  event,  a  person  convicted  of  felony  ought  not 
to  be  set  at  large  during  the  term  of  his  sentence, 
until  it  is  clear  that  no  lawfid  means  of  executing 
it  can  be  found. 
At  the  Sessions  of  the  Supreme  Court  of  general 
fj^uol  delivery  of  the  Colony  of  Victoria,  held  at 
Melbourne  on  Dec.  16th  1872,  a  criminal  infor- 
mation was  filed  against  the  respondents,  Henry 
Mount  and  William  Morris,  for  murder  on  board 
the  British  ship  tjarl,  a  vessel   engaged  in  the 
South  Sea  coolie  traffic,  on  the  hi^h  seas.    Tbey 
were  tried  before  Barry,  C.J.,  end  a  jurj,  and 
found  guilty  uf  manslaughter.     The  chief  justice, 
entertaining     some    doubts    as    to    the    proper 
sentence  to  be  passed,  remanded    the    pn&onen 
until  the  April  Sessions  1873,  and  consaited  with 
some  of  the  other  judges,  and,  in  accordance  with 
their  opinion,  passed  a  sentence  of  fifteeu  yeais* 
penal    servitude.      After     the    passing    of    this 
sentence  the  respondents  were   confined   in  the 
gaol  at  Melbourne,  which  is  a  penal  e&iublishment 
within  the    meaning  of  the   colonial    Statute  of 
Gaols    1864,  and   were    aflerwards    removed  to 
Pcntridgo  Gaol,  also  an  establishment  within  the 
meaning  of  the  statute,  to  be  detained  until  the 
expiration  of  the  sentence. 

Afterwards,  on  12th  Sept  1873,  a  writ  of  habeas 
corpus  was  issued  out  of  the  Supreme  Court, 
directed  to  the  Inspector  General  of  Penal  Estab- 
lishments, requiring  him  to  bring  up  the  bodies  of 
the  respondents;  to  which  he  inude  a  return, 
which  is  set  out  in  full  in  the  judgment  of  their 
Lordships,  that  he  detained  the  respondents  by 
virtue  of  the  sentence  passed  upon  their  con- 
viction "  for  the  cause  and  to  the  end  that  they 
may  undergo  such  sentence.'*  Upon  thia  the 
court,  after  argument,  delivered  judjpment  that 
the  return  was  oad,  on  the  ground,  among  others, 
that  a  sentence  of  penal  servitude  oonla  not  be 
carried  out  in  any  gaol  in  the  colony  without  the 
direction  of  one  uf  Her  Majesty's  Princip*! 
Secretaries  o\  State,  and  ordered  the  prisonera  (o 
be  discharged  from  custody. 

Frum  this  urder  the  Crown  obtained  special 
leave  to  appeal. 
/.  F.  Steplven,  Q.C.  and  Bowem^  for  Uie  appellairik 
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krigaed  that  the  order  was  wroDg,  because  stat. 
16  &  17  Vict.  c.  99,  8.  6,  on  which  it  was  made, 
Nily  applies  to  prisoners  convicted  in  the  United 
^ngdom,  and  that  in  any  case  they  ousLt  not  to 
lave  been  discharged,  but  remanded  till  an  order 
uider  the  Act  could  be  obtained.    They  referred 

0  the  following  statutes  : 

9  Gko.  4,  o.  31,  a.  9 ; 
12  A  13  Yiot.  o.  96,  a.a.  1,  2  ; 
16  A  17  Yiot.  o.  99,  aa.  3,  6,  7 ; 
20  A  21  Yiot.  o.  3,  aa.  1, 2,  3 ; 

nd  the  cases  of 

Reg,  T.  Allen,  3  E.  ft  E.  338 ; 

Ex  parte  Lees,  £.  B.  &  E.  828 ; 

Parker't  case,  5  M.  &  W.  32  ; 

Wateon't  ease,  9  A.  &  £.  731 ; 

CobbetVs  case,  5  C.  B.  418  ; 

Hale,  and  Hawkina'  Pleaa  of  the  Crown. 

Field,  Q.C.  and  Bompas,  for  the  respondents, 
ontended  that  upon  the  true  construction  of  the 
tatates  the  detention  was  illegal ;  and  further 
he  court  was  only  competent  to  pronounce  a 
entenceof  "detention  and  compulsory  service  on 
»ablic  works,*'  which  is  distinguishable  from 
'  penal  servitude."    They  cited : 

Baoon'a  Abridgement,  title,  ""  Habeas  Corpna  ; " 

Reg.  V.  Soudsn,  4  B.  &  i^  Id.  294 ; 

Reg.  V.  Noshjbid.  295 ; 

Reg  V.  Deyhel,  Ibid.  243 ; 

nd  went  through  the  earlier  statutes  as  to  trans- 
lortation  before  9  Greo.  4,  c.  31. 

Stephen,  in  reply,  referred  to  E^i  parte  Krans 

1  B.  &  C.  258).  Cur.  adv.  vuli. 
March   1().  —  The  judgment  of  their  Lordships 

ras  delivered  by  Sir  Montague  Smith. — Tht> 
espondents.  Mount  and  Morris,  were  tried  at  the 
essions  of  the  Supremo  Criminal  Court  of  the 
k>loDy  of  Victoria,  upon  a  criminal  information 
jt  murder  committed  on  board  a  British  ship  on 
he  high  seas,  and  were  convicted  of  manslaughter. 
*be  Chief  Justice,  who  tried  them,  entertaining 
cmbts  as  to  the  nature  of  the  sentence  which,  by 
fcw,  might  be  passed,  consulted  the  other  judges 
f  the  Supreme  Court,  who  were  of  opinion  that  a 
entence  of  penal  servitude  might  be  awarded ; 
nd,  accordingly,  at  a  subsequent  sessions,  the 
espondents  were  sentenced  to  penal  servitude  for 
fteen  years.  In  pursuance  of  this  sentence  the 
sspondents  were  first  confined  in  a  gaol  at  Mel- 
oume,  being  a  public  gaol  within  the  meaning  of 
be  Colonial  Act,  The  Statute  of  Gaols  1864, 
nd  were  afterwards,  under  a  warrant  of  the  In- 
pector- General  of  Penal  Establishments,  removed 
3  another  gaol  at  Pentridge,  being  also  a  public 
aol  within  the  meaning  of  the  above  Act,  there  to 
e  detained  until  the  expiration  of  their  sentence, 
r  until  discharged  or  removed  by  lawful  autho- 
itj.  The  respondents,  complaining  that  their 
etention  in  Pentridge  gaol  was  illegal,  obtained 

writ  of  habean  corptcs  from  the  Supremo  Court 
r  Victoria,  to  which  the  Inspector-Ueneral  made 

return  as  follows  : — "  I,  George  Oliphant  Dun- 
in,  Inspector-General  of  Penal  Establishments  in 
le  Colony  of  Victoria,  do  hereby  certify  and 
)turn  in  obedience  to  this  writ,  that  oef ore  the 
>min^  of  the  said  writ  to  me,  to  wvr,  on  the  15th 
ly  of  April,  in  the  year  of  our  Lord  1873,  I  did 
.ke  into  custody,  and  still  retain  in  custody  in 
lol,  the  said  Henry  Clark  Mount  and  William 
barles  Morris,  under  and  by  virtue  of  a  certain 
tnteiico  of  the  Supremo  Court  of  General  Gaol 
elivery,  holden  at  Melbourne  uu  the  19th  day  of 
Lcc'ui^or,  in  the  yuar  of  our  Lord  1872,  delivered 


in  open  court  (the  said  court  being  then  sitting) 
for  a  certain  felony,  that  is  to  say,  manslaughter 
on  the  high  seas,  whereof  the  said  Henry  Clark 
Mount  and  William  Charles  Morris  had  been  by 
the  said  court  then  and  there  respectively  tried 
and  convicted,  which  said  sentence  is  that  each  of 
them,  the  said  Henry  Clark  Mount  and  William 
Charles  Morris,  should  be  kept  in  penal  servitude 
for  the  period  of  fifteen  years ;  and  I  do  further 
certify   that  the   said   Henry   Clark  Mount  and 
William  Charles  Morris  are  now  detained  in  my 
custody,  for  the  cause  and  to  the  end  that  they 
may  undergo  the  sentence  aforesaid.  —  Geo.  O  . 
Duncan."      After  hearing  arguments  upon   th.is 
return,  the  court  made  an  order  that  the  prisor^ers 
**  be  discharged  from  their  imprisonment  ani^^  set 
at  large,"  mainly,  as  appears  from  their  judg  ment, 
on  the  ground  that  a  sentence  of  penal  ser  vitude 
cannot  be  carried  out  in  any  gaol  in  the    colony 
without  the  preliminary  direction  of  onf ..  of  her 
Majesty's  Secretaries  of  State.    The  judf^rnent  on 
this   point  concludes  as  follows: — "Tb,e  punish- 
ment of  transportation  could  not  hav  e  been  en- 
forced unless  the  King  in   Council  ap  .pointed  the 
places  to  which  offenders  were  to  be  transported, 
nor  unless  the  Secretary.of  State  sp  acified  which 
of  the  places  so  appointed  each  parti  cular  offender 
was  to  be  sent  to  (5  Geo.  4,  c.  84,   s.  3).      A  sen- 
tence of  penal  servitude,  whether    passed  in  the 
United  Kingdom  or  in  a  colony,  ro*  quires  the  same 
preliminary  Act  of  a  Secretary  o^;  State  (16  &  17 
yict.    c!.    1M»,   s.    6).      Without     it   the    sentence 
cannot  bo  put  into  execution.      In  cases  of  penal 
servitude  it  ascertains  the  place    where  the  hard  * 
labour  is  to  be  performed,  just  ai  ,  in  ordinary  cases 
the  sentence  of  the  court  asce  rtains  the  gaol  in 
which   imprisonment   is  to  be     undergone ;    and 
although  the  discipline  to  whir  ;h  the  prisoners  are 
subjected    may    be,   as    was     urged  by    the  At- 
torney-General, the  same  as    if  the  Secretary  of 
State's  direction  had  been  ob^  ^ined,  the  imprison- 
ment which  the  prisoners  ar  e  now  undergoing  is 
not  in  accordance  with  the  a  entence  passed  upon 
them,  nor  is  it  in  any  way  su  bservient  or  auxiliary 
to  its  execution."    The  pres*  »nt  appeal  is  from  the 
order  discharging  the  resp  ondents.     It  was   not 
disputed  by  their  counsel  t  t  their  Lord.-liip's  Bar 
that  the  sentence  of  penal    servitude  wrs  riorrect, 
and  their  argument  was  b*  mited  to  alle  ;ed  errors 
in  the  manner  of  its  execi  ition.    Before,  however, 
dealing  with  these  objectic  ms,  it  will  be  convenient 
shortly  to  consider  the  sta  tutory  law  on  which  the 
sentence  itself  is  founded.      The  jurisdiction  to  try 
persons  charged  with  oil  ences  committed  on  the 
sea  within  the  jurisdictic  >ii  of  the  Admiralty  was, 
for  the  first  time,  confei  red  on  Colonial  Criminal 
Courts  in  18-^9,  by  the  L  nperial  Act  (12  &  13  Vict, 
c.  96).     For  this  purpof  ;e  it  was  enacted  (sect.  1) 
that   these  courts  sho^  aid  have  the  same  juris- 
diction ioT  trying  such  offences,  and  be  empowered 
to  take  and  exercise     all    such    proceedings    for 
bringing  persons  chaq  jed  therewith  to  trial,  and 
"  for  and  auxiliary  to    and  consequent  upon  the 
trial,"  as  by  the  law    of  the  colony  mignt  have 
been  taken  if  the  o6  'ence  had   been  committed 
upon  any  waters  with:  m  the  limits  of  the  colony. 
The  second  section,  wl  uch  relates  to  the  sentence 
to  be  passed  in  sucl  i  cases,  provides  that  con- 
victed   persons    shall .    be    subject    to   the    same 
punishment    as    "  by     any    law    now    in    force " 
persons  convicted  of    the  same  offence  would  be 
liable  to  in  case  saoh .  ofEetkc^  Vis^d^V^^^w.  \:)R^\SL\si^^^Nf^<k 
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and  was  "inquired    of,   tried,   and   adjudged  in 
England."    The  words  "  now  in  force  '*  occasioned 
the  doubts  entertained  by  the  Chief  Justice  as  to 
the  nature  of  the  sentence  to  be  passed.     At  the 
time  this  Act  passed  the  punishment  for  man- 
slaughter in  England  (under  the  \*  Geo.  4,  c.  61, 
8.  9)  was  trausportation  for  life,  or  for  a  term  not 
less  than  seven  years,  or  inipritionment,  with  or 
without  hard  labour,  not  exceeding  four  years,  or 
line.     In  consequence  of  the  difficulty  of  finding 
suitable  places  to  which  olTeuders  might  be  trans- 
ported, penal  servitude  was  substituted  in  some 
causes    for    this     punishment   by    the    16    &    17 
Vict.  c.  in'.     This  Act  was  boon  followed  by  the 
20  <t   21    Vict.    c.    3,    which    enacted  that    no 
persor;  should  be  sentenced  to  transportation,  and 
that  persons  who,  if  the  Act  had  not  passed,  might 
have  been  sentenced  to  transportation,  should  be 
liable  to  kSe  sentenced  "  to  be  kept  in  penal  servi 
tude."     It  could  not  be  disputed  that  penal  servi- 
tude woukl  have  been  a  proper  sentence  if  the 
respondents   hud  been  tried  m  England,  and  the 
doubt  throw.a  upon  the  validity  of  such  a  sentence 
in  the   colony  arises  upon  the  question  whether 
the  words    "  now   in   force,"    in   the    12    &   13 
Vict.  c.  9t),  allc»w  of  the  ajxplication  in  the  colonies 
of  the  punishment  substituted  in  England  for  tliat 
in  force  when  t.he  Act  passed.     On  this  f|uestioti 
their  Lordships  Miiuk  that,  although  the  Imperijil 
Act  abolishing  trausportation  does  not  in  terms 
include  the  coloni.es,  it  is  applicable  to  them  with 
respect  to  the  sentences  to  be  passed  on  (lersons 
convicted  in  the  c  olonies  of  offences  only  triable 
'there  by  virtue  of  the  Admiralty  jurisdiction  con- 
ferred by  ihe  Imperial  Act  on  Colonial   Courts. 
8uch   offences   might   be   tried,   after    that    Act, 
either  in , England  or  the  colonics,  and  the  Legis- 
lature clearly  exprei^sed   its    intention    that    the 
punishment   ishould    be   the  same,   wherever  the 
trial  might  take  place.     This  general  intent  and 
policy  should,  therefore,  govern  the  construction 
of  the  Arts,  unless  i  t   plainly  appears  from  the 
language  ot  the  later  s  tatute  that  the  Legislature 
meant  to  change  it.     The  words  "  now  in  force," 
in  the  original  Act,  no   doubt  apply  in  terms  to 
the  existing  law.   But  th-e  latter  part  of  the  section, 
directing  that  the  punis  hment  should  be  the  same 
as  it  would  have  have  V)een  if  the  offence  "  were 
inquired   of,   tried,   and    adjudged    in    England," 
show  with  distinctness  that  the  imperial  Legis- 
lature was   conferring  power  upon   the  colonies 
to  try  offences  properly   cognizable   in   England, 
with  the  consequences  which  would  have  attended 
a  trial  there.     The  punisViment  was  accordingly 
directed  to  be  the  same  tis  it  would   have  been 
by    the   existing    law    if    \  he   offence    had    been 
tried    in    England.      When   the  imperial   Legis- 
lature   altered   that   law,   a  nd   substituted   penal 
servitude  for   transportatio.o,  it  was    reasonable 
to    suppose    that    the    alteiation    was    intended 
to  embrace  sentences  for  offences   tried  in  the 
colonies  under  the  special  'jurisdiction  conferred 
by  the   12  &    13  Vict.,  since  there  is  no  trace 
of  any    intention  on    the    pcirt    of    the    Legisla- 
ture to  change  the   policy    of    that   Act,   which 
orders  these  sentences  to  be  passed  according  to 
the  law  of  England.     This  construction  creates  no 
conflict  between  imperial  antd  colonial  authority,* 
and  in  no  way  affects  the  rights  and  privileges  of 
the  colonial  legislatures.     It  simply  affirms  that 
the  imperial  statute  which  gai'c  the  courts  of  the 
volumca,  tjuoad  oilcnceti  cumujiitVud  upon  xAiu  taoaa 


beyond  their  territorial  limits,  a  jurisdiction  which 
their  own  legislatures  could  not  confer,  was 
altered  by  a  subsequent  imperial  Act.  Their 
lordships  therefore  see  no  reason  for  disagreeing 
with  the  judges  who  advised  the  Chief  Justice  that 
a  sentence  of  penal  servitude  might  be  passed 
upon  the  respondents.  The  only  question  argned 
at  the  bar,  on  behalf  of  the  respondents,  related 
to  the  manner  of  executing  this  sentence  in  the 
colony,  and  must  now  be  considered.  At  the  pas^ 
ing  of  the  Act  conferring  Admiralty  jurisdiction 
on  the  colonics  (12  &,  13  Vict.),  the  punishment  for 
manslaughter,  acxrording  to  English  law,  was,  u 
already  ^tated,  trunsi>ortatiou,  or  imprisonmeQt 
with  hard  labour  for  four  years.  The  17th  section 
of  the  Imperial  Act  (5  Geo.  4,  c.  84),  which  con- 
solidates the  earlier  Acts  relating  to  transportation, 
recognised  the  power,  then  existing  in  some 
colonies,  to  transport  offenders ;  and  by  the  M 
section  of  the  Imperial  Act,  passed  in  the  follow- 
ing year  (6  Geo.  4,  c.  t>lO»  the  king  was  em- 
powered, by  an  order  in  council,  to  authorise 
governoi-s  of  colonies  to  appoint  places  to  which 
offenders  sentenced  in  the  colonies  to  transportation 
should  be  sent.  The  colonial  Acts  of  New  Sooth 
Wales,  which  then  included  Victoria  (afterwards 
made  applicable  to  the  new  colony  by  the  1-kh 
Vict.,  No.  4'.'),  show  that  an  order  m  council  wu 
issucil  by  the  king  under  the  last- mentioned 
statute,  and  that  provision  was  made  by  the 
colonial  legislature  for  carrying  sentences  of  trans- 
portation into  execution.  (See  7  Geo.  4,  Na 
5;  11  Geo.  4,  No.  12;  :J  Will.  4,  No.  3.)  Bitt 
the  same  difficulty  of  carrying  into  execution 
sentences  of  trans|)ortation  was  experienced  in  the 
colonies  as  existed  in  England,  and  accordingly  bj 
the  New  South  Wales  Act  (1 1  Vict.  c.  34).  it 
was  enacted,  whilst  continuing  the  sentence  of 
transportation,  that  in  lieu  thereof  offenders  mighi 
be  sentenced  to  be  kept  to  hard  labour  on  roads  or 
public  works.  Such  was  the  state  of  the  colonial 
law  relating  to  transportation  when  the  Admixaliy 
jurisdiction  to  try  offenders  was  conferred  on 
colonial  courts  (12  &  13  Vict.),  and  there 
would  seem  to  be  no  sufficient  reason  for  saying, 
if  a  sentence  of  transportation  had  then  bea 
awarded  in  the  colony,  that  its  execution  shoold 
have  been  transferred  to  the  English  authoritiei. 
The  direction  in  the  Act  that  the  punishment 
should  be  the  same  as  if  the  trial  had  been  in 
England  is  satisfied  by  holding  that  the  nattireof 
the  sentence  must  be  the  same.  It  could  hsrdlj 
have  been  intended,  if  the  sentence  were  imprison- 
ment, that  the  offender  should  be  sent  to  England 
to  be  contined  in  an  English  gaol ;  or  that  the  pro- 
visions relating  to  transportation  from  England, 
which  include  power  to  imprison  in  £uglish  eaoli 
(see  5  Geo.  4,  c.  84,  ss.  18,  19),  should  be 
put  in  force.  When  the  law  of  England  aboliahed 
trans]^ortation,  and  substituted  for  it  penal  serri- 
tude,  the  latter,  as  already  stated,  became  a  sen- 
tence which  might  be  lawfally  passed  by  the 
colonial  courts  when  acting  imder  their  Adnuraby 
criminal  jurisdiction.  The  argument  for  the  ret- 
pondcnts  came  to  this :  that  there  being  no  snch 
punishment  as  "  penal  servitude,"  eo  nomine,  in 
Victoria,  such  a  sentence  could  be  carried  info 
execution  only  in  accordance  with  the  disciplinary 
regulations  of  the  English  statutes,  and  if  tboi* 
regulations  were  not  applicable»  that  it  ooaldnot 
he  carried  into  effect  at  all.  It  mm  Mid  tW 
,  VtW^VtVi  viUuLsu  of    the    Imperial  Aci    (16  ir  17' 
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Vict.),  which  for  the  first  time  introduced  penal 
servitude  as  a  bubstitute  for  transportation,  was 
applicable  to    colonial    sentences.      This    section 
enacts  that  persons  sentenced  to  penal  servitude 
may    be   confined  in    such    prison  or  place    in 
the  United  Kingdom  or  in  her  Majesty*s  dominions 
beyond  seas,  as  a  Secretary  of  State  may  direct. 
The  Supreme  Court  yielded  to  this  contention,  and 
held  that  without  a  preliminary  order  of  a  Sec- 
retary of  State  appomting   the  prison  or    place 
"where  the  labour  was  to  be  performed,  the  sentence 
could  not  be  put  into  execution.    The  question  is 
not  free  from  difficulty ;  but  their  Lordships,  on 
the  whole,  think  that  the  directions  in  the  6th 
clause  form  no  part  of  the  sentence.    They  are  not 
contained  in  the  section  of  the  Act  defining  the 
nature  of  the  sentence,  nor  are  they  embodied  in 
it  when  judicially  pronounced.    It  appears  to  them 
that  these  provisions  relate  only  to  the  manner  of 
its    execution  and  to  matters  of  administration, 
and  therefore  need  not  be  resorted  to  in  the  case 
of  sentences  passed  in  the  colonies,  which,  in  their 
view,  may  be  carried  into  effect  in  accordance  with 
the  procedure  provided  by  them.     It  is  then  said 
that  no  legislative  provision  has  been  made  in  the 
colony  for  executing    this    sentence.     Supposing 
this  were  so,  and  that  a  sentence  of  penal  servi- 
tude had  been  absolutely  new  in  the  colony,  it 
oo'ald  by  no  means  follow  after  the  imperial  Legis- 
lature had  directed  such  a  sentence  to  be  awarded, 
that,  when  passed,  it  might  be  treated  as  null, 
because  no  means  had  previously  been  provided 
there  for  carrying  it  into  effect.    But,  on  behalf  of 
the  Attorney-General,  it  is  urged  that  means  do 
exist  in  the  colony  for  executing  an    analogous 
sentence,    which    are     adapted    to     executing 
that  of  penal  servitude.    The  Imperial  Act,  which 
<  snbstitntes  penal  servitude  for  transportation,  de- 
fines or  describes  the  sentence  only  by  the  following 
terms  :  that  the  offender  *'  be  kept  in  penal  servi- 
tude;" "  kepi/' of  course,  implies  detention,  and 
"  penal  servitude  "  compulsory  labour.   This,  then, 
is  the  nature  of  the  sentence.    The  Colonial  Act 
(11  Vict.  c.  34)  provides  that  in  lieu  of  transporta- 
tion offenders  may  be  sentenced  to  be  kept  to  hard 
labour  on  roads  or  public  works ;  and  now,  by  the 
Criminal  Law  Consolidation  Act  (27  Vict.,  No.  233), 
transportation  is  virtually  abolished  in  the  colony, 
%nd  detention  and  keeping  to  hard  labour  on  pub- 
lic works  at  places  to  be  appointed  for  that  pur- 
pose is  substituted   for  it  (sect.  291).     By   the 
Statute    of     Oaols     1804,     the      Governor     in 
Ooancil  may  appoint  places  in  Victoria  at  which 
offenders  under  such  a  sentence  of  detention  shall 
be  detained  and  kept  to  hard  labour  (sect.  4),  and 
it    18  directed  that  all  gaols  and  hulks  shall  be 
imcier  the  charge  and  direction  of  the  sheriff,  or 
ancb.  other  officer  as  the  governor  may  appoint 
{sect.  8).    By  a  later  Act  (The  Statute  of  tiaols 
Amendment  Act    1871)  the   8th   section  of  the 
former  Act  is  repealed,  and  the  Governor  in  Coun- 
<jil  is  eaii)owerea  to  appoint  an  Inspector-General 
oT    Penal    Establishments,  who  was  to  have  the 
oharge  and  direction  of  all  gaols  and  hulks,  with 
poorer  to  remove  prisoners  under  sentence  from 
one   g&ol  to  another.    This  statutory  officer  was 
ihi vested  with  the  powers  which  before  belonged  to 
"ghe  sheriff.    Moreover,  by  a  recent  imperial  sta- 
'tiite.  The  Colonial  Prisoners'  Removal  Act  1869, 
^irbicb  in  effect  authorises  inter-colonial  transpor- 
1,  it  is  enacted  that  prisoners  "under  sen- 
of  transportation,  imprisonment,  or  penal 


servitude,"  may  be  removed  under  certain  condi- 
tions and  regulations,  and  by  agreement  be^.ween 
any  two  colonies,  from  one  colony  to  the  other,  for 
the  purpose  of  undergoing  their  sentence  in  the 
other  colony.  This  statute  recognizes  **  penal 
servitude  "  as  a  punishment  existing  in,  at  least, 
some  colonies,  and  places  it  in  the  same  category 
with  "  transportation  and  imprisonment."  In  the 
result,  it  appears  to  their  Lordships,  upon  a  review 
of  the  above-mentioned  Acts  of  the  imperial  and 
colonial  Legislatures,  that  sentences  of  penal  ser- 
vitude, in  other  words,  of  detention  and  compuU 
sory  service,  may  be  carried  into  execution  in  the 
colony ;  and,  therefore,  that  the  return  of  the  In- 
spector-General that  he  detained  the  respondents 
b^  virtue  of  the  sentence  passed  upon  their  con- 
viction "  for  the  cause  and  to  the  end  that  the^ 
may  undergo  such  sentence,"  is  correct.  But  if 
this  were  not  so,  and  if  the  judges  of  the  Supreme 
Court  were  right  in  holding  that  an  order  of  the 
Secretary  of  btate  was  necessary,  their  Lordships 
think  they  erred  in  setting  the  prisoners  at  large. 
In  any  event,  some  time  must  havo  elapsed  after 
the  sentence  had  been  passed  before  such  an  order 
could  be  obtained,  during  which  the  prisoners 
must  have  been  necessarily  detained  by  the 
Inspector-General,  as  the  statutory  sheriff*;  and 
in  any  view  of  the  case,  the  court  should, 
in  their  opinion,  have  remanded  the  prisoners 
to  his  custody,  to  give  the  opportunity  for  an 
application  to  the  Secretary  of  State  for  the  order 
the  court  thought  necessary.  The  prisoners, 
who  had  been  convicted  ot  felony,  ought  not  to 
have  been  set  at  large  during  the  term  of  their 
sentence,  until  it  was  clear  that  no  lawful  means 
of  executing  it  could  be  found  :  (Ex  parte  Krans, 
1  B.  &  C.  258 ;  Parker's  case,  5  M.'A  W.  32.)  The 
case  of  Beg  v.  Allen  (3  E.  &  E.  338)  was  exceptional 
in  its  circumstances ;  the  prisoner  had  been  tried 
by  a  court-martial  in  India,  and  when  he  had  been 
brought  to  England  under  an  invalid  warrant, 
there  seemed  to  be  no  lawful  way  of  carrying  the 
sentence  into  effect.  For  these  reasons  their  Lord- 
ships will  humbly  advise  her  Majesty  to  reverse 
the  order  under  appeal. 

Solicitors  for    the  appellant,    Freshfields    and 
Williams, 

Solicitors  for  the  respondents    Stoneham  and 
Legge, 


COUBT  OF  QUSEV'S  BEITCH. 

Reported  by  J.  Srortt  and  M.  W.  McKilulb,  Etqn. 

Barri8ter8*at-LAw. 


Monday,  April  19, 1875. 

Re  The  Guardians  op  the  Pooe  op  the 
Darlington  Union. 

Elementary  Education  Act  1873  (36  ^  37  Vict, 
c.  86),  s,  3 — Payment  of  school  fees  of  pamper 
children. 

Money  granted  under  the  Elementary  Education 
Act  1873  (36  &  37  Vict.  c.  86),  s.  ^,  for  the  eduea- 
Hon  of  the  children  of  persons  receiving  relief  out 
of  the  workhouse,  need  not  he  paid  to  theparents^ 
hut  may  in  the  discretion  of  the  auardiarM  he 
directly  applied  in  payment  of  the  school  fees. 

Manisty,  Q.C.  (C.    Crompton  with  him)   moved, 
on  behalf  of  a  guardian  and  ratepayer,  for  a  rale 
calling  on  the  auditor  and  tke  %\sAX^Sab3i%  tSL  >^% 
poor  of  the  Dar\iug\Aiv  TSxvvwv^^  ^^-^  c»K>afe^\s^ 
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a  wn*^j  of  cfiftioraH  should  not  issue  to  briug  up 
the   tjichoo    fees  account  together  with   tlio  allow- 
Jii*'  jes  Hiid  reasons  for  the  allowances.     The  object 
of    this  motion,  which  is  made  under  7  &  8  Vict. 
'.5.  101,  s.  35,  is  to  obtain  the  decision  of  the  court 
on  the  construction  of  the  Elementary  Education 
Act  (36  &  37  Vict.  c.  86),  s.  3,  as  to  which  a  diffe- 
rence of  opinion  has  arisen  among  the  guardians. 
That  section  repeals  Denison's  Act  (18  &  19   Vi(rt. 
c.  D-i),  and  in   lieu  thereof  enacts  the  following 
provisions :  *'  Where  relief  out  of  the  workhouse 
•  18  given  by  the  guardians  or  their  order  by  way  of 
weekly  or  other  continuing  allowance  to  the  parent 
of  any  child  between  five  and  thirteen  years  of 
age,  or  to  any  such  child,  it  shall  be  a  condition 
for  the  continuance  of  sucli  relief  that  elementary 
education    in    reading,    writing,    and    arithmetic 
shall"   (except  Tinder  certain  circumstances)   **be 
prnvid*  d    for    such     child,    and     the     guardians 
shall     give     such     further    relief     (if     auy)     as 
may  be  necessary  for  that  purpose.     Any   such 
relief  to  a  parent  as  above  mentioned  shall  not  be 
granted   or    refused   on   condition    of    the    child 
attending  any  public  elementary  school  other  than 
such   as   may   be   selected   by   the    parent.     The 
guardians  shall  not  have  power  under  this  section 
to  give  any  relief  to  a  parent  in  order  to  enable 
such   parent  to  pay  more  than  the  ordinary  fee 
payable  at  the  school  which  he  selects,  or  more 
than  one  farthing   for  each   attendance  at  such 
school,  as  defined  by  the  minutes  of  the  education 
department  for  the  time  being  in  force  with  respect 
to   the   Grovernment  grant.     All  relief  given  by 
guardians  under  this  section  shall  be  paid  out  of 
their  common  fund."     According  to  the  true  con- 
struction of  this  enactment,  it  is  obligatory  on 
the  guardians,   where  relief  is   granted  for  the 
purpose    of    education,    to    pay    the    money    to 
the   persons    relieved,   and    the    practice    which 
has  been  adopted  of   paying   the  money  direct 
to     the     master     or     mistress     of    the     school 
which  the  children  attend  is  illegal.    The  other 
children  bring  the  money  for  the  fees  w^ith  them 
to  the  school,  and,  consequently,  when  the  children 
of  parents  who  are  in  receipt  of  relief  come  to 
school  without  the  money,  they  become  known 
among   their   schoolfellows    as   pauper    children. 
There  is  no  suggestion  in  this  case  of  any  appre- 
hension on  the  part  of   the  guai-dians  that  the 
money  may  be  misappropriated  by  the  parents. 

CocKBURN,  C.  J. — 1  am  of  opinion  that  there 
ought  to  be  no  rule.  All  that  the  Act  was  passed 
to  secure  was,  that  where  parents  were  in  a  con- 
dition of  pauperism,  and  could  not  find  the  money 
to  get  their  children  educated,  in  order  to  insure 
the  education  of  the  children,  the  guardians  should 
find  the  money  necessary  for  that  purpose.  This 
may  be  done  either  by  paying  the  money  to  the 
parents,  or  by  paying  the  school  fees  for  the 
children,  as  is  done  here ;  as  to  adopting  the 
one  course  or  the  other,  it  is  left  in  the  dis- 
cretion of  the  guardians  under  the  particular 
circumstancei  of  each  case  to  do  what  they  think 
most  beneficial.  There  may  in  this  particular 
instance  be  no  danger  of  diversion  of  the  money 
to  other  purposes  ;  but  cases  might  arise  where 
persons  of  bad  character,  and  of  oad  habits  and 
mode  of  life,  might  do  so.  With  regard  to  the 
alleged  hardship  on  the  childen,  it  does  not  appear 
to  be  unjust  that  children  who  are  the  children  of 
paupers  should  be  looked  upon  as  being  in  that  posi- 
tion at  achoo],  just  as  they  would  be  anywhere  else. 


Blackburn,  J. — I  am  entirely  of  the  same 
opinion.  The  intention  of  the  Act  is  that  the 
guardians  are  to  insist  on  the  children  of  paupers 
being  sent  to  school  and  educated,  and,  if  neces- 
sary, are  to  provide  the  funds  required  for  that 
purpose,  but  in  so  doing  the  Act  leaves  them  tf 
liberty  to  pursue  whichever  course  they  think  fit 

Mellor  and  Field,  JJ.,  concurred. 

Jitde  refiued. 
Attorney,  C.  T.  Foster, 


Saturday,  April  24, 1876. 

Baldwin  (app.)  v.  White  (resp.) 

Waich  houses—County  police  stcUions — Exietuion 
of  boroughs  into  counties — 6  ^  6  Will.  4,  c  76, 
8.84. 
The  Municipal  Act  1S35,  8.  84,  eticLcU  a  penaliy  n 
summary  conviction  for  refusal  to  give  up  to  watck 
committees  of  boroughs  aU  wcUch  houses  wUhin 
their  boroughs,  the  expenses  for  whieh  had  hen 
provided  for  by  previotis  Acts. 
By  a  local  Act  of  187rs  the  borough  of  Bright(m, 
which  was  incorporated  in  1854,  vhis  extended  to 
iticlude  East   Preston,  in  %chieh   were  a  pdict 
office  and  cells,  forming  part  of  a  police  staim 
which  had  been^  provided  for  the  county  by  ike 
quarter  sessions  in  1870,  under  the  powers  ofik$ 
County  Police  Acts,  tlie  first  of  which  uKupastei 
in  1839. 
Held,  upon  a  case  stated  in  a  summary  eonrufioi 
of  the  superintendent  of  the  county  pclice  station, 
for  refiising  to  give  up  these  offices  and  ceUs  to  tU 
Brighton  Waich  Committee,  thai  sect.  84  </  (ii 
Municipal  Act  applies  only  to  such  waiek  hmsm 
as  those  the  expenses  of  which  had  been  prtwiid 
for  by  earli**r  Acts,   and  not   to   county  poiia 
stations  authorised  by  subsequent  Acts, 
This  was  a  case  stated  by  the  stipendiary  magii- 
trate  and  justice  of  the  peace  for  the  boroogfa  of 
Brighton,  for  the  opinion  of  the  oonrt»  pmoiai^ 
to  20  &  21  Vict.  c.  43. 

Upon  the  comprint  of  the  respondent^  the  ap- 
pellant was  summoned  for  that  he  at  Preston,  n 
the  said  borough,  on  the  5th  Jan.  1874^  being  thm 
and  there  the  person  having  the  charge,  contni, 
and  possession  of  a  building,  part  whereof  bid 
been  thcretofoi  e  used  as  a  watch  hocse,  to  wit,  the 
police  office  and  cells,  did  refuse  to  give  up  sac^ 
part  thereof  from  the  hour  of  four  in  the  aftemooi 
until  the  hour  of  nine  in  the  forenoon,  for  the  use 
and  accommodation  of  the  constables  appointed  for 
the  said  borough,  under  the  Act  5  &  6  WilL  4»c.  K 
8.84. 

A  charter  of  incorporation  was  on  the  Ist  Apri 
1854  granted  to  the  borough  of  Brighton,  decklni 
to  be  co-extensive  with  the  parish  of  Briehton,  loi 
constables  were  thereupon  and  have  lieeo  son 
appointed  by  the  watch  committee  for  the  sud 
borough,  according  to  the  provisions  of  5  ^  ^ 
Will.  4,  c.  76. 

By  a  local  Act,  to  be  cited  as  "  The  BrightoB 
Borough  Extension  Act  1873,"  which  received  the 
Royal  assent  the  7th  July  1873,  it  was  eosetei 
"  that  from  and  after  the  31st  Oct.  1873,  the  ad 
borough  should  extend  to  and  include  part  d  the 
parish  of  Preston,  in  the  county  of  Sussex  (wbich 
parish  adjoins  Brighton  pariah)'*  insac^Acti^ 
ferred  to  as  East  Preston. 

In  East  Preston  there  existed,  at  the  pMiNf  * 
the  said  Brighton  Boroagh  Bztonnoii  Aoti  w  ^ 
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the  date  when  the  offence  of  which  the  appellant 
was  Buoimoned  was  alleged  to  have  been  com- 
mitted, a  station  of  the  East  Sussex  County  Con- 
stabalarj.  This  station  consisted  of  a  residence 
for  the  superintendent  of  a  district  of  the  coanty 
comprising  other  parishes  besides  Preston,  and  for 
two  other  constables  with  families,  or  five  single 
constables,  a  police  office  and  cells,  and  other 
buildings. 

This  station  and  these  buildings  were  provided 
about  three  years  before  the  passing  of  the  said 
local  Act  of  1873  by  the  iustices  of  East  Sussex  in 
quarter  sessions,  under  the  powers  of  the  Act  3^4 
Vict.  0.  88,  and  the  other  Acts  relating  to  the 
county  police.  The  cost  thereof  and  of  other  police 
stations  provided  for  the  county  from  time  to  time 
was  raised  at  interest  by  charges  on  the  county 
police  rates,  the  principal  being  repayable  by 
twenty  annual  instalments,  of  which  some  have 
been  paid  off  and  some  remain  unpaid. 

The  appellant  was  the  superintendent  of  the 
county  constabulary,  residing  at  and  having  charge 
of  the  said  station  at  East  Pieston  at  the  time 
when  the  offence  was  alleged  to  have  been  com- 
mitted. 

On  the  3rd  Nov.  1873,  a  notice  signed  by  the 
mayor  of  the  said  borough,  was,  pursuant  to  5  &  6 
Will.  4,  c.  76,  s.  84,  fixed  on  the  door  of  the  Town 
Hall  and  every  church  within  such  borough.  The 
following  is  a  copy  of  such  notice : 

Borongh  of  Brighton. 

The  Brighton  Borongh  Extension  Aot  1873,  and  the 
Mnnioipai  Corporations  Act. 

Whereas,  pursuant  to  the  powers  contained  in  the 
above  Municipal  Corporations  Act,  the  watch  committee 
of  the  said  borough  have  appoiuted  a  sufficient  number 
of  men  to  act  as  constables  for  preserving  the  peace  by 
day  and  by  night,  and  preyenting  robberies  and  other 
felonies,  and  apprehending  offenders  against  the  peace 
within  the  limits  of  the  borough,  as  extended  by  the 
Brighton  Borough  Extension  Act  1873.  Notice  is  hereby 
l^ven,  that  the  constables  appointed  as  afore  taid  will, 
on  Saturday,  the  8th  Nov.  1873,  begin  to  act  in  and  for 
the  said  extended  borough  as  constables,  in  conformity 
with  the  said  Acts ;  and  I  hereby  appoint  (George  White, 
the  chief  constable  of  the  said  borough,  the  person  to 
whom  all  watch  houses  and  watch  boxes  within  the  said 
extended  borough,  and  all  arms,  accoutrements,  and 
other  necessaries  provided  at  the  public  expense  for  any 
watchmen,  oonstables,  patrol,  or  police  therein,  shall  be 
l^ven  np  for  the  use  and  accommodation  of  the  con- 
stables so  appointed  as  aforesaid. 

Dated  1st  Nov.  1873.  Jamss  Ireland. 

BCayor  of  the  borough  of  Bnghton. 

There  had  been  no  appointment  of  any  con- 
Btables  by  the  watch  committee  of  the  said 
borongh  botween  the  time  of  the  said  Brighton 
Borough  Extension  Act  coming  into  operation. 
(the  1st  Nov.  1873)  and  the  fixing  of  the  said 
notice,  but  there  was  on  the  1st  Nov.  1873,  an 
efficient  body  of  police  who  had  been  appointed  by 
the  watch  committee  previously  to  tne  said  1st 
!Noy.  1873,  constables  of  the  said  borough,  as  it 
then  existed,  and  by  whom  the  watchinff  of  the 
extended  borough  was  after  the  said  1st  Nov.  1873 
conducted. 

On  the  5th  Jan.  1874,  the  day  on  which  the 
offence  is  charged,  the  respondent,  who  was  chief 
officer  of  the  Brighton  Borongh  Police,  went  afVer 
the  hour  of  four  m  the  afternoon  to  the  station  at 
'Ernst  Preston,  and  saw  the  appellant,  and  demanded 
of  him  possession  of  such  part  of  the  said  station 
as  had  oeen  theretofore  used  as  a  watch  house,  in 
the  following  words : 

I,  Geocge.  white,  the  person  named  by  the  mayor  of 
t]M  boKongli  of  Bnghton  for  that  purpose,  demand  to 
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have  given  up  to  me,  for  the  use  and  accommodation  of 
the  constables  appointed  uuder  the  statute  5  &  6  Will.  4. 
c.  76,  that  part  of  this  police  station  which  has  been  here, 
tofore  used  as  a  watch  house  (that  is,  the  police  office 
and  cells),  every  day  from  the  hour  of  four  o'clock  in  the 
afternoon  until  the  nour  of  nine  in  the  forenoon,  and  it  is 
now  four  o'clock,  and  I  require  you  now  to  give  up  pos- 
session. 

The  appellant  refused  to  give  possession  thereof 
and  the  complaint  on  which  he  was  summoned,  as 
before  statea,  was  made  against  him  by  the  re- 
spondent. 

The  said  justice  was  of  opinion  that  such  part  of 
the  said  station  as  had  been  used  as  a  police  office 
and  cells  constituted  a  watch  house  within  the 
meaning  of  5  &  6  Will.  4,  c.  76,  s.  84;  and  that 
sect.  84  applied  to  such  part  of  the  said  station  ; 
and  that  possession  of  such  part  of  the  said  station 
ought  on  demand  by  the  respondent,  as  before 
stated,  to  have  been  given  by  the  appellaut ;  and 
that  he  bad  jurisdiction  to  convict  the  appellant  of 
the  offence  charged  in  the  summons  ;  and  he  con- 
victed him  of  such  offence,  and  sentenced  him  to 
pay  a  fine  of  11.  and  costs,  or  in  deFault  to  be  im- 
prisoned seven  days,  whereupon  the  ap^K'llant 
applied  for  this  case. 

If  the  court  should  be  of  opinion  that  the  said 
judgment  delivered  by  the  said  justice  was  correc^t, 
the  said  conviction  of  the  appellant  is  to  stand  and 
have  full  efiect ;  but  if  the  court  should  be  of  a 
different  opinion,  the  said  complaint  against  the 
appellant  is  to  stand  dismissed. 

Merrijield  (with  him  Mortimer)  argued  for  the 
appellant. — This  is  in  effect  a  disputed  claim  to 
this  police  office  by  the  county  of  Sussex  and  the 
borough  of  Brighton,  the  county  being  here  in  the 
position  of  appellants  against  the  magistrate's 
order.  The  B4th  section  of  the  Municipal  Act 
1835  (5  &  6  Will.  4,  o.  76),  enacts,  "  That  as  soon 
as  constables  shall  have  been  appointed  by  the 
watch  committee  for  any  borough,  a  notice  signed 
by  the  mayor  of  such  borough,  specifying  the  dav 
on  which  such  oonstables  shall  begin  to  act,  shall 
be  fixed  on  the  door  of  the  town  hall  and  every 
church  within  such  borough ;  and  on  the  day  so 
specified  in  such  notice,  so  much  of  all  Acts  named 
in  couiunction  with  such  borough  in  the  schedule  E 
to  this  Act  annexed,  and  of  aU  Acts  made  before 
the  passing  of  this  Act,  as  relates  to  the  appoint- 
ment, regulation,  powers,  and  duties,  or  to  the 
assessment  or  collection  of  any  rate  to  provide  for 
the  expenses  of  any  watchmen,  constables,  patrol 
or  police  for  any  place  situated  within  such 
borough,  shall  cease  and  determine ;  and  all  watch 
houses  and  watch  boxes  in  any  such  place,  and  all 
arms,  accoutrements,  and  other  necessaries  pro- 
vided at  the  public  expense  for  any  watchmen, 
constables,  patrol  or  police  therein,  shall  be  given 
up  to  such  persons  as  shall  be  named  by  the  said 
mayor  in  such  notice,  for  the  use  and  accommoda- 
tion of  the  constables  to  be  appointed  under  this 
Act,  and  all  the  property  so  to  be  given  up  shall 
be  deemed  to  belong  to  the  body  corporate  of  such 
borough ;  and  in  case  any  person  having  the 
charee,  control,  or  possession  of  any  watch  house, 
watch  box,  arms,  accoutrements,  or  necessaries  as 
aforesaid,  shall  neglect  or  refuse  to  g^ve  up  the 
same,  as  hereinbefore  required,  every  such  offender, 
being  convicted  thereof  before  two  justices  ot  the 
peace,  shall  for  every  such  offence  forfeit  and  pay, 
over  and  above  the  value  of  the  property  not  given 
up,  such  sum  not  exceeding  52.,  as  the  justices 
shall  think  meet ;  and  where  there  shall  be  any 
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baildiD^  in  any  such  place  as  aforesaid,  a  part  only 
of  which  building  shall  have  been  heretofore  used 
as  a  watch  house,  such  part  shall  be  given  up 
evenr  day  from  the  hour  of  four  in  the  afternoon 
until  the  hour  of  nine  in  the  forenoon,  for  the  use 
and  accommodation  of  the  constables  to  bo  ap- 
pointed under  this  Act ;  and  if  any  person  having 
the  charge,  control,  or  possession  of  any  such 
building,  shall  neglect  or  refuse  to  give  up  such 
part  thereof  for  the  purposes  aforesaid,  or  to  per- 
mit free  access  thereto  or  egress  therefrom  during 
any  portion  of  the  time  above  prescribed,  every 
such  offender  being  convicted  thereof  before  any 
two  justices  of  the  peace,  shall  for  every  such  offence 
forfeit  and  pay  such  sum,  not  exceeding  5^,  as  the 
said  justices  shall  think  meet."  At  the  time  that 
Act  was  passed,  the  watchmen  and  constables 
were  appointed  locally,  and  were  not  in  any  way 
connected  with  the  county  police,  who  were  first 
brought  into  existence  by  an  Act  of  1839  (2  &  3 
Vict.  c.  93),  and  for  whose  use  and  accommodation 
this  police  office  was  constructed.  Therefore, 
although  the  subsequent  charter  of  incorporation 
which  was  granted  to  Brighton  extended  to  its 
inhabitants  the  powers  and  provisions  of  the 
Municipal  Act  according  to  the  141st  section,  the 
84th  section  cannot  apply  to  the  buildings  here  in 
dispute.     [Stopped  by  the  court  ] 

Maniftty,  Q.C.  (with  him  Finlay),  for  the  respon- 
dent.— By  the  76th  section  of  the  Municipal  Act 
1835,  constables  are  to  be  sworn,  "  and  the  men  so 
sworn  shall  not  only  within  such  borough,  but  also 
within  the  county  in  which  such  borough  or  part 
thereof  shall  be  situated,  and  also  within  every 
county  being  within  seven  miles  of  any  part  of 
such  borough,"  exercise  the  powers  and  do  the 
duties  entrusted  to  them.  It  is  but  reasonable, 
therefore,  that  the  borough  police  should  have  the 
use  of  the  offices  and  cells  within  their  seven  miles 
range  of  jurisdiction,  although  the  property  re- 
mains still  in  the  county  at  whose  expense  they 
were  built.  The  words,  "any  such  place,"  in 
which  the  watch  houses  to  be  given  up  are  situ- 
ated, must  relate  to  all  boroughs  governed  by  the 
Municipal  Act  of  1835,  whether  then  or  aflerwaids 
incorporated. 

Merrifield  was  not  heard  in  reply. 

Blackburn,  J. — I  think  this  conviction  must  be 
quashed.  The  watch  houses  are,  by  sect.  84  of 
the  Municipal  Act  1835,  transferred  to  the  watch 
committees  of  the  boroughs  mentioned  in  the 
schedule;  but  the  section  refers  only  to  those 
watch  boxes  in  any  such  places  as  those  with 
which  the  Acts  named  in  the  schedule  were  in  con- 
junction, and  to  those  the  expenses  of  which  were 
provided  by  Acts  made  before  the  passing  of  the 
Municipal  Act.  Here  the  county  of  Sussex  had 
obtained  or  constructed  this  office  and  these  cells 
under  Acts  which  were  entirely  subsequent  to  the 
Act  of  1835,  and  sect.  84  of  that  Act  can  have  no 
application  to  them. 

Lusu,  QuAiN,  and  Field,  JJ.,  concurred. 

Judgment  for  appellant 

Attorneys  for  appellant.  Burton,  Yealea,  and 
Hart,  for  W.  K,  J.  Langridge,  Lewes. 

Attorneys  for  respondent,  Tillpard,  Godden,  and 
Holme,  for  Black,  Freeman,  and  QeU,  Brighton. 


Thursday,  April  22,  1875. 

lie  WiLUAM  Smith. 

Jiutlces  of  ilie  peace— JermB^B  Act  (11  ^'  12  Vid,  c. 
43),  88,  1,  2 — Service  of  sumntona — Hearing  of 
information    "  ex  parte  " — Certiorari    to    qwuh 
conviction. 
By  11  ^  12  Viet,  c.  43,  s.  2,  if  a  summonB  is  proved 
to  have  been  duly  served  a  reasonable  time  be/ore 
the  time  for  appearance,   and  is  disobeyed,  the 
justices  may  hear  tlie  case  "  e»  parte." 
Held,  that  to  give  the  justices  jurisdiction  to  hear 
the  ca^se  **  ex  parte,**  the  circumstances  should  he 
such  as  to  lead  to  the  conclusion  thai  the  sum- 
mojis  was  brought  to  the  knowledge  of  the  defew' 
diint. 
By  sect.  1  a  summons  may  be  served  on  a  defendani 
by  leaving  it  with  soine  person  for  him  ai  his  last 
or  most  usual  place  of  abode. 
Per  Q.uain,  J. — Tlie  nature  of  the  summons  must  he 

CA'plained  to  the  person  with  whom  it  is  lefL 
W.  o.  was  convicted  of  assault  before  two  justices  in 
his  absence  on  tJie  12fh  March,  on  proof  that  a 
sumynons  had  been  left  at  his  mother  s  house  on 
the  lOth.     He  w<is  at  sea,  pursuing  his  cocaticm 
as  a  fisherman,  from  the  9th  to  tlie  l^th,  and  did 
not  knoio  of  the  summons  until  after  his  ttm- 
viHion. 
Held,  that  the  justifies  had  acted  without  jurisdic- 
diction,  and  a  rule  for  a  certiorari  to  bring  up 
and  quash  the  conviction  made  absolute. 
Re  Williams  (21  L.  /.  46,  If  C. ;  2  Jj.  AL  ^  P.  581) 

distinguished. 
This  was  a  motion  on  behalf  of  William  Smith,  a 
prisoner  in  the  county  gaol  of  Suffolk,  for  a  rote 
calling  upon  two  justices  of  the  borough  of  Soath- 
wold,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  and  quash  a  convic- 
tion, on  the  ground  that  there  was  no  service 
within  the  meaning  of  11  &  12  Vict.  c.  43  (Jerviss 
Act),  s.  1,  which  provides  that  where  an  informa- 
tion is  laid  before  justices  of  the  peace  that  any 
person  is  suspected  of  an  oflfence  panisbable  oo 
summary  conviction,  they  may  issue  a  snmmoni 
requiring  him  to  appear ; 

And  every  suoh  aammona  shall  be  aerved  by  a  ooa* 
atable  or  other  peace  officer,  or  other  peraon  to  whoa 
the  same  ahall  be  delivered  upon  the  peraon  to  whoa 
it  is  80  directed,  bv  delivering  the  .aama  to  the  par^ 
personally,  or  b^  leaving  the  same  with  aooM  per- 
son for  him  at  his  last  or  moat  nanal  plaoe  of  abode : 
and  the  oonetable,  peaoe  officer,  or  peraon  who  ihaQ 
servo  the  same  in  manner  aforesaid,  ahall  attead  at 
the  time  and  plaoe  and  before  the  joatioea  in  the  Mid 
summons  mentioned,  to  depoae,  if  neoeaaaxy,  to  thi 
aervioe  of  the  aaid  anmmona. 

Scot.  2  provides : 

That  if  the  person  so  served  with  a  anmmoiii,  u 
aforesaid,  shall  not  be  and  appear  before  the  jiutiet  « 
justices  at  the  time  and  plaoe  mentioned  in  anoh  laa- 
mens,  and  it  shall  be  made  to  apnear  to  anoh  joatifie  cr 
jastices,  by  oath  or  affirmation,  that  anoh  anmmons  «ai 
Bo  served  what  shall  be  deemed  by  anoh  jnatiQe  or  jnatieM 
to  be  a  reasonable  time  before  the  time  therein  appoinM 
for  appearing  to  the  same,  then  it  shall  be  lawfalfo 
such  justice  or  juBtices,  if  he  or  they  ahall  think  ti,  opoa 
oath  or  affirmation  being  made  b^oze  him  or  them,  sab* 
stantiating  the  matter  of  such  information  or  compbat 
to  his  or  tticir  satisfaction,  to  iaane  hia  or  their  wanaat 
to  apprehend  the  party  so  summoned,  and  to  briag  hia 
before  the  same  justice  or  jnstioea,  or  before  boom  otha 
justice  or  pstices  of  the  peaoe  in  and  for  tiba  sum 
county,  riding,  division,  liber^^  oitj,  boroug^k,  or  plMi^ 
to  answer  to  tne  said  information  or  eomplaiati  aad  la 
be  further  dealt  with  according  to  law  ;  or,  vpoa 
information  being  laid  aa  afocaaeid,  for  eay 
poniahable  on  oonviotion,  the  jiittwe  or  *  -^ 
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whom  each  information  sliall  liave  been  laid  may,  if  he 
or  they  shall  think  fit,  upon  oath  or  affirmation  being 
made  before  him  or  them,  substantiating  the  matter  of 
BQoh  information  to  his  or  their  satisfaotion,  instead  of 
issning  suoh  summons  as  aforesaid,  issue  in  the  first 
instance  his  or  their  warrant  for  apprehending  the 
person  against  whom  suoh  information  shall  have  been 
■o  laid,  and  bringing  him  before  the  same  justice  or  jns- 
tioes,  or  before  some  other  justice  or  justices  of  the  peace 
in  and  for  the  same  county,  riding,  diviflion,  liberty,  city, 
borough,  or  place,  to  answer  to  the  said  information,  and 
to  be  further  dealt  with  according  to  law  ;  or  if,  where  a 
summons  shall  be  so  issued  as  afoxesaid,  and  upon  the 
day  and  at  the  plaoe  appointed  in  and  by  the  said  sum- 
mons for  the  appearance  of  the  party  so  summoned,  such 
party  shall  fail  to  appear  accordingly  in  obedience  to 
aaon  summons,  then  and  in  eyery  suoh  case,  if  it  be 
proved  upon  oath  or  affirmation  to  the  justice  or  justices 
then  present,  that  such  summons  was  duly  served  upon 
sach  puty  a  reasonable  time  before  the  time  so  appointed 
for  his  appearance  as  aforesaid,  it  shall  be  lawful  for 
such  justice  or  justices  of  the  peace  to  proceed  ex  parte 
to  the  hearing  of-  such  information  or  complaint,  and  to 
adjudicate  thereon,  was  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  such  party  had  personally 
appeared  before  him  or  them,  in  ooedience  to  the  said 
summons. 

The  motion  was  made  on  an  affidavit  by  William 
Smith,  who  was  described  as  a  fisherman,  in  which 
he  stated  that  on  the  9th  March  1875  he  went  to 
sea,  and  remained  on  board  a  lugger  fishing  off 
the  east  coast  until  13th  March,  when  he  landed  at 
Lowestoft,  twelve  miles  from  Southwold,  and  was 
immediately  arrested,  having  been  convicted  in 
his  absence  before  the  Justices  at  Southwold  on  the 
12th  March  of  an  assault  upon  a  police  constable, 
alleged  to  have  been  committed  on  the  6th  March, 
and  sentsnced  to  six  months*  imprisonment  with 
hard  labour.  He  denied  that  he  had  any  knowledge 
of  the  summons  having  been  issued  or  served  until 
after  his  conviction.  The  summons  had  been 
applied  for  on  the  9th  March,  and  had  been  left  at 
his  mother's  residence  by  a  police  constable  on  the 
10th.  William  Ruthen,  the  captain  of  the  lugger 
of  which  Smith  was  one  of  the  crew,  also  made  un 
affidavit  corroborating  Smith's  statement  as  to  his 
absence  at  sea,  and  stating  that  no  person  had 
boarded  the  lugger  during  that  period. 

Wrenfordsley,  in  support  of  ^he  motion.  The  con- 
▼iction  is  bad.  In  the  first  place  there  was  no 
Bervice,  for  it  is  not  shown  that  his  mother's  house 
was  his  last  or  most  usual  place  of  abode,  or  that 
the  summons  was  left  with  any  person  for  him,  and, 
secondly,  it  was  not  served  a  reasonable  time 
before  the  time  for  appearance,  which  is  necessary 
bj  the  last  part  of  section  2,  in  order  to  give  the 
justices  jurisdiction  to  hear  the  case  ex  parte, 
jPor  this  purpose  the  summons  ought  to  be 
brought  to  the  knowledge  of  the  defendant.  Be 
WiUuiins  (21  L.  J.  46,  M.  C. ;  2  L.  M.  &  P.  581)  is 
distinguishable,  for  there  the  summons  was  actually 
brought  to  the  knowledge  of  the  defendant  the 
night  before  the  hearing,  and  it  would  have  been 
possible  for  him  to  appear.  The  court  granted  a 
rule  nttfi. 

Francis  Tu/mer  showed  cause  in  the  first  in- 
stance.— ^The  justices  have  made  an  affidavit  in 
"which  they  state  that  it  was  proved  before  them  at 
the  hearing  that  the  summons  had  been  left  for  the 
defendant  on  the  10th.  He  was  described  in  the 
summons  as  a  stonemason,  and  the  justices  may 
baye  drawn  the  inference  that  he  went  away  to  sea 
to  evade  service.  The  question  whether  the  sum- 
mons was  served  is  entirely  one  of  fact  for  the 
juBtioes,  who  are  also  made  by  sect.  2  the  sole 
jn^gOB  of  what  is  reasonable  time;    they  have 


decided  these  questions,  and  the  court  will  not 
review  their  decision.  Be  Williams  (21  L.  J.  46, 
M.  C. ;  2  L.  M.  &  P.  581,  is  conclusive.  [Cockbukn, 
C.  J. — There  the  summons  had  reached  the  defen- 
dant before  the  day  for  appearance.]  The  defen- 
dant in  this  case  might  have  appealed  to  quarter 
sessions.     He  also  cited 

Reg.  V.  Evans  and  TaZe,  19  L.  J.  151,  M.  C. 

Wrenfoi'dsley  was  not  called  on  to  support  the 
rule. 

CocRBURN,  O.J. — This  is  a  very  dangerous 
exercise  of  power  on  the  part  of  the  magistrates. 
The  alternative  course  of  issuing  their  warrant  to 
apprehend  the  defendant  and  bring  him  before 
them  to  answer  the  complaint,  would  have  been 
much  safer.  They  ought  not  to  have  acted  as 
they  have  done  here  unless  they  were  certain  that 
the  man  was  keeping  out  of  the  way  in  order  to 
evade  service  of  the  summons.  He  left  on  the  9ih 
of  March,  and  went  to  sea ;  the  assault  is  alleged 
to  have  been  committed  on  the  6th ;  on  the  10th 
the  summons  is  left  at  his  mother's  house,  which  1 
will  assume  was  his  usual  place  of  abode,  after  he 
had  gone  away ;  but  it  does  not  appear  whether 
his  mother  was  told  what  the  nature  of  the  sum- 
mons was,  and  if  she  had  been  told  probably  she 
would  have  said  that  her  son  was  away  at  sea.  The 
magistrates  not  being  aware  of  this  convicted  him. 
It  is  true  that  the  latter  part  of  sect.  2  provides 
that  if  the  party  summoned  fail  to  appear,  then, 
"  if  it  be  proved  upon  oath  or  affirmation  to  the 
justice  or  justices  tnen  present  that  such  summons 
was  duly  served  upon  such  party  a  reasonable 
time  before  the  day  so  appointed  for  his  appear- 
ance as  aforesaid,  it  shall  be  lawful  for  such 
justice  or  justices  of  the  peace  to  proceed  ex  parte, 
and  adjudicate  as  if  such  party  had  personally 
appeared ;  but  on  that  I  think  it  should  be  shown 
that  the  circumstances  were  such,  and  that  the 
time  between  the  leaving  of  the  summons  and  the 
time  appointed  for  appearance  was  such  as  to  lead 
to  the  conclusion  that  the  summons  must  have 
reached  the  defendant.  It  cannot  have  been  in- 
tended that  the  magistrates  should  exercise  their 
jurisdiction  in  this  way.  They  have  convicted  the 
man  in  his  lawful  absence,  while  he  was  following 
his  vocation  as  a  fisherman  ;  it  is  true  that  in  the 
summons  he  is  called  a  stonemason,  but  if  any 
inference  is  to  be  drawn  from  that,  circumstances 
should  be  stated,  to  show  that  he  assumed  the 
character  of  a  fisherman  in  order  to  get  away  and 
avoid  service  of  the  summons.  The  justices  seem 
to  assume  that  he  was  in  the  town  at  the  time 
when  the  summons  was  served.  If  all  the  facts 
as  to  reasonable  time  had  been  before  them 
p>erhaps  we  could  not  have  overruled  their  decision 
on  the  case  which  has  been  cited,  but  here  the 
time  appears  not  to  have  been  brought  to  their 
attention,  and  I  think  therefore  that  they  acted 
without  jurisdiction.  It  is  contrary  to  the  first 
principles  'of  law  to  convict  a  man  in  his  absence 
under  such  circumstances.  The  rule  must  be  made 
absolute. 

Mellor,  J. — I  am  of  the  same  opinion.  It  is 
monstrous  that  a  man  should  be  convicted  under 
these  circumstances,  where  he  never  had  the  sum- 
mons brought  to  his  notice,  and  was  away  at  the 
time  of  the  hearing.  There  is  some  difficulty  in 
living  a  clear  definition  of  good  service.  Accord- 
ing to  sect.  1,  service  is  prima  facie  good  pro- 
vided the  summons  is  left  at  the  person's  last  or 
most  usual  place  of  abode,  but  I  think  that  tVv^ 
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provisions  of  sect.  2  show  that  what  was  done  here 
was  not  good  service.  That  section  points  ont 
three  courses  which  the  justices  may  follow. 
First,  the  sammons  may  be  served,  and,  if  it  is 
disobeyed,  then,  upon  proof  of  service,  the  justices 
have  power  to  issue  their  warrant  to  apprehend 
the  defendant,  and  bring  him  before  them,  and 
may  then  proceed  to  hear  the  case ;  or,  secondly, 
if  the  facts  are  proved,  they  may  issue  their 
warrant  without  a  summons  having  been  served, 
and  may  brine  him  before  them  at  the  hear- 
ing; the  thira  course  is  that  which  has 
been  adopted  here.  It  is  difficult  to  put  a  con- 
sistent construction  on  the  first  and  second  sec- 
tions, but  I  think  the  provision  which  allows  a 
summons  to  be  left  at  a  person*s  most  usual  place 
of  abode  must  have  been  intended  to  apply  to  such 
u  case  as  that  of  a  tradesman,  or  labourer,  or,  as 
in  the  case  which  has  been  cited  (Re  Williamh),of 
a  man  working  in  a  mine,  who  would  return  home 
at  regular  intervals,  and  not  to  a  case  where  a 
man  might  very  likely  be  away  for  a  week  or  ten 
days  at  a  time.  It  cannot  be  supposed  that  it 
was  intended  to  apply  to  a  case  like  the  present. 
My  impression  is  that  the  magistrates  had  no 
jurisdiction,  and  could  not  give  themselves  juris- 
diction by  finding  that  there  was  service. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  rest  my 
judgment  on  the  ground  that  the  summons 
was  not  dul^  served  within  the  meaning  of 
the  first  section,  and  that  there  was  no  proof  of 
service  accordinjp^  to  the  provisions  contained  in 
the  latter  part  of  sect.  2.  I  think  that  where  the 
service  is  effected  by  leaving  the  summons  with 
another  person,  whoever  serves  it  must  teU  the 
person  with  whom  it  is  left  that  it  is  for  the 
defendant,  and  such  person  must  be  made  to 
understand  its  nature;  he  may  not  be  able  to 
read,  and  it  ought  to  be  explained  to  him.  I 
think  the  Act  means  this  by  the  use  of  the  ex- 
pression "duly  served,"  in  sect.  2.  The  power 
given  to  the  justices  is  an  extraordinary  one,  and 
the  clause  is  highly  penal ;  they  should  not  have 
acted  in  this  way  where  they  had  the  power  to 
issue  a  warisnt. 

Bale  absolute. 

Attorney  for  William  Smith :  Andrew  Story  for 
Archer,  Lowestofl. 

Attorneys  for  the  Justices:  Pait^e  and  Ham- 
nunuL 


Saturday,  April  24, 1875. 

Gibson  (app.)  v.  Baston  (resp.) 

Manager  of  a  company — List  of  members — General 
iMetUg— Companies'  Act  1862  (25  ^-  26  Viet,  c, 
89),  ss.  26,  27. 

Th"  nppellant  was  summarily  convicted  under  the 
Companies*  Act  1862,  sect,  27,  which  imposes 
ppnalties  upon  every  director  and  manager  of  a 
coiupany  who  shall  knowingly  and  wilfuliy  autho- 
riit4*  or  permit  default  in  forwarding  to  tlie 
registrar,  on<^o  in  every  year,  a  list  of  persons 
who,  an  the  fourteenth  day  after  the  ordinary 
geiipral  meeting  is  held,  are  members  of  ilie  com* 

Th-  offprlhthf  was  nnf  a  director  of  the  defaulting 
lOutf  nuij,  mtr  had  h**  been  appointed  manager  by 
f/tr  t/irt-rfors;  nor  had  they  /)  >ip«»r  to  appoint  a 
ttifinagcr  outside  ihiir  own  num\}ey  \  but  he  teas 

secretary  of  the  company,  made  contracts  /or  Uie 


\ 


company  a«  manager,  had  called  one  general 
meeting  of  the  shareholders,  and  had  threaUned 
to  call  another  in  opposition  to  the  directors  ikem' 
selves.  During  tiie  preceding  calendar  year  mo 
general  meeting  had  been  held^  and  no  list  for' 
warded  to  the  registrar,  but  these  proceedings 
were  taken  before  a  complete  year  of  the  company's 
existence  had  elapsed  without  a  meeting^  the  re- 
<fuirements  of  the  Act  having  been  complied  with 
in  the  previous  year. 

Held,  upon  a  case  stated  by  the  convicting  juetieSj 
tliat  the  Act  requires  a  general  meeting^  and  a 
list  of  members,  each  calendar  year. 

Held  also  by  Blackburn  and  Lush,  JJ.  (dieeentienis 
Quain,  J.),  that  the  appellant  was  liable  for  the 
company* s  default,  although  not  manaaer  ds 
jure,  and  although  no  general  meeting  had  taken 
place. 

This  was  a  case  stated  by  Sir  Andrew  Lask,  the 
Lord  Mayor  of  the  City  of  London,  beini;^  one  of 
her  Majesty's  justices  of  the  peace  for  the  said 
City  and  the  liberties  thereof,  ander  20  A  21  YicL 
c.  43,  on  the  application  in  writing  of  the  appel- 
laut,  who  was  dissatisfied  with  his  determination 
upon  the  question  of  law  which  arose  before  him 
as  hereinuter  stated,  on  the  30th  Mutsh  1874^  afe 
the  Mansion  House  Justice  Boom,  in  the  said 
City,  the  appellant  havine  duly  entered  into  i 
recognizance  to  prosecute  the  appeaL 

Upon  the  hearing  of  a  certain  information,  dated 
the  16th  March  1874,  preferred  by  the  respondent, 
a  member  of  the  Steam  Stoker  Company  (Limited), 
against  the  said  company  for  that  it  beui^  a  com* 
pany  under  the  Conpanies  Act  1S62,  having  i 
capital  divided  into  shares,  unlawfully,  in  the  sud 
City,  did  make  default  in  forwarding,  and  did  not 
forward  to  the  Registrar  of  J« tint  Stock  Companict 
a  copy  of  the  list  of  persons  who  on  the  foarteenth 
day  after  the  holding  of  the  ordinary  geneial 
meeting  of  the  traid  company  were  members  of  tba 
said  company,  as  required  by  sect.  26  of  the  said 
Act,  and  that  the  said  default  oontmaed  for 
seventy-four  days,  contrary  to  the  27tb  section  d 
the  same  Act,  and  also  against  five  directors  of  the 
said  company,  and  the  paid  appellant  as  the 
manager  thereof,  for  that  they  unlawfully,  know- 
ingly, and  wilfully  authorised  and  permitted  suck 
default,  the  Lord  Mayor  (having  by  virtue  of  the 
statute  11  &  12  Vict.  c.  43,  s.  34,  the  authority  of 
"  two  or  more  "justices  in  this  behalf,  as  reqoired 
by  sect.  65  of  the  Companies  Act  1862)  convicted 
the  said  ap[>ellant  and  the  other  defondsmts. 

The  sections  26  &  27  of  25  &  26  Vict.  o.  89,  re- 
ferred to,  are  as  follows: 

26.  Ever^  company  mnder  thia  Act,  and  havnf  a 
capital  divided  into  aharea,  ahall  make,  onoe  at  laaat  ia 
every  year,  a  Uat  of  all  peraona  who,  on  the  ton 
day  aucceeding  the  day  on  which  tha  ordinary 
meeting,  or,  if  there  ia  more  than  one  ordinnxy  i 
in  each  year,  the  firat  of  anoh  ordinary  general  meadmn 
ia  held,  are  membera  of  the  company;  and  ■nehwi 
ahall  atate  the  namea,  addreaaea,  and  ooonpationa  ei  aB 
the  membera  therein  mentioned,  and  the  number  of  ahane 
held  by  each  of  them,  and  ahall  contain  a  aumiaaiy,  ipa' 
cifying  the  following  particnlara : — 

(1.)  The  amount  of  the  capital  of  the  eompa^j,  aai 
the  number  of  aharea  into  which  it  ia  divided : 

(2.)  The  number  of  aharea  taken  from  tba 
ment  of  the  company  "p  to  the  date  of  the  bol 

(3.)  The  amount  of  calla  made  on  emeh  ahaie : 

(4.)  The  total  amount  of  calla  x«oeiyed  : 

(5.)  The  total  amount  of  calla  unpaid ; 

(<^.^  The  total  amount  ot  aharea  forfeited : 

V3  -^  *tVi<ft  'n%,Tu««^  «A\\«A>%«^^  «nd  ooonpatlcMU  of  At  P^ 
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and  the  namber  of  ihares  lield  by  eaoh  of 

•  Ust  and  Bmnmary.BbAll  be  oontained  in  a 
irfc  of  the  register,  and  shall  be  oompleted 
in  days  after  snoh  fourteenth  day  as  is  men- 
bhia  section,  and  a  copy  shall  forthwith  be 
bo  the  Registrar  of  Joint  Stook  Companies, 
ly  company  under  this  Act,  and  haying  a 
ded  into  shares,  makes  default  in  complying 
oyisions  of  this  Act  with  respect  of  forwarding 
>f  members  or  summary,  as  is  hereinbefore 
to  the  Begistarar,  such  company  shall  incur  a 
t  exceeding  51.  for  eyery  day  during  which 
t  continues,  and  eyery  director  and  manager 
>any  who  shall  knowingly  and  wilfully  antho* 
nit  such  default,  shall  incur  the  like  penalty. 

icles  of  association  of  the  company  were 
idence,  and  all  other  preliminary  facts 
cessary  to  give  the  Lord  Mayor  iurisdic- 
ar  and  determine  the  offences  alleged  in 
lation  were  proved. 

also  proved  that  the  memorandum  of 
1  of  the  company  was  registered  on  the 
1872. 

nceting  was  held  within  four  months  of 
stration,  in  compliance  with  sect.  39  of 
mies*  Act  1867,  and  that  a  list  of  sbare- 
j  to  the  27th  Nov.  1872,  was  forwarded 
B^strar  of  Joint  Stock  Companies  on  the 

1872,  according  to  which  list  175  shares 
l^ken  up  to  that  time. 

» other  general  meeting  had  been  held, 
QO  other  list  of  shareholders  had  been 
antil  the  19th  March  1874  (three  days 
information  had  been  laid),  when  a  list 
rded  purporting  to  be  made  up  to  the 

1873,  according  to  which  list  1252  shares 
then  taken  up,  and  4250  shares  fully 
ad  been  allotted  to  the  vendors  of  a  pa- 
red by  the  company. 

klso  proved  that  the  api>ellant  had,  before 
bion  of  the  company,  entered  into  several 
Ix)  enable  the  company  to  acquire  patents 
•ut  its  objects,  and  that  he  was  a  con- 
arty  on  behalf  of  the  company  to  a  sub- 
agreement  dated  the  9th  Dec.  1872. 

actors*  minute  book  was  put  in  evidence, 
t.  67  of  the  Companies^  Act  1862,  by 
ppeared  that  there  was  no  other  manager 
npany  than  the  appellant,  but  that  he 
bed  as  the  secretary,  and  in  this  book 
Qg  other  minutes,  the  following  entries  : 

a  meeting  of  directors  of  the  Steam  Stoker 
Limited),  held  at  155,  Fenchurch-street,  on 
h  Dec.  1872,  present— Mayor  Stuart,  in  the 
Yitham,  Esq. ;  J.  Olashier,  Esq. ;  and  Mr. 
B  soUoitor  to  the  company.  The  minutes  of 
sting  were  read  and  confirmed.  The  secretary 
mi  in  order  to  comply  with  the  reauiremente 
Stock  Companies  Act,  he  had  called  a  general 
the  shareholders,  consisting  of  the  seven  sig- 
the  itftides  of  association,  and  submitted  the 
the  said  meeting. 

The  Steam  Stoker  Company  (Limited), 
,  Fenchurch-street,  London,  13th  Jan.  1874. 
Q— I  have  already,  from  time  to  time,  ver- 
ted against  the  Salford  contract,  foreseeing 
}f  ito  being  IosIl  but  now  that  such  danger 
imminent,  1  feel  1  should  be  wanting  in  my 
Is  the  shareholders  if  I  did  not  put  my  pro- 
ly  and  in  writing,  which  I  hereby  do.  You 
mt  that,  from  the  very  commencement  of  the 
operations,  1  h«re  always  contended  that  it 
1  a  little  attention  to  secure  this  very  con- 
.  have  always  been  met  with  the  reply  that 
Id  be  done  in  that  quarter  until  the  Char- 
ttetly  ihB  Imperud  Comjmmy,  bmd  approved 


the  machines,  and  it  was  in  spite  of  these  opinions  that 
(at  my  own  expense,  in  the  first  instance,  at  any  rate) 
I  went  to  Salford  and  secured  this  contract,  upon  which 
onl^,  in  my  opinion,  does  the  success  of  the  company 
mainly  depend.  It  is  now  ten  weeks  since  the  contract 
hat  been  secured,  and  we  have  apparently  retrograded 
instead  of  progressed.  I  am  quite  certain  that  not  one 
of  the  directors  nor  shareholders  of  this  company  would 
pursue  a  similar  course  in  their  own  business ;  it  cer- 
tainly is  very  unusual  to  throw  everv  obstacle  in  the 
way  of  receiving  a  clear  profit  of  15001.  to  20001.  a  year. 
On  the  contrary,  the  recipient  of  such  an  income  would 
naturally  smooth  the  way,  and  not  raise  difficulties.  Your 
solicitor  tells  me  that,  in  equity,  the  contract  would  be 
good  without  the  seal  of  the  corporation,  but  that,  in 
case  of  dispute,  it  mi^^ht  be  necessary  to  file  a  bill  in 
Chancery  to  enforce  it.  What  risk  can  the  company 
incur  under  such  circumstences  ?  If  the  machines  are 
a  failure,  the  corporation  have  nothing  to  pay ;  if,  on 
the  other  hand,  as  I  fully  anticipate,  they  are  a  success, 
the  corporation  will  be  only  too  glad  to  carr^  out  the 
contoujt  into  which  they  have  now  entered,  with  a  full 
knowledge  of  all  the  facte,  and  evidently  for  the  pur- 
pose  of  carrying  it  through  in  good  faith.  I  repeat,  I 
am  anxious  to  be  relieved  from  my  present  position,  and 
desirous  to  remain  only  so  long  as  may  be  necessary  to 
complete  this  contract,  that  with  the  Imperial;  and 
unless  these  are  carried  out  in  a  business  shape,  I  shall 
feel  it  my  duty  to  summon  a  general  meeting  of  the 
shareholders,  which  ought  now  to  be  held,  and  to  lay 
before  them  the  whole  facte  of  the  oaae.  As  regards  my 
claim,  so  satisfied  am  I  as  to  my  righte  that  I  am  per- 
fectly willing  to  leave  it  to  arbitration,  or,  for  the  sake 
of  prompt  settlement,  would  be  willing  to  compromise  it 
in  the  manner  suggested  to  your  chairman  some  time 
ago,  but  it  is  not  right  that  the  shareholders'  interest 
should  be  injured  in  the  way  they  now  are  by  the  course 
the  directors  are  now  pursuing. — I  am,  Qentlemen,  your 
obedient  servant, 

(Signed)  Wk.  Gibson. 

To  the  Chairman  and  Directors  of  the 
Steam  Stoker  Company  (Limited.) 

In  addition  to  the  minute  book  above  referred 
to,  it  was  sworn  by  the  complainant  that  he  knew 
the  appellant  as  the  manager  of  the  company,  and 
transacted  business  with  him  as  such,  but  that  be 
corresponded  with  him  as  the  secretary ;  and, 
lastly,  it  was  proved  that  no  other  person  bad 
been  appointed  to  be  manager  or  managing  di- 
rector of  the  company. 

On  the  part  of  the  appellant  it  was  contended : 

(A)  That  he  was  not  the  manager,  and  as  the 
secretary  he  was  not  liable. 

(B)  That  the  statute  required  the  list  to  consist 
of  those  persons  who  on  the  fourteenth  day  suc- 
ceeding the  ordinary  general  meeting  .vere  mem- 
bers of  the  company,  and  that  there  being  no  such 
meeting,  no  such  list  could  be  made  up,  and, 
therefore,  that  the  then  defendants  could  not  be 
punished  for  not  sending  a  list  which  could  not  be 
sent. 

(C)  That  the  api>ellant  had  been  prematurely 
summoned,  because  the  company  having  been  re- 
gistered on  the  31st  July  1872,  and  having  held 
one  general  meeting  in  November  of  that  year,  in 
compliance  with  the  statute,  the  year  would  ter- 
minate on  the  31st  July  1873,  from  which  day  the 
company  were  allowed  by  statute  one  year  in 
which  to  hold  their  ordinary  general  meeting, 
which  would  thus  allow  them  until  the  Slst  July 
1874  for  holding  such  meeting. 

These  several  points   the   Lord  Mayor   over- 
ruled, and  severally  decided  as  follows  : 
As  to  objection 

(A)  He  decided  as  a  fact,  from  the  eyidence 
before  him,   that  appellant  v7qa  \\i^  Toasosfi^x  ^\ 
the  oompany. 

(B)  Thai  as  tV\«  BJtA\»u\A  t%c\\C\wA  ^«fe\veX  V^>^ 
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[(J.  a 


forwarded  onoe  at  least  in  ever;  year,  aod  do 
such  list  had  been  senii  in  the  year  1B73,  tbe  com- 
pany was  in  default  on  the  Ist  Jan.  1874,  and  on 
eocn  sueceediiig  day,  escludinR  Sunduys. 

(C)  On  behalf  ol  the  respoiidL-nt  lo  the  objection 
marked  (C),  it  was  nr^d  that  the  meeting  in 
NoY.  m?2  wau  a  meetio):;  held  in  compliance  with 
the  39th  Hectiuii  ot  the  Commnies'  Act  18(>7,  and 
that  no  meeting  had  been  held  in  compliance  with 
the  -I'i'th  section  of  tho  Companies'  A(^t  IS&l ;  and 
that  the  officerii  of  the  company  conld  not  take 
sdvanUge  of  tlieir  having  liiilnd  to  fulfil  the  re- 
quii'cmentij  of  the  Htatnto  in  another  section,  as  a 
reason  for  mrf.  bciiif;  amenable  to  punishment  for 
the  default  coniplained  of  in  the  tufonnution,  aud 
the  Lord  Mayor  overruled  the  appellant's  ob- 
jection. 

Ho  thereupon  convicted  the  company  and  the 
five  directors  in  several  fines,  which  were  paid. 
And  he  aleo  convicted  the  apjiellant,  and  fined  him 
10s.  (or  every  day  he  knoiringly  and  wilfully 
anthiiri:<ed  and  permitted  the  company's  default 
in  not  forwarding  the  liHt  required,  that  is  to  etiy, 
321.  in  respect  of  sixty-tour  daye,  being  from  the 
1st  Jan.  in  the  present  year  to  the  date  of  infor- 
mation, eicloding  Sundays. 

The  questions  of  law  are :  First,  whether  there 
was  evidcnco  on  which  to  find,  as  a  fact,  that  the 
appellant  was  the  manager  of  the  company? 
secondly,  whether,  as  the  corapuny  had  not  hold 
any  general  meeting  since  Nov.  IB/'i,  the  appel- 
lant, us  such  manager,  could  wilfully  authoriiie  the 
company's  default  in  not  forwarding,  during  the 
year  187^,  the  list  required  by  sect.  26  of  tbo  Com- 
panies' Act  18fr2  ?  and,  thirdly,  whether  the  appel- 
lant was  summoned  prematurely  P 

A  copy  of  the  company's  articles  of  association, 
signed  by  the  Lord  Mayor,  accompimied  this  case, 
and  wa.s  to  be  conflidcred  as  forming  part  of  the 
same.  The  following  appeared  amongst  the  said 
articles  : 

1.  TbaregnlKtioiiBot  Table  A  in  the  Brat  sohodule  to 
tha  Canipkniea'  kat  iaiS2  shall  not  appl;  to  this  oom- 
pany,  eioept  ao  far  as  the  aame  are  repoatsd  ot  ooataiuod 
m  these  artioles. 

Throughout  the  articles  all  transactions  neces- 
sary foi'  carrying  on  tho  business  of  the  company 
are  to  be  performed  by  the  directora. 

38.  A  general  megtiuK  shall  be  held  onoe  in  erery  year, 
at  anoh  time  and  pUoe  as  the  diieoton  may  from  time  to 
time  determine. 

40.  The  diieatora  ma;,  whenever  they  think  fit,  and 
the;  ehall,  npon  a  reqoiiition  made  Jo  writing  by  mam- 
bera  of  the  company  fioldiiiK  in  the  aggrsgate  aharea  or 
atoek  to  tho  nominal  amoant  ot  one-fifth  of  the  oiipital 
of  the  company,  oonvene  a  apaaiai  general  meeting. 

T^.  All  aota  done  by  any  meeting  of  tho  direotora  or 
any  ol  tbem,  or  of  any  committee  of  direstora,  or  by  any 
person  aoting  aa  the  ageat  of  the  direotora,  ahall,  not- 
withatanding  that  it  be  afterirarda  disoovered  that  there 
wae  eome  d^eot  in  the  appointment  of  any  ench  direotora 
or  persODe  acting  ae  aforesaid,  or  that  they  or  any  of 
them  were  disqnalifled,  be  as  valid  a>  if  eve^  aaoh  per- 
ion  had  bean  dnly  appointed,  and  was  quaJiified  to  ba 
din«toF  ot  afsnt. 

74.  Tha  bnalnesa  of  the  company  ehall  be  managed  by 
the  diractort,  who  may  pay  all  eipensea  incnrred  in  or 
preliminary  to  getting  op  and  regietariog  the  company, 
■iiid  may  exeroiae  all  each  powera  of  the  oompany  aa  arc 
not  by  the  Comnaciaa'  Acte  lSli2  and  1867,  or  by  thuae 
artictvB  required  to  bp  oierciaed  by  the  compuiy  in 
general  meeiiiig,  anbject,  nOTertheleaa,  to  any  rugola- 
tioDt  of  tbeie  articles,  to  the  proviniona  of  the  foregoitis 
Aot>,snil  to  Bach  regulations  bein^  not  mconsuteiA  viiUa 
t&0  aforsaaid  regnlationa  or  proviuons,  aa  may^  fn^- 
Mr/fe#d  bjUo  coinpanr  in  gaueralmaetiDB. 


63.  William   Gibum,  of    No.    1,  WeUiugtan-aqaat*, 

King'a.Toad.  Lonilon.  ahall,  it  the  directon  appioTa,  tai 
(he  aerratary  of  the  company  at  snch  aalaiy,  either  find 
or  based  upon  a  percentage  upon  the  profits  of  the  con. 
pauy.  or  partly  one  and  partly  the  otbar,  aa  the  directon 
may  think  fit. 

90.  The  directors  may  appoint  one  or  mora  of  thai 
anmber  to  be  managing,  travelling,  or  local  directora, 
Mid  may  Gi  hia  or  their  remuneration,  axclasiva  ot  oris 
itddition  to  the  renianeration  provided  for  the  directon 
and«r  article  100. 

37.  The  boardmay  delegate  any  of  their  powen  to 
i^ommitteea.  I'onstntizig  of  unch  mi'mbar  or  memben  rf 
their  body  aa  they  shall  think  fit. 

100.  Thfl  rcmtineratiDu  of  tho  directors  shall,  nalil 
jthervri^e  deter  mi  ued  by  a  geniral  msi'tiag,  be  an  anaul 
mm  equal  to  I5U0I..  nbich  •hall  be  dirided  amongtcib* 
direotora  aa  they  from  time  to  time  determine. 

H.  M<tUht;wg,  Q.C.  (with  him  Warton).  argued 
For  the  appellant.— The  27lh  section  of  the  Oom- 
paiiies'  Act  1862  imposes  penalties  for  this  oSeDce 
upon  evi:ry  director  and  manager  onl^.  It  is  nov 
suggested  tliat  the  appellant  is  a  director,  and, 
not  being  a  director,  he  cannot  have  the  mana^ 
ment  of  the  comp'my  by  the  71th  article  of  assod- 
ation.  There  is  no  power  given  to  the  directon, 
either  by  the  Acts  of  Parliament  or  tlie  artidcf, 
to  np[X)irit  as  munagor  any  person  not  one  of 
themselves,  [Bla(  rblhs,  J.— The  evidence  g«« 
to  show  that  the  appellant  was  a  kind  oE  managtr 
if||  mil  (oi7,]  He  hadnopowertocalla  meeting  nor 
to  do  any  act  to  which  a  shareholder  might  object. 
He  was  meri'Iy  the  agent  of  the  directors,  and 
cannot  be  responsible  for  any  defanlt  on  thnr 
part.  Sect.  4-5  requires  a  register  of  the  namcfc 
addresses,  and  occupations  to  be  kept  by  ereiy 
company  of  its  directors  or  managers,  and  alsoi 
uotiiication  to  the  registrar  of  anj  change  tint 
takes  place  in  such  directors  or  managers.  Hie 
appellant,  not  being  a  director  or  manager  opoB 
tEis  Company's  register,  cannot  be  liable  for  tlus 
defiLTilt.  As  to  the  second  question  reserved  t» 
the  opinion  of  the  court  :  By  the  49th  nection,  "i 
general  meeting  of  every  company,  under  Oet 
Act,  shall  be  held  once  at  the  least  in  every  yMr;' 
there  is,  however,  no  penalty  imposed  upon  a  ooo- 
pany  for  not  holding  such  a  meeting,  and  the  ttij 
mode  of  proceeding  against  a  company  neglectiiig 
this  provision  isbyindictmenC.  By  the2Cthsectico. 
tho  ordinary  general  meeting  is  a  condition  pn- 
cedent  to  the  making  of  the  list,  and  this  pesakf 
cannot  attach  until  a  meeting  has  been  held 
This  conviction  is,  in  reality,  for  not  hoklings 
genei^  meeting,  an  ofi'ence  not  puniahable  am- 
marily  under  the  Act.  The  third  point  is  aa  n 
the  time  when  the  general  meeting  is  re<)uml :  (« 
at  least  must  be  neld  in  every  year — that  mU 
mean,  in  every  year  of  the  company 'a  esistenca 
Here  the  memorandum  was  registered  on  tfaeSU 
July  1872,  and  the  first  genera!  roeetiog  was  dily 
held  on  the  2~th  Nov.  of  that  year,  within  ibi 
four  months  recjuired  by  the  Companies'  Ai$ 
(1862)  Amendment  Act  1867,  a.  39.  ^^K«  ii  » 
Other  direction  by  the  Legislature  as  to  the  paid 
of  othei'  meetings,  except  that  in  the  •ti'th  aacliia 
of  the  Act  of  1862  ;  it  was  anfficient  it  t^  nco^ 
meeting  nere  held  before  the  Slat  Jaly  ISf-lt**' 
therefore  the  information,  which  was  datod  iIm 
16tli  ^larch  1874,  was  premature.  ClaoaesSSH' 
30  of  schedule  A  to  the  Act  of  1862,  allboDghO' 
I'luded  from  application  to  thU  putionlar  <>■■ 
puny,  contiim  this  moaning  of  the  Act 

'M.elcaXje,<^Q.,far  respondent. — [BumWi'i 
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We  are  all  of  opinion  that  "  every  year,"  in  the 
49th  section,  means  every  calendar  year  from  Ist 
Jan.  to  3 Ist  Dec.]  The  72nd  article  df  association 
cures  all  defects  in  the  appointment  of  directors 
or  persons  acting  for  directors.  [Blackburn,  J. — 
If  the  appellant  was  a  person  acting  as  the  agent 
of  the  directors  merely,  he  coald  scarcely  be  respon- 
sible for  their  default ;  the  question  is,  whether  he 
should  not  be  liable  as  manager,  if  all  the  direc- 
tors'powers  were  delegated  to  him.]  The  quota- 
tion from  the  minutes,  and  the  appellant's  letter, 
are  sufficient  to  nhow  that  he  had  power  to  sum- 
mon a  meeting  when  he  thought  fit.  [Blackburn, 
J. — You  may  assume  there  is  ample  evidence  that 
the  appellant  was  manager  of  the  company  de 
facto ;  but  you  must  show  that  he  was  liable  under 
sect.  27,  although  he  was  not  the  manager  de  jure, 
so  as  to  bind  the  shareholders  by  his  acts.]  The 
words,  "  every  director  and  manager  of  the  com- 

Kny,"  may  well  include  an  acting  manager. 
iUAiN,  J. — But  the  appellant  has  been  formally 
appointed  secretary,  not  manager.]  The  object  of 
the  Act  is  clearly  to  prevent  officers  of  the  com- 
pany, who  have  the  power,  from  allowing  default 
m  making  the  yearly  list.  Directors  and  managers 
might  always  escape  this  penalty  if  their  omission 
to  call  a  general  meeting  were  held  to  be  a  sufficient 
excuse  for  making  no  list.  The  appellant  assumes 
the  p>ower  to  call  meetings,  and  threatens  the  di- 
rectors with  its  exercise,  but  his  defence  now  is 
that  he  has  not  possessed  it. 
Malihews,  Q.C.,  in  reply. 

Blackburn,  J. — I  am  sorry  that  we  are   not 

agreed  in  this  case.    We  have  no  doubt  that  every 

-_     year,  in  sect.  40,  means  every  calendar  year; 

2     therefore  default  was  made  by  the  company  in  not 

I     making  and  forwarding  to  the  registrar  a  list  in 

-  1873.    The  year  meant  is  clearly  from  the  Isc  Jan. 
to  the  31st  Dec,  and  we  are  all  unanimous  on  that 

--    point.     The  first  question  raised  is,  whether  the 

-  case  stated  contains  evidence  that  the  appellant 

was  manager  of  the  company  so  as  to  make  him 

liable   for  this  penalty;   and  that  involves   two 

points,  first,  whether  he  was  manager  de  facto; 

an<i»  next,  whether  being  so  without  appointment 

lie  can  be  held  responsible.    I  am  of  opinion  that 

the  Ijord  Mayor  was  right  on  both  these  points. 

^The     27th     section    makes    every  director   and 

manager  of  a  company  committing  default  liable 

to    incnr   the  penalty.    The   appellant  is   not  a 

director,  and  we  must  consider  what  a  manager  is. 

Ordinarily  there  is  a  person  who  for  all  purposes 

the  business  of  the  company,  and  that 
ion  is  one  of  the  directors ;  but  the  Act  gives 

<lefinition  of  a  manager,  and  the  74th  article  of 

jwiaociation,  following  '^ble  A  in  the  schedule  to 
4lie  Act,  clause  55,  says  the  business  is  to  be 
managed  by  the  directors.  I  am  inclined  to  think 
thBlt  if  the  boord  of  directors  delegated  all  its  duties 
%o  one  person  who  was  not  a  director,  the  share- 
}ioI<ler8  might  refuse  to  be  bound.  This,  however, 
1^  is  not  necessary  to  decide,  nor  need  we  consider 
^thiB  eSect  of  a  power  in  the  articles  to  appoint  such 
^  manager.  Hero  there  was  no  such  power  nor 
9oy  Bach  appointment  as  manager;  there  was  a 
•ygomre  permission  on  the  directors'  part,  and  in 
^unaeqnence  the  appellant  took  upon  himself  to 
mo^  A8  ^^®  manager  of  the  company.  He  may  be 
mi0id  to  have  been  manager  de  son  tort,  and  the 
^nieetioii  arises  whether  he  can  protect  himself 
j^om  this  penalty  by  saying  he  is  not  the  manager 
jmre.    I  think  he  caDnot  do  bo,  for  be  can  have 


no  right  to  say  I  am  wrongfully  holding  an  office 
the  duties  of  which  I  discharge.     Just  as  an  exe- 
cutor de  eon  fort  cannot  throw  off  his  liability  for 
the  distribution  of  assets  which  he  has  once  un- 
dertaken, so  the  appellant  cannot  now  say  he  is 
not  responsible  for  the  duties  he  has  undertaken 
and  neglected.      Now  there  is  evidence  fully  to 
justify  the  Lord  Mayor  in  holding  that  the  appel- 
lant acted  as  manager  of  the  company.  He  entered  . 
into  contracts  for  the  company  before  and  after  its 
registration.     He  reported  at  a  meeting  of  di- 
rectors  that  he  had  called  a  meeting  of  share- 
holders once  before,  and  he  wrote  a  letter  threat- 
ening the   directors  that  he  would  call  another 
meeting.  There  was  besides  this  proof  that  he  trans- 
acted the  business  of  the  company  as  the  manager. 
All   this  afforded  i^easonable  ground  for  the  in- 
ference that  he  assumed  to  be  the  person  solely 
charged  with  the  management  of  the  company's 
business ;  and  I  think  he  must  therefore  be  liable 
for  its  neglect.    The  second  question  for  us  to 
decide  is  upon  the  26th  section.    That  requires  the 
company  to  make  a  list  of  all  persons  who,  on  the 
fourteenth  day  succeeding  the  day  on  which  the 
oixlinary  general  meeting  in  each  year  is  held,  are 
members  of  the  company.     In  the  year  1873  the 
company  held  no  meeting  at  all,  and  they  are 
clearly  liable  for  that  default.    They  cannot  escape 
the  liability  imposed  by  this  section  by  evading  a 
condition  precedent  to  the  act  required  of  them. 
By  the  articles  the  directors  are  to  determine  the 
date  of  the  general  meetings,  but  a  wilful  default 
may  be  on  the  part  of  the  manager,  and  here  there 
was  evidence  that  he  could  call  a  meeting  when  he 
liked.    The  question  becomes,  therefore,  whether 
the  appellant  knowingly  and  wilfully  authorised  or 
permitted  the  omission  of  the  condition  precedent 
to  the  making  and  forwarding  of  this  list ;  and 
being  of  opinion  that  he  did,  I  think  ho  also  know- 
ingly and  wilfully  authorised  and  permitted  the 
default  for  which  this  penalty  was  inflicted.  I  think 
the  conviction  should  be  affirmed. 

Lusu,  J. — I  am  of  the  same  opinion.  I  think 
the  words,  "once  at  the  least  m  every  year," 
mean  once  in  each  calendar  year.  The  primd  facte 
meaning  of  the  expression  is  the  period  between 
every  1st  Jan.  and  31st  Dec.,  and  the  intention  to 
adopt  that  meaning  here  is  supported  by  the 
articles  given  in  the  schedule  to  the  Act.  On  the 
next  question  I  agree  with  my  brother  Blackburn, 
that  there  is  evidence  in  this  special  case  upon 
which  to  conclude  that  the  appellant  was  manager 
of  this  company.  Besides  the  direct  evidence  of 
the  complainant  and  the  statement  in  the  minute 
book  that  he  had  called  a  general  meeting,  there 
is  set  out  a  letter  from  the  appellant  to  the  di- 
rectors, in  which  he  mentions,  amongst  other 
things,  his  desire  to  complete  a  contract  for  tho 
company,  and  threatens  to  call  another  general 
meeting,  even  in  opposition  to  tho  directors.  Ex- 
cept as  manager  of  the  company  he  could  do  none 
of  these  things ;  and  that  being  so,  is  he  witliiu 
the  27th  section,  which  imposes  a  penalty  on  ovcrv 
director  and  manager  for  every  day  during  wliich 
they  shall  knowingly  and  wilfully  authorise  or 
permit  default  in  sending  to  the  registrar  a  list 
and  summary  P  How  can  he  say  that  he  is  not 
liable  because  he  has  not  been  appointed  manager 
de  jure  ?  He  is  the  person  whose  duty  it  chiefly 
was  to  carry  out  the  reqairem.«ii\j&  ^i  ^^  ks:X»^^^ 
I  think  he  nB«  mttde  ^^i©  ^ell«iTi\\>  -^xotv^^  %^^aa«8^» 
Then  comoa  tlaa  qxi^tAOU  -siVia'CsMSt  >Jaft  ^\»v^^aa^ 
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knowingly  Hnd  wilfully  omitted  to  have  the  mcet- 
inp  lield ;  tliis  is  an  inff  rence  of  fact,  and  to  my 
inind  notliiiig  is  .shown  to  create  a  doubt  about  it. 
Altlioiifih  a  condition  precedent  to  the  default  for 
which  a  penalty  is  impoh«cd,  the  appellant  Ciinnot 
escape  linbility  by  omitting  the  condition.  I  think 
the  conviction  was  right. 

QrAix.  J. — I  am  of  the  same  opinion  with  regard 
to  the  third  point,  that  every  year  must  be  com- 
puted as  a  calendar  }ear;  but  I  regret  I  cannot 
agree  with  the  rest  of  the  court  on  either  of  the 
other  points  raised  in  this  case.  First,  this  is  a 
penalty  imposed  by  an  enactment  creating  a 
criniina)  offence,  which  should  then^fore  be  con- 
strued strictly,  and  imposed  upon  directors  and 
managers  only.  I  think  the  appellant  is  neither. 
I  find  ihc  Act  contemplates  the  existence  of  a 
manager,  and  makes  provisions  as  to  his  duties 
and  ap|>ointment;  where  no  manager  is  appointed. 
Table  A  in  the  schedule  says,  and  the  articles  of 
this  association  adopt  the  provision,  chat  the  busi- 
ness of  the  company  shall  be  managed  by  the 
directors ;  they  only,  as  it  seems  to  me,  can  be 
liable  for  these  penalties.  If  the  articles  contained 
authority  to  the  directors  to  appoint  a  manager 
outside  their  own  body,  and  the  appellant  had  been 
duly  appointed  in  accordance  with  the  articles, 
then  he  would  have  come  within  the  27th  section. 
Here  the  directors  had  no  such  power,  and  they 
ap|)ointed  no  such  officer  as  manager ;  therefore,  I 
think  that,  even  if  the  ap[>cllant  were  manager  of 
this  company  de  facto,  he  would  be  a  mere  agent 
of  the  directors,  and  not  respcmsiblc  for  their 
default.  The  directors  themselves  are  no  doubt 
])roper1y  liable  for  these  penalties,  so  that  b^  this 
decision  there  would  be  no  evasion  of  the  object  of 
the  statute,  and  I  see  no  ground  for  holding  that 
the  app(.'11ant  could  be  rendered  responsible  for 
this  default.  Further,  1  think  there  is  not  evi- 
dence on  these  proceedings  that  the  appellant  was 
even  manager  of  this  company  dt*  facto.  To  be  so, 
he  should  transact  all  the  company's  business  pro- 
ceeoings.  and  it  is  not  enough  that  he  should  have 
once  called  a  general  meeting,  and  on  another 
occasion  threatened  to  do  so.  Another  point  raised 
was  the  liability  <rhen  no  general  meeting  had 
been  previously  held ;  on  that  point  I  feel  still 
more  strongly  that  there  is  nothing  stated  in  this 
case  which  can  make  the  appellant  responsible. 
He  had  no  )X)wer  to  call  a  meeting,  and  it  was  not 
his  duty  to  do  so.  It  was  a  matter  entirely  under 
tfie  control  of  the  directors,  and  I  fail  to  compre- 
hend why  he  should  be  convicted  for  what  was 
onlv  their  default. 

Judgment  for  rtatpotid/^nt. 

Attorney  for  appellant,  Henry  Phlh'pps. 
Attornej's  for  respondent,  Lewis  and  Lnoh. 


Wednesday,  April  28,  1875. 
RtG.  V.  The  Oversekks  or  West  Derhy. 

Poor  rate— Industrial  Schools  Act  18G6  (2!^  ^'  30 
Vict,    c.  118) — Liability  of  industrial  school  to 
rates. 
An  industrial  school,  certified  htf  tha  Secretary  of 
Si'ite  under  the  Lidnstrial  Schools  Act  186(5  (29 
^*  30  Vict.  c.  118),  s.  7,  and  to  which  the  Treasury 
cantrihuies  under  sect.  35,  is  liable  to  be  raiedfor 
the  relief  of  the  poor. 
Tmis  was  an  appeal  ugaLufit  an  aasebamenti  U>  «^  T«to 


for  the  relief  of  the  poor  of  the   pan'sh  of  West 
Derby,  in  Lancashire. 

The  court  of  quarter  sessions  qnashed  the  rat«, 
subject  to  u  case  for  the  opinion  of  this  court. 

The  premis(*s  in  question  were  leased  at  a  yearly 
rent,  to  the  appellant,  a  Roman  Catholic  clergy- 
man, and  were  occupied  as  an  industrial  school 
for  lodging,  clothing,  feeding,  teaching,  and 
training  female  children  of  the  Boman  (^bolic 
religion. 

The  school  was  certified  by  the  Secretary  of 
State  under  29  &  30  Yiot.  c.  118,  b.  7,  which  is  ai 
follows  : 

The  Secretary  of  State  may,  on  the  applioaftkm  of  ikt 
managerB  of  an  indnstrial  ■ohool,  direet  the  inapeotorrf 
iuda^ trial  Bohools  to  examine  into  tha  oonditioiu  of  tki 
school  and  its  fituess  for  the  reoeption  of  ehildrea  to  be 
sent  there  ander  this  Act,  and  to  report  to  him  Uvroos, 
and  the  inspeotor  shall  examine  and  report  aooordiagly. 

If  satisfied  with  the  report  of  the  inspectors,  the  Setn- 
tary  of  State  may,  by  writing  nnder  his  hud,  certify 
that  the  school  is  fit  for  the  reception  of  childm  to  bi 
sent  there  under  this  Act,  and  tberanpon  the  sebooliUI 
be  deemed  a  certified  indnstrial  achooL 

By  sect.  5  :— A  eohool  in  which  indnstriai  tniaiaf  ■ 
provided,  and  in  which  children  are  lod|ped,  o]otlied,iid 
fed,  as  well  as  tanght,  shall  exolasively  be  deeowd  bd 
industrial  school  within  the  meaning  of  thia  Aot. 

By  sect.  12 :— A  prison  anthoritj  (as  delfaied  bj  te 
Prisons  Aot  18G5  (28  &  29  Vict  o.  126,  a.  5),  baa  mm 
to  contribute  money  for  the  pnrpoaea  of  anoh  achooia. 

By  sect.  14  i—Any  person  may  bring  before  two  juitiBB 
or  a  magistrate,  any  child  apparently  under  the  age  of  foir< 
teen  found  begging  or  wandering  witJboat  home  or  props 
guardianship,  or  visible  means  of  auhaiatenoe,  or  font 
destitute,  being  an  orphan,  or  haying  a  enr?i?iag  put 
undergoing  penal  servitude  or  imprisonment,  or  tkot 
frequents  the  company  of  repated  thieves ;  and  tti 
justices  or  msgistrate  may  order  such  child  to  be  mt  to 
a  certified  industrial  school. 

By  sect.  15  children  apparently  nnder  twelve  ehsrfrf 
with  offences  before  magistrates,  and  not  having  besa  pio> 
viously  convicted  of  felony;  by  sect.  16  rofraeaKf 
children  apparontlv  under  fourteen,  whoee  neiesti  0 
unable  to  control  them ;  and  by  seet.  17  chilorea  is  tli 
workhouse  apparently  under  fourteen,  and  who  ■■ 
either  refractory  or  the  children  of  oonviots,  mt^  It 
dealt  with  by  the  magistrates  in  the  same  wur. 

Sect.  18  specifies  the  form  of  the  order  of  dettatiaB, 
and  provides  that  "  The  school  shall  be  some  osrtiM 
industrial  school  ....  the  managers  of  w)aA  m 
willing  to  receive  the  child ;  and  the  reoeptioa  of  thi 
child  by  the  managers  of  the  school  shall  be  dceswd,to  It 
an  undertaking  by  them  to  teaoh,  train,  dotlie,  lod|a 
and  feed  him  during  the  whole  period  for  whioh  W  ii 
liable  to  be  det<«ined  in  the  school,  or  untfl  tfas  wxik- 
drawal  or  resignation  of  the  oertifloate  of  the  m^ 
takes  effect,  or  oniil  the  contribution  oat  of  moacT  pvo* 
vided  by  Parliament  towards  the  onatody  and  bsoh^ 
ance  of  the  children  detained  in  the  sofaool  is  diioa^ 
tiuued,  whichever  shall  first  happen.  ....  la  ^ 
t«;rmining  on  the  school  the  justioes  or  magistratos  ikiO 
endeavour  to  ascertain  the  reU^ous  persnaaion  to  vIbA 
the  child  belongs,  and  shall,  if  poasible,  seleet  a  lehal 
conducted  in  aocordanoe  with  sucn  religioos  psrsssaos, 
and  the  order  shall  specify  such  religions  porsoasiaa." 

By  sect.  35  the  Commissioners  of  Her  Msjsstj's  Tia 
aury  may  from  time  to  time  oontribute,  out  of  moMj  pi^ 
vidcd  by  Parliament  for  the  purpose,  sooh  sans  as  tki 
Secretary  of  State  from  time  to  time  thinks  fit  to  ioa)» 
mend  towards  the  custody  and  maintenaaoeof  ehildnsdi> 
tained  in  certified  industrial  sohoola,  snbjeet  to  s  Kail 
as  to  amount  in  certain  cases. 

By  sect.  44,  the  Secretary  of  State  may  withdmv  tki 
certificate  on  giving  six  months'  notice ;  ^»^  by  Hflt  ti 
the  managers,  on  giving  six  months*  notioe.  or  ihs 


\ 


notioe, 

tors  ot  a  deceased  manager  on  giving  one  months  Bocisi 
may  resign  the  oerkifioate,  aod  intbese  easea  tht  i4*d 
shall  cease  to  be  a  certified  indnstrial  aehool.  ^Ii^ ^i^. 
bv  seot.  48,  the  children  detained  tfaeNm  stell  bs  ^ 
ohaxs^  or  transferred  to  someothev  ■■tHiw?!, 
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povrer  ffiven  by  sect.  35,  contributed  an  annual 
sum  of  1200Z.  towards  the  custody  and  main- 
tenance of  the  children,  and  the  rest  of  the  ex- 
penses were  defrayed  by  private  subscriptions  and 
donations. 

Since  the  school  had  been  certified,  the  ap- 
pellant had  ceased  to  receive  children  except 
onder  the  provisions  of  the  Act,  and  regular 
monthly,  quarterly,  and  annual  returns  were 
made  to  the  Home  Secretary  in  the  forms 
ordered  by  him  of  the  numbers,  ages,  and  dates  of 
commitment  of  the  children  detained  there. 

Charles  Busaell,  Q.C.  and  Lewis  WiUiama  for 
the  appellant,  showed  cause  against  a  rule  to 
quash  the  order  of  sessions.  Under  the  original 
statute  for  the  relief  of  the  poor  (43  Eliz.  c.  2),  it 
was  heLd  that  the  crown,  not  oeing  named,  was  not 
bound,  and  therefore  that  land  occupied  by  the 
<nrown  was  not  rateable,  and  by  a  series  of  cases 
this  principle  has  been  extended  and  applied  to 
property  occupied  by  the  servants  of  the  crown  or 
occupied  for  public  government  purposes.  The  pre- 
sent case  is  within  that  principle.  These  schools  are 
recognised  by  the  Legislature  as  an  adjunct  to  the 
prison  system,  and  are  under  the  control  of  the 
ffovemment,  as  is  shown  by  the  terms  of  the  Act. 
See  especially  sections  5,  6,  7,  8,  10,  11,  12,  13, 
14, 18,  29,  35,  36,  39,  44.  [Blackburn,  J.— This 
was  originally  a  private  charity,  and  the  question 
is,  does  the  certificate  change  the  nature  of  the 
occupation  P]  In  Sheppard  v.  The  Overseers  of 
Bradford  (16  0.  B.,  N.  S.,  369 ;  33  L.  J.  182,  M.  C). 
a  reformatory  school  established  under  17  &  18 
Vict.  c.  86,  was  held  not  to  be  rateable.  That 
case  is  in  point  here;  for,  though  some  of  the 
reasons  given  by  Byles,  J.  could  not  now  be  up- 
held, the  principles  on  which  Erie,  C.J.,  and  Willes 
and  Keating,  J  J.,  rest  their  judgments  are  un- 
tOQohed  by  The  Mersey  Docks  v.  Cameron  (35  L.  J. 
1,  M.  C. ;  11  H.  L.  G.  443).  See  the  judgment  of 
the  Lord  Chancellor  (11  H.  of  L.  C.  504, 505;  35  L.J. 
24,  M.  C),  and  of  Lord  Westbury  in  Greig  v. 
The  University  of  Edinburgh  (L.  Bep.  1  Sc.  App. 
348) ;  Beg,  v.  8t,  Martin's  Leicester  (16  L.  T.  B^p. 
N.  S.  625 ;  L.  Bep.  2  Q.  B.  493 ;  36  L.  J.  99  M.  G.) 
The  prison  authoties  have  power  under  35  &  36 
Vict.  c.  21,  s.  7,  to  establish  similar  industrial 
schools;  these  would  not  be  rateable,  ai:d  this 
school  is  in  the  same  position.  The  manager  can 
detain  children  at  the  school ;  he  has  a  delegated 
power  from  the  Government,  and  is  in  the  position 
of  agaoler,  and  therefore  of  a  servant  of  the  Grown. 

Herschell,  Q.G.  (A.  J.  Cleaver  with  him),  for  the 
respondents  in  support  of  the  rule. — SJieppard  v. 
the  Overseers  of  Bradford  (16  G.  B.,  N.  S.,  369 ;  33 
L.  J.  182,  M.  0.)  is  overruled  by  the  Mersey  Docks 
▼.  Cameron  (11 H.  of  L.  Gas.  433 ;  35  L.  J.  1,  M.  G.). 
The  children  at  this  school  are  not  criminals ;  it 
is  an  educational  establishment.  The  Government 
contributes  to  National  schools  as  well  as  to  in- 
dustrial schools.  The  School  Board  can  establish 
industrial  schools,  and  it  would  be  strange  if  these 
were  not  rateable  while  board  schools  are.  Every 
schoolmaster  has  power  to  detain  children  at 
school.  The  manager  is  not  under  the  control  of 
the  Grown.  His  responsibility  ceases  after  he  has 
given  six  months'  notice,  or  in  the  case  of  execu- 
tors or  administrators,  one  month  (sect.  44).  [He 
was  stopped  by  the  court.] 

Blacilbubn,  J. — I  think  we  must  say  that  the 
appellant  is  rateable.  Originally  he  presided  over 
a  (Parity,  established  for  a   very   iaodable  and 

2iAO,  Cab. — Vol  IX. 


proper  purpose,  that  is  to  say,  a  school  into  which 
he  received  children  of  that  class  commonly  called 
street  Arabs,  provided  they  were  of  the  Boman 
Gatholic  religion,  for  the  purpose  of  educating 
them  and  brineinff  them  up  to  useful  trades. 
Institutions  of  this  Kind  are  not  peculiar  to  the 
Boman  Gatholic  religion,  but  there  are  many 
other  schools  established  for  similar  objects. 
Then  the  Industrial  Schools  Act  provided  that  if 
persons  who  had  the  management  of  these  schools 
would  obtain  the  Secretary  of  State's  certificate, 
the  justices  of  the  peace  should  be  authorised  to 
send  children  to  them,  whom  they  may  receive, 
but  whom  they  are  not  bound  to  receive,  and  that 
the  Government  would  contribute  towards  the 
custody  and  maintenance  of  these  children ;  fur- 
ther, it  is  provided  that  in  doing  this,  the  justices 
shall,  as  far  as  practicable,  select  a  school  con- 
ducted according  to  the  principles  of  the  same 
reliffion  as  that  to  which  the  child  belongs. 
Under  this  Act  children  were  sent  to  the  appel- 
lant's school,  and  it  appears  that  after  he  had 
obtained  the  certificate  he  ceased  to  take  in  other 
children.  It  is  contended  that  by  these  means  he 
became  in  the  position  of  a  servant  of  the  Grovem- 
ment,  and  that,  therefore,  the  premises  are  not 
rateable,  but  my  opinion  is  that  this  is  not  so. 
Before  the  decision  in  the  Mersey  Docks  case, 
there  was  an  idea  commonly  prevailing  that 
property  used  for  public  purposes,  and  for 
charitable  purposes,  was  not  beneficially  occu- 
pied, and  therefore,  not  rateable.  It  is  clear 
that  property  in  the  occupation  of  the  Grown 
is  not  rateable,  because  the  Grown  is  not 
named  in  the  Act  of  43  Eliz.  c.  2;  but  the 
Mersey  Docks  case  decided  that  occupation  for 
public  purposes  was  not  occupation  for  Grown 
purposes,  and  that  property  was  rateable  unless 
It  was  occupied  for  the  (Jrown  or,  by  an  extension 
of  that  principle,  by  the  servants  of  the  Grown. 
The  principle  is  clearly  stated  by  Lord  Granworth 
in  the  latter  part  of  his  judgment,  where  he  says  : 
"  The  Grown  not  being  named  is  not  bound  by  the 
Act.  It  follows,  therefore,  that  lands  or  houses 
occupied  by  the  Grown,  or  by  servants  of  the 
Grown,  for  the  purposes  of  the  Grown,  are  not 
liable  to  be  rated;  and  I  conceive  that  it 
is  from  a  confusion  between  property  occu- 
pied for  public  purposes  and  property  occu- 
pied by  servants  of  the  Grown,  that  this  mis- 
take has  arisen:"  (11  H.  of  L.  Gas.  508). 
We  have  been  much  pressed  with  the  case  of 
Sheppard  v.  The  Churchwardens  of  Bradford  (16 
G.  B.,  N.  S.,  369 ;  33  L.  J.  182,  M.  G.),  and  if  that 
decision  had  rested  on  the  ground  that  a  reforma- 
tory school  was  occupied  by  servants  of  the 
Grown,  it  might  have  been  a  serious  question 
whether  we  should  not  have  been  bound  to  follow 
it  in  the  present  case.  But  on  looking  nt  that 
case  it  will  be  found  that  this  was  not  the  ground 
of  the  decision,  but  because  the  premises  were 
occupied  for  a  public  purpose.  But  that  principle 
is  overruled  by  the  Mersey  Docks  case.  The 
question  is,  do  the  circumstances  of  the  present 
case  change  the  position  of  the  appellant  into  the 
position  of  a  servant  of  the  Government  P  and  it 
was  argued  by  Mr.  Williams  that  this  is  the 
case,  because  he  has  power  to  detain  the  children 
at  the  school,  but  I  cannot  think  that  this  is  so. 
There  are  many  other  cases  where  there  \&  «^ 
power  of  detention,  «a,  iot  w^XAja^cA^  ^^  ^:fb»>^  ^ 
a  lunado  aav\\xm.     Iti  %Q^m%  \»o  xxia  >2caJ^  NJaa  \c«»»r 
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ger  of  this  school  remaiDs  still  in  the  same 
position  in  which  he  was  before  the  school  was 
certified;  he  is  occopjin^  the  premises  for  a  very 
proper  purpose,  but  he  is  not  within  the  exemp- 
tion, and  is  not  exempt. 

Mellor,  J. — I  am  of  the  samo  opinion.  I  think 
that  the  buildings  are  not  occupied  by  servants  of 
the  Crown  or  by  persons  who  can  be  considered  to 
be  in  consimili  cas^i ;  they  are  not  Crown  buildings, 
but  are  used  for  the  purposes  of  a  charity.  It  is 
true  that  the  Secretary  of  State  can  certify  under 
29  &  30  Vict.  c.  118,  s.  7,  and  the  prison  authori- 
ties, under  certain  circumstances,  have  power  to 
contribute  to  the  support  of  the  school ;  but  the 
Secretary  of  State  can  make  this  allowance  merely 
in  order  to  enable  Government  to  supplement  the 
already  existing  charity.  The  certificate  enables 
the  charity  to  become  an  industrial  school,  but  it 
remains  so  only  for  so  long  as  the  managers  think 
fit ;  for  if  they  withdraw,  the  school  returns  to  its 
old  position.  At  first  I  was  inclined  to  think  that 
it  ^  as  within  ^he  exception  mentioned  in  the 
House  of  Lords,  because  the  school  is  kept  up  for 
the  purpose  of  preventing  children  from  becom- 
ing criminals;  out  this  can  hardly  bo  so;  we 
cannot  say  that  it  is  connected  with  the  adminis- 
tration of  justice.  It  is  not  a  place  for  the  deten- 
tion of  criminals,  but  is  rather  an  educational 
establishment.  I  think,  therefore,  that  it  is  not 
within  the  exception,  or  within  th^  extension  of 
the  doctrine  that  the  Crown  is  not  bound,  and  this 
being  so,  the  buildings  are  rateable.  I  should  have 
been  glad  if  I  could  have  seen  my  way  to  a  dif- 
ferent conclusion,  the  object  of  the  charity  being 
so  laudable.  But  at  the  same  time  this  observa- 
tion would  apply  to  many  other  cases  of  charities 
which  are  undoubtedly  rateable. 

Rule  absolute  to  quask  ih^  order  of  sessions. 
Judgment  for  the  respondents. 

Attorneys  for  appellant,  Pitman  and  Lane,  for 
Baxter,  Liverpool. 

Attorneys  for  respondent,  T.  W,  Ooldriny,  for 
Holder  and  Cleaver,  Liverpool. 


COUST   OF   COMMON    FLSA8. 

Beported  bj  Ethebikotoh   Smith   and  J.  M.  Lrlt,  £fqn. 

Barristers^at-  Law. 


Jan.  23  and  Feb.  25,  1875. 
Clementson  v.  Mason. 

Ballot  Act  1872  (35  4'  36  Vict.  c.  33,  hs.  9,  20>— 
Schedule  1,  rules  21,  31,  33,  47,  48,  50,  51,  54,  57 
— Municipal  election — Right  of  candidate  to  be 
prese7U  in  the  polling  booth. 

At  a  contested  election  under  tlie  Ballot  Act  1872, 
Parliamentary  or  municipal,  a  candidate  may  be 
present  at  any  polling  station  during  the  taking 
of  the  poll,  and  at  the  place  of  counting  votes. 
The  word  "  candidates  *  is  to  he  read  into  the 
exceptions  in  rules  21  and  33  in  the  first  schedule 
to  the  Ballot  Act ;  and  rule  51  does  not  restrict 
the  right  of  a  caTididate  to  be  present  at  any  place 
at  which  his  ag^nt  may,  in  pursuance  of  the  Act, 
attend,  by  requiring  him,  as  a  condition  of  his 
admission,  either  to  have  come  or  to  state  t)uU  he 
has  come  for  the  purpose  of  undertaking  the  duties 
of,  or  of  assisting,  his  agent. 

This  was  an  action  for  assault  to  which  the  defen- 
dant pleaded  not  guilty  by  statute  7  Jeyc.  \,  o.  &\ 
21Jac.l,c.l2;  42  Geo.  3,  c.  85-,  and  also  t\ia\i  \.\iek 


\ 


plaintiff  had  misconducted  himself  within  tlie 
meaning  of  sect.  9  of  35  &  36  Vict,  a  33 ;  and 
that  his  refusal  to  leave  the  booth  was  a  diaobejil 
of  a  lawful  order.  The  assault  oodq plained  of  wis 
the  removal  of  the  defendant  by  the  plaintiff  from 
a  polling  booth  at  a  municipal  election  in  the 
borough  of  Ashton-under-Lyne,  and  the  c^estion 
really  raised  was  as  to  the  right  of  a  candidate  to 
be  in  a  polling  booth  during  the  polling.  The 
case  came  on  for  trial  before  Denman,  J.  at  Man- 
chester, when  he  ruled  that  the  Ballot  Act,  though 
it  gave  a  right  to  a  candidate  to  be  in  a  polHiig 
booth  to  undertake  the  duties  which  his  ageat 
might  have  done,  or  to  assist  or  instruct  his  agent, 
yet  did  not  give  him  the  right  to  be  there  without 
any  such  object.  Accordingly  the  verdict  wss 
entered  for  the  defendant,  but,  upon  leave  reserved, 
a  rule  was  subsequently  obtainea  to  enter  the  ver- 
dict for  the  plaintiff  for  400. 

The  facts  were  shortly  these.     In  Nov.  1873  the 
plaintiff  was  a  candidate  for  the  office  of  Town 
Councillor  at  Ashton,  and  the  defendant  was  the 
returning  officer  at  the  election  which   then  took 
place.    The  plaintiff  went  to  one  of  the  booths 
during  the  progress  of  the  polling,  where  the  de- 
fendant was  acting  as  presiding  officer.     He  had 
an  agent  in  that  booth,  and  claimed  the  risht  to 
be  there  independently  of  any  Rpecial  object  in 
connection  witn  the  duties  of  his  s^nt.     IHie  de- 
fendant requested  him  to  retire ;  he  refoaed,  and 
produced  a  copy  of  the  Act  of  Parliament  tnd 
said  he  could  pi*ove  that  he  was  entitled  by  tfae 
Act  to  be  present.    The  defendant,  however,  de- 
clined to  discuss  the  question,  and  ordered  him 
out,  and  as  he  would  not  go,  eventually  cansed  him 
to  be  removed  without    any  unnecessary   force, 
assuming  the  power  to  do  so  under  pect.  9  of  the 
Ballot  Act  1872,  which  enacts  as  follows  :  '*  If  anj 
person  misconducts  himself  in  the  polling  statioo, 
or  fails  to  obey  the  lawful  order  of  the  presiding 
officer,  he  may  immediately,  by  order  of  the  pre- 
siding officer,  be  removed  from  the  polling  statioo 
by  any  constable  in  or  near  that  station,  or  sqj 
other  person  authorised  in  writing  by  the  retain- 
ing officer  to  remove  him  ;  and  the  person  so  re- 
moved shall    not,  unless  with  the  permission  of 
the  presiding  officer,  again  be  allowed  to  enter  the 
polling    station  during  the  day."      It  was  to  be 
taken  that  the  plaintiff  did  not  misconduct  him- 
self in  any  other  way  than  by  the  refosal  to  obey 
the  order. 

Pope,  Q.C.  and  Edwards,  Q>G.  showed  oaose.— 
The  case  turns  upon  the  construction  of  the 
Ballot  Act  and  the  rules.  The  object  being  to 
have  secret  voting  the  various  sections  most  be 
reasonably  construed  so  as  not  to  defeat  thtt 
object.  Sect.  4  says,  "every  officer,  clerk  and 
agent  in  attendance  at  a  polling  station  shall 
maintain  and  aid  in  maintaining  the  secrecy  of  the 
voting  in  such  station,  &c.,  and  no  person  who- 
soever shall  interfere  with  or  attempt  to  iaterftn 
wich  a  voter  marking  his  vote,  or  othennw 
attempt  to  obtain  in  the  polling  station  informa- 
tion as  to  the  candidate  for  whoDi  any  voter  in 
such  station  is  about  to  vote,  or  has  voted  or 
communicate  at  any  time  to  any  person  any  in- 
formation obtained  in  a  poUine  station  at  to  the 
candidate  for  whom  any  voter  in  anch  statioB  ii 
about  to  vote,  or  has  voted,  &qJ*  Sect.  8  gitea  Ae 
returning  officer  powers  for  carryini;  the  pronmooi 
oi  tihA  Act  into  execution,  and  soot.  9  ifLvm  him 
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self  in  the  polling  station.  [Dbnman,  J. — The 
question  shortly  was  whether  a  candidate  who 
had  i^pointed  an  a^ent  had  any  right  to  go  into 
the  polling  booth  himself,  his  agent  being  already 
there.]  Yes,  that  arises  upon  the  rules.  Bale 
21  is,  "The  returning  officer  shall  appoint  a 
presiding  officer  to  preside  at  each  station,  and 
the  officer  so  appointed  shall  keep  order  at  his 
station,  shall  regulate  the  number  of  electors  to 
he  admitted  at  a  time,  and  shall  exclude  all  the 
persons  except  the  clerks,  the  agents  of  the  candi- 
dates, and  the  constables  on  duty."  Rule  51  is, 
''A  candidate  may  himself  undertake  the  duties 
which  any  agent  of  his  if  appointed  might  have 
undertaken,  or  may  assist  his  agent  in  the  per- 
formance of  such  duties,  and  may  be  present  at 
SD^  place  at  which  his  agent  may  in  pursuance  of 
this  Act,  attend."  The  contention  of  the  plaintiff 
is  therefore  founded  upon  the  51  st  lule,  and  is 
that  a  candidate  is  allowed  to  go  everywhere,  and 
at  all  times  if  his  agent  might ;  but  the  true  con- 
struction it  is  submitted  is  that  a  candidate  may 
go  only  to  assist  or  perform  the  duties  of  his 
•gent,  and  has  no  general  authority  to  be  in  any 
booth  at  any  time  with  no  object  beyond  that  of 
looking  on  and  making  inquiries,  or,  as  the  plain- 
tiff was  here,  to  use  the  words  of  the  judge  at  the 
trial,  fussily  in  the  booth  without  doing  any- 
thing to  assist  his  agent.  It  is  not  clear  that  at  a 
municipal  election  a  candidate  may  appoint  an 
agent,  for  though  by  sect.  52  an  agent  may  at  a 
Parliamentary  election  be  appointed  for  attending 
the  counting  of  the  votes,  and  rule  21  con- 
templates the  attendance  of  an  agent  to  prevent 
rrsonation  at  the  polling  booths,  yet  sub-sect. 
of  sect.  20  expressly  says,  *'  Nothing  in  this 
Act  shall  be  deemed  to  authorise  the  appointment 
of  any  agents  of  a  candidate  in  a  municipal 
election,  but  if  in  the  case  of  a  municipal  election 
any  agent  of  a  candidate  is  appointed  and  notice  in 
writingofsuchappointmentis  given  to  the  returning 
officer,  the  provisions  of  this  Act  with  respect  to 
an^nts  of  candidates  shall,  so  far  as  respects  such 
agent,  apply  in  the  case  of  that  election."  And 
by  rule  57,  the  expression  "agents  of  candi- 
dates," used  in  relation  to  a  polling  station,  means 
agents  appointed  in  pursuance  of  sect.  85  of 
6  A  7  Vict.  c.  18,  that  is,  personation  agents.  As 
the  affents  of  the  candidates  are  thus  allowed  to 
attena  in  the  booths  for  this  particular  purpose, 
▼ia.,  of  detecting  personation,  the  question  is 
does  rule  51,  whicn  gives  to  candidates  them- 
aelves  a  right  to  be  present  at  any  place  where 
their  agents  may  give  them  a  right  to  be 
there  for  any  purpose  other  than  that  for  which 
the  agents  are  allowed  to  attend.  It  surely  cannot ; 
the  Act  providing  that  none  but  certain  persons 
■hall  be  present  at  the  polling,  cannot  intend  that 
peirsons  who,  if  they  came  for  a  specific  purpose, 
would  be  admissible,  should  be  alno  admissible 
when  they  came  for  no  recognised  purpose,  and 
when  there  were  already  present  personb  author- 
laed  to  do  the  only  work  they  themselves  could  be 
permitted  under  the  Act  to  perform.  The  pre- 
sence of  a  candidate  might  unduly  influence  the 
▼oters;  suppose  him  to  be  a  lar^e  employer  of 
laboar  for  instance,  his  presence  might  amount  to 
intimidation.  The  returning  officer  was,  therefore, 
boand  to  exclude  the  plaintiff  by  rule  21,  and  justi- 
fied io  removing  him  by  sect.  9.  [Keating,  J. — 
The  candidate  could  not  tell  how  the  voters  voted ; 
they  woald  still  be  free  in  tlie  exorcise  of  their 


vote.]  But  sometimes  promises  are  made  not  to 
vote,  and  influence  is  used  almost  as  much  in  pre- 
venting voting,  as  in  obtaining  votes  to  be  given 
for  a  particular  person.  [Keatikg,  J. — Might  not 
the  influence  be  exercised  while  he  was  assisting 
his  agent,  which  he  had  a  right  to  do  P]  But  he 
could  only  do  agent's  work  in  one  booth,  and 
here  the  plaintiff  claimed  the  right  to  go  into  all 
the  booths  just  as  he  pleased,  without  assigning 
any  reason.  [Brett,  J. — At  common  law  could 
the  presiding  officer  turn  out  any  member  of  the 

fublic  PJ  There  is  no  case  showing  such  a  right. 
Brett,  J. — Can  the  common  law  right  of  the 
candidate  as  one  of  the  public  be  taken  away  by 
the  statute  without  express  words  P]  We  say  that 
rule  21  does  expressly  exclude  him  by  omitting  him 
from  the  exception  to  "  all  other  persons,"  and  as 
rule  51  does  not  admit  him  except  lor  the  particular 
purposes  specified,  and  it  is  here  to  be  taken  that 
the  plaintiff  did  not  go  instead  of  or  to  assist 
his  agent. 

The  Solicitor-Oeneral  (Sir  J.  Holker,  Q.C.)  and 
Baylis  in  support  of  the  rule. — The  candidate  has 
a  right  to  be  in  the  booth  irrespective  of  the  51st 
rule.  There  is  good  reason  why  he  should  be 
allowed  to  be  there,  and  none  why  he  should  not ; 
he  cannot  see  anything  as  to  the  voting,  and  can, 
therefore,  exercise  no  improper  influence,  but  he 
may  have  the  best  knowledge  of  the  voters  so  as 
best  to  be  able  to  detect  personation,  and  he  may 
wish  to  see  if  his  agent  is  doing  his  duty.  At 
common  law  he  certainly  has  a  right  to  be  within  the 
booth  ;  he  paid  for  it,  and  has  always  been  allowed 
inside.  The  contention  on  the  other  side  would 
amount  to  this,  that  if  the  candidate  once  appointed 
an  agent  he  could  never  supersede  him.  It  is  said 
rule  21  excludes  him;  but  it  must  be  read  with 
rule  51,  for,  ;if  read  alone,  the  candidate  would  be 
excluded,  even  if  he  had  no  agent  in  a  booth,  or  if 
he  wont  to  assist  his  agent  in  any  booth ;  and  yet 
he  is  authorised  in  performing  agents*  duties,  and 
in  assisting  by  the  very  terms  of  the  rule.  The 
words  are  "may  be  present."  He  could  not  do 
what  might  be  necessary  outside,  because  he  could 
not  tell  whom  a  voter  intended  to  personata ;  but 
there  is  no  question  that  he  might  stand  at  the 
door  of  the  booth,  and  the  irregular  influence  that 
is  suggested  would  be  (]uite  as  powerful  there  as 
inside.  But  they  admit  that  he  might  go  in  to 
assist  his  agent ;  so  it  would  result  in  a  trial  by 
the  presiding  officer  of  the  question,  for  what  pur- 
pose was  the  candidate  coming  into  the  booth  P 
J^ow  it  is  clear  that  he  had  a  right  to  enter  for  one 
purpose,  and,  that  being  so,  and  there  being  no 
machinery  in  the  Act  for  investigating  that  pur- 
pose, we  say  that  it  was  not  necessary  even  to 
assert  that  purpose.  Indeed,  it  may  be  put  even 
higher,  as  coming  within  the  principle  that  if  there 
is  any  right,  it  is  immaterial  if  the  entry  was  made 
under  a  wrong  claim  of  another  right.  If  a  tres- 
pass is  committed  upon  one  ground,  it  may  be 
justified  on  another.  If  a  servant  is  dismissed 
for  one  cause,  the  master  may  justify  on  another, 
if  it  existed  at  the  time  of  his  dismissal.  So  that 
if  no  purpose  were  avowed,  or  an  insufficient  one, 
still  the  plaintiff  having  a  right  to  be  present  under 
rule  51,  could  not  be  removed.  See  Trent  v.  Hunt 
(9  Ex.  14).  Another  point  arises  upon  the  action 
of  the  defendant  who  was  returning,  but  not  pre- 
siding officer.  Looking  at  sect.  9,  and  ruU^'IV  ^vA 
47,  it  will  be  aeeti  tViaX.  \»\v^  T^\,wttC\\\^  <i^^««  \«w| 
appoint  a  preavdm^  oSlow*  ot  >aft  tjmk^  >Kvta»^»&^  "^^^ 
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side  at  any  polling  station ;  bat  if  the  former  is 
done,  then  the  person  so  appointed  alone  has  the 
powers  of  acting  under  sect.  9  and  rale  21.  There 
cannot  be  two  presiding  officers  at  any  particnlar 
booth.  [Brett,  J. — Mi^t  the  defendant  not  super- 
sede the  presiding  officer  for  a  short  time,  and  then 
restore  him  P]  It  would  lead  to  great  confusion  if 
this  could  be  done  arbitrarily,  and  the  Act  seems 
to  contemplate  a  permanent  responsible  officer  for 
each  polling  station  for  the  day. 

Cwr  adv,  vult. 
Feb,  28.     The  following  judgments  were  de- 
livered : — 

Brett,  J. — This  action  was  brought  in  the  form  of 
an  action  for  an  assault,  to  try  the  question  whether 
in  the  particular  case,  the  defendant,  the  returning 
or  presiding  officer  acting  in  a  polling  station  at  a 
municipal  election,  was  justified  under  the  circum- 
stances in  forcing  the  plaintiff,  a  candidate,  to 
leave  a  polling  station.    The  facts  in  substance 
were  that  the  plaintiff,  a  candidate,  being  present 
in  a  polling  station  whilst  the  polling  was  proceed- 
ing, was  asked  by  the  defendant,  the  returning 
officer,  whether  he  claimed  to  be  present  in  order 
to  act  on  his  own  behalf  instead  of  appointing  an 
agent,  or  in  order  to  assist  an  agent  appointed  by 
him.    The  plaintiff  stated  that  he  did  not  claim  a 
right  to  be  present  for  either  of  such  particular 
purposes,  but  that  he  did  claim  the  right  to  be 
present  from  the  mere  fact  of  his  being  a  candi- 
date.   The  plaintiff  was  not  in  any  way  miscon- 
ducting himself,  or  interfering  with  the  polling  or 
the  electors.    The  defendant  denied  the  plaintifi^s 
ri^ht  to  be  present  on  the  mere  ground  of  his 
bemg  a  candidate,  ordered  him  to  quit  the  polling 
station,  and,  on  his  refusal,  directed  him  to  be 
removed.    The  question,  therefore,  in  this  case  is, 
whether,  upon  a  true  construction  of  the  Ballot 
Act  (35  &  36  Vict.  c.  33),  a  candidate  at  a  muni- 
cipal election  has  a  a  right,  as  such,  without  in 
any  way  interfering  or  at  tern  ping  to  interfere  with 
the  polling  or  the  electors,  or  in  any  other  way 
misconducting  himself,  to  be  present  in  the  poll- 
ing station  daring  the  polling.    The  polling  at  a 
Parliamentary  contested  election  is  now  regulated 
entirely  by  the  Ballot  Act  and  its  schedules,  and 
such  parts  of  former  Acts  as  are  incorporated  into 
it.    The  polling  at  a  municipal  contested  election 
is  regulated  by  the  Ballot  Act,  its  schedules,  and, 
the  Municipal  Corporation  Act  (5  &  6  Will.  4, 
c.  76),  as  altered  by  the  Ballot  Act  in  its  fourth 
schedule.     In  both  cases  it  is  nedbssair  to  inter- 
pret the  Ballot  Act.    By  sect.  2  of  the  Ballot  Act 
'*  in  the  case  of  a  poll  at  an  election  (i.e.,  a  Parlia- 
mentary or  municipal  election),  the  votes  shall  be 
given  by  ballot."    Where,  then,  there  is  a  poll  in 
either    election,  we  are  at  once  driven    to    the 
Ballot  Act  to  seek  in  it  and  its  schedules  the  form 
and  course  of  proceedings  in  taking  the  poll  and 
determining  and  declaring  its  result.     We  need 
not  consider  the  mode  of  **  nomination,"  otherwise 
than   by  stating  that  by  rule  1  of  schedule  1  a 
place  is    appointed  for    the    election,  t.e.,  "the 
nomination.      By  sect.  5  of  the  Act,  there  are  to 
be  "  polling  districts,"   and    in    each  district  a 
•*  polling  place."    By  sect.  8  of  the  Act  and  rule 
15  of  the  schedule,  the  returning  officer  shall,  at 
every  polling  place,  provide  a  sufficient  number  of 
**  polling  stations."    By  rule  32,  the  returning 
officer  mnst  appoint  and  give  notice  of  a  **  place 
for  counting  the  votes."    There  are,  tVieT^fore, 
three  k  nda  of  places :  the  place  of  nominativoii,  \\iQ 


polling  stations,  and  the  place  for  ooantiDg  the 
votes.    The  places  being  tnus  fixed,  the  Act  next 
provides  for  the  persons  who  are  to  take  part  in 
the  taking  of  the  poll  and  the  asoertainini^  and  de- 
claring its  result.    By  sect.  8  the  returning  oflSoer 
may,    under    certain     circumstances,    appoint  a 
"  deputy."    By  rule  21,  he  shall  appoint  a  "  pre- 
siding officer"  to  preside  at  each  station.     By  rule 
48,  he  may,  in  addition  to  any  "  clerks,"  appoint 
"  persons  to  assist  him  in  counting  the  Totes." 
By  rule  50,  "  the  presiding  officer  "  may  do  oertain 
things  "  by  the  clerks  appointed  to  assist  him." 
The  officials,  therefore,  on  the  part  of  the  return- 
ing officer  are,  himself  or  deputy,  presiding  offioen, 
clerks,  and  assistants.   Then  there  are  "  the  agenti 
of  the  candidates."    By  rule  57,  the  expression 
"  agents  of  the  candidates  "  used  in  relation  to 
a  "  polling  station,"  means  agents  appointed  in 
pursuance  of  6  &  7  Yict.  c.  18,  s.  85.     These  are 
the  agents  who  are  usually  called  **  perscHiation 
agents."    They  attend  only  at  polling  stations. 
By  rule  31,  the  candidates  may  respectively  ap- 
point "  agents  to  attend  the  counting  of  the  votes." 
These  two  kinds  of  agents  are  the  only  agniti 
who  can  take  part  for  the  candidates  in  the  wking 
the  poll  or  ascertaining  and  declaring;  ite  result 
We  thus  have  the  persons  who  are  to  take  part  in 
the  polling,  &o.     We  must  next  consider  the  rales 
which  are  to  govern  the  conduct  of    all  these 
persons.    By  rule  54,  every  returning  officer,  and 
ever^  officer    (t.6.,    deputy  returning    officer  cr 
presiding  officer),  clerK,  or  agent  authorised  to 
attend   at    a    polling  station    or  at    the  connt- 
ing   of  the  votes,  shall,  before    the  opening  of 
the     poll,    make   a    "  statutory    declaration  of 
secrecy."      The    form     of    such    declaration   if 
given  in  schedule  3,  and  declares  that  the  de- 
clarant will  not  do  anything  forbidden  by  sect  4 
of  the  Act.    Now,  by  sect.  4,  in  the  first  plioe, 
"  every  officer,  clerk,  and  agent  in  attendance  st 
a  polling  station  shall  maintain,  &o.,  the  secrecy  of 
the  voting  in  such  station,  &c.,  and  shall  not  com- 
municate, Ac.,  before  the  poll  is  closed,  to  any  per* 
son  any  information  as  to  the  name  or  number  on 
the  register  of  voters  of  any  elector  who  has  or 
has  not  applied  for  a  ballot  paper,  or  voted,  ift 
that    station,"    Sue,    This    enactment    is   pUdnh 
pointed,  not  only  to  secrecy  as  to  the  way  in  which 
an  elector  has  voted  (secrecy  as  to  that  is  to  be 
maintained  for  ever),  but  it  requires  secrecy  nntQ 
the  poll  is  closed  as  to  the  names,  not  only  c«  thoee 
who  have  voted,  but  of  those  who  have  not  offered 
to  vote.    The  intention,  as  to  these  last,  mnst  be  to 
prevent  pressure  being  put  upon  thoee  eleeton 
who  do  not  wish  to  vote.    The  persons  towards 
whom  this  secrecy  should,  it  would  seem,  be  moil 
observed  are,  the  candidate  and   his   canvaasiiig 
agents.    This  part  of  the  section  does  not  name 
or  of  itself  include  the   candidate.     The  seoood 
enactment  in  the  section  is  that  "  no  snch  officer, 
clerk,  or  agent,  and  no  other  person  whatsoever, 
shall  interfere  with  or  attempt  to  interfere  with  • 
voter  when  marking  his  vote,  &c,  or  oommnnicite 
at  any  time  to  any  person  any  information  obtained 
in  a  polling  station  as  to  the  candidate  for  wbom 
any  voter  in  such  station  is  about  to  vote  or  fan 
voted,"  &c.    This  part  may  include  the  candtdsfay 
if  he  may  be  present  in  the  station.    The  seotioa 
then  enacts  that  "  every  officer,  cleo^  and  sMt 
in  attendance  at  the  counting  of  the  rofb&B,  SM 
maintain,  &c.,  the  secrecv  of  the  TOting/'  Ag.  Ths 
\  '^^ttcV>«  ^^s^T^t  ^^^)«!^  TL^^  q1  itself  inclttde  the  oudi- 
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date.    The  section  then  again  alters  its  phraseo- 
lof^,  and  says  that  "  every  person  who  acts  in  con- 
travention of  the  provisions  of  this  section  shall 
be  liable,  &o,,  to  imprisonment."    This  may  include 
a  candidate,  and  does  include  him  if,  under  the 
middle  part  of  this  section,  or,  by  reason  of  being 
admitted  under  other  sections  to  a  polling  station 
or  to  the  place  of  counting  the  votes,  he  is  enabled 
to  and  does  contravene  the  secrecy  enjoined  by 
this  section.     But,  if  he  mav  be  present  at  either 
place,  there  is  nothing  which  obliges  him  to  make 
the    statutory  declaration  of  rule    54,  or  which 
enables  anyone  to  administer  it  to  him.     So  far, 
his  presence  does  not  seem  to  be  contemplated ; 
the  inconvenience  of  it  is  not  provided  for.     So, 
in  sect.  11,  the  wilful  misfeasance  oi  wilful  act  or 
omission  in  contravention  of  the  act  of  others  is 
made  subject  to  a  penalty  of  1002. ;  but  any  such 
misfeasance  or  act  of  the  candidate  is  not  made 
liable.    The  words  are,  "  every  returning  officer, 
presiding   officer,  and  clerk  who  is  suilty,"  &o, 
Bj  sect.  9,  however,  "  If  any  person  misconducts 
himself  in  the  polling  station,  or  fails  to  obey  the 
lawful    orders  of  the  presiding    officer,  he  may 
immediately,  by  order  of  the  presiding  officer, 
be    removed,"   &c.    The    candioate   is    included 
in  this,  if  he  may  be  and   is  present.    Having 
thus    far    considered    the    places    prepared    for, 
and  the   persons    who    mav    take   part   in,    the 
polling,    and    the    ascertaming    and    declaring 
Its  result,  wo  must  now  consider  what  things  may 
be  done  in  such  places,  and  in  whose  presence  such 
things  may  be  done.    Rule  8  enacts  what  is  to  be 
done  at  the  place  of  election  or  nomination,  and  in 
whose  presence: — "The  candidate,  &c.,  and   his 
proposer   and   seconder,   and  one    other    person 
eeleoted  by  the  candidate,  and  no  other  person 
other  than  aforesaid,  shall,  except  for  the  purpose 
of  assisting  the  returning  officer,  be  entitled  to 
attend,"  &o.    Here,  where    the  candidate    is   to 
attend,    he    is    expressly     mentioned.      Sect.    4 
describes  persons  who  may  be  present  at  a  polling 
station.    The  candidate,  as  ban  been  pointed  out, 
is  not  mentioned  in  the  section,  though  he  may  be 
incladed  in  some  part  of  it.    Rule  21  is  an  ex- 
cluding rule :  "  The  returning  officer  shall  appoint 
a  presiding  officer  to  preside  at  each  station,  and 
the  officer  so  appointed  shall  keep  order  at  his 
station,  shall  regulate  the  number  of  electors  to  be 
admitted  at  a  time,  and  shall  exclude  all  other  per- 
sons except  the  clerks,  the  agents  of  the  candi- 
dates, ana  the  constables  on  duty."    This,  if  it 
stood  alone,  or  if  it  did  not  by  reason  of  other 
enactments  require  necessarily  a  limitation,  would 
clearly  exclude  the  candidate.    But  it  will  be  seen 
that  some  words,  at  all  events,  of  limitation  must 
be  introduced.    The  question  will  be  what  words. 
Turning  next  to  what  is  to  be  done  at  the  place  of 
counting  the  votes, — by  sect.  2  "  the  counting  is 
to  be  in  the  presence  of  such  agents,  if  any,  of 
the  candidates  as  may  be  in  attendance."    Those 
are  the  agents    appomted    under    rule    31.    By 
rule     33,     "the    returning    officer,     his     assis- 
tants  and   clerks,  and  the  agents  of  the  candi- 
dates,   and  no    other  person,    except    with    the 
sanction  of  the  returning  officer,  may  be  present 
at  the  counting  of  the  votes."    This  rule,  again, 
if  words  of  limitation  were  not  necessary   to  be 
^ded  to  it,  would  clearly  exclude  the  candidate. 
Bat  here,  too,  it  will  be  seen  that  some  words  of 
limitation   must    be   added.      Before,    however, 
coming  to  the  material  and  difficult  rule  which  we 


must  interpret,  we  must  notice  rule  26.     By  that 
rule  (r.  26),  "  The  presiding  officer,  on  the  appli- 
cation of  any  voter  who  is  incapacitated  by  blind- 
ness   or    other  physical   cause    from   voting    in 
manner    prescribed,   &c.,    or  of   any  voter  who 
makes  such  a  declaration  as  hereinafter  mentioned 
that  he  is  unable  to  read,  shall,  in  the  presence  of 
the  agents  of  the  candidates,  cause  the  vote  of 
such  voter  to  be  marked  on  a  ballot-paper  in 
manner    directed    by    such    voter,"  &c.      It    is 
obvious  that,  if  the  candidate  be  orcsent  during 
this  operation,  he  will  know  whether  such  voter 
votes  for  or  against  him.    It  seems  insufficient  to 
say  that  the  candidate,  if  he  disclosed  his  know- 
ledge to  anyone  else,  as,  for  example,  to  the  voter*s 
employer,  might  incur  a  penalty  under  sect.  4.    If 
the  voter  were  under  his  own  influence,  he  might 
act  on  his  own  knowledge  without  any  disclosure 
to  anyone,  and  therefore  without  any  penalty.    If, 
therefore,  there  were  not  circumstances    under 
which  by  clear  enactment  in  this  statute  this  mis- 
chief   must  arise  by  reason    of  the  candidate's 
presence,  the  existence  of  this  section  would  give 
strong  ground  for  excluding  a  candidate  from  a 
polling  station.    Everything  hitherto  considered, 
indeed,  seems  to  be  against  the  right  of  the  can- 
didate to  be  present  except  at  the  nomination ;  and 
in  that  case  his  presence  is  admitted  by  express 
affirmative  words.    But  now  we  come  to  rule  51, 
which  deals  expressly  with  the  candidate  and  with 
his  right  to  be  present.    The  very  question  of  his 
presence  is  beiore  the  Legislature.     By  rule  51, 
"  A  candidate  may  himself  undertake  the  duties 
which  any  agent  of  his,  if  appointed,  might  have 
undertaken,  or  may  assist  his  agent  in  the  per- 
formance of  such  duties,  and  may  be  present  at 
any  place  at  which  his  agent  may,  in  pursuance  of 
this  Act,  attend."      The  duties  here  mentioned 
are  the  duties  of  the  personation  agent  at  the 
polling^  station,  and   of  the  agent  appointed  to 
attend  at  the  counting  of  the  votes.    The  candi- 
date may,  then,  under  certain  circumstances  at  all 
events,  be  present  in   the    polling    station    and 
at  the  place  of    counting.     In    certain  circum- 
stances, then,  he  may  be  present  without  making 
any  statutory  declaration.     In    certain    circum- 
stances, he  may  be  present  whilst  the  returning 
officer  is  taking  the  direction  of  a  voter  under  rule 
26.    The  mischiefs  pointed  out  if  the  presence  of 
the  candidate  be  allowed,  and  which  seemed  to  be 
reasons  for  disallowing  his  presence,  do  not,  under 
certain  circumstances,  prevent  his  presence  from 
being  allowed.     And  it  is  now  obvious  that  some 
words,  at  all  events,  must  be  added  to  the  ex- 
ceptions in  rules  21  and  33 ;  you  must  at  least  add 
the  words,  "  and  the  candidates,  if  they  undertake 
the  duties,  <&c.,  or  if  they  desire  to  assist  their 
agents."    UnleiiS  words  be  added  in  rule  51,  the 
pfiraseolugy  admits  the  candidate,  as  such,  to  the 
polling  stations  and  the  place  of  counting  the 
votes.     Unless  in  the  last  phrase  of  the  rule  you 
add   the  words   "  for  such   purposes,"   that  last 
phrase  of  the  rule  admits  the  candidate,  as  such, 
to  any  place  at  which  his  agent  may  attend,  that 
is  to  say,  to  the  polling  stations  and  the  place  for 
counting  tlie  votes.     If  the  section  be  considered 
by  itself,  ^he  first  matter  to  be  determined  is. 
what  is  the  meaning  in  it  of  the  word  '*  under- 
takes."    '*  A  candidate  may  himself  undertake  the 
duties,"  &c.    That  may  mean  that  the  candidate 
may  engage  that  he  will  fulfil,  or  declw^\iViaX»\\»''v^ 
his  intention  to  iuV^\  \»\i^  ^wXa^%,  >i>a»X»  ^^^  ^^'^ 
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fulfil  or  begin  to  falfil  the  duties.    If  it  means  the 
first,  the  sentence,  so  far,  does  not  enable  the 
candidate  to  be  present  in  the  polling  station; 
then  the  last  sentence  of  the  section  is  r^aired  to 
complete  the  idea  of  enabling  the  candidate,  not 
only  to  engage  to  fulfil,  but  also  to  fulfil,  the 
duties.    The  second  part,  however,  is, — "  or  may 
assist  his  agent  in  the  performance  of  such  duties. ' 
Now,  the  candidate  cannot  assist  witho  it  being 
present.     That    part    of   the    section,  therefore, 
carries  with   it  necessarily  the  presence  of  the 
candidate.      But  it  is  <x)upled  with  the  former 
part   by  the  conjunction   **  or."    And  the  third 
part,  it  it  is  to  be  read  with  one  of  the  former 
parts  so  as  to  make  it  complete,  should,  according 
to  ordinary  rules  of  grammar,  be  read  also  with 
the  other.     It  cannot  be  read  with  the  second  its 
part  of  it,  without  manifest  tautology ;  and  yet,  if  it 
oe  read  with  the  first,  it  must  also  be  r»Eul  with 
the  second.    It  must  be  treated,  if  the  suggested 
words  of  limitation  be  added  to  it,  as  tautologous, 
and  it  the  suggested  words  be  not  added,  it  must 
be  treated  as  enabling  something  separate  and 
additional.     If  the  latter,  it  c;ives  to  the  candidate 
the  right  which  is  claimed   for    him,  of  being 
present  as  such  in  any  polling  station  and  at  the 
place  of  counting  the  votes.     Whichever  way  this  I 
rule  bo  read,  words    must    be    added    to    rules 
21  and  33.    The  final  question  then  is,  whether 
words    should    be    also  added   to  this    rule  51. 
Nothing  can  be  more  difficult  to  determine.     If 
the  candidate  has  this  absolute  right,  it  is  a  useless 
and  barren  right  to  him,  unless  it  be  that  it  will 
give  him  the  power  of  dealing  with  a  servant  or 
tenant  of  his  own,  either  for  not  coming  to  vote 
at  all,  or,  if  the  servant  or  tenant  be  illiterate,  or 
blind,  or  unable  from  physical  defect  to  make  a 
mark,  for  voting  against    him.     Can   it   be  that 
the  words  are  to  be  construed  so  as  to  give  him 
such  a  barren  and  useless  or  mischievous  right, 
when  all  the  other  provisions  of  the  statute  seem 
to  ignore  or  militate  against  such  a  right  P     With 
much  distrust,  I  come  to  the    conclusion  that, 
whatever  the  real  intention  may  have  been,  our 
duty  is  to  stand  by  the  ordinary  and  grammatical 
construction  of  the  last  sentence  in  the  rule,  as 
there  is  no  overwhelming  ground  for  otherwise 
interpreting  it.    This  is  the  rule  of  construction 
which  this  court  has  before    declared    must  be 
rigidly  applied  to  statutes  of  this  kmd.    Although 
there  are  strong  gruuuds  to  be  collected  from  the 
consideration  of  other  parts  of  the  statute  and  its 
schedules,  for  suspecting  that  the  intention  was  to 
give  only  a  limited  right  to  the  candidate  of  being 
present  as  such,  at  the  polling  stations  and  at  the 
place  for  counting  the  votes,  still  there  is  nothing 
to  make    it  sufficiently  certain   that  the  words 
ought  not  to  be  construed    according   to  their 
ordinary  and  grammatical  signification :  and  then 
they  signify  that  the  candidate  may,  as  such,  be 
present  at  any  polling  station,  and  at  the  place  of 
counting  the  votes.    The  word   "candidates"   is 
the  word  which  must  be  read  into  the  exceptions 
in  rules  21  and  33.     Nothing  must  be  read  into 
this  rule  51.     All  the  above  reasoning  has  been 
applied  to  a  Parliamentary  contested  election.     It 
was  nut  argued  that  there  is  a  difference  in  this 
matter  in  a  municipal  contest  election.     What  is 
the  exact  effect  of  subsect.  6  of  sect.  20,  we  are  not 
at  f>resent  called  upon  to  say.     1  am  of  opinion 
tliAL  the  rule  must  be  made  absolute.     I  think  it 
n^hc  to  add  that  Sir  Henry  Keating,  wVio  Yxeait^ 


the  argument,  has  read  this  judgment,  and  ex- 
pressed his  entire  concurrence  m  it.  (a) 

Denman,  J.— I  should  have  been  perfectly  con- 
tent in  this  case  to  say  that  I  entirely  agree  with 
my  broi'her  Brett's  judgment;  bat,  inaemucb  as 
this  is  a  case  of  first  impression,  and  alto  a  oaae  of 
some  importance,  and  inaamaoh  as  at  tbe  trial  I 
ruled  the  other  way,  I  think  it  is  desirable  that  I 
should  read  the  judgment  which  I  have  prepared, 
to  show  the  way  in  which  my  mind  ms  brought 
round  to  agree  in  the  result  at  which  laj  brothen 
Brett  and  Keating  have  arrived.  This  was  lo 
action  brought  by  the  plaintiff  for  an  assault  in 
causing  him  to  be  removed  from  a  polling  statioo 
during  a  municipal  election  at  Ashton-ander-Lyne. 
The  pLaintifE  was  a  candidate  at  tbe  election  ;  and 
the  oefendant  was  the  returning  officer.  ^  Several 
pleas  were  pleaded ;  but  the  only  one  relied  npon 
on  the  argument  of  the  rule  was  one  added  at  tbe 
trial,  raising  a  defence  under  the  Ballot  Act  (35  & 
36  Vict.  c.  33,  s.  9),  which  authorises  tbe  remoral 
from  the  polling-station,  by  a  constable,  of  any 
person  who  fails  to  obey  the  lawful  orders  of  the 

J)re8iding  officer.     It  appeared  upon  tbe  trial  be* 
ore  me,   that,  on  the  morning  in  question,  tbe 
plaintiff  went  to  one  of  the  polling  booths  to  make 
certain  inquiries    of  the  presiding  officer.     Tbe 
polling  booth  was  one  of  several  stations  placed  in 
different  parts  of  a  school,  and  was  called  booth 
No.  2.    While  the  plaintiff  was  inquiring  for  Ibe 
presiding  officer,  the  returning  officer  came  into 
the  booth  No.  2,  and  inquired  if  be  was  a  voter.   A 
conversation  then  took  place,  the  details  of  which 
are  unimportant,  inasmuch  as  it  was  admitted  apoo 
the  argument  that  in  substance  it  amounted  to  a 
claim  on  the  part  of  the  plaintiff  of  tbe  right  la 
remain  in  the  booth  at  his  discretion — such  cbuia 
being  founded  upon  the  concluding  words  of  the 
5lst  clause  of  the  schedule  to  the  above  Act; 
and    a    claim    on    the    part    of    tbe    returning 
officer,    founded    upon    clause  21     of    the   adie- 
dule,    of    a    right    to    exclude    him    from   tbe 
booth,  in  the  absence  of  any  claim  on  hia  part, 
to  remain  there  for  any  of  tbe  parpoeea  men- 
tioned in  the  earlier  part  of  clause  51.    At  the 
trial,  I  entered  the  verdict  for  the  defendant,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict 
with  40«.  and  certificates,  if  the  verdict  ought  so 
to  be  entered.    The  case  entirely  turns  upon  the 
proper  construction  to  be  placed  npon  the  two 
clauses  of  the  schedule,  21  and  51.     Glauae  21 
enacts  as  follows  : — *'  The  returning  officer  aball 
appoint    a  presiding    officer  to    preside  at  each 
station,  and  the  officer  so  appointed  shall  keep 
order  at  his  station,  shall  regulate  tbe  number  of 
electors  to  be  admitted  at  a  time,  and  shall  exclude 
all  other  persons  except  the  clerks,  tbe  agents  of 
the    candidates,    and    the    constables    on  dotj" 
Clause  51  is  as  follows: — '*A  candidate  may  him- 
self  undertake  the  duties  which  any  agent  of  bit 
if  appointed  might  have  undertaken,  or  may  aaeift 
his  agent  in  the  performance  of  such  duties,  and 
may  be  present  at  any  place  at  which  bis  agest 
may  in  pursuance  of  this  Act  attend.**     It  is  im- 
portant to  bear  in  mind  that  by  clanse  57  it  n 
provided  that  the  expression  *'  agonts  of  the  candi- 
dates "  used  in  relation  to  a  polling  station  meass 
agents  appointed  in  pursuance  of  sect.  85  of  6  ft  7 
vict.  c.  18.    The  agents  appointed  under  sect  8S 
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of  the  last-mentioned  Act  were  agents  "  for  the 
more  effectual  detection  of  the  personation  of 
▼oters."  They  were  to  be  nominated  before  the 
time  fixed  for  the  poll ;  and  notice  of  their  appoint- 
ment was  to  be  given  to  the  returning  officer  : 
and  the  section  goes  on  to  provide  that  **  there- 
upon it  shall  be  lawful  for  every  such  agent  to 
attend  daring  the  time  of  polling  at  the  booth  or 
booths  for  which  he  shall  have  been  so  appointed." 
Though  the  present  was  the  case  of  a  municipal 
election,  I  think  that  the  agents  appointed  by 
the  candidate  are  "  personation  agents/'  hav- 
ing precisely  the  same  duties  as  those  ap- 
pointed in  the  case  of  a  Parliamentary  election. 
In  support  of  the  plaintiff's  nght  to  recover,  it 
was  urged  that  the  concluding  words  of  clause  51 
of  the  schedule  give  the  candidates  an  absolute 
right  to  be  present ;  that,  looking  at  the  earlier 
part  of  the  clause,  it  would  be  unreasonable  to 
restrict  that  right  to  cases  in  which  their  minds 
have  been  made  up  to  undertake  the  duties  of 
agents  themselves,  as  they  ought  to  have  an  op- 
portrinity  of  judging  how  their  agents  are  per- 
rorming  their  duties  at  the  several  stations  ;  tnat, 
looking  to  the  nature  of  the  duty  of  assisting  an 
a^nt,  which  is  reserved  to  them  by  clause  51  of 
the  schedule,  it  consists  merely  of  beins  present 
and  observing  the  voters,  and  it  would  be  absurd 
to  suppose  that  the  Legislature  intended  that  the 
right  of  the  candidate  to  be  present  should  depend 
upon  his  answering  the  returning  officer's  inquiry 
as  to  whether  he  was  there  to  assist  his  agent  or 
not.  Moreover,  it  was  argued  that,  inasmuch  as 
the  candidate  must  necessarily  be  present  in  the 
station  in  order  to  discharge  either  of  the  duties 
expressly  authorised  by  the  earlier  part  of  clause 
51,  the  latter  words  would  have  been  unmeaning 
and  inoperative  if  •  nly  intended  to  give  him  a 
right  to  be  present  in  those  cases.  On  the  other 
hand,  the  strong  and  imperative  words  of  clause 
21  were  relied  upon  by  the  defendant,  and  it  was 
contended  that  they  were  sufficient  to  entitle  the 
defendant  to  a  verdict;  that  the  latter  part  of 
claiise  51  must  be  read  as  merely  empowering  the 
candidate,  for  the  purposes  mentioned  in  the  earlier 
part  of  the  clause,  to  be  present  in  a  place  from 
which  he  in  common  with  all  others  was  required 
to  be  excluded  by  the  presiding  officer  under  the 
words  of  claube  21 ;  that  the  great  object  of  the 
Act  was  to  maintain  secrecy  of  voting,  which 
woold  be  pro  tanto  impaired  by  allowing  the  can- 
didate to  enter  each  polling  station  and  remain 
there  at  his  disci etion,and  thereby  to  exercise  more 
or  less  moral  influence  over  the  voters,  especially 
the  illiterate  portion  of  them ;  that  the  returning 
officer  ought  at  all  events  to  have  a  discretionary 
power  of  removing   any  persons  who  were   not 

g resent  under  some  express  provision  of  the  Act 
>r  purposes  connected  with  some  duty  or  busi- 
ness ;  and  that  therefore,  inasmuch  as  the  plaintiff 
admitted  that  he  was  there  claiming  a  discretionary 
right  to  be  there,  and  not  professing  to  be  in  the 
discbaree  of  any  duty  or  business,  the  defendant 
had  a  nght  to  order  him  to  leave  the  booth,  and, 
npon  hid  refusal,  to  cause  him  to  be  removed, 
under  sect.  9  of  the  Act  and  clause  21  of  the 
schedule.  Upon  a  full  consideration  of  these 
aignments  and  of  the  various  provisions  of  the 
Act,  I  have  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  have  the  verdict  entered  for 
lum  according  to  the  leave  reserved.  The  words 
of  danse  21  are  undoubtedly  strong  and  unquali- 


I  fied,  except  so  far  as  they  are  modified  by  the 
exceptions  contained  in  the  clause  itself;  but  one 
of  those  exceptions  is  "  the  agents  of  candidates," 
who  by  clause  57  are  defined  to  be  the  personation 
agents  appointed  under  sect.  85  of  6  &  7  Vict, 
c.  18.  Tnese  agents  are  persons  whose  duties 
under  the  35  &  36  Vict.  c.  33  can  only  be  dis- 
charged by  means  of  their  presence  in  the  f)ol!ing 
station,  and  by  their  observing  there  the  persons 
who  come  to  vote,  and  forming  a  judgment  as  to 
whether  they  are  persons  really  on  the  register  or 
not.  Their  right  to  be  present  in  the  booth,  which 
was  secured  by  the  concluding  words  of  sect.  85 
of  6  &  7  Vict.  c.  18,  is  preserved  by  one  of  the 
exceptions  in  clause  21.  That  right  I  consider  to 
have  been  absolute  as  regards  the  booth  to  which 
they  were  appointed.  Then,  is  the  right  given  to 
the  candidate  by  clause  51  less  absolute  P  I  can- 
not see  that  it  is.  The  words  of  the  clause  are 
unlimited;  and  it  would  require  the  insertion 
of  other  words, — such  as,  "  for  that  purpose,"  or 
**  for  either  of  the  purposes  aforesaid  '* — in  order 
to  rcbtrict  their  application  to  the  two  special 
purposes  mentioned  in  the  earlier  part  of  the 
clause.  This  I  do  not  feel  at  liberty  to  do,  from 
a  mere  suspicion,  however  strong,  that  it  might 
have  been  the  intention  of  the  Legislature  tbat 
the  right  of  the  candidate  should  be  ho  restricted. 
It  may  be  argued  that  in  order  to  put  this  con- 
struction upon  clause  51,  it  is  necessary  to  import 
the  word  "  candidates  "  into  the  exceptive  words 
in  clause  21.  Strictly  speaking,  this  is  so;  but 
difficulties  such  as  these  unfortunately  occur  daily 
in  the  construction  of  Acts  of  Parliament;  and 
the  true  solution  of  that  which  exists  in  the 
present  case  appears  to  me  to  be,  that  it  is  far 
more  probable  that  the  case  of  the  candidate,  and 
his  powers,  was  not  present  to  the  mind  of  the 
draughtsman  when  he  drew  the  exceptions  in 
clause  21,  than  that  he  should  have  used  such 
large  words  as  thos6  in  clause  51  intending  at  the 
time  that  they  should  be  restricted,  as  contended 
for  by  the  defendant.  I  think,  therefore,  that  the 
very  larse  words  of  clause  21  must  be  held  to  he 
qualified  by  the  equally  large  words  at  the  con- 
clusion of  clause  51,  and  that  the  candidate 
at  an  election  has  a  right  to  be  present  in 
the  polling  booths,  without  being  called  upon  to 
assign  any  reason  as  to  the  oause  of  his  presence. 
This,  of  course,  will  not  justify  any  misconduct  on 
his  part  when  in  the  station,  for  which  he  might 
be  removed  under  sect.  9.  I  think  that  the  rule 
should  be  made  absolute.  Rule  absolute 

Attorney  for  plaintiff  :  E.  Worthington,  for  Sal^, 
Shipman,  Seddon,  and  8aU. 

Attorneys  for  defendant:  Johnson  and  WecUher* 
alls,  for  George  Hadfield,  jun.,  Manchester. 


CBOWJI  CASES  SESBSVED. 

Reported  by  Johh  Thompsoit,  Ebq.,  BarnBter-at*Law. 

Saturday,  April  24,  1875. 

(Before  Cockburn,  C.J.,  F^ramwell,  B.,  Mkllor,  J., 
Brett,  J.,  and  Pollock,  B.) 

Heo.  v.  Gallagher. 

Evidence — Admissibility    of    eo-conspiraior — Con- 
spira^ — False  pretences. 

Two  prisoners  were  jointly  charged  in  an  imlict- 
ment  with  obtainixM  mufn^  \ri  cwof^vtopji  '*'''^, 
/cUf e  pretences.    Ch\  oexivg  Q*Ttw^tsA^^  wv*  ^^.KxAjpa 
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guilty  and  the  other  not  guiUy.  On  the  trial  of 
the  indictment,  tlie  prisoner  who  had  pleaded 
guilty,  was  admitted  as  a  untness  against  the 
other  although  it  was  objected,  thai  the  evidence 
of  a  cO'Conspiraior  could  not  be  received  on  the 
count  for  conspiracy.  The  jury  found  the  pri- 
soner not  guilty  on  the  cou/ntfor  conspiracy,  but 
guilty  on  tlie  counts  for  false  pretences. 
Held,  that  the  co-conspiraior  was  admissible  as  a 

witness,  and  that  the  conviction  was  right. 
Case    stated  by  the  Chairman  of  the  Court   of 
Quarter  Sessions  of  the  Connty  of  Stafford  for  the 
opinion  of  this  Court.  | 

This  case  was  tried  before  me  at  the  Stafford- 
shire adjourned  Epiphany  Sessions,  5th  March 
1875. 

The  prisoner,  Thomas  Callagher,  was  charged 
together  with  Frederick  Fletcher  upon  an  indict- 
ment. First.  For  having  on  21st  Nov.  1874,  con- 
spired to  obtain  from  Hugh  William  Williamson 
and  others  divers  sums  of  money.  Secondly.  For 
obtaining  by  false  pretences  from  Henryjrorter 
91.  6s.  &d.,  the  property  of  Hugh  William  William- 
son and  others,  on  Nov.  21  st  1874.  Thirdly.  For 
obtaining  by  false  pretences  from  the  said  Henir 
Porter  61.  138.  4d.,  the  property  of  thp>  said  Hugn 
William  Williamson  and  others,  on  Nov.  28th  1874. 
Leave  was  granted  by  the  court  for  this  indict- 
ment to  be  preferred  against  the  prisoners. 

Frederick  Fletcher  upon  being  arraigned  pleaded 
guilty,  and  consequently  was  not  given  in  charge 
to  the  jury.  Thomas  Grallagher  pleaded  not  guilty 
and  was  tried,  and  upon  nis  trial  Fletcher  was 
called  and  examined  as  a  witness  against  him. 

I  admitted  his  evidence,  which  was  corroborated 
in  some  particulars  by  the  other  witnesses,  and 
commented  upon  it  in  summing  up  to  the  jury, 
leaving  it  to  them,  in  case  they  found  a  verdict  of 
guilty,  to  say  upon  which  counts  of  the  indict- 
ment. The  jury  found  Gallagher  not  guilty  on  the 
count  for  conspiracy,  but  guuty  on  the  counts  for 
false  pretences. 

Counsel  for  the  prisoner  objected  that  the  evi- 
dence of  a  co-conspirator  could  not  be  received  on 
the  count  for  conspiracy,  and  if  such  evidence 
were  inadmissible  the  conviction  on  the  counts  for 
false  pretences  was  not  maintainable. 

The  (|uestions  I  wish  to  submit  to  the  court 
are  :  First.  Was  the  evidence  of  the  co- conspirator 
(who.  on  arraignment,  had  pleaded  guilty)  rightly 
admitted  P  Secondly.  Was  the  prisoner,  Thomas 
Gallagher,  rightly  convicted  on  the  counts  for 
false  pretences,  the  whole  of  the  evidence  having 
been  left  to  the  jury? 

Thomas  T.  Twemlow,  Chairman, 

7th  April,  1875. 
No  counsel  appeared  to  argue  either  for  the  pro- 
secution or  the  prisoner. 
By  the  Couet  :  Convidion  affirmed. 


Reg.  v.  G.  E.  Foulkes. 

Embezzlement — Cleric  or  servant — Son  assisting 
parent— 2^  Sf  25  Vict.  c.  96  s.  68. 

A.  held  certain  local  appointments,  and  amongst 
them  that  of  clerk  to  the  local  board  of  W.,  the 
butt  171688  of  the  board  being  transacted  at  his 
f^ffi-co.  A.*8  son,  who  lived  with  him,  assisted  him 
in  his  office  and  in  conducting  the  business  of  tlie 
local  hoard.  Titer e  was  no  evidence  that  the  son 
tva8  paid  any  salary  by  his  father,  and  tKe  ouVy 

evidence  was  that  he  in  fad  assisted  him  as  cUrlc 


or  servant  or  assistant  in  his  ofios.    The  lonk 

board  had  occasion  to  raise  money  on  morl^agt 

of  the  rates,  and  the  prisoner  managed  the  &ti«ifi«M 

of  the  loan  for  his  father^  and  received  at  ht 

father's  office  money  from  the  mortaagees,  and 

should  have  paid   it  into  the  hcnJL      In  two 

instances,  having   received  thai   money^  he  ew^ 

bezzled  it. 

Held,  that  although  he  was  not  em/ployed  as  derh  sr 

servant,  or  in  the  capa^y  of  cLeri  or  eervaniUt 

the  local  board,  he  was  employed  in  the  eapadh 

of  derh  or  servant  to  hisfaihert  and  was  pnperfji 

convicted  on  an  indictment  which  c&afysdf  ikoi 

with  having  embezzled  the  moneye    of  A^  hit 

master. 

Case  stated  by  Mr.  Justice  Quain  for  the  opinion 

of  this  Court. 

The  prisoner  was  tried  before  me  at  the  last 
Assizes  for  Shropshire  for  embezzlement. 

The  indictment  on  which  the  prinootf  was 
tried  contained  four  counts. 

On  the  first  count  he  was  chanired  that  on  22Dd 
Sept.  1871,  he  was  employed  as  clerk  to  the  Locil 
Board  of  Whitchurch  and  Dodinetoiit  smd  recdvsd 
600Z.  on  account  of  said  local  board*  and  did 
steal  lOOL,  parcel  of  the  said  6OOL9  the  moneys  of 
the  said  Local  Board,  his  employers. 

On  the  second  count,  that  on  the  14th  Febi 
1872,  he  embezzled  the  sum  of  lOOL,  the  mooejs  of 
the  said  Local  Board,  his  employers. 

On  the  third  count,  that  on  the  22nd  Sept.  1871, 
he  embezzled  the  sum  of  1002.,  paroel  of  a  sum  of 
600L,  the  moneys  of  Charles  Foulkes,  his  master. 
On  the  fourth  count,  that  on  the  14th  M. 
1872,  he  embezzled  the  sum  of  1001.,  the  nxneyi 
of  Charles  Foulkes,  his  master. 

Charles  Foulkes,  the  father  of  the  prisoner,  ym 
appointed  clerk  to  the  local  board  of  Whitchmth 
and  Dodington,  at  a  salary  of  40Z.  a  year,  and  008< 
tinned  to  hold  such  appointment  till  his  destk. 
Charles  Foulkes  held  various  other  appointment. 
The  business  of  the  board  was  tiansacted  tt  Ids 
office,  the  board  paying  him  a  rent  for  the  bk 
of  it.  The  prisoner  lived  with  his  father,  sid 
assisted  him  in  his  office  and  in  conducting  tk 
business  of  the  local  board.  In  the  abseneetf 
his  father,  prisoner  acted  for  him  at  the  meetingi 
of  the  local  board,  and  assisted  his  &ther  whss 
present.  Prisoner  was  not  appointed  or  paid  by 
the  local  board.  There  was  no  evidence  tte 
prisoner  was  paid  anv  salary  by  his  &ther.  1^ 
only  evidence  was  that  he  in  fact  assisted  bii 
father  as  clerk  or  servant,  or  assistant  in  his  offis 
as  above  described. 

In  the  year  1871,  and  while  Charles  Fonlkes  w 
clerk  to  the  local  board  as  above  mentioned,  ths 
board  had  occasion  to  raise  a  loan  for  the  ^orpos 
of  building  a  market.  The  money  was  rused  fls 
mortgages  of  the  local  rates.  The  proooff 
managed  the  business  of  this  loan  for  his  fsAet- 
He  filled  in  the  usual  form  of  mortga^andeilbff 
he  or  his  father  obtained  the  proper  signatores  ^ 
the  members  of  the  local  board.  The  oooneflf 
business  was  that  prisoner  received  at  his  fsAis^ 
office  the  money  from  the  mortgagees  in  ezdbt^ 
for  the  mortgages,  and  paid  it  into  the  Whitdw^ 
and  Ellesmere^ank  (who  were  the  treasoiws  d 
the  board;  to  an  account  called  **tfae  mM 
account."  In  the  course  of  this  emplofOKBt  ki 
embezzled  and  appropriated  to  his  own  ofs  ^ 
\>n;q  «mtcl<&  qC  money  mentioned  in  the  iuditisswi^ 


\ 


MAGISTRATES'  CASES. 


409 


C.  Cas.  B.] 


Beg.  V,  G.  E.  Foulkes. 


[C.  Cab.  B 


Le  could  not  be  convicted  on  the  first  two  counts 
of  the  indictment  as  be  was  not  a  clerk  or  servant 
of  the  board  nor  employed  by  the  board  in  that 
or  any  other  capacity,  and  that  ho  could  not  be 
convicted  on  the  third  or  fourth  counts,  as  there 
was  no  evidence  that  he  was  the  clerk  or  servant 
of  his  father,  or  was  employed  by  him  in  that 
capacity  beyond  the  fact  that  he  assisted  his 
father,  ana  that  the  moneys  embezzled  were  not 
the  monies  of  Charles  Foulkos  but  of  the  local 
board. 

The  prisoner  was  convicted  and  sentenced,  but  I 
respited  the  execution  of  the  sentence  till  after  the 
decision  of  the  Court  on  this  case. 

The  question  for  the  Court  is,  whether,  on  the 
above  facts,  the  prisoner  coald  bo  properly  con- 
victed on  any  of  the  counts  of  the  indictment. 

The  following  cases  were  cited  before  me : 

Reg.  V.  Negus,  21  W.  R.  687  ;  12  Cox  C.  C.  492 ; 
Eeg,  V.  Beaumont.  23  L.  J.  54,  M.  C. ;  6  Cox  C.  C,  2C9  ; 
Reg.  V.  Tyrie,  L.  Rep.  1 C.  Cas.  Bea.  177 ;  11  Cox  C.  C. 
241; 

and  the  11  &  12  Vict.  c.  63,  s.  138,  was  referred  to 
as  authorising  the  board  (the  district  being  a  non- 
corporate district)  to  allege  that  the  property  was 
the  property  of  their  clerk. 

Bo»e,  for  the  prisoner. — [Cockburn,  C.  J. — All 
the  court  think  that  the  prisoner  was  not  a  clerk 
or  servant  to  the  local  board,  and  that  you  may 
address  your  argument  to  his  being  a  clerk  or 
servant,  or  in  the  capacity  of  a  clerk  or 
servant  to  his  father.]  The  conviction  cannot 
be  sustained.  The  question  is  whether  the  rela- 
tion of  master  and  servant  existed  between  the 
prisoner  and  his  father,  and  it  is  submitted  that  it 
did  not.  [Mellor,  J. — The  words  of  the  statute 
24  &  26  Yict.  c.  96,  s.  68,  are  "  Whosoever  being  a 
clerk  or  servant,  or  being  employed  for  the  pur- 
pose or  in  the  capacity  of  a  clerk  or  servant,  shall 
fraadalently  embezzle,  &c."]  It  is  submitted  that 
there  must  be  a  contract  express  or  implied 
between  the  person  charged  and  his  employer,  in 
order  to  bring  the  case  within  the  enactment. 
There  are  none  of  the  indicia  in  the  present  case 
which  have  been  relied  upon  in  the  decisions  of  this 
court  to  constitute  the  status  of  clerk  or  servant 
wkhin  the  Act.  All  that  the  case  states  is,  that 
the  prisoner  assisted  his  father  in  his  office  of 
clerk  to  the  local  board,  and  there  was  no  evidence 
that  he  was  paid  any  salary.  The  statement  that 
be  "assisted"  is  very  indefinite;  there  was  no 
proof  that  the  assistance  was  continuous.  It  does 
not  imply  that  he  was  subject  to  any  control,  or 
that  he  might  not  have  refused  to  give  his  assist- 
ance at  any  moment.  [Mkllor,  J.— The  case  states, 
••  The  course  of  business  was  that  the  prisoner  re- 
■eeived  at  his  father's  office  the  money  from  the 
mortgagees  in  exchange  for  the  mortgages,  and 
paid  it  into  the  bank."  That  seems  as  if  the 
prisoner  was  employed  in  the  nature  of  a 
servant.]  If  it  had  not  been  his  father,  but  a 
stranger,  whom  the  prisoner  was  ossisiing,  there 
clearly  would  have  been  no  evidence  to  con- 
stitute the  prisoner  a  clerk  or  servant  within 
the  meaning  of  the  statute.  If  so,  the  fact 
of  the  prisoner  living  at  home  with  his  father 
lieems  to  make  it  more  difficult  to  imply  the 
relationship  of  clerk  or  servant  to  his  father.  In 
Bex  V.  Barton  (By.  &  Moo.  C.  C.  B.  237),  it  was 
held  that  a  clerk  of  a  chapelry  who  receives  the 
sacrament  money,  was  not  the  servant  of  the 
minister,  churchwardens,  or  the  poor  of  the 
Af^ft  Caa—Vol.  IX. 


chapelry,  as  there  was  no  obligation  on  the  part  of 
the  clerk.  So  in  Hex  v.  Neitleton  (By.  &  Moo. 
C.  C.  B.  259),  the  prisoner,  who  was  schoolmaster 
of  a  school  supported  by  voluntary  contributions, 
and  had  received  and  misappropriated  a  voluntary 
contribution,  was  held  not  to  stand  in  the  relation 
of  servant  to  the  treasurer  or  committee  of  the 
school,  although  directed  by  the  treasurer  to  re* 
ceive  the  particular  sum  of  money  misappropriated. 
It  is  laid  down  in  all  the  cases  that  a  person  must 
be  under  a  legal  obligation  to  make  him  a  clerk  or 
servant  within  the  statute : 

Reg.  V.  Bowers,  L.  Eep.  1  C.  C.  B.  41 ;  10  Cox  C.  C. 

250; 
Reg.  V.  Tyrie,  Reg,  v.  Negus,  and  Reg.  v.  Cullum,  12 

Cox  C.  C.  469 ; 

Ko  counsel  appeared  to  argue  for  the  prosecu- 
tion. 

Cockburn,  C.  J. — I  am  of  opinion  that  there  was 
evidence  in  this  case  on  which  if  it  had  been  left 
to  the  jury  to  do  so,  the  jury  might  properly  have 
found  either  that  the  prisoner  was  a  clerk  or 
servant  to  his  father,  or  was  employed  in  the 
capacity  of  clerk  or  servant  to  his  father.  It 
!\ppcnrs  that  the  father  held  certain  local  appoint- 
ments, and  among  them  that  of  Clerk  to  the 
Local  Board  of  Whitchurch  and  Dodington,  and 
the  business  of  the  board  was  transacted  at  his 
office,  and  the  prisoner,  his  son,  lived  with 
him  and  assisted  him  in  his  office,  and  in 
conducting  the  business  of  the  local  board,  and  did 
what  his  father  might  have  done  or  have  employed 
a  clerk  to  do.  It  is  true  that  the  relation  of 
clerk  or  servant  is  generally  founded  on  contract, 
but  the  relation  may  exist  at  will  only.  The 
evidence  is  that  the  prisoner  did  perform  all  those 
things  which  a  clerk  or  servant  might  have  done, 
and  although  he  might  have  refused  to  go  on 
doing  them,  yet  so  lon]^  as  he  continued  to  per- 
form them  he  did  them  m  the  capacity  of  a  clerk 
or  servant  to  his  father.  Then  as  to  the  embezzle- 
ment, the  prisoner  received  the  sums  as  clerk  or 
servant  to  his  father,  and  was  bound  to  account 
for  them  to  his  father  on  behalf  of  the  local  board ; 
his  father  was  liable  for  the  money  to  the  locil 
board,  and  was  the  proper  custodian  of  the  money  ; 
and  then  the  prisoner,  naving  received  the  money, 
instead  of  paying  it  into  the  bank  embezzled  it.  I 
think,  therelore,  there  was  evidence  to  go  to  the  jury 
that  the  prisoner  embezzled  the  money  in  thu 
capacity  of  clerk  or  servant  to  his  father,  and  that 
the  money  was  received  in  the  course  of  such  em- 
ployment. 

Bramwell,  B. — I  am  of  the  same  opinion.  If 
the  prisoner  had  not  been  the  son  of  and  not 
living  with  the  person  alleged  in  the  indictment 
as  his  master,  there  would  have  been  abundant 
evidence  of  his  being  employed  in  the  capacity  of 
clerk  or  servant  to  that  person,  and  in  a  civil 
action  on  the  evidence  he  would  have  been  entitled 
to  a  qnantnm  meruit  for  his  services.  Then  being 
the  son  of  that  person  he  assisted  him  in  thu 
duties  of  his  office  fur  the  remuneration  of  his 
board  and  lodging.  The  possibility  of  his  refusing 
to  continue  to  do  so  does  not  affect  the  question. 
I  think  there  was  evidence  that  he  was  employed 
in  the  capacity  of  clerk  or  servant  to  his  father. 
As  to  the  embezzlement,  it  is  sufficient  if  the 
prisoner  receives  the  money  in  the  course  of  his 
employment  on  account  of  his  master  or  em^lo^^v. 
If  the  money  \\ad  NiCiexv  xwi^x^vi^  \i^  ^Xv^  Va.NX\^x 
the    board   m\ui\iVi  W^^  Tec;Q's^^vi\  '\X»^  "w\\  *>^  ^^^s^ 
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father  had  said  to  the  son,  "  Son  give  it  to  me," 
and  the  son  had  done  so,  he  would  have  received  it 
for  the  board. 

Mellor,  J. — The  case  states  that  the  prisoner 
lived  with  his  father,  and  assisted  him  in  his  office 
and  in  conducting  the  business  of  the  local  board. 
In  the  absence  of  his  father,  prisoner  acted  for 
him  at  the  meetings  of  the  local  board,  and 
assisted  his  father  when  present.  Prisoner  was 
not  appointed  or  paid  by  the  local  board.  There 
was  no  evidence  that  prisoner  was  paid  any  salary 
by  his  father.  The  only  evidence  was  that  he  in 
fact  assisted  his  father  as  clerk,  or  servant,  or  as- 
sistant in  his  office.  The  only  difficulty  in  the 
mind  of  the  judge,  as  I  collect  from  the  case,  was 
that  there  was  no  actual  evidence  of  a  contract  on 
the  part  of  the  son.  The  case  finds  that  he  did  assist 
his  father  in  the  character  of  clerk,  or  servant,  or 
assistant.  That,  I  think,  is  sufficient.  The  money 
was  received  in  the  course  of  his  employment  in 
that  character.  I  think,  therefore,  there  was 
abundant  evidence  to  support  the  conviction. 

Brett,  J. — The  prisoner  undertook  to  do  certain 
things  for  his  father  in  the  way  in  which  a  clerk 
does  for  money ;  and  as  long  as  he  chose  to  do 
them — although  it  may  have  been  voluntarily  on 
his  part — he  was  bound  to  do  them  honestly,  as  a 
clerk  would  have  done  them.  As  he  did  them  dis- 
honestly, I  think  he  was  liable  under  the  circum- 
stances for  embezzlement. 

Pollock,  B. — The  only  doubt  I  have  had  is, 
whether  the  relationship  contemplated  by  the 
statute  existed.  The  statute  contemplates,  how- 
ever, something  beyond  the  mere  relationship  of 
clerk  or  servant  to  another,  and  includes  the  case 
where,  de  facto,  a  person  is  employed  in  doing  the 
work  ordinarily  done  by  a  clerk  or  servant.  In 
that  view  of  it  I  think  that  there  was  abundant 
evidence  that  the  father  employed  the  son,  and 
that  the  son  was  employed  here,  in  the  capacity  of 
clerk  or  servant.  Conviction  affirmed. 


Reg.  v.  Wiluam  Taylor. 

ManslaugMer  — Accesso ry  —  Prize  fight — Stake- 
holder, 

Two  persons  about  to  fight  one  anotlier  with  tJieir 
fists,  deposited  17.  each  with  the  prisoner,  as 
stakeholder,  who  consented  to  hold  it  until  after 
the  fight,  and  then  to  pay  the  21,  to  the  winner. 
The  prisoner  did  not  in  any  way  otherwise  than 
by  holding  the  money  promote  or  encourage  the 
fight,  Tlie  fight  took  place,  and,  from,  injuries 
then  received,  one  of  the  men  died  subsequently. 
The  prisoner  was  not  present  at  the  fi^ht,  but 
aftenvards  paid  the  21,  to  the  winner  of  tits  fight. 
Held,  that  tlie  prisoner  was  not  an  accessory  before 
the  fact  to  the  manslaughter. 

Case  reserved  for  the  opinion  of  this  Court  by 
Mr.  Justice  Brett. 

William  Taylor  was  tried  before  me  at  the 
Central  Criminal  Court,  on  the  8th  April  1875,  on 
a  charge  that  he  was  an  accessory  before  the 
fact  to  the  manslaughter  of  one  Dulgar  by  one 
Tubbs. 

It  was  proved  that  Tubbs  and  Dulgar  had 
quarrelled,  and  had  in  consequence  agreed  to  fight 
with  their  fists ;  that  in  order  to  bind  each  other 


as  stakeholder,  and  that  he  consented  to  hold  it  as 
such,  until  after  the  fight,  and  then  to  pay  it  to 
the  winner. 

The  prisoner  did  not  in  any  way,  otherwise  thao 
by  so  consenting  to  hold  and  pay  over  the  money, 
promote  or  encourage  either  the  quarrel  or  tbft 
fight. 

There  was  nothing  then,  or  at  any  time  b^xre 
the  fight,  to  lead  anyone  reasonably  to  suppoM^ 
and  the  prisoner  did  not  suppose  that  the  fight 
would  endanger  the  life  of  either  of  the  oom* 
batants. 

Tubbs  and  Dulgar  fought  on  the  1st  Feb.  187& 
The  prisoner  was  not  present  at  the  fight.  His 
fight  was  a  fair  fight,  in  which  the  men  used  only 
their  fists.  Until  near  the  close  there  was  no  daa- 
ger  of  death  to  either  of  them,  and  no  reason  to 
apprehend  such  danger.  Towards  the  end  Dolgv 
was  advised  to  yield,  but  refused,  and  continued  to 
fight.  At  last  he  yielded,  and  acknowledf^ed  thit 
he  was  beaten.  If  Dulgar  had  not  so  continued  to 
fight,  he  would  not  have  died  or  have  been  in  dan- 
ger of  dying.  By  so  continuing  to  fight,  and 
thereby  receiving  further  injuries  from  Tubbs, 
Dulgar  became  exhausted,  and  afterwards,  in  oon- 
sequence,  died. 

Tubbs  was  tried  before  me,  and  pleaded  goiltj 
to  a  charge  of  manslaughter  and  was  sentenced. 

After  tne  fight  the  prisoner  on  being  told  tbil 
Tubbs  had  won  the  fight,  but  without  being  told 
or  knowing  of  Dulgar*s  danger,  paid  the  2L  to 
Tubbs. 

I  directed  the  jury,  for  the  purpose  of  the  dij, 
that  if  the  prisoner  held  the  money  for  the  parpoie 
of  handing  it  to  the  winner  of  the  proposed  fighti 
he  was  by  that  alone  in  point  of  law  an  acoessoiy 
before  the  fact  to  the  breach  of  the  peace  whidi 
subsequently  took  place,  and  inasmuch  as  thai 
breach  of  the  peace,  ended  in  manslaughter,  hewM 
an  accessory  before  the  fact  to  that  manslaogfater. 
The  jury  thereupon  found  the  prisoner  gniltf. 
I  respited  the  sentence. 

I  desire  the  opinion  of  the  Court  of  Crindoil 
Appeal,  whether  such  direction  was  corred  in 
point  of  law,  and  whether  upon  such  direction  and 
the  facts,  the  prisoner  could  properly  be  convicted 
of  the  crime  of  being  an  accessory  before  the  filok 
to  the  crime  of  manslaughter. 

If  the  Court  should  be  of  opinion  that  the  pii- 
soner  was  properly  convicted  on  such  direction 
and  facts,  the  conviction  is  to  stand ;  if  otherwise, 
the  conviction  is  to  be  quashed. 

(Signed)  W.  B.  Brett. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Poland  (Beasley  with  him)  for  the  prosecution.— 
The  conviction  was  right.  The  prisoner  was  aa 
accessory  before  the  fact,  although  he  was  nol 
present  at  the  fight.  [Bramw£LI.,  B. — He  was  nd 
accessory  to  the  manslaughter.  Assuming  that  as  a 
stakeholder  he  was  causa  sine  qua  non^  yet  be 
was  not  causa  causans.  Did  he  abet  Uie  ngbt?] 
Tes.  The  combatants  bound  themselves  tofigbs 
by  depositing  the  money,  and  the  prisoner  boaw 
himself  to  give  the  stakes  over  to  the  winner  of 
the  fight;  he  consented  to  hold  the  money  until 
after  the  fight.  Prisoner  was  an  aooessoiT  to  a 
breach  of  the  peace  before  the  fact.  In  oe§,  ▼• 
Oayler  (Dears .  &  B.  288 ;  7  Cox  C.  C.  253)  • 
prisoner  who  procured  and  gave  drugs  to  his  wife 
that   she  might  take   them  to  produce  abortioa» 


ho  to  6ght  upon  such  quarrel,  each  put  down  a 

earn  of  11,  bo  that  21,  might  be  paid  to  iVie  Vitm^T  \  \  ^%:^  \i^\^  \a  b^  guilty  of  manalaiighter,  the  wife 
that  the  money  was  deposited  with  the  pT\aoii^TA^^'^^^^^«-^'^^^^oi*\Ti\s»a  ^i^^s»sedSf^«id  died  fro* 


{ 


MAGISTEATES'  CASES. 


411 


QB.] 


Terrt  v.  Brighto:;  Aquarium  Compant. 


[Q.B. 


their  efifecta.  [Mellor,  J. — There  the  prisoner 
procared  tbo  drugs  and  counselled  his  wife  to  take 
them.  Pollock,  B. — In  Russell  on  Crimes  it  is 
said  that  there  cannot  be  any  accessories  before 
the  fact  in  manslaughter,  because  it  is  presumed 
to  be  altogether  sudden  and  without  premedita- 
tion.] The  prisoner  was  an  accessory  to  a  breach 
of  the  peace  before  the  fact,  and  as  the  breach  of 
the  peace  resulted  in  a  felony,  he  became  accessory 
to  the  felony.  [Melloe,  J. — Must  you  not  show 
that  the  person  was  present  at  the  fight,  or  in 
some  way  abetting  it  ?  There  is  a  difference 
between  a  man  being  present  at  a  fight  and  en- 
couraging it,  and  a  Tuan  who  is  absent,  although 
in  some  sense  aiding  it,  for  if  present  he  might 
have  discouraged  its  proceeding.  Is  a  traffic 
manager  of  a  railway  an  accessory  before  the  fact 
for  providing  a  special  train  for  a  party  to  go  to  a 
prize  fight  it  the  fig;ht  ended  in  the  death  of  one 
of  the  combatants  P]  It  is  submitted  that  he  is : 
(Hawk.  P.O.  Bk.  2  cap.  29.) 

GocKBURN,  C.J. — I  am  of  opinon  that  the  con- 
Tiction  cannot  be  supported.  The  defendant  was 
indicted  for  being  an  accessory  before  the  fact  to 
the  manslaughter  of  one  Dulgar.  It  appeared 
that  Dulgar  fought  with  a  person  named  Tubbs, 
and  received  such  injuries  that  he  afterwards  died 
from  them.  The  prisoner  was  not  present  at  the 
fight,  and  all  that  ho  did  was  that  he  agreed  to  act 
as  stakeholder,  and  received  one  sovereign  from 
each  of  the  combatants,  and  consented  to  hold  the 
two  sovereigns  until  after  the  fight,  and  then  to 
pay  them  to  the  winner.  In  order  to  render  the 
defendant  liable  to  the  charge  there  must  be  some 
active  proceeding  on  his  part ;  he  must  procure 
them  to  fight  or  encourage  them  to  do  so.  In  this 
case  the  defendant  was  perfectly  passive,  and  it  is 
enough  to  say  that  there  is  nothing  to  show  such 
a  participation  in  the  fight  on  the  part  of  the  de- 
fendant as  to  make  him  an  accessory  before  the 
fact  to  the  manslaughter  under  the  circumstances. 

Bramwell,  B. — I  am  of  the  same  opinion. 
There  is  no  evidence  that  the  defendant  counselled 
or  procured  the  fight  to  take  place.  Abetting 
means  giving  some  assistance  towards  the  act. 

Mellor,  J. — I  rest  my  judgment  on  the  absence 
of  any  evidence  that  the  defendant  engaged  the 
men  to  fight.  There  is  no  evidence  that  the  de- 
fendant aided,  or  assisted,  or  counselled  the  men 
to  fight. 

B&ETT,  J.  and  Pollock,  B.  concurred. 

Conviction  quashed. 


COVST  OF  QUEER'S  BEITCH. 

Bepurted  by  J.  Suortt  and  M.  W.  McKkllaii,  Eaqra., 

iJarriBter8-at«Law. 


Tuesday,  April  27, 1875. 
Terry  v.  Bbiguton  Aquarium  Company. 

JSnieriainment  or  amusement — Admission  by  pay 
me7it  on  Sundays — 21  Gtio.  3  c.  49. 

The  defendants'  buildings  consist  of  an  aquarium^ 
a  ntuseuyn,  a  reading  room,  a  restaurant,  a  cafe, 
together  with  conversaturies,garden8,  andorname.n- 
tal  resting  places.  The  fish  and  auimals  are  fed 
at  stated  Iwurs,  all  the  buildings  are  open  and 
refreshments  sold  to  the  public  on  Sundays  aswtU 
a§  other  days ;  and  every  Sunday  tvening  a  band 
perfoi'ms  a  svledion  of  sacred  music.  The  attmt- 
dants    employed   amount  to  tictuff/'bcvcn.     The 


public  are  admitted  on  Sundays  upon  payment  of 

sixpence  a  head  at  tlie  door. 
Held  in  an  action  for  2^enalties  under  21   Geo,  3 

c.  49  that  this  was  a  plague  of  entertainment  or 

amusement  within  the  meaning  of  the  Act, 
Tuis  was  an  action  brought  to  recover  a  penalty 
of  2001.  under  the  statute  21  Geo.  3,  o.  49,  s.  1. 

The  writ  was  issued  on  the  14th  Sept.  1874,  and 
by  the  consent  of  the  parties  and  in  pursuance  of 
an  order  made  under  the  46th  section  of  the 
Common  Law  Procedure  Act  1852,  the  following 
special  case  had  been  stated  without  pleadings 
for  the  opinion  of  this  court. 

The  defendants  are  a  company  and  incorporated 
by  the  Brighton  Aquarium  and  Improvements 
Act  1869. 

The  defendants  have  constructed  a  large  building 
at  Brighton  called  the  Brighton  Aquarium,  which 
thc^  have  always  kept  until  the  present  time  under 
thoir  own  management  and  control. 

This  building  consists  of  a  range  of  chambers 
below  the  level  of  the  ground  approached  by  a  flight 
of  steps.  There  is  also  a  terrace  bordered  with  a 
garden  laid  out  above  the  chambers.  The  chief 
part  of  the  building  is  used  as  an  aquarium  fitted 
with  glass  tanks  for  the  exhibition  of  marine  fish 
and  animals.  There  is  also  an  entrance  hall  which 
is  used  as  a  museum  and  a  reading  room.  A 
restaurant  and  a  dining  hall  adjoin  the  entrance 
hall,  and  there  are  other  parts  of  the  building  fitted 
up  as  conservatories  with  artificial  grottoes,  rock- 
work,  and  cascades.  On  the  terrace  which  is 
supplied  with  seats  and  refreshment  tables,  there  is 
a  caf^. 

The  building  and  terrace  and  garden  are  open  to 
the  public  every  day  in  the  week,  payment  for 
admission  being  made  at  the  entrance.  The  chargo 
for  aiimission  on  all  days,  except  Sunday  and 
Monday  and  the  evenings  of  other  days,  is  Is.,  tho 
hours  of  admission  in  tho  months  of  Aug.  and 
Sept.  1874  being  from  10  a.m.  to  10  p.m.  daily. 
In  Oct.,  Nov.,  and  Dec.  1874,  the  hours  of  admission 
have  been  from  10  a.m.  to  10  p.m.  on  week  days, 
and  11.30  a.m.  to  9.30  p.m.  on  Sundays.  Tho 
charge  for  admission  throughout  Sunday  and 
Monday  and  after  seven  o'clock  on  the  evenings  of 
other  days  is  6d, 

At  half- past  seven  o'clock  every  Sunday  evening 
a  band  of  sixteen  performers  plays  a  selection  of 
sacred  music  in  tho  interior  of  tho  building. 

The  fish  and  other  animals  in  the  aquarium  are 
publicly  f.3d  at  certain  stated  hours  of  the  day. 

Programmes  are  published  weekly  by  the  defen- 
dants showing  the  music  to  be  performed  on  each 
Sunday,  and  the  times  at  which  the  feeding  of  thu 
fish  and  animals  will  take  place.  Those  programmes 
also  stato  the  difierent  attractions  and  objects  of 
interest  exhibited  to  the  public  in  the  interior  of 
the  building.  These  programmes  are  sold  on  Sun- 
days as  well  as  other  days  inside  the  building.  A 
copy  of  such  parts  of  ono  of  these  programmes 
(being  the  programme  for  the  week  ending  Sunday, 
6th  Sept.  1874)  as  do  not  relate  solely  to  the  week 
day  entertainments,  accompanied  and  formed  part  of 
this  case. 

Catalogues  and  guide  books  describing  tho  fish 
and  other  animals  in  tho  aquarium  are  also  sold  on 
Sundays  in  the  building. 

The   restaurants  and  cafd  connected  with  tho 
building  and  tbe  re.^t  of  the  aquarium  are  open  on 
Sunday;  and  ref rc^l\u\<i\\\.^ ofl  \jJ\V\\A^,\vvv^\\.^\vv>jt^ 
wiuoa  and  *\m\u,  viyg  ^vA^vq^XnW^n^x^^^^xwn^'^'^^ 
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hoars  allowed  by  law,  and  in  the  intervals  to  nil 
who  prodace  railway  tickets  as  evidence  of  their 
being  travellers. 

Among  the  attractions  and  objects  of  interest 
provided  in  the  building  for  the  amasemcnt  and 
entertainment  of  visitors  besides  the  tanks  and 
their  contents,  are  the  following :  newspapers, 
microscopes  illuminated  to  allow  of  the  examination 
of  objects,  the  model  of  a  yacht,  the  skeleton  of  a 
seal,  a  stuffed  sturgeon,  tne  cast  shell  of  a  crayfish, 
several  statues  and  fourteen  glass  vases  on  stands 
containing  seahorses,  tubeworms,  and  anem- 
ones, &c. 

The  number  of  persons  employed  by  the  com- 
pany in  and  about  the  building  on  Sundays  includ- 
ing bandsmen  and  attendants  of  all  descriptions 
amounts  to  twenty-seven.  There  are  also  various 
cooks,  waiters,  and  other  attendants  employed  by 
the  contractor  of  the  refreshment  department. 

Advertisements  have  from  time  to  time  appeared 
in  the  London  papers  announcing  that  the 
aquarium  is  open  daily,  and  notices  have  likewise 
been  exhibited  outside  the  building  specifying  the 
hours  and  prices  of  admission  for  Sunday  and  the 
other  days  of  the  week. 

A  great  number  of  people  visit  the  aquarium 
every  Sunday,  especially  at  the  time  of  the  musical 
performance,  and  the  restaurant  and  caf^  are  in 
much  request,  and  the  defendants  have  made  con- 
Hiderable  pecuniary  profits  from  the  admission  of 
each  of  the  visitors. ' 

On  Sunday  16th  Sept.  1874,  the  aquarium  was 
opened  to  the  public  on  pa3rment  as  other  Sundays 
at  the  hours  and  in  the  manner  stated  in  the  pre- 
ceding paragraphs  of  the  case. 

The  question  for  the  opinion  of  the  court  is 
whether  under  the  circumstances  above  stated  the 
Brighton  Aquarium  or  any  part  thereof  was  opened 
or  used  for  public  entertainment  or  amusement  on 
any  part  of  the  Lord*8  Day,  contrary  to  21  Geo.  3, 
c.  4V>,  s.  1. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
judgment  is  to  le  entered  for  the  plaintiff  for  one 
])ciialty  of  200/.  If  the  court  shall  bo  of  opinion  in 
the  negative,  judgment  is  to  be  entered  for  the 
defendants. 

Giffard,  Q.C.  (with  him  Bosanquet)  for  the  plain- 
tiff.— The  proceedings  of  the  defendants  on  Sunday 
arc  clearly  forbidden  by  the  words  of  21  (ioo.  3, 
c.  49.  By  the  1st  section  it  is  enacted  "  That  from 
and  after  the  passing  of  this  present  Act,  any 
house,  room,  or  other  place  which  shall  be  oponeS 
or  used  for  public  entertainment  or  amusement,  or 
for  publicly  debating  on  any  subject  whatsoever, 
upon  any  part  of  the  Lord's  Day  called  Sunday, 
and  to  which  persons  shall  be  admitted  by  the 
payment  of  money,  or  by  tickets  sold  for  money, 
shall  be  deemed  a  disorderly  house  or  place ;  and 
the  keeper  of  such  house,  room,  or  place  shall 
forfeit  the  sum  of  200Z.  for  every  day  that  such 
house  room  or  place  shall  be  oyjeneil  or  used  as 
aforesaid  on  the  Lord's  Day,  to  such  person  as  will 
bue  for  the  same,  and  be  otherwise  punishable  as 
the  law  directs  in  cases  of  disorderly  houses  ;  and 
the  person  managing  or  conducting  such  entertain- 
ment or  amusement  on  the  Lord's  Day,  or  acting 
as  master  of  the  ceremonies  there,  or  as  moderator, 
president  or  chairman  of  any  such  meeting  for 
public  debate  on  the  Lord*e  Day,  shall  likewise  for 
every  such  offence  forfeit  the  sum  of  \<M.  to  such 
person  as  will  sue  for  the  same ;  and  ever^  Oloot- 
keeper,  aervautf  or  other  person  'w^io  aViaVY  coWect. 


or  receive  money  or  tickets  from  persons  assembling 
at  such  house,  room,  or  place  on  the  Lord's  Day,  or 
who  shall  deliver  out  tickets  for  admitting  persons 
to  such  house,  room,  or  place  on  the  Lord's  Day, 
shall  also  forfeit  the  sum  of  50Z.  to  such  person  as 
will  sue  for  the  same."    It  cannot  be  contended 
that  this  place  is  not  used  for  public  entertainment 
or  amusement  on  Sunday,  and  even  if  any  technical 
difficulties  as  to  the  parties  could  be  snggested 
they  would  be  cured  by  the  2nd  section,  "  And 
whereas  by  reason  of  the  many  subtle  and  crafty 
contrivances  of  persons  keeping  such  houses,  rooms, 
or  places  as  aforesaid,  it  may  often  be  diffionlt  to 
prove  who  is  the  real  owner  or  keeper  thereof;  be 
it  enacted  by  the  authority  aforesaid  that  any 
person  who  shall,  at  any  time  hereafter,  appeir 
act  or  behave  him  or  herself  as  master  or  mistress, 
or  as  the  person  having  the  care,  government,  or 
management  of  any  such  house,  room,  or  place  is 
aforesaid,  shall  be  deemed  and  taken  to  be  the 
keeper  thereof,  and  shall  be  liable  to  be  sued  or 
prosecuted  and  punished  as  such,  notwithstanding 
lie  or  she  be  not  in  fact  the  real  owner  or  keeper 
thereof;  and  whenever  any  such  house,  room,  or 
place  shall  belong  to  or  be  kept  by  divers  persooi 
in    partnership  as   joint-owners  or  joiut-keepen 
thereof,  each  and  every  such  joint  owner  or  ioint 
keeper    of  such  house,  room,  or  place  shall  be 
deemed  the  keeper  thereof,  and  shall  be  liable  to  be 
sued  or  prosecuted  and  punished  as  such.    And 
any  house,  room,  or  place  at  which  persons  shall 
be  supplied  with  tea,  coffee,  or  any  other  refreah- 
ments  of  eating  and  drinking  on  the  Lord's  Da^.it 
any  greater  prices  than  the  common  and  usual  prices 
at  which  the  like  refreshments  are  commonly  soU 
upon  other  days  at  such  house,  room,  or  place,  or 
at  coffee  houses,  or  other  houses  where  the  sune 
are  usually  sold,  shall  be  deemed  a  house,  room,  or 
place  to  which  persons  are  admitted  by  the  paj- 
ment  of  money,  although  money  be  not  there  takes 
in  the  name  of  or  for  admittance,  or  at  the  time 
when  persons  enter  into  or  depart  from  such  hoiue, 
room,  or  place;  and  any  house,  room,  or  place 
which   shall   be  opened  or  used  for  any  public 
entertainment  or  amusement,  or  for  public  oebote 
on  the  Lord's  Day,  at  the  expense  of  any  number 
of  subscribers  or  contributors  to  the  carrying  on 
any  such  entertainment,  or  amusement,  or  debate 
on  the  Lord's  Day,  and  to  which  persons  shall  be 
admitted  by  tickets,  to  which  tho  subscribers  or 
contributors  shall  be  entitled,  shall  be  deemed  a 
house,  room,  or  place  to  which  persons  are  admitted 
by  the  payment  of  money  within  the  meaning  of 
this  Act."     liiwtcr  v.  L'uujley   (L.  Rep.  4  C  P. 
21)  is  the  only  recent  decision  on  this  Act,  and 
the  facts  there  are  very  different  from  these. 

M<nihfif,  Q.C.  (with  him  McMiUun)  for  the 
defendants. — This  Act  of  1781  was  passed  jurt 
after  the  Lord  George  Gordon  riots,  and  was 
directed  against  proceedings  totally  different  from 
those  of  the  defendants.  The  preamble  sard 
•*  AVhereas  certain  houses,  rooms,  or  places  witbm 
the  cities  of  London  or  Westminster  or  in  the 
neigUbourhooii  thereof  have  of  late  frequently  been 
opened  for  public  entertainment  or  amusement, 
upon  the  evening  of  the  Lord's  Day  commonly 
called  Sunday  ;  and  at  other  houses,  rooms,  or 
places  within  the  said  cities  or  in  the  neighbour* 
iiood  thereof,  under  pretence  of  inquiring  into 
religious  doctrines  and  explaining  texts  of  Holf 
^  ^cx\v\.wT«^  debates  have  frequentr^  been  held  on 
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texts  of  Holy  Scripture  by  persons  unlearned  and 
incompetent  to  explain  the  same,  to  the  corruption 
of  good  morals  and  to  the  great  encouragement  of 
irreligion  and  profaneness."  The  magnitude  of 
the  penalties  imposed,  the  severity  of  the  provi- 
sions, and  the  language  used,  all  imply  that  this 
enactment  could  not  have  been  directed  against 
proceedings  of  the  innocent  nature  described  in 
this  case.  The  place  may  be  said  rather  to  be  set 
apart  for  enjoyment  and  rest  than  for  entertain- 
ment and  amusement.  [Blackburn,  J. — AH  that 
we  have  to  decide  is  whether  any  limit  to  the 
meaning  of  "  entertainment  and  amusement "  can 
be  suggested  which  may  exclude  this  case  from 
the  application  of  the  Act.]  Under  the  3rd  section 
all  persons  advertising  these  programmes  will  be 
liable  to  a  penalty  of  502.  if  the  defendants  can  be 
saed  in  this  action.  It  is  difficult  to  understand 
how  such  a  statute  as  this  has  not  been  long  ago 
repealed. 

Blackbxtbk,  J. — I  am  afraid  we  have  no  ground 
for  believing  that  this  Act  of  Parliament  is  not  at 
present  in  force;  and  although  I  avowedly  and 
designedly  state  that  I  am  most  anxious  to  find  a 
hole  in  its  provisions  by  which  the  defendants 
miffht  escape,  I  am  unable  to  see  any.  This  seems 
to  oe  an  innocent  and  admirable  entertainment, 
but  it  cannot  be  considered  free  from  the  application 
of  this  Act.  It  is  certainly  a  place  of  entertainment 
and  amusement  opened  under  the  circumstances 
expressly  forbidden  by  the  1st  section.  The 
penalties  are  enormous,  and  the  provisions  are 
oppressive,  but  they  seem  to  be  tne  law  of  the 
land,  which  we  have  to  administer.  Our  judgment 
must  be  for  the  plaintiff. 

Field,  J. — I  am  of  the  same  opinion.  I  think 
those  persons  who  are  anxious  to  induce  people  to 
frequent  public  houses  on  Sundays  less  than  they 
at  present  do,  might  greatly  aid  their  object  by 
obtaining  the  repeal  of  this  statute  and  by 
encouraging  such  entertainments  as  these.  As  the 
law  now  stands  the  court  can  only  enforce  the 
penalty  sued  for. 

Judgment  for  plaintiff. 

Attorney  for  plaintiff,  Bridges,  Sawiell,  Hey  wood, 
and  Ram, 

Attorneys  for  defendants,  Benham  and  Tindell. 


Tuesday,  April  27,  1875. 
"White  v.  Hindley  Local  Board. 

N'ori'Tepair  of  highway — Communication  toiih sewer 
— Liabiliiy  of  Liocal  Board — 11  Sf  12  Vict,  c.  63, 
8$.  43,  45,  (58,  117. 

Within  the  defendants*  district,  an  iron  grid,  through 
which  the  surface  water  from  the  road  ran  into  a 
sewer,  was  left  for  six  months  with  two  bars  broken. 
The  plaintiffs  horse  when  going  along  the  road 
pui  his  leg  through  and  was  injured,  Tlie  sewer 
was  vested  in  the  defendants  tinder  sect.  43,  and 
the  road  under  sect,  68  of  the  Public  Health  Act 
1848. 

Held  that,  even  if  this  were  non-repair  of  the  high- 
way  for  which  the  defendants  could  not  be  sue^l, 
they  were,  at  all  events,  jointly  liable  for  the  state 
of  the  gridt  as  the  sewer  authority,  so  as  to  justify 
the  verdict  far  ^plaintiff, 

ArPBALfrom  the  Wigan  County  Court. 
This  was  an  action  brought  to  recover  the  sum  of 

14L  9«.  by  the  plaintiff,  a   surgeon,  residing  at 

Wigan,  in  the  county  of  Lancaster,  against  the 


defendants,  a  local  board  of  health  established 
under  the  provisions  of  the  Public  Health  Act  18-18 
for  the  district  of  Hindley,  in  the  said  county  of 
Lancaster,  for  injury  sustained  by  the  plaintiff *8 
horse  by  reason  of  its  putting  one  of  its  feet  upon 
a  grid  which  was  out  of  repair  on  the  highway  in 
Hindley  leading  from  Wigan  to  Leigh,  and  within 
the  district  and  within  the  lighted,  and  paved 
area  of  the  Hindley  Local  Board,  in  the  month  of 
April  1874. 

The  plaintiff's  notice  of  action  was  admitted  by 
the  defendants  to  have  been  duly  given  a  month 
before  trial,  and  to  be  a  sufficient  notice,  and  wa» 
in  evidence ;  and  the  amount  of  damage  sustained 
by  the  plaintiff  was  also  admitted. 

At  the  trial  which  took  place  in  the  County 
Court  at  Wigan  on  the  16th  Sept.  1874,  the  plain- 
tiff and  defendant  were  both  represented  by 
attorney,  and  the  facts  proved  in  evidence  or 
admitted  by  the  respective  attorneys  were  an 
follow : 

The  highway  in  Hindley  leading  from  Wigan  to 
Leigh  is,  to  the  extent  of  thirteen  feet  in  width, 
paved  with  stone  sets,  and  the  other  portion  ten 
feet  four  inches,  is  soft,  being  composed  of  cinders, 
used  both  by  persons  travelling  on  horseback  and 
pedestrians. 

At  the  edge  of  the  part  of  the  road  s^hich  is 
paved,  and  within  the  cinder  or  soft  part  of  the 
road,  are  iron  grids,  and  one  was  produced  in  court, 
and  is  hereinafter  called  *'  the  grid,"  about  sixteen 
inches  square  on  the  outside  and  twelve  inches 
square  on  the  inside. 

This  grid  and  other  similar  grids  were  placed  at 
equal  distances  of  about  100  yards  along  the  road 
for  the  purpose  of  conveying  the  surface  water  off 
the  paved  portion  of  the  road  into  a  sewer  running 
under  the  grids.  The  grids  were  so  placed  in  the 
road  before  the  local  board  was  established,  and  upon 
ts  formation  the  sewer  and  the  grid  became  vested 
in  and  belonged  to,  and  were  entirely  under  the 
management  and  control  of  the  board  of  health. 

On  the  10th  April  1874,  the  plaintiff's  son  was 
riding  the  plaintiff's  horse  along  the  highway  in 
question  in  the  daylight, and  in  attempting  to  pass  a 
cart  which  was  going  in  the  same  direction  as 
himself,  he  rode  his  horse  off  the  paved  part  of  the 
road  on  to  the  cinder  or  soft  part,  and  in  doing  so 
the  horse  put  its  foot  upon  the  grid  in  question, 
two  bars  of  which  had  been  previouKly  broken, 
and  a  third  bar  gave  way,  and  the  horse's  hind  foot 
went  through  the  grid,  and  it  remained  fixed  to 
and  was  pulled  out  of  its  bed  by  the  horse's  leg, 
the  horse  being  thereby  damaged  and  injured.  It 
was  proved  by  two  witnesses  in  evidence  that  tho 
grid  in  question  had  had  two  bars  broken  for  six 
months  prior  to  the  accident,  but  it  did  not  appear 
that  any  notice  of  its  defective  state  had  been  given 
to  the  local  board ;  and  the  clerk  of  the  said  local 
board,  the  only  witness  called  by  the  defendants  said 
that  he  was  not  aware  of  it,  and  he  was  the  proper 
party  to  be  served  with  all  notices  intended  lor  the 
local  board.  He  also  stated  that  it  was  the  duty 
of  the  foreman  of  the  Hindley  Local  Board  to  look 
after  the  roads  at  the  time  of  the  accident,  and  that 
he  should  consider  such  foreman  guilty  of  neglect 
if  he  had  allowed  a  grid  to  remain  broken  for  six 
months  without  communicating  the  fact  to  the 
local  board ;  the  same  witneos  added  that  he  saw 
no  objection  to  the  plaintiff's  son  riding  where  he 
was  when  the  accidetiti  oeoMTX^^. 
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contended  thnt  one  or  more  of  the  servnnts  of  the 
defendants  bad  been  guilty  of  t^vich  negligence  ns 
to  make  the  defendants  responsible  in  damages  to 
the  plaintiff,  and  relied  upon  the  case  Foreman  and 
Wife  V.  Hie  Mayor  and  Coriioration  of  Canferhury 
(40  L.  J.  138,  Q.  B.,  and  L.  Rep.  6  Q.  B.  214),  and  the 
cases  therein  cited. 

The  defendant's  attorney  on  the  other  hand  con- 
tended that  the  Act  complained  of  amounted  to  a 
nonfeasance  only,  for  Trhich  the  plaintiff  had  no 
remedy  by  action,  but  only  by  an  indictment,  and 
he  relied  upon  Gibson  v.  Th"  Matfor  and  Corpo- 
ration of  Preston  (L.  Hep.  5  Q.  B.  i>18). 

The  Judge  of  the  County  Court  reserved  his 
decision,  and  on  the  8th  Oct .  1874,  gave  a  verdict 
for  the  plaintiff  relying  principally  on  the  judgment 
and  direction  of  Blackburn,  J.  in  Foreman  v.  The 
Mayor  of  Canterhurtf^  but  on  the  application  of  the 
defendants  he  gave  leave  to  appeal ;  and  the  ques- 
tion now  for  the  opinion  of  the  Court  of  Queen's 
Bench  was  whether  under  the  facts  hereinbefore 
stated  aTid  agreed  to  by  both  parties,  the  defendants 
are  or  are  not  liable  in  an  action  at  law  for  the 
injuries  caused  to  the  pliiintilTs  horse,  and 
whether  the  decision  of  the  County  Court  Judge 
ought  to  be  set  aside  and  a  verdict  entered  for 
the  defendants. 

Baylis  argued  for  defendants,  the  appellants. — 
The  cases  establish  that  mero  omission  is  no 
ground  of  liability  against  a  local  boanl.  Gibson 
v.  The  Mayor,  ,S'c.  of  Preston  (L.  R^-p.  5  Q.  B.  218), 
upon  which  the  defendants  relied  before  the  magis- 
trates, was  a  demurrer  to  the  declaration,  in 
which  it  was  alleged  to  be  the  duty  of  the  defen- 
dants, as  local  board  of  health,  to  level  and  repair 
a  public  footway,  which  was,  for  want  of  necessary 
levelling  and  repairing,  ruinous  and  out  of  repair, 
and  dangerous  to  persons  lawfully  using  and 
passing  along  the  same.  And  the  defendants 
wrongfully  permitted  the  same  to  be  and  remain  so 
ruinous,  out  of  repair,  and  dangerous,  by  reason 
whereof  the  plaintiff,  whilst  lawfully  using  and 
passing  along  the  public  footway,  was  thrown  down 
and  broke  his  leg.  The  court,  after  taking  time  to 
consider,  gave  judgment  for  the  defendants,  holding 
that  an  action  ^or  personal  injuries  sustained  by 
one  of  the  public,  owing  to  the  non- repair  of  a 
highway  does  not  lie  against  a  local  IhmrI  of  health 
constituted  under  the  Public  Health  Act  1848. 
The  same  thing  was  decided  with  rospoct  to  the 
liability  of  a  vestry  ap])oin ted  under  the  Metropolis 
Local  Management  Act  18»V>,  in  Parsons  v.  ^t. 
Matthetp,  Uvthnal  Green  (L.  Rep.oC.P.  oti).  Those 
decisions  are  consistent  with  Fnnmnn  v.  Mayor, 
8fc,  of  Canterbury  (L.  Rep.  (5  Q.  B.  214),  cited  as  an 
authority  for  the  plaintiff.  There  it  was  held  that 
the  defendants  wei-e  liable  as  a  local  board  to  an 
action  for  negligence  of  their  servants,  which  as  it 
was  argued  was  a  misfeasance,  not  a  mero  non- 
feasance. By  sect.  68  of  the  Public  Health  Act 
1848  (11  &  l5  Vict.  c.  (3;0  "all  present  and  future 
streets,  being  or  which  at  any  time  become  high- 
ways within  any  district,  and  the  pavements, 
stones,  and  other  materials  thereof",  and  all 
buildings,  implements,  and  other  things  provided 
for  the  purposes  thereof  by  any  surveyor  of  high- 
ways, or  by  any  person  serving  the  otlice  of 
surveyor  of  highways,  shall  vest  in  and  be  under 
the  management  and  control  of  the  said  local 
board  of  health.  And  the  said  local  board  shall, 
from  time  to  time  cause  all  such  streets  to  be 
levelled,   paved,  iiaggcd,  cUuuuelWd,  a\v.cYcd,  vkiA 


repaired,  as  and  when  occasion  may  require."  The 
board's  duty  and  hability  are  more  fully  explained 
by  sect.  117;  "  the  local  board  of  health  within  the 
limits  of  their  district,  shall,  exclnsively  of  aoy 
other  person  wlmtsoever,  execute  the  office  of  and 
be  surveyor  of  highways,  and  have  all  such  powera 
authoritieM,  duties,  and  liabilities  ns  any  surveyor  of 
highways  in  Kngland  is  now  or  may  hereafter,  bo 
invested  with  or  be  liable  toby  virtue  of  his  office 
by  the  laws  in  force  for  the  time  being,  except  in 
so  far  as  such  powers,  duties,  or  authorities  are  or 
may  be  inconsistent  with  the  proTisions  of  this 
Act."  [BL.vt  KKURN,  J. — The  real  question  in  the 
case  seems  to  be  whether  the  duty  to  keep  this  grid 
in  ref)air  was  nnposed  upon  the  defendants,  b\  the 
vesting  in  them  of  the  m<iterials  of  the  road  by 
sect.  08.  It'  it  was  their  duty,  the  fact  of  the  grid 
being  left  unrepaired  for  six  months  would  surdy 
be  neglige  me.]  Hannen,  J.  concludes  the  con- 
sidered judgment  of  the  court  in  Gibson  ▼.  Maifv 
of  Preston,  by  expressing  an  **  opinion  that  tbe 
Legislature  did  not  intend  by  the  Public  Health 
Acti  18  i8,  to  give  to  a  person  in  the  position  of  tbe 
plaintiff  a  right  of  action  which  did  not  previoosl/ 
exist.** 

Appleion,  for  respondent. — ^The  question  is  not 
limited  to  whether  this  grid  is  vestcxl  in  the  defen- 
dants under  the  68th  section  of  the  Publio  Health 
Act;  we  must  also  consider  whether  any  other 
duty  imposes  this  liability  upon  them.  By  the 
43ru  section  of  that  Act  all  sewers  *'  together  with 
all.buildings,  works,  materials,  and  thingA  belonging 
or  appertaining  thereto,  shall  vest  in,  belong  to,  and 
be  entirely  under  the  management  and  control  of 
the  local  board  of  health.**  And  by  sect.  45,  '^tbe 
local  board  shall,  from  time  to  time,  repair  tbe 
sewers  vested  in  them  by  this  Act,  and  may  alter 
or  close  up  sewers.**  [Blackburn,  J. — Is  this 
grid  a  part  of  the  sewer,  which  the  sewer  anthoritr 
is  bound  to  repair  ?]  The  case  finds  that,  upon  the 
formation  of  tlie  local  board,  the  sewer  and  the  grid 
became  vested  in  and  belonged  to  loid  were  entirely 
under  thn  management}  and  control  of  the  board  ot 
health.  This  grid  was  part  of  the  materials  and 
things  belonging  or  appertaining  to  the  sewer.  At 
all  events  it  belongs  either  to  the  sewer  or  the 
highway,  and  in  either  case  the  defendants  are 
liable.  [Blackijurn,  J. — If  part  of  the  highway, 
have  the  board  done  more  than  leave  it  nu* 
repaired  ?]  As  a  matter  of  fact  the  grid  is  foui;d 
to  be  a  ]^ait  of  the  sewers,  and  it  is  sutHcient  for 
the  ])Iaintiff  if  the  defendants  in  either  of  their 
capacities  are  only  jointly  liable. 

Paylis  in  reply. — The  object  of  this  grid  is 
merely  to  di-aiu  the  surface  water.  [Blaci- 
ULKN,  J. — It  flowed  into  what  is  a  •*  sewer"  h\  the 
interpretation  clause,  sect.  2  of  the  Act  of  1&4S.J 
But  the  grid  is  part  of  the  highway. 

Black bUKN,  J. — This  a  case  of  some  nicety  tnd 
ditiiculty.  I  think  Mr.  Baylis  was  right  in  his 
contention  that  as  part  of  the  highway,  the  defen- 
dants would  not  be  liable  for  the  non-repair  of  this 
grid  ;  and  I  think  Mr.  Appleton  was  right  in  saying 
iliat  as  }>art  of  tho  sewer  they  would  be  liable. 
This  is  suflicient  for  the  plaintiff,  and  his  verdict, 
therefoi^e,  will  stand.  1  think  the  local  board, 
wluise  position  is  that  of  the  surveyor  of  highwaysi 
is  not  liable  for  injury  to  an  individual  occasioned 
by  want  of  repair  of  the  highway;  it  is  the 
business  of  the  inhabitants,  as  it  was  in  the  time 
of  surveyors,  and  not  tho  business  of  the  board,  to 
\  vv:\'<xvc  \\xQ  W^vv^^ik^^.    The  iwo  casotfy  one  in  thtf 
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court,  and  one  in  the  Common  Pleas,  G'hson  v. 
Mayor  of  Preston,  and  Parsons  v.  8L  M-itthew, 
Betknal  Green,  both  decide  this.  Then  the  question 
18  whether  as  owners  of  this  grid  the  dcienflants, 
being  the  sewer  authority,  are  responsible  lor  the 
plaintiff's  claim.  Sects.  43  and  45  give  the  local 
Doard  all  the  sewers  and  the  duties  concerning 
them  ;  and  it  is  found  as  a  fact  of  the  case  that 
both  the  sewer  and  the  grid  are  entirely  under  the 
management  and  control  of  the  board  of  health. 
It  is  ^so  found  that  the  grid  was  placed  for  the 
purpose  of  conveying  the  surface  water  o£E  the  road 
into  a  sewer.  This  must  mean  that  there  were  two 
objects  in  constructing  this  communication  for  the 
water  from  the  road  to'  the  sewer.  The  water  wou  Id 
have  flowed  through  the  hole  without  any  grid 
bein£  placed  over  it ;  but  the  grid  in  the  first  place 
prevents  the  hole  from  being  dangerous  to  the  use 
of  the  highway,  which  would  render  it  subject  to 
the  management  of  the  highway  authority;  and 
secondly  it  prevents  the  materials  of  the  road  being 
washed  into  the  sewers,  which  is  an  advantage 
peculiar  to  the  sewer  authority.  One  may  be  said 
to  be  a  highway  purpose,  and  the  other  a  sewer 
purpose.  As  owners  of  the  sewers  the  defendants 
liave  at  least  a  joint  liability  with  themselves  as 
owners  of  the  highways  to  keep  this  grid  in  repair. 
It  is  not  necessary  to  say  whether  their  duty  as 
road  owners  to  repair  this  part  of  the  highway,  or 
to  put  an  end  to  this  nuisance,  makes  them  liable 
in  this  action ;  the  fact  that  they  are  at  least  jointly 
responsible  as  sewer  owners  for  the  condition  of 
this  grid,  is  sufficient  ground  for  the  verdict  in  the 
plaintifiTs  favour.  Our  judgment  is  for  the 
respondent. 

Field,  J. — I  have  come  to  the  same  conclusion , 
and  I  put  it  on  the  ground  only  of  this  grid*s 
connection  with  the  sewer,  and  the  defendants' 
joint  liability  at  least,  as  owners  of  the  materials 
and  things  blelongfng  or  appertaining  thereto.  It 
i8  not  necessary  to  consider  what  was  the  defen- 
dants' duty  as  highiivay  authority. 

Judgment  for  plaintiff. 

Attorneys  for  appellant,  Gregory,  BowcUffe,  and 
Co.  for  J.  F,  Taylor,  Wigan. 

Attorneys  for  respondent.  Pater  son,  Snow,  and 
Bumey,  for  Wright  and  Appleton,  Wigan. 


Wednesday,  April  28,  1875. 

ToMKiNsoN  V,  West. 

Master  and  Servants  Act  1867  (30  cJ-Sl  Vict,  c,  141). 

— Contra^  of  service — Married  woman, 
A  married  woman  cannot  ente)*  into  a  contract  of 

service  within  the  meanina  of  the  Master  and 

Servant  Act  1867  (30  ^  31  Vict.  c.  141),  sect.  2 

independently  of  her  husband. 
Th£  question  for  the  opinion  of  the  court  in  this 
€Xi8e  was  whether  a  married  woman  could  enter 
into  a  contract  of  pervice  within  the  meaning  of 
the  Master  and  Servant  Act  1867  (30  &  31 
Vict.  c.  141),  without  the  consent  of  her  husband, 
so  as  to  give  the  justices  jurisdiction  to  adjudicate 
on  an  information  or  complaint  under  that  Act. 
The  justices  were  of  opinion  that  she  could  not, 
and  dismissed  the  case  against  the  respondent,  a 
married  woman,  who  had  been  summoned  under 
sect.  4 

Bv  30  Ai  ai  "Viot.  0. 141,  B.  2,  "  The  word  •  employed ' 
•hafi  inolnde  aoy  servant,  workman,  artificer,  labonrer, 
apprentice,  or  other  pereon,  whether  under  the  age  of 


twenty-one  years  or  above  that  ago,  who  has  entered 
into  a  oontraot  of  service  with  any  employer.  The 
words  '  contract  of  service  *  shall  inulade  any  contract, 
whether  in  writing  or  by  parol,  to  serve  for  any  period 
of  time,  or  to  execute  any  work."  By  sect.  3,  '*  Nothing 
in  this  Act  shall  apply  to  i^ny  contract  of  service  other 
than  a  contract  within  the  meaning  of  the  enactments 
described  in  the  first  schedule  to  this  Act,  or  some  or 
one  of  them,  or  to  any  employer  or  employed  other  than 
the  parties  to  a  contract  of  service  to  which  this  Act 
applies  as  aforesaid,"  &c. 

By  section  4,  *'  Wherever  the  employer  or  employed 
shall  neglect  or  refuse  to  fulfil  any  contract  of  service, 
or  the  employed  shall  neglect  or  refuse  to  enter  or  com- 
mence his  service  according  to  the  oontraot,  or  shall 
absent  himself  from  his  service,  or  wherever  an^  ques- 
tion, difference,  or  dispute  shall  arise  as  to  the  rights  or 
liabilities  of  either  of  the  parties,  or  touching  any  mis- 
usage,  misdemeanor,  misconduct,  ill-treatment,  or  injury 
to  the  person  or  property  of  either  of  the  parties  under 
any  contract  of  service,  the  party  aggrieved  may  lay  an 
information  or  complaint  in  writuig  before  a  justice,"  on 
which  a  summons  may  be  issued. 

By  sect.  9  two  justices  can  hear  and  adjudicate  on  the 
case,  and  make  such  orders  as  are  therein  provided. 

By  sect.  16,  **  Upon  the  hearing  and  determining  of 
any  information  or  complaint  between  employer  and  em- 
ployed, and  on  any  appeal  under  the  provisions  of  this 
Act,  the  respective  parties  to  the  contract  of  service. 
their  husbands  or  wives,  shall  be  deemed  and  oonsidered 
as  competent  witnesses  for  all  the  purposes  of  this  Aot." 

The  respondent  did  not  appear. 

Selfe,  for  the  appellants. — The  justices  were 
wrong  in  dismissing  the  case.  The  definition  of 
"  employed  "  in  the  Act  is  wide  enough  to  include 
a  married  woman,  and  sect.  4  shows  that  every 
person  within  that  definition  can  enter  into  a  con- 
tract within  the  meaning  of  that  statute,  so  as  to 
become  subject  to  the  jurisdiction  given  to  the 
justices.  The  use  of  the  words  "  Their  husbands 
or  wives,"  in  sect.  16,  shows  plainly  that  it  was  con- 
templated by  the  Legislature  that  married  women 
should  be  subject  to  the  provisions  of  the  Act. 
By  the  Married  Women's  Property  Act  1870, 
33  &  34  Vict.  c.  93,  ss.  1,  11,  the  wages  and  earn- 
ings of  a  married  woman  are  made  her  separate 
property,  and  she  is  enabled  to  sue  for  them  in 
her  own  name ;  the  "word  wages  "  implies  service, 
and  its  use  in  that  statute  shows  that  a  married 
woman  can  enter  into  a  contract  of  service. 

Blackburn,  J.  —  In  the  statute  before  us  the 
Legislature  have  not  used  any  words  enabling  a 
married  woman  to  enter  into  a  contract  of  service. 
It  is  quite  clear  that  the  justices  were  right  in 
their  decision.  We  cannot  say  thac  a  married 
woman  is  a  contracting  party  within  the  meaning 
of  the  Act. 

Mellor,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorneys  for  the  appellants.  Day  and  HaS' 
sard,  for  Day,  Ivens,  and  Co.,  Kidderminster. 


Wednesday,  Nov,  18, 1874. 

Chidlet  (app.)  V.  Churcuwabldens  of  West  Ham 

(resps.) 

Distillery  fixtures  —Machinery — Tanks  andpumps — 

liateahility. 

The  premises  of  a  distillery  contained  tanks  which 
formed  the  roofs  of  rooms  aiid  houses,  boiling 
backs  and  mash  tuns,  lying  on  brick  piers  against 
the  walls,  which  formed  the  floors  of  some  of  the 
rooms  and  were  t/mnected  by  pipes  to  other  houses, 
reservoirs,  and  other  articles  necessary  for  the 
process  of  distilling.  The\{  tu«re  aU.  ^vAaxn^  atv^ 
(idler  tmaltachcd,  exte\A  bxj  V\xe  w<am\«Cvt<*XV^K*^ 
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pipes,  to  the  vjalh  or  piers  upon  which  ihey  sfoodf  \ 

or  fastened  onhj  by  screws  for  the  purpose  of  being 

steadied.    Earn  was  to  be  bought  and  sold  as  a 

t-rparate  article,   and    if  all  were  removed  the 

}! remises  might  be  used  for  other  manufucturing 

purposes. 

Held  that  these  articles  were  not  fixtures,  and  could 

not  be  properly  rated  in  tlie  assessment  of  the 

premises  to  the  poor  rate. 

This  was  a  case  stated  on  appeal  against  a  poor 

rate  upon  a  distillery  occupied  by  the  appellant  in 

t'he  parish  of  West  Ham,  covering  two  and  a  half 

ncros.    The  rateable  value  was  IICH^Z.,  made  up  as 

follows : — land,  buildings,  machinery,  vessels,  and 

apparatus  4liZ. ;  steam  engines  901. ;  steam  boilers 

Jind  pipes  86^  10«. ;  total  6l>0Z.  lOs.    These  were 

sidmitted  by  appellant  to  include  fixtures,  and  to 

be  properly  rated.    There  were  other  items  which 

the  appellant  contended  were  not  fixtures  and  not 

rateable,  namely,  tanks  forming  the  roofs  of  three 

lioiises  respectively  valued  at  6oZ. ;  boiling  backs, 

refrigerators,  and   water  heater,  valued  at  6oL ; 

mash  tuns,  pumps,  under  backs,    wash    backs, 

lescrvoir,  distilling  apparatus,  valued  at  3781.  lOs. ; 

total  508/.  10*. 

The  following  were  the  paragraphs  of  the  case 
which  raised  the  points  in  dispute  : 

li4.  The  roof  of  the  malt  crushing  or  meal  room 
is  formed  by  a  cast  iron  tank  resting  on  iron 
girders  Soft,  by  16ft.,  which  is  used  as  a 
liquor  back  or  water  tank ;  the  water  is  pumped 
into  it  by  means  of  pipes  connected  with  a  force 
])ump,  hereinafter  described,  in  the  eight-horse 
engine-house,  and  the  water  passes  from  this  tank 
to  supply  the  boiling  backs,  also  hereinafter  men- 
tioned, by  means  of  pipes  connecting  them 
respectively. 

:^5.  The  boiling  water  for  the  mash  tuns  is  heated 
in  wooden  vessels  called  boiling  backs  by  means 
of  steam  supplied  from  the  large  steam  boilers. 
The  boiling  house  contains  three  2^  inch  fir  wood 
boiling  bucks  with  steam  connections.  Two  of 
these  will  contain  20,000  gallons  each,  the  other 
will  contain  2t),(.X)0  gallons.  They  st^nd  on  wooden 
j^irdcrs  which  lie  on  brick  piers  built  up  close  to 
the  walls  of  the  building.  There  is  no  flooring 
under  them,  but  the  flooring  surrounds  them  at  a 
distance  of  about  two  inches.  They  are  supplied 
with  cold  water  by  pipes  passing  through  the  walls 
of  the  building  trom  the  water  tank  mentioned  in 
paragraph  24-.  A  pipe  from  the  large  steam  boilers 
pajises  through  the  walls  separating  the  boiling 
house  from  the  steam  boiler  house  over  the  top  of 
I'jich  back,  and  thence  into  the  water  inside,  throll^h 
which  hot  steam  for  the  purpose  of  lx)iling  the 
water  is  spread  by  means  of  perforated  cupper 
branches  radiating  from  such  pipes.  Another 
pipe  is  bolted  on  to  the  bottom  of  each  boiling 
i»;ifk  which  passes  through  the  walls  of  the  building 
into  the  tun  room,  and  through  which  the  boiling 
water  is  conveyed  into  the  mash  tnns ;  there  are 
valves  in  such  pipes  for  regulating  the  supply. 

2t).  The  tun  room  contains  two  cast-iron  mash 
tuns  28  feet  in  diameter,  with  false  bottoms  and 
agitating  apparatus,  driven  by  the  O0-hor>o  steam- 
engine.  The  mash  tuns  arc  made  of  plates  riveted 
together  and  stand  upon  brick  piers  about  six  feet 
high  ;  they  pass  through  the  upper  tiooring,  which 
surrounds  tnem,  at  a  distance  of  about  two  inches ; 
each  tun  is  supplied  with  hot  water  by  the  pipe 
citmitis^  from  the  boiling  bocks,  w\i*\eV\  pApo  \a 
LoJtcd  to  the  bottom  of  the  tun.    The  agvUUii^  or 


\ 


mashing  apparatus  consists  of  an  nprigbt  shaft 
in  the  middle  of  the  mash  tnn  with  branching 
arms  which  are  made  to  revolve  within  the  tun  by 
means  of  a  shaft  and  wheels  connected  with  and 
worked  by  the  60-hor8e  engine.  There  are  foor 
iron  pipes  attached  by  bolts  to  the  bottom  of  each 
mash  tun  through  which  pipes  tbe  liquid  or  wort 
is  passed  into  the  cast-iron  nnderback  ;  aach  pipes 
are  also  bolted  to  the  underback.  There  is  also 
another  iron  pipe  bolted  on  to  the  bottom  of  each 
mash  tun  for  the  purpose  of  conveying  tbe  grains 
from  the  mash  tun  (which  is  done  by  means  of 
pumps  in  the  basement  of  the  tnn  room);  thi< 
pipe  passes  through  the  wall  of  tbe  building  over 
the  top  of  the  roofs,  and  discharges  the  grrains  into 
the  cast-iron  tank  forming  the  roof  of  the  grtins 
house. 

27.  The  cast-iron  nnderback  stands  on  the  lower 
floor  of  the  tun  room  beneath  the  masb  tans,  and 
is  connecteii  with  them  as  above  mentioned. 
Anothc^r  pipe  is  also  bolted  on  to  the  underbsck 
through  which  the  worts  are  pumped  by  means  of 
another  set  of  pumps  in  the  basement  of  the  tnn 
room,  which  pipe  passes  in  a  similar  manner  totbo 
pipe  for  carrying  off  the  grains,  and  discharges  the 
worts  into  the  other  portion  of  the  c»st-iron  tank 
forming  the  roof  of  the  grain  house. 

28.  In  the  basement  of  the  tun  room  there  are 
the  set  of  pumps  used  for  pumping  the  grain  ta 
above  mentioned  from  the  mash  tuns  into  the 
grains'  receiver,  which  are  worked  by  the60-horM 
engine  by  means  of  a  shaft  or  gearing,  whidi 
passes  through  the  wall  dividing  the  engine-hoiue 
from  the  tun  room,  and  another  set  of  pnmps  for 
pumping  the  worts  as  above  mentioned,  whkrh  are 
worked  in  like  manner.  There  is  also  a  single 
pump  used  for  pumping  water  into  the  tank  over 
the  meal  room,  and  a  set  of  three  pumps  used  lor 
pumping  the  spent  wash  from  the  wash  tanks  into 
the  fir  wash  receiver  mentioned  in  paragraph  -kV 
The  single  pump  and  the  set  of  three  pnmps  laitlr 
mentioned  are  worked  by  mean  of  the  3-borse 
engine  described  as  being  in  tbe  basement  of  the 
tun  room. 

81.  In  the  8-hor8e  engine-house  there  are  also 
several  pumps  which  may  conveniently  be  described 
here.  There  is  a  set  of  three  7-incU  brass  barrel 
wash  pumps  worked  by  the  8-horse  engine, and  used 
exclusively  for  pumping  the  wash  from  the  wash 
backs  above-mentioned  to  the  wash  cliarger.  AIa> 
a  set  of  three  4-inch  wash  pumps  also  worked  bj  tbe 
same  engine,  and  used  exclusively  for  the  purpose 
of  pumping  the  wash  from  the  wash  charger  or 
from  the  wash  reservoir  into  the  distilling  anpa- 
raius.  .They  are  connected  with  tbe  washchai^ 
and  wash  reservoirs  by  pipes  bolted  on  to  thea 
respectively,  and  with  the  still  by  other  pipes 
bolted  on  to  it.  There  are  also  two  hot  feinta' 
pumps  worked  by  the  same  engine,  and  nsed  for 
pumping  the  hot  feints  from  the  feints*  receiver, 
to  be  presently  mentioned,  back  into  the  top  of  tbe 
still.  They  are  connected  with  the  feints*  receiver 
by  a  pipe  passing  through  a  wall  of  the  buihiiBsr* 
and  bolted  on  to  the  feints'  receiver,  and  with  xhe 
still  by  a  pipe  passing  through  the  upper  floor  of 
the  building,  and  bolted  on  to  the  top  of  tbe  sttil; 
the  lastly  mentioned  pumps  are  fastened  by  hdtu 
through  the  wall  of  the  building  to  iron  plates  on 
the  otlier  side.  There  is  also  a  fo«ioe  pomp  worked 
by  the  same  engine  used  for  supplying  water  to 
ihe  steam  boilers ;  such  pump  la  ooimected  oo tbe 
QYL<^  ^\^^\»^  tevKAXA  q\  ^'^v^  ^Jasalng^  under  gronnd 
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to  a  water  reservoir  in  the  grounds,  and  on  the 
other  by  a  pipe  |>a8sing  through  the  walls  of  the 
building  into  the  steam  boiler-house,  and  connected 
with  the  steam  boilers. 

32.  In  a  tiled  lean-to  adjoining  the  8-borse 
engine-house  there  is  a  fir  wash  charger  for  holding 
25,000  gallons,  with  rouser  and  shaiting,  which  is 
driven  by  the  last-mentioned  engine.  The  wash 
charger  stands  on  brick  piers,  and  is  used  for 
receiving  the  wash  from  the  wash  back,  whence 
it  is  brought  by  means  of  the  7-inch  pumps  pre- 
"vionsly  mentioned  throngh  the  iron  pipe  which 
passes  through  the  wall  of  the  building,  and  is 
bolted  on  to  the  top  of  the  wash  charger.  At  the 
bottom  of  the  wash  charger  a  pipe  is  bolted  to  it 
connecting  it  with  the  wash  reservoir,  to  which 
the  pipe  is  also  bolted,  having  a  branch  connected 
with  the  4-in  pumps  previously  described,  and 
by  means  of  which  tne  wash  is  pumped  from  the 
charger  into  the  distilling  apparatus. 

40.  In  the  grounds  there  is  a  fir  wash  receiver 
capable  of  containing  10,000  gallons.  A  copper 
pipe  passes  from  the  brick  wash  backs  mentioned 
to  a  set  of  pumps  in  the  basement  of  the  tun  room, 
and  thence  into  the  fir  wash  receiver,  and  by  means 
thereof  the  wash  is  pumped  from  the  brick  wash 
backs  into  the  fir  wash  receiver,  whence  it  is  drawn 
off  by  means  of  pipes  into  casks. 

41.  All  the  vessels,  machinery,  and  apparatus 
hereinbefore  described,  are  necessarily  used  in  the 
process  of  distilling  now  carried  on  upon  the  pre- 
mises, and  no  portion  thereof  (except  the  engine 
and  pumps  in  the  cask  store),  can  be  disconnected 
from  the  other  portions  thereof  without  destroy- 
ing the  continuity  of  the  process  now  carried  out 
on  the  premises. 

42.  Although  the  operations  carried  on  by  the 
appellant  are  in  that  sense  continuous  from  the 
beginning  to  the  end,  it  is  not  essential  they  should 
be,  for  they  are  really  distinct  operations,  and  they 
become  continuous  because  the  product  being 
liquid  it  is  necessarily  contained  in  vessels,  and 
passes  from  one  container  or  vessel  to  another  by 
a  pipe  or  conduit  of  some  kind  fixed  to  both  con- 
tainers or  vessels,  but  the  whole  of  the  processes 
are  necessary  for  the  production  of  the  raw  spirit, 
and  although  the  machinery,  vessels,  and  apparatus 
are  connected  together  by  the  pipes  or  shoots  to 
the  extent  and  in  the  manner  hereinbefore 
described,  yet  they  are  capable  of  being  easily 
disconnected  and  of  being  altogether  removed 
without  altering  the  buildings,  and,  in  fact,  some 
of  them  are  occasionally  taken  down  for  the  pur- 
pose of  cleaning  or  repair. 

43.  Wherever  in  tne  above  description  the 
articles  are  spoken  of  as  "  bolted  "  or  "  fastened  " 
together,  the  mode  of  connection  intended  is  the 
orainary  iron  screw  bolt  and  nut,  which  passes 
through  the  two  materials  to  be  fastened,  and  the 
nxiti  of  which  can  be  unscrewed  and  the  bolt  with 
drawn,  leaving  the  articles  separated.  The  cast- 
iron  pipes  from  one  room  to  another  are  in  lengths 
of  a  few  feet,  with  flanges  bolted  together,  and  the 

Sipes  either  run  through  holes  in  the  walls  or  the 
oorwajs  made  specially  for  the  purpose  without 
in  either  case  touching  the  buildings  in  accordance 
with  the  excise  regulations. 

44.  It  is  to  be  understood  throughout  the  above 
description  that  except  where  fastenings  and  con- 
nections are  stated,  all  the  machinery,  vessels,  and 
apparatuB  in  dispute  are  retained  in  their  places 
by  their  own  weight  merely.    That  before  being 
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connected  as  described,  each  of  them  is  a  separate 
and  complete  article  in  itself,  known  in  the  trade 
as  such.  That  all  of  them  are  bought  and  sold  as 
separate  and  complete  articles,  and  that  most  of 
them  are  bought  and  sold  second-hand  as  well  as 
new. 

45.  The  buildings  and  premises  as  they  stand  at 
the  present  time  are  fitted  and  of  more  value  for 
carrying  on  the  business  of  a  distillery  than  any 
other  business,  and  they  could  bv  removing  the 
present  machinery,  vessels,  and  apparatus  be 
adapted  to  other  manufacturing  purposes. 

47.  The  court  is  to  be  at  liberty  to  draw  any 
inferences  of  fact,  or  in  case  they  consider  further 
information  is  required  on  any  point  to  remit  the  • 
case  for  amendment  by  the  parties  or,  in  case  of 
their  difiering,  by  a  barrister  to  be  named  by  the 
court. 

48.  A  plan  showing  the  situation  of  the  several 
buildings  and  machinery  and  the  pipes  connecting 
the  same  respectively  had  been  prepared  and 
signed  by  the  solicitor  for  the  appellant  and  respon- 
dents respectively,  and  might  be  taken  and  referred 
to  as  part  of  this  case. 

49.  The  questions  for  the  opinion  of  the  court 
were,  whether  the  machinery,  vessels,  and  apparatus 
hereinbefore  described  and  fully  enumerated  and 
valued  as  in  dispute,  or  any  part  of  them,  were 
liable  to  be  rated. 

50.  If  the  court  should  be  of  opinion  that  the 
whole  of  such  machinery  was  liable  to  be  rated,  then 
boththerates  appealed  against  were  to  be  confirmed 
by  the  court  of  quarter  session. 

51.  If  the  court  should  be  of  opinion  that  any 
portion  of  such  machinery  and  apparatus  is  not 
liable  to  be  rated,  then  the  amount  agreed  as  the 
rateable  value  of  such  portion  or  portions  is  to  be 
deducted  from  the  said  sum  of  llOOL,  and  the 
residue  after  such  deduction  is  to  be  taken  as  the 
rateable  value  of  the  premises  for  the  said  rate 
made  the  3rd  Jan.  1872,  instead  of  the  said  rateable 
value  of  llOOZ.,  and  the  said  rate  is  to  be  amended 
accordingly  by  the  said  court  of  quarter  sessions  ; 
and  if  the  amount  of  such  deduction  be  not  more 
than  3001.,  in  that  event  the  said  rate  made  the 
28th  Juno  1871,  is  to  stand  confirmed  by  the 
quarter  sessions  at  8002. 

52.  If  the  amount  of  such  deduction  be  more 
than  3002.,  then  the  residue  of  the  11002.,  after 
such  deduction,  is  to  be  taken  as  the  rateable  value 
of  the  premises  for  the  said  rate  made  the  2dth 
June  1871,  instead  of  the  said  rateable  value  of 
800Z.,  and  the  said  last-mentioned  rate  is  also  to  be 
amended  accordingly  by  the  said  court  of  quarter 
sessions.  The  court  is  to  deal  with  the  question 
of  the  costs  of  and  relating  to  the  said  appeals  and 
this  case,  and  determine  by  whom  and  in  what 
proportions  the  same  are  to  be  borne. 

M,  Chambers,  Q.C.  and  Beaeleij,  for  appellant, 
contended  that  none  of  the  disputed  articles  were 
annexed  to  the  freehold,  but  merely  stood  by  their 
own  weight,  and  differed  in  no  respect  from 
ordinary  chattels  in  a  house  or  warehouse,  which 
clearly  were  not  rateable. 

E.  Clarke  and  Banbury,  for  the  respondents* 
contended  that  though  not  annexed  to  the  freehold, 
still  these  heavy  articles  were  part  of  the  entire 
system  of  apparatus  and  machinery  used  in  the 
business,  and  so  were  rateable : 

R.  v.  Quest,*]  A..  ^  &.^^\\ 
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Q.B.] 


Ghidlet  (app.)  V.  Ghukckwabdens  op  West  Hax  (reaps.). 


[Q.B. 


R,  T.  BintMngham  and.  Staffordshire  Oaa-light  Com* 

pany,  6  A.  A  £.  634 ; 
R,  T.  North  StaffonUhire  RaiUoay  Company,  30  L.  J. 

68,  M.  G. 

Chambers,  Q.C.  replied. 

Blackbubn,  J. — In  this  case,  which  is  perhaps 
not  so  stated  as  to  bring  oat  the  precise  point  in- 
tended to  be  or  which  might  have  been  raised,  the 
coort  is  asked  if  certain  articles  described  are  liable 
to  be  rated.    There  is  no  difficulty  as  to  the  rule 
of  law  on  the  subject,  though  there  is  considerable 
difficulty  in  applying  the  rule.    Whatever  is  fixed 
to  the  realty  so  as  to  pass  as  landlord's  fixtures  in 
a  demise  of  the  premises  must  be  taken  to  be  part 
of  the  premises  for  the  purpose  of  ascertaining  its 
rateable    value.     The    question    what    kind    of 
fixtures  comes  under  this  description  is  treated 
at  length  in  Holland  v.  Hodgson  (26  L.  T.  Rep. 
N.  S.    709 ;    L.    Hop.    7  C.  P.   328).     In   that 
case  it  is  stated  that  the  question  must  depend 
"  mainly  on  two  circumstances,  as  indicating  the 
intention,  viz.  the  degree  of  annexation  and  the 
object  of  the  annexation.    When  the  article  in 
question  is  no  farther  attached  to  the  land  than 
by  its  own  weight,  it  is  generally  to  be  considered 
a  mere  chattel.     See  Wutsliear  v.  CottreU  (1  E.  & 
B.  674),  and  the  cases  there  cited.    But  even  in 
such  a  case,  if  the  intention  is  apparent  to  make 
the  articles  part  of  the  land,  they  do  become  part 
of  the  land.     See  D'Eyncourt  v.  Gregory  (L.  Bep. 
8  Eq.  382).    Thus  blocks  of  stone  placed  one  on 
the  top  of  another  without  anv  mortar  or  cement, 
for  the  purpose  of  forming  a  dry  stone  wall,  would 
become  part  of  the  land,  though  the  same  stones, 
if  deposited  in  a  builder's  yard,  and  for  convenience ' 
Bake  stacked  on  the  top  of  each  other  in  the  form 
of  a  wall,  would  remain  chattels.  On  the  other  hand, 
an  article  may  be  very  firmly  fixed  to  the  land,  and 
^et  the  circumstances  may  be  such  as  to  show  that 
It  never  was  intended  to  be  part  of  the  land,  and 
then  it  does  not  become  part  of  the  land.    The 
anchor  of  a  large  ship  must  be  very  firmly  fixed  in 
the  ground  in  order  to  bear  the  strain  of  the  cable, 
yet  no  one  could  suppose  that  it  became  part  of  the 
land,  even  though  it  should  chance  that  the  ship- 
owner was  also  the  owner  of  the  fee  of  the  spot 
where    the   anchor    was    dropped.     An    ancnor 
similarly  fixed  in  the  soil  for  the  purpose  of  bear- 
ing the  strain  of  the  chain  of  a  suspension  bridge 
would  be  part  of  the  land.    Perhaps  the  true  rule 
is  that  articles  not  otherwise  attached  to  the  land 
than  by  their  own  weight  are  not  to  be  considered 
as  part  of  the  land,  unless  the  circumstances  are 
such  as  to  show  that  they  were  intended  to  be 
part  of  the  land,  the  onus  of  showing  that  they 
were  so  intended  lying  on  those  who  assert  that 
they  have  ceased  to  be  chattels ;  and  that  on  the 
contrary,  an  article  which  is  affixed  to  the  land 
even  slightly  is  to  be  considered  as  part  of  the 
land  unless  the  circumstances  are  such  as  to  show 
that  it  was  intended  all  along  to  continue  a  chattel, 
the  onus  lying  on  those  who  contend  that  it  is  a 
chattel.    This  last  proposition  seems  to  be  in  effect 
the  basis  of  the  judgment  of  the  Court  of  Common 
Pleas  delivered  by  Maule,  J.  in  Wilde  v.  Waters 
(16  C.  B.  637).    This,  however,  onljr  removes  the 
difficulty  one  step,  for  it  still  remains  a  question 
in  each  case  whether  the  circumstances  are  suf- 
ficient to  satisfy  the  onus.    In  some  cases,  such  as 
the  anchor  of  the  ship  or  the  ordinary  instance 
/fiven  of  a  carpet  nailea  to  the  floor  of  a  room,  IVl^ 
nature  of  the  thing  sufficiently  Bbowa  it  \a  o\i\^ 
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fastened  as  a  chattel  temporarily*  and  not  affixed 
permanently,  as  part  of  the  land.     Bat  Ofdinary 
trade  or  tenant  fixtures  which  are  pat  ap  with  the 
intention  that  they  should  be  remoTod  by  the 
tenant  (and  so  are  put  up  for  a  parpose  in  one 
sense  only  temporary  and  certainly  not  for  the 
purpose  of  improving  the  reversionary'  interest  of 
the  landlord)  have  always  been  oonaiaeTed  as  part 
of  the  land  though  severable  by  the  tenant.    In 
most,  if  not  all,  of  such  cases  the  reason  why  the 
articles  are  considered  fixtures  is  probably  that 
indicated  by  Wood,  V.C.  in  Boya   v.  Shorrod 
(17  L.  T.  Rep.  N.S.  197;   L.   Bep.  5  Eq.  72). 
that  the  tenant  indicates  by  the  mode  in  which 
he   puts   them    up    that  he    regards    them  as 
attached   to   the    property    daring    his  intereit 
in  the  property."      Now  I  am  not  prepared  to 
say  that  the  various  articles   d^cnbea  in  the 
present  case  may  not  be  taken  into  aoooant  as 
enhancing  the  value  of  the  premises,  but  that 
question  is  not  asked,  and  we  are  only  to  svf 
whether  the  things  are  rateable.  That  depends, as u 
stated  in  Holland  v.  Hogdson  (ubisupJ),  an  whether 
they  are  annexed  to  the  freehold,  and  if  thej  an 
annexed  in  a  certain  sense,  with  what  intent  thej 
were  so  annexed.    Applying  these  rales  it  appears 
by  the  case  that  all  the  articles  are  chattels,  wdl 
known  in  the  trade,  and  sold  separately  both  as 
new  and  as  second  hand.    They  are  not  attached 
to  the  premises  except  in  the  sense  that  the  weight 
of  the  article  keeps  it  steady,  and  thoneh  one  or 
two  are  screwed  down  and  some  attached  to  pipes, 
which  again  are  attached  to  steam-enflrines,  or  to 
what  are  clearly  fixtures,  this  alone  wiU  not  make 
them  fixtures.    I  thought  at  first  that  the  two 
pumps  were  annexed  to  the  freehold,  bat  with 
some  hesitation  I  now  think    they  are  not  ao 
annexed  as  to  come  within  the  nue.    They  are 
bought    as    independent    chattels,    and    though 
screwed  down  while  used,  still  they  can  easily  he 
unscrewed  and  again  sold  as  chattels ;  and  as  the 
rest  of  the  court  clearly  hold  they  are  not  annPTpd 
to  the  freehold,  I  agree  with  them.     All  the  items 
thus  are  nothing  more  than  chattels  which  rest 
and  steady  themselves  by  their  own  weight  or  widi 
the   slight    assistance    of  a  screw,    and  are  not 
fixtures,  and  not  rateable  as  part  of  the  premises. 
Our  judgment  must,  therefore,  be  for  the  appe- 
lant. 

Lush,  J. — I  am  of  the  same  opinion.  These 
cases  are  always  difficult,  owing  to  the  things 
being  often  almost  and  yet  not  entirely  fixtures. 
Still  I  think  that  none  of  those  here  described  are 
fixtures.  Looking  at  the  4ith  paragraph  of  the 
case,  it  is  admitted  that  these  thmgs  are  chattels, 
and  are  capable  of  being  severed  and  sold  again 
as  chattels.  I  do  not  think  from  the  description 
given  of  the  works  that  they  are  so  annexed  as  to 
become  part  of  the  soil.  As  to  the  pamp,  I  think 
it  is  not  fixed,  and  that  as  it  is  capable  of  bong 
sold  again,  and  is  fixed  merely  to  steady  it,  it  can- 
not be  treated  as  a  fixture.  As  to  the  tan^  on 
the  roof,  they  are  not  fixtures,  and  thoogh  it  is 
said  they  form  the  roof  itself  of  the  boildings, 
still  all  that  this  means  is  that,  while  they  are 
there,  no  other  roof  is  required.  That  dieoni- 
stance  does  not  make  them  so  unTi^^xyl  M  to 
cease  to  be  chattels.  On  all  the  other  pointi  I 
agree. 

QuAiN,  J.  and  Abghibald,  J.,  ooDcaired. 

3vAqiMNA  for  appeBnt 
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Lewis  (app.)  v.  Abnold  (reap.). 


[Q.B. 


Saiurday,  May  1, 1875. 
Lewis  (app.)  r.  Arnold  (reap.). 

Owner  of  lands  and  buildings — Occupier  of  Zand — 
Haystack — Expense  of  fire  engine — The  Towns 
Police  Clauses  Act  1847  (10  |-  11  Vict.  c.  89), 
«.  33. 
The  respondent  was  owner  of  a  haystack,  which 
caught  on  fire  and  was  entirely  consumed.  During 
the  burning    a  fire  engine  was   sent  from  the 
neighbouring  town,   and  played  upo7h  ther  fire 
until  the  waier  supply  was  exiiaustea. 
Held,  th<U  the  respondent  was  liable  for  the  expense  of 
the  engine* s  attendance,  as  **  the  owner  oftlie  lands 
andbuildings  where  such  fire  shall  have  happened," 
under  10  ^  11  Vict,  c,  8y,  «.  33,  if  he  was  occupier 
of  the  land  on  which  the  haystack  stood ;  but  not 
if  he  was  merely  permitted  to  keep  the  haystack 
on  the  ground  where  he  had  lately  purchased  it. 
This  was  a  case  stated  by  two  of  ner  Majesty's 
jostices  of  the  peace  in  ana  for  the  county  of  Kent, 
ander  the  statate  20  &  21  Vict.  c.  43,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  on  a 
question  of  law  which  arose  as  hereinafter  staled. 
At  a  petty  session  holden  at  Tunbridge  Wells, 
in  the  said  county,  on  the  29th  Dec.  187^,  a  com- 

Slaint  was  heard,  which  was  preferred  by  the  said 
'homas  Lewis,  as  clerk  to  the  local  board  of  health 
for  the  town  of  Tunbridge  Wells,  being  a  district 
to  which  the  Public  Health  Act  1848,  and  the  Local 
GoTernment  Act  1858,  have  been  duly  applied 
(bereiuatlber  called  the  appellant),  against  the  said 
Greorge  Arnold  (hereinafter  called  the  respondent) 
nnder  sect.  129  of  the  Public  Health  Act  1848, 
charging  that  on  the  9th  Aug.  then  last,  the  com- 
misaioners  of  the  said  local  board  did  send,  or 
caase  to  be  sent  (pursuant  to  sect.  33  of  theTovfns 
Police  Clauses  Act  1847)  to  a  haystack  in  the 
parish  of  Tonbridge  in  the  said  county,  and  of 
which  said  haystack  the  said  respondent  was  the 
owner,  a  certain  fire  engine,  with  its  appurtenances 
and  firemen,  for  the  purpose  of  extinguishing  a 
fire  there.  That  in  so  sending  the  said  engine, 
with  its  appurtenances  and  firemen,  the  said  com- 
missioners had  incurred  certain  costs,  charges, 
and  expenses,  amounting  together  to  the  sum  of 
121.  Is.  And  that  a  difference  had  arisen  between 
the  said  commissioners  and  the  said  respondent 
as  to  the  liability  of  the  said  respondent  to  pay  the 
said  costs,  charges,  and  expenses,  as  well  as  to  the 
propriety  of  sending  the  said  engine  and  firemen 
as  aforesaid. 

On  the  hearing  of  the  said  complaint  the  appel- 
lant appeared  in  person  and  the  respondent  by  his 
attorney,  and  having  heard  the  evidence  adduced 
by  the  appellant,  and  the  respondent's  defence 
thereto,  the  justices  dismissed  the  said  complaint. 

And  whereas  the  appellant,  being  dissatisfied 
with  this  determination  upon  the  hearing  of  the 
said  complaint,  as  being  erroneous  in  point  of  law, 
parsoant  to  sect.  2  of  the  said  statute  20  &  21 
Vict.  c.  43,  duly  applied  to  the  justices  in  writing  to 
state  and  sign  a  case  setting  forth  the  facts  and 
the  grounds  of  such  determination  as  aforesaid, 
for  the  opinion  of  this  court,  and  duly  entered  into 
a  recognisance,  as  required  by  the  said  statute  in 
that  behalf. 

Therefore  the  said  justices,  in  compliance  with 
the  said  appUcation  and  the  provisions  of  the  said 
statute,  stated  and  signed  the  following  case : 

It  was  proved  that  on  tiie  9th  Aug.  1873,  an 
order  was  received  at  the  j>o\ice  station  at  Tun- 


bridge Wells,  from  a  labourer  in  the  respondent's 
service,  but  having  no  direct  authority  from  the 
respondent  for  that  purpose,  that  the  town  fire 
engine  was  to  go  to  Southborough,  which  is  out- 
side the  limits  of  the  town  of  Tunbridge  Wells,  to 
extinguish  a  fire  caused  by  the  burning  of  a  hay- 
stack belonging  to  the  respondent.  The  engine, 
with  its  appurtenances  and  firemen,  was  at  once  de- 
spatched to  Southboroueh,  was  set  to  work,  and 
played  upon  the  haystack  until  the  water  supply 
was  exhausted,  when  the  engine  and  firemen  re- 
turned to  Tunbridge  Wells,  leaving  the  stack  to 
burn  itself  out. 

It  was  also  proved  and  admitted  by  both  the  ap- 
pellant and  respondent  that  the  respondent  was  * 
the  occupier  only  of  the  land  on  which  the  hay- 
stack was  standing,  and  that  there  were  no  build- 
ings of  which  he  was  either  owner  or  occupier  in 
danger  of  taking  fire. 

An  account  of  the  charges  made  by  the  local 
board  for  the  use  of  the  engine,  for  the  attendance 
of  the  firemen,  and  of  the  actual  expenses  which 
the  board  had  incurred  in  so  sending  the  engine 
and  firemen,  was  made  and  delivered  to  the  respon- 
dent, who  refused  to  pay  them,  and  this  complaint 
wss  accordingly  made. 

The  respondent,  by  his  attorney,  objected  that 
the  justices  had  no  jurisdiction  in  the  case,  as  the 
33rd  section  of  the  Towns  Police  Clauses  Act 
1847,  which  is  incorporated  with  the  Local  Govern- 
ment Act  1858,  whilst  authorising  the  commis- 
sioners to  send  their  fire  engine  beyond  the  limits 
of  the  town,  enacts  that  "  the  owner  of  the  land  or 
buildings  where  such  fire  shall  have  happened 
shall  in  such  case  defray  the  actual  expense  which 
may  be  thereby  incurred,*'  &c.,  and  that,  as  the 
respondent  was  not  the  owner  of  the  land  on 
which  the  stack  was  standing,  but  only  the  owner 
of  the  stack  itself,  he  was  not  within  tne  terms  of 
the  Act,  as  a  haystack  could  not  be  held  to  be  a 
building. 

The  justices  were  of  opinion  that  the  engine 
and  firemen  had  been  properly  sent  to  the  fire, 
and  that  the  charges  mane  for  the  use  of  the 
engine,  for  the  attendance  of  the  firemen,  and  for 
the  expenses  incurred,  were  fair  and  reasonable. 

They  were  further  of  opinion  that  the  word 
"building,**  in  the  Towns  Police  Clauses  Act, 
could  not  be  so  construed  as  to  include  a  stack  of 
hay,  and  as  it  appeared  to  them,  therefore,  that 
the  respondent  was  not  *'  the  owner  of  the  lands 
or  buildings  **  where  the  fire  happened,  they  dis- 
missed the  case. 

The  question  of  law  arising  on  the  above  state- 
ment was,  whether,  under  the  true  construction  of 
the  33rd  section  of  the  Towns  Police  Clauses  Act 
1847,  the  local  board  were  entitled  to  recover 
from  the  respondent  upon  the  information  and 
complaint  the  charge  for  the  attendance  of  the 
engine. 

And  the  court  was  humbly  solicited,  accordincf 
to  the  power  vested  in  the  court  by  the  said 
statute  20  &  21  Vict.  c.  43,  to  remit  the  case  to 
the  said  justices,  with  the  opinion  of  the  court 
thereon,  or  such  other  order  as  to  the  court  might 
seem  fit. 

JEf.  Mattliews,  Q.C..  argued  for  the  appellant,  the 
complainant. — The  Town  Police  Clauses  Act  1847 
(10  &  11  Vict.  c.  89),  s.  32,  gives  power  to  commis- 
sioners to  provide  fire  engines,  lircraen,  horses, 
and  necessary  buvldviv^%\  ^\v^>a^  ^^rX».*^\  ^'''^^^^ 
,  conim\aaioiier&  ma^  ^ciA  wxgV  ^xi^viss^  '^^^>a.  SXiSN^ 
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appnrteoanceB,  and  the  said  firemeD,  bejond  tbs 
limits  of  the  BpecUl  Act,  Tor  eitinKnishing  fire  in 
tbe  neiehbonrhood  of  the  Baid  limiti ;  and  the 
owner  ot  tbe  lands  or  baildings  where  encb  fira 
sball  have  happened  shall  in  such  case  defray  the 
actual  expense  which  may  he  thereby  incnrred, 
and  shall  also  pay  to  tbe  commiaBioners  a  reason- 
able charge  for  the  use  of  such  engines  with  their 
appurtenances,  and  for  the  attendance  of  sucli  fire- 
men; and  in  case  of  any  difference  between  the 
commissioners  and  the  owner  of  the  said  lands  or 
haitdings,  the  amount  of  the  said  eipenseu  and 
charge,  as  well  as  the  propriety  of  sending  the 
said  pngines  and  firemen  as  aforesaid  for  ex- 
tingaishing  such  fire  (if  the  propriety  thereof  be 
disputed),  shall  he  determined  by  two  justices, 
whose  decision  shall  be  final ;  aud  the  amount  of  the 
said  eipenses  and  charge  shall  be  recovered  by  the 
commissioners  as  damages."  The  word  "owner"  is 
not  defined  in  that  statatu,  and  it  should  be  taken 
to  apply  to  anyouo  benefited  by  the  extinction  of 
the  fire;  at  nil  events,  the  occupier  of  the  land,  as 
the  respondent  is  found  by  the  case  to  be,  is  suffi- 
ciently within  the  meaning  of  tbe  word  "  owner  " 
to  be  liable  tinder  this  section.  He  might  also  be 
liable  as  the  owner  of  a  building, 

F.  H.  Seoit,  for  the  respondent.—A  haystack 
cannot  be  a  building,  and  the  only  occupation  of 
the  land  which  the  respondent  had  was  a  license 
to  leave  this  stock  which  he  had  purchased  where 
it  WBS  until  he  could  carry  it  away.  [Mellor,  J.^ 
That  doeH  not  appear  in  the  case/J  If  the  case  be 
remitted  to  tbe  jostices  it  can  be  proved. 

Matthevit.  Q.C.,  in  reply. 

Mellor,  J. — We  must  take  the  case  as  it  stands, 
although  thenature  of  the  respondent's  occupation 
is  not  clearly  staUd.  We  will  express  our  con- 
struction of  the  section,  so  that  the  justices  may 
determine  the  liability  upon  the  facts  which  they 
may  further  find  when  the  case  is  remittod  to  them. 
Tbo  respondent  certainly  is  not  the  owner  of  a 
building;  but  we  consider  that  if  he  occupied  the 
land  on  which  the  haystack  was  standing,  he  was 
sufficiently  the  owner  of  the  land  to  be  liable  for 
the  appellant's  claim,  under  the  33rd  section  of 
10  &  11  Vict.  c.  89,  and  onght  to  have  been  so 
treated  by  the  Justices.  If,  however,  he  had  merely 
purchased  the  stack  as  it  stood,  and  it  was  bnrnt 
during  the  time  he  had  the  vendor's  licence  to 
leave  it  on  his  land,  be  could  not  be  either  an 
occupier  or  an  owner  of  the  land.  The  case  will 
be  remitted,  as  requested  by  the  justices. 

Li'su  and  Quais,  JJ.,  conoarred. 

Attorneys  for  appellant,  Carr,  BannUler.Bavii- 
tOn.tLndllorris. 

Attorneys  for  respondent,  Brady  and  Scott. 


Thureday.  Sfoy  27. 1875. 

FiTTOS  (app.)  V.  Wood  (resp.), 

Ocrupicr  of  a  workthop— Employer  of  a  ekUd — 

Sub-eontracl~The  Workshop*   Begul<iiu)n   Act 

1S67  (30  ^  31  Vict.  c.  146),  g.  16. 

Re'pondent  teae  the  occupier  of  aniJ  rated  for  a 

brichjard,  and  \ad  toU  control  over  Ike  $ale  of 

the  hrieki.    He  received  a  turn  per  annum  for 

the  IKS  of  tlte  yard  from  a  eoniraetor,  who  gave 

hie  exclneive  eervicea  t'n  making  hricke  at  a  eer- 

tain  price  per  thousand i  tht  respondent  /ound 

t/ie  coal,  but  ixercieed  no  control  ouer  the  marwige- 


mento/  the  brickyard  or  of  ik«   manufathiriai 
proceea,  nor  wai  he  party  or  mrioy  to  any  om- 
jroct  taith  any  oth«r  perion  employed  in  tt«  yord^ 
Held,  vponacaee  gtatedhyjaaliees.lhattkaretpem- 
deuf  teas  not  liable,  at  an  oeeupier  of  a  wortutuif 
who  has  employed  a  chiid,for  negleeting  (A«  pn- 
vitions  of  eecl.   16  of  l\e  WorJahope  Begidatiot 
Act  1867,  with  respect  to  a  child  employed  by  tiu 
contractor. 
Tins  was  a  case  stated  by  two  jnstioea  of  thoDHn 
in  the  county  of  Worcester,  under  20  A  21  VkL 
c.  43,  for  the  purpose  of  obtainiBfc  the  o[Rnion  of 
the  court  on  questions  of  law  which  aroM  befon 
them  as  hereinafter  stated. 

At  a  petty  sessiouB  holden  at  the  Shira  HiIL 
Worcest«r,  in  and  for  the  Worcester  dirinoD  of 
the  county  of  Worcester,  on  the  4th  Adk-  1874,  u 
information  was  laid  by  Edward  Brown  Fittoo, 
sub-inspector  of  factories  (hereinafter  called  tba 
appellant)  ogainst  Joseph  Sharntan  Wood  (lKniD> 
after  called  the  respondent),  under  secL  16  tt 
30  &  31  Vict.  c.  146,  charging  '■  for  that  he  the  sad 
Joseph  Sharman  Wood,  on  the  11th  Jalj  1874, « 
Grimier,  in  the  county  of  Worcester,  bein^  th«n  tod 
there  the  occupier  of  a  certiun  brickmakm)^  work- 
shop (tbe  same  being  a  woricshop  within  the  tns 
intent  and  meaning  of  the  Workshops  Begnlstion 
Act  1867),  did  nnlawfnU;  employ  one  Hnry 
Hooper,  a  child  under  the  age  of  thirteen  ^etn, 
for  a  longer  period  than  fourteen  daja  witlioac 
having  on  Monday  in  every  week  during  the  md- 
ployment  of  such  child  obtained  from  the  principal 
teacber  of  some  school  a  certificate  that  the  g»id 
child  so  employed  as  aforesaid  had  in  manner  ■» 
quired  by  the  said  Act  attended  school  dnrii^  tbt 
preceding  week,  whereby  the  said  Joseph  Shar- 
man Wood  hod  forfeited  for  the  swd  offence  a 
penalty  of  not  more  than  31.,"  and  waa  heaid  and 
determined  by  the  said  justices,  the  said  uaniH 
respectively  being  then  present  and  n 
hearing  the  justices  dismissed  the  s^d  ii ' 


The  justices,  in  compliance  with  the  applieatioa 
of  the  appellant  and  the  provisions  of  the  Mid 
statute,  stated  and  signed  tne  following  c«ae : 

Upon  the  hearing  of  the  information,  it  was  ad- 
mitted on  the  part  of  the  respondent  that  he  WM 
the  occupier  of  a  brickyard  at  Grrimley  in  the  ia- 
formation  mentioned,  in  which  the  aaid  Houy 
Hooper  was  employed  aa  hereinafter  stated,  ud 
was  duly  rated  to  tbe  poor  rata  for  the  Hwne,  utd 
that  the  bricks  were  made  for  him,  and  that  bt 
hod  tlie  sole  control  over  the  sale  of  them. 

It  was  proved  that  the  respondent  reoeiTed 
from  one  Adam  Callow  18L  per  anntin)  for  dw  om 
of  the  brickyard,  and  that  the  said  Adam  Callo* 
contracted  with  him  to  give  his  exclasive  BerricM 
in  brick  making,  and  to  make  jbricks  tbcmn  *i 
certain  prices  per  1000,  according  to  tbe  elan  of 
bricks,  the  respondent  finding  ooal  forbazniDg  the 
said  bricks. 

That  the  respondent  exenased  no  control  onr 

the  management  of  the  said  brickyard  or  of  tbe 

manufacturing  process  carried  on  theiciD,  which 

were  under  tbe  exclusive  control  of  the  said  Adan 

Callow,  and  the  respondent  was  not  party  or  {vity 

to  any  contract  with  any  person   employed  in  At 

said  brickyard  other  th^  tbe  said  Adam  CbHov,  . 

nor  did  the  sud  Henij  Hooper  wcvk  thcnbj  ka 

request. 

That  the  said  Adam  Callow  employed  caw  Wm. 

.  Callow  to  assist  him  in  mannfaotnrinff  bri^  >■ 

\  \)b«  «u&  Ntrvdc^«i&.,ii^aaK  waa  not  di^Aad  niP 
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nallj,  bat  for  the  convenience  of  trade  the  said 
Adam  Callow  and  William  Callow  manufactured 
the  bricks  made  bj  them  respectively  in  separate 
and  distinct  parts  of  the  said  Drickyard.  The  said 
Adam  Callow  and  William  Callow  respectively 
engaged,  paid,  and  dismissed  the  respective  per- 
sons whom  they  respectively  required  to  assist 
them  in  the  manofacturing  process.  The  said 
Henry  Hooper  was  so  engaged  oy  the  said  William 
Callow,  who  paid  him  his  wages  and  with  whom 
he  worked  in  that  part  of  the  brickyard  used  by 
him. 

That  the  said  Henry  Hooper  was  so  working  for 
one  month  previoosly  to  the  11th  June  1874,  dur- 
ing ail  whicn  time  he  was  under  the  age  of  thirteen 
years,  and  had  not  attended  any  school  whatsoever 
within  the  hours  required  by  the  statute,  nor  had 
any  SQch  certificate  as  is  mentioned  in  the  infor- 
mation been  obtained  by  or  from  any  person  what- 
soever. 

The  justices  dismissed  the  information  on  the 
following  grounds  : 

1.  That  under  the  circumstances  above  stated 
the  word  "workshop"  must  be  taken  to  mean 
that  part  of  the  bricl^^d  in  which  the  said  Henry 
Hooper  actuaDy  worked  exclusively  of  the  rest, 
and  did  not  apply  to  the  whole  brickyard;  and 
that  the  respondent  was  not  the  "occupier"  of 
that  part  of  the  brickyard  within  the  meaning  of 
the  statute. 

2.  That  in  order  to  constitute  the  person  sum- 
moned "an  employer"  of  a  child  under  the 
statute,  the  child  employed  must  work  at  his  re- 
quest or  under  some  contract  to  which  he  is  party 
or  privy.  But  the  said  Henry  Hooper  dia  not 
work  at  the  request  of  the  respondent  or  under 
any  contract  to  which  he  was  party  or  privy. 

The  opinion  of  this  honourable  court  is  humbly 
prayed  as  to  whether  the  justices  were  right  or  not 
in  point  of  law. 

J^owen  (with  him  McKellar)  argued  for  the  ap- 
pellant, the  informant. — With  re^rd  to  the  second 
ground  of  their  decision,  the  justices  seem  to  have 
misconceived  the  effect  of  the  Workshops  Regula- 
tion Act  1867  (30  &  31  Vict.  c.  146).    It  contains 
nothing  requiring  a  formal  contract  on  the  child's 
part,  as  was  recognised  by  this  court  in  Beadon  v. 
TarroU  (L.  Hep.  6  Q.  B.  718) ;  there  a  child  under 
the  age  of  eight  years  was  sent  to  the  respondent 
to  be  taught  to  inake  straw  plait  and  to  read.  The 
child's  mother  provided  straw  and  paid  the  re- 
spondent Zd,  a  week.    The  mother  received  and 
Bold  all  the  plait  made  by  the  child ;  it  was  held, 
notwithstanding,  that  the  respondent  had  employed 
the  child,  in  breach  of  sect.  6,  sub-sect.  1,  of  the 
Act.    The  following  definitions  appear  in  sect.  4 : 
**  Parent  shall  mean  parent,  guardian,  or  person 
having  the  custody  of  or  control  over"  any  child  or 
yoong  person.  "  iJmplayed  shall  mean  occupi^  in 
any  handicraft,  whether  for  wages  or  not,  under  a 
master  or  under  a  parent,  as  herein  defined." 
*'  Workshop  shall  mean  any  room  or  place  whatever, 
whether  in  the  open  air  or  under  cover,  in  which 
any  handicraft  is  carried  on  b^  any  child,  younff 
person,  or  woman,  and  to  which  and  over  which 
the  person  by  whom  such  child,  young  person,  or 
woman  is  employed,  has  the  right  of  access  and 
oontroL"    By  sect.  7  >  "  If  any  child,  youn^  per- 
son, or  woman,  is  employed  in  contravention  of 
thia  Aotk  the  following  consequences  shall  ensue : 
First*  the  ocoapier  of  the  workshop  in  which  such 
ehild«  yonng  person,  or  woman  is  employed,  shall 


be  liable  to  a  penalty  of  not  more  than  31. ;  second, 
the  parent  of  or  the  person  deriving  any  direcc 
benefit  from  the  labour  of,  or  having  the  control 
over  the  child,  young  person,  or  wuman,  shall  be 
liable  to  a  penalty  of  nof^  more  than  20«.,  unless  it 
appears  to  the  court  before  whom  the  oomplaiut  is 
heard  that  the  offence  has  been  committed  without 
the  consent,  connivance,  or  wilful  default  of  the 
parent  or  person  so  benefited  or  having  such  con- 
trol."    Sect.  14  enact-^  that,  "  The  following  regu- 
lations shall  be  made  (subject  to  the  provisions 
hereinafter  mentioned)  respecting  the  education  of 
children  employed  in  workshops:  (1)  Every  child 
who  is  employed  in  a  workshop  shall  attend  sdiool 
for  at  least  ten  hours  in  every  week  during  the 
whole  of  which  he  is  so  employed."    (2)  [This 
clause  and  the  provisoes  are  not  material].  Sect  15 
enacts  that,  "  The  parent  of  every  child  employed 
in  a  workshop  shall  cause  that  child   to  attend 
school  in  manner  required  by  this  Act."    By  the 
16th  section  :  **  Every  occupier  of  a  workshop  who 
has  employed  a  child  for  any  time  amountmg  in 
the  whole  to  not  less  than  fourteen  days,  shall,  on 
Monday  in  every  week  during  the  employment  of 
such  child,  obtain  from  the  principal  teacher  of 
some  school  a  certificate  that  the  child  so  employed 
has,  in  manner  required  by  this  Act,  attended 
school  during  the  preceding  week,  if  attendance  at 

school  was  so  required  during  that  week 

The  employer  shall  keep  the  said  certificate  for 
one  month,  and  shall  produce  the  same  to  any 
inspector  or  sub-inspector  of  factories  whenever 
required  by  him  during  that  period.    Every  per- 
son who  acts  in  contravention  of  this  section  shall 
be  liable  to  a  penalty  of   not  more   than    3L" 
[Blackburn,  J. — No  doubt  this  was  a  workshop 
within  the  meaning  of  the  Act,  but  how  can  the 
respondent  be  the  occupier  who  has  employed  this 
child  ?J    The  general  idea  of  the  Act  is,  that  the 
occupier  shall  be  responsible  for  all  employment 
on  his  premises.    Here  the  respondent  is  admit- 
tedly the  occupier  of  the  brickyard.    [Mellor,  J. 
— It  seems  that  the  respondent  had  the  control 
over  the  bricks  when  made,  but  that  he  had  none 
over  the  management  of  the  brickyard.]    If  the 
respondent  be  not  liable  under  this  16th  section, 
who  in  this  case  can  be?    Callow  was  not  the 
occupier  of  the  workshop,  and  therefore   comes 
neither  within  the  7th  nor  16th  sections.    [Black- 
burn, J. — If  a  woman  lived  in  a  lodging  and  em- 
ploycKl  her  children  in  contravention  of  this  section, 
it  would  be  hard  if  the  landlord  could  be  con- 
victed.]   The  woman  in  that  case  would  be  suffi- 
ciently an  occupier,  but  that  cannot  be  said  oi 
Callow  here.    The  Legislature    could   not  have 
intended  that  a  sub-contract  should  prevent  the 
application  of  this  section ;  and  this  does  not  differ 
from  any  contract  by  piecework.    [Mellor,  J. — 
Why  cannot  Callow  be  occupier  for  the  purposes 
of  this  section  P]    If  so,  it  will  be  very  difficult  to 
enforce  its  provisions.   According  to  the  definition 
of  *'  workshop,"  the  employer  is  the  person  who  has 
the  right  of  access  and  control  to  and  over  the 
place  where  the  handicraft  is  carried  on ;  and  the 
justices,  although  they  find  that  the  respondent 
has  no  control  over  the  management  of  the  brick- 
yard, do  not  exclude  him  from  the  words  of  the 
definition.  Under  sect.  7,  the  occupier  is  responsible 
for  all  the  children,  young  persons,  and  women 
on  his  premises,  by  whomsoever  employed.  [Black* 
BURN,  J. — Sect.  16,  however^  im^sesk  ^^^^^  ^x^-^ 
only  upon  tbe  occvrgiv^t  '^Viq  cai^o*"^^  ^OK\^?i"i>:^^ 
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employment  may  be  said  to  be  under  the  respon- 
dent. 

Holl  appeared  for  the  respondent,  bat  was  not 
heard. 

Blackbukn,  J. — As  the  Act  stands,  there  can  be 
no  doubt  the  justices  were  right.  The  respondent, 
eren  if  the  occupier  of  a  workshop  within  the 
meaning  of  the  Act,  cannot  be  said  to  have  em- 
ployed this  child,  when  he  has  had  nothing  at  all 
to  do  with  the  employment. 

Mellor  and  Quain,  JJ.,  concurred. 

Judgment  for  the  respondent. 

Attorney  for  the  appellant,  The  Solicitor  to  the 
Treasury, 

Attorneys  for  the  respondent,  EUis  and  Co.,  for 
F,  Bentley,  Worcester. 


Thursday,  May  27, 1875. 

Reg.  v.  The  Vestky  of    the  Parish    of  Saint 
Matthew,  Bethnal  Green. 

Public  Libraries  Act  1865  (18  ^  19  Vict.  c.  70)— 

Meeting  of  ratepayers — Bight  to  demand  a  poll. 

WJiere  the  question  is  put  to  a  meeting  of  ratepayers 

held  under  the  Public  Libraries  Act  1855  (18  Jjr 

19   Vict.  c.   70),  s.  8,  whether  the  Act  shall  be 

adopted  for  the  parish,  a  poll  can  be  demanded  as 

of  right. 

At  a  meeting  so  held  a  resolution  was  proposed  that 

the  Act  bo  adopted.    Tlie  chairman  put  the  ques' 

sion,  and  declared  the  resolution  carried  by  show 

of  hands.     Certain  ratepayers  demanded  a  poll, 

which  the  chairman  refused.    At  a  subsequent 

meeting  the  vestry  declared  the  resolution  invalid 

in  consequence  of  sttch  refusal,  and  declined  to  act 

upon  it. 

Held,  that  a  poll  was  demandable  of  right,  and  a 

rule  for  a  mandamus  to  compel  the  vestry  to  carry 

out  the  resolution  discharged. 

A  rule  had  been  obtained  calling  on  the  vestry  of 

the  parish  of  St.  Matthew,  Betbnal  Green,  to  show 

cause  why  a  writ  of  mandamus  should  not  issue 

commanding  them  to  do  all  things  necessary  to 

carry  out  the  resolution  passed  at  the  meeting  of 

ratepayers  of  the  said  parish  held  7th  Dec.  1874, 

for  the  purpose  of  determining  whether  The  Public 

Libraries  Act  1855  should  bo  adopted  for  the  said 

parish. 

By  The  Public  Libraries  Act  1855  (18  &  19 
Vict.  c.  70),  s.  8,  "Upon  the  requisition  in  writing 
of  at  least  ten  ratepayers  of  any  parish  having  such 
a  population  as  aforesaid  (5000),  the  overseers  of 
the  poor  shall  appoint  a  time,  not  less  than  ten  days 
nor  more  than  twenty  days  from  the  time  of 
receiving  such  requisition,  for  a  public  meeting  of 
the  ratepayers,  in  order  to  determine  whether  this 
Act  shall  bo  adopted  for  the  parish.  .  .  .  And 
if  nt  such  meeting  two-thirds  (now  more  than  one 
half,  29  &  30  Vict.  c.  114,  s.  5)  of  the  ratepayers 
then  present  shall  determine  that  this  Act  ought 
to  be  adopted  for  such  parish,  the  same  shall  come 
into  operation  in  such  parish. .  .  .  Provided  always, 
that  in  any  parish  where  there  shall  not  be  a 
greater  popnlation  than  eight  thousand  inhabit- 
ants by  the  then  last  census,  it  shall  be  lawful  for 
any  ten  ratepayers  to  deliver  a  requisition  by  them 
signed,  and  describing  their  place  of  residence,  to 
the  overseers  or  one  of  the  overseers  of  the  said 
parish,  requiring  the  TOtes  ot  the  ratepayers  at 
Buch  meeting  to  be  taken,  according  to  t\iQpTO\'v 


sions  of  the  A.ct  passed  in  the  fifty-eighth  yetr  of 
the  reign  ol  King  George  the  third*  chapter  oxtT* 
nine,  and  the  votes  at  such  meetin^^  shall  iheraupoa 
be  taken  according  to  the  proviaioiia  of  the  mid, 
last-mentioned  Act  of  Parliament^  and  not  othow 


wise. 


» 


The  Act  there  cited  (Stums  Bourne's  Act)  ii 
an  Act  for  the  regulation  of  pariah  vestTies,  tad 
provides  for  the  manner  of  voting  in  Testries. 

There  were  about  17,000  ratepayers  in  thii 
parish. 

On  19th  Nov.  1874,  arec[ni8ition  wasrecOTedbj 
the  overseers  of  tne  poor  signed  hj  thirteen  nte- 
payers  of  the  parish,  requiring  a  pablio  meettni^of 
the  ratepayers  to  be  called  in  order  to  detemuiM 
whether  the  Act  should  be  adopted  for  the  piriak. 
The  meeting  was  duly  held  on  the  7th  Deo,  lod 
a  resolution  was  proposed  for  the  adoption  of  tba 
Act.  This  resolution  was  put  to  the  meetmg,  ind 
on  a  show  of  hands  the  chairman,  who  was  tfas 
rector  of  the  parish,  declared  that  it  was  oaniei 
A  poll  was  demanded  by  nine  ratepajers,  hat  wm 
refused  by  the  chairman.  At  a  meetinsr  whidi 
took  place  on  the  17th  Dea,  the  Testry,  hf  tba 
advice  of  the  vestry  clerk,  passed  a  resofiiiioa 
declaring  the  resolution  passea  at  the  meetbg  of 
the  7th  Deo.  invalid,  on  the  ground  of  the  tStO' 
man's  refusal  to  grant  a  poll,  and  declining  to  act 
on  it. 

Poland  (Dixon  with  him)  showed  canse.— The 
resolution  of  the  7th  Dec.  is  void,  because  of  the 
chairman's  refusal  to  grant  a  poll.  Under  Stnrgtt 
Bourne's  Act  (58  G^.  3  a  69),  b.  3,  it  is  dear  firom 
numerous  authorities  that  the  proper  waj  of  taking 
the  vote  at  a  vestry  meeting  is  by  a  poll,  and  thiti 
poll  is  demandable  as  of  right.  The  object  of  tba 
provisions  of  the  section  now  in  question  is  to 
obtain  the  true  sense  of  the  persons 'intereBted, 
which  can  only  be  done  by  a  poll,  especially  in  a 
parish  where  there  are  such  a  Uurge  number  of  nt^ 
payers.  The  words  '*  two-thirds  of  the  ratepajen 
then  present "  do  not  affect  the  right  to  demsodi 
poll,  for  under  the  Highway  Act  (5  &  6  WilL 
4,  c.  50),  s.  18,  where  the  words  are  *'  it  shall  bs 
determined  by  amajority  of  two- thirds  of  thevoM 
of  the  vestrymen  present  at  such  meeting  as  aibn* 
said,"  it  has  been  held  that  a  poll  is  dfttnandp**^ 
R.  V.  How,  33  L.  J.  53,  M.  C. 

[CocKBURN,  G.J. — ^It  is  clear,  as  a  general  pro* 
position,  that  a  poll  can  be  demanded,  battbft 
question  is,  does  the  latter  part  of  this  aectkA 
override  the  general  rule  P]  Theore  are  no  expntf 
words  to  that  effect. 

The  court  called  on  0.  Bowsn  and  O.  Oromfim 
in  support  of  the  rule. — ^The  cases  relied  on  by  tte 
other  side  are  generally  cases  of  vestry  meetingi 
proper,  but  this  is  not  a  vestry  meetings  hot  a 
special  meeting  created  by  a  partionlar  Act  of 
Parliament  for  a  particular  purpose.  The  inteotiiaB 
of  the  Act  is  that  the  persons  who  heard  the  dir 
cussion  should  decide  the  Question.  In  Reg.  v.  fV 
Vestrymen  and  Churchwaraens  of  8L  Paaerw  (11 
A.  &  E.  15)  the  court  appears  to  have  beenef 
opinion  that  on  the  nomination  of  inspector  to K 
in  the  election  of  vestrymen  under  1  and  S  WiO-i 
c.  60,  the  right  course  for  the  chiunnan  to  sdopti 
on  receiving  a  requisition  to  take  steps  for  aaoi^ 
taining  the  numbers  who  had  voted  on  each  ate 
was  to  divide  the  meeting,  and  not  to  tskeapoL 
[CocKBURN,  C.J. — Does  the  present  pootion  av 
.  of  any  other  construction  than  that  it  doaa  ^ 
\  €is\\x<^\Ni<^^^uff£L^^V^^  demand  a  |id?J 
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Walsh  v.  Thb  Bishop  gi  Lxkcoln. 


[O.P. 


iitention  to  exclude  a  poll  is  shown  by  29 
Vvst,  114,  an  Act  to  amend  this  Act,  for  the 
ible  recites  that  it  is  expedient  to  assimilate 
ws  relating  to  public  libraries  in  England  and 
ind,  and  by  sect.  7  "  so  much  of  sect.  6  of  the 
3  Libraries  Act  (Scotland)  1854  (17  <fe  18 
0.  64)  as  authorises  the  demanding  of  a  poll," 
sealed.  This  shows  that  the  Legislature 
lered  that  a  poll  was  not  demandable  in 
■nd.  [CJocKBUSN,  O.J. — That  may  only  show 
he  draughtsman  did  not  properly  interpret 
offlish  Act.]  An  earlier  Act,  13  &  14  v  ict. 
which  provided  for  taking  the  votes  by  means 
ing  papers,  is  repealed  by  the  present  Act ; 
Iteration  shows  tnat  it  is  no  longer  intended 
lie  whole  of  the  ratepayers  sludl  have  the 
tunity  of  YOtinff. 
XBUKN,  G.J. — I  am  of  opinion  that  the  rule 

to  be  discharged.  Generally  speaking, 
ver  a  decision  is  come  to  by  a  public  bod  v  on 
ber  of  public  interest,  and  where  the  right  of 
I  turns  on  a  question  of  qualification,  the 
which  has  been  established  by  a  series  of 
SOS,  and  which  is  entirely  in  accordance  with 
on  sense,  is  that  a  poll  is  demandable  as  of 
by  any  person  entitled  to  vote,  who  is  dis- 
d  with  the  conclusion  arrived  at  by  the 
ent  of  the  meeting.  The  law  is  thus  stated 
idal,  C.J.  in  deliyering  the  judgment  of  the 

of  Exchequer  Chamber  in  Campbell  v. 
i  (5  A.  &  E.  at  page  879).  "  We  think  such 
'  that  is,  the  right  to  demand  a  poll,  "  is,  in 
of  law,  a  necessary  incident  or  consequence 
mode  of  election  by  show  of  hands,  wherever 
lot  by  special  custom  excluded.  Indepen- 
'  of  any  authority  upon  the  subject,  the 
Be  to  a  poll  where  the  population  of  the 

is  large,  appears  to  be  the  only  mode  of 
lining  with  precision  the  numbers  of  those 
rote  on  eacn  side  and  the  ri^ht  of  each 
:  to  TOte.  Again,  it  is  under  the  same  cir- 
ances  the  only  mode  by  which  each  indiyidual 
r  can  haye  the  power  of  expressing  his 
n  at  all ;  for  in  the  case  of  populous  parishes 
try  room  can  be  large  enough  to  contain  the 
body.  Still  further,  where  the  election  is 
i  on  with  any  warmth  of  popular  feeUng,  it 
only  mode  by  which  a  large  portion  of  the 
unity  can  express  their  opinion  with  freedom 
9curity."  He  then  goes  on  to  cite  the 
ng  passage  ftrom  Anthony  y.  Seger  (1  Hag. 
'ons.  Court  13).  "  Where  a  poll  is  demand^ 
ection  commences  with  it  as  being  the 
r  mode  of  popular  elections;  the  show  of 
being  only  a  rude  and  imperfect  declaration 
sentiments  of  the  electors.  It  often  hajipens 
1  the  show  of  hands  a  person  has  a  majority 
on  a  poll,  is  lost  in  a  mmority ;  and  if  parties 
afterwards  recur  to  the  show  of  hands 
would  be  no  certainty  or  regularity  in 
ns.  I  am  of  opinion,  therefore,  that  when  a 
demanded  it  is  an  abandonment  of  what  has 
one  before ;  and  that  eyerything  anterior  is 
the  substance  of  the  election,  nor  to  be  so 
)d."  It  is  true  that  Sir  William  Scott  is  there 
ng  of  the  election  of  churchwardens,  but  the 
a^neral  principles,  and  the  same  reasons 
id  on  expediency,  apply  equally  to  such  a  case 
nresent*  The  general  law  being  so,  the  question 
we  haye  to  &cide  is  whether  the  right  to 
d  ^PpU.  is  excluded  by  the  proyisions  of  the 
u    This  right  had  been  declared  to  exist  in 


a  series  of  cases,  among  which  were  the  cases  I 
haye  already  referred  to,  and  JB.  y.  D^Oyley  and  B. 
y.  Eedger  (12  A.  &  E.  139),  all  of  them  anterior  in 
point  of  date  to  this  Act,  and  I  think  that  the 
Legislature  cannot  have  intended  to  exclude  it,  but 
that  the  effect  of  the  Act  was  to  leaye  the  general 
law  on  the  subject  as  it  was  before.  The  casen 
which  have  been  decided  as  to  yestries  show  that 
on  the  words  of  the  section  now  in  question  only 
one  construction  can  be  put,  which  is  that  any 
ratepayer,  who  is  dissatisfied  with  the  decision  of 
the  chairman  may  ask  for  a  poll,  and  is  entitled  to 
it  as  of  right.  We  have  been  pressed  with  the 
sulbsequent  Act  (29  &  30  Vict.  c.  114),  passed,  as 
is  stated  in  the  preamble,  to  assimilate  the  law  of 
Scotland  and  England  on  this  subject,  and  it  is 
said  that  the  provisions  of  this  Act  show  that  the 
construction  which  we  think  ought  to  be  put  on  the 
earlier  Act  is  not  what  the  Legislature  considered 
the  correct  one ;  but  a  parliamentary  exposition  of 
the  meaning  of  a  statute  is  not  conclusive  on  this 
court,  unless  it  is  embodied  in  a  declaratory  Act. 
In  the  present  case  the  Act  which  we  have  to 
interpret  admits  of  only  one  exposition  ;  it  is  true 
that  whoeyer  framed  the  subsequent  Act  appears 
to  haye  thought  that  the  Scotch  Act  gaye  the 
right  to  demand  a  poll,  but  that  under  the  English 
Act  this  r^ht  did  not  exist,  but  this  was  clearly  a 
mistake.  There  is  nothing  to  lead  us  to  the  con- 
clusion that  we  ought  to  put  that  construction  on 
the  Act  of  1855,  so  we  cannot  make  the  rule 
absolute,  nor  say  that  the  yestry  must  give  efiect 
to  what  took  place  at  the  meeting  of  the  7th  Dec. 

Lush  and  Field,  J  J.  concurred. 

Rule  discharged  without  costs* 

Attorneys  for  the  prosecution,  Bhaen,  Boscoe, 
and  Massey, 
Attorney  for  the  yestry,  B.  Voss. 


COUBT  OF   COMMOir   FLBAS. 

Beported  by  ETHSUHOTOir  8with  and   J.  M.  Lxlt,  Eiqn. 

BftrristeriMit*Law, 


Jan,  18  and  25,  and  April  15,  1875. 
Walsh  v.  The  Bishop  of  Lincoln. 

Quare  impedit — Simony — 12  Anne,  Stat  2,  c.  12,  s, 
2 — Purchase  of  an  estate,  pur  autre  vie,  in  an 
advowson — Next  presentation — Presentalion  of 
himself  by  pairon, 

A  purchase  of  an  estate  for  life  in  an  advowsoih  is 
not  a  purchase  of  the  next  avoidance  of,  or  pre- 
sentation  to,  any  benefice  or  cure  of  souls  within 
sect,  2  of  12  Anne,  Stat.  2,c.  12,  so  as  to  render  the 
presentation  of  himself  by  the  purchaser  (being  in 
other  respects  idoneus)  void  by  that  statute,  or  tlie 
contract  simoniacal. 

The  first,  even  if  it  be  manifestly  the  only  exercise 
of  his  right  by  the  purchaser  of  an  advowson, 
whether  pur  autre  vie  or  in  fee,  is  not  a  next  prC' 
sentation  within  the  above  statute. 

At  common  law,  the  purchaser  of  an  estate  pur 
autre  vie  in  an  advowson,  may,  no  less  than  the 
purchaser  of  an  advowson  in  fee,  offer  himself  to 
the  ordinary,  and  pray  to  oe  admitted  on  a 
vacancy  occurring  ,*  and  the  bishop,  provided  only 
if  he  be  a  fit  and  proper  person  m  holy  orders,  is 
bound  to  institute  him,  and  has  no  discretion  to 
refuse. 

The  plaintiff,  a  clerfc  tu  Kol^j  OTdcT%^  •^ut^^soa^^  ^yvkw 
the  tenant  /or  Ivfe  }m  Uje  wta\A  Viw  IVa  <i^M^xn%^>>. 


MAGISTRATES'  CASES. 


C.P.] 


Walsh  v.  Tub  Bib&of  of  Libcoui. 


nf  a  reelonj  tn  1859,  In  Mail  1873,  diirlns  the 
llfelitne  of  tfw  tenant  for  life,  ilu  incumbent  died, 
n-id  tn  June  1873  the  tenant  for  life  died.  The 
jilainllf,  within  the  profer  time  preeenlcd  or 
offered  kim»elf  to  the  biehopfor  intfilution  to  ilte 
living,  hnl  the  bishop  {the  defendant)  refuted  to 
iidmit,  on  the  ijroutiih  (1)  that  the  vaeancij  earned 
by  (he  death  of  the  ineuntbent  wai  the  next  and 
onli/  avoidance  iohich  acemcd  to  the  plaiitliff 
nfler  the  purdtate  of  his  advowton,  and  ttial 
therefore  hie  vreeentation  of  kimnelf  ica»  void  by 
12  Anne,  Stat.  2,  c.  12,  e.2:  and  (2)  tluU  at  a 

iiatron  cannot  present  himself,  but  can  only  offer 
limeelf  and  pray  to  be  admitleil,  the  bithop  hat  a 
ilitcretioji  whether  he  will  admit  him  or  not. 
Jleld  on  demurrers  to  pleat  raiting  tliete  points, 
that  (1)  tlte  eontrael  between  the  plaintiff  and  the 
tenant  for  life  leiw  not  a  simimiacal  contract 
trilhin  the  statute,  and  (2)  there  was  no  objection 
to  the  piaint  if  presenting  himself  for  institution, 
and  the  dffmiaant  npon  hit  to  offering  himself 
f.ig  bound  til  admit  him. 
Tlie  declsntiou,  dated  the  20tb  Jan.  1874,  vaa 

flS  folio WH  : 

Lincolnshire  to  wit. — 'Williiini  WftUh  (a,  prio«t  in  holj 
oMfrH),by  JohnSjtnons  Bookott.  his  attorney,  buoh  tha 
Kiglit  Berennd  ChriBtopber,  Lord  Biahop  o(  Lincoln,  for 
thatntipreaa  hcrctof  oro  and  on  the  lat  day  Jan.  A  D.  1821, 
Ijir  Kichard  Satton,  biironct,  was  eciied  u  of  fee  toil  of 
lUid  in  the  manor  at  Great  Coaten,  in  tho  Connt;  of  Lin- 
")ln,  And  tbo  advowimii  of  the  rectory  of  tho  parinh  ehnrch 
of  Great  Coate*,  thereto  belonging,  and  fur  that  after- 
B-»rd»,  to  wit,  on  tho  let  Feb.  A.i).  IftMl,  byftnindentore 
nf  hni-'nun  and  sale  I^cn  made  between  the  said  Sir  Richard 
A  Dame  Mary  Ehzabeth,  bia  wife,  of  tho  first 


t,  iiVilliam  bainbtifrge  of  the  second  part,  Aleiandec 
locdongali,  1:^.,  of  tho  third  pai  ..  _ 
Chaplin.KHq.,  and  ITiomos  Burch  Wataon,  Enq.,  of  the 


Mende 


t,  Francis 


tonclh  port,  and  William  Kitiwilliam  Bnrton,  Ef  . 
liftli  iiart,  and  aflerwarilH  enrolled  in  t'hanpory  the  paid 
Sir  ilirbord  Sutton  for  the  pntpo«c  of  barriuf;  the  estate 
1a.il  of  him  the  aaiJ  Sir  ]!ioWil  Satton  therein  cmnted, 
bar^ned,  sold,  and  conanned  unto  the  Paid  AVilliam 
llnijibriin^.  his  heirs  and  assigns,  rcrlain  manors,  advow- 
?ioii>',  and  other  hereditaments  in  tho  Conotr  of  Lincoln, 
ini'lu'linR-  the  nuid  nuinor  nnd  advoirson  of  Great  Conten, 
to  hold  tho  Fame  nnto  and  to  the  nse  of  the  said  William 
Kninbriirffe.  his  heirs  aod  BAsifnis,  to  tlic  intent  that  tho 
Kiid  William  Bainbri«ge  might  become  perfect  tenant  of 
the  freehold  in  order  that  common  recm-cries  might  be 
suffercl,  wherein  the  Fsid  Alciandec  Ilen.lirson  Moc- 
doiii^l  phonld  be  demandant,  the  said  William  Boin- 
brifora  tenant,  and  tho  said  Sir  Ifitbaril  Sntton  ronchcc, 
who  shoald  Touch  over  the  common  vouchee  ;  and  in  the 
yaid  indenture  was  a  ilcclnration  that  the  said  reeoTeries 
thould  enure  to  the  uwe  of  the  said  Sir  Bichard  Sntton 
an<  I  hie  OBsignB  tor  the  term  of  hii  life,  and  Buhieot  thereto 
tn  the  ano  of  the  GiHt  xon  of  the  body  of  the  said  Sir 
Hii'hnrd  Sutton  on  tho  bo.ly  of  the  paid  Daine  Mary 
Elizabeth,  hie  wife,  to  bo  begotten,  and  the  heir^  male  of 
the  bo.iy  of  such  Bnit  son  issi 


line  form  of  law  wan  oeeordi tidily  suffered  of  the  said 
manors  and  adinwiions  and  bcrcditamt-nts,  ioelnding  tbo 
^■^id  mitnor  and  ailvownonof  Great  Coalcs  in  pnrsnuuceot 
tho  said  indentore  wherein  the  said  parties  wore  so  re- 
s;ieeliT6ly  demandant,  tenant,  and  rouchoc  aaaforeBaid, 
Diul  tho  oni'l  Tovichee  vouchcil  OTer  the  common  vouchee  : 
nnil  a  writ  of  seizing  was  therenpon  awarded  to  tho  Niid 
Aleiander  Henderson  Uacduugall,  as  by  the  record  and 
proeeeibnga  thereof  remainingin  IhiH  court  of  our  Luly  the 
llui^en  of  the  Bench  here  more  fnllT  aiipeurs  ;  and  therehy 
au.l  hy  virtue  thereof,  and  of  tho  said  m'leiiture.  and  of  tho 

Kietiard  Sutton  became  nnd  Kas  soiled  for 'the  term  of 
his  iialuTsI  life,  of  the  xaiil  msnor  of  Great  L'oales.  in  the 
n>iiTi1y  ot  Lincoln,  with  its  appurtenances,  and  of  tho  said 
arfivn-iion  of  the  roctorj  of  the  parish  thnrch  of  Great 
l^'oaliM;  And  beiii;r  ao  Bcized  theteol,  be  atterwB,T4«,  \t> 
irit,  on  the  4th  Dec.  a.V  ,  ISUO,  vrcacuicd  to  t\k<i  aud 


church  then  being  vacant,  one  EoatT  Homoi,  Ot 
Tonnger,  his  clerk,  who  on  the  preBantwtion  of  tb*  1^ 
Sir  Bichanl  Sutton,  wu  admitted,  iiutitiit«d,  and  is- 
dnetod  int«  tho  same  in  the  time  of  peacs  in  tha  time  tt 
our  SoTcroign  Lord  George  IV.,  Kmg  of  Great  Biilua. 
And  for  that  afterwards,  to  wit,  on  the  17th  Dig.  ad., 
1814,  by  on  indenture  then  made  betwBCn  tJia  aud  & 
Kichard  Sntton,  of  the  first  part,  Jofan  Sutton,  thmil 
described  as  being  and  wbo  in  faotwms  tfa«  flnit  tiM  aUot 
aon  of  the  said  Sir  Richard  Sntton,  bf  Dama  Huy 
Elizabeth  Sutton,  bis  late  wife,  then  deeeaaaJ  of  tte 
second  part,  and  the  Rev.  Joseph  Bankes  Wright,  »1 
John  Tidd  Pratt,  of  the  third  put,  tha  aaid  Sir  Bictaid 
Sntton,  and  tho  said  John  Sntton,  tor  tba  pm^On  d 
barring  ajid  disebarnng  the  estate  tail  of  tha  nid  Job 
Sutton,  therein  did  giant,  bargain,  aall,  irlrasa  tat 
confirm  unto  tho  said  Joseph  Butkes  Wrigffat,  and  Join 
Tidd  Pratt,  their  heirs  andassigna  (anumpst  other  kaji 
and  hereditaments),  tha  said  adVowson  of  tho  loetoiTd 
tho  parish  church  of  Great  Coat«a,  to  hold  tha  mm 
fteod  from  such  estate  tail  to  the  naa  of  the  nid  Si 
Richaril  Satton  and  hia  aasigns  during  hit  tils,  ud 
subject  thereto  to  the  use  of  tbo  aaid  John  Snttaa  ui 
hia  assigns  during  his  life,  with  oertais  nmaindsi  d 
the  said  indentare  mentionad,  wherebj  the  aaid  Si 
Richard  Sntton  became  seised  ot  tho  nud  manor  aad 
advowson  for  the  term  of  bia  natural  life,  and  aBbiscI 
thereto  the  said  John  Sntton  became  entitled  to  tha  saat 
for  the  term  of  his  natural  lifo  i  and  further  that  afi» 
wards  and  on  the  UthNor.  18»,  the  aaid  Sir  BirhBd 
Sutton  died  so  seised  as  sfnTwiil.  Upon  whoaa  dmk 
the  said  manor  and  adyowaon  reatad  in  the  aaid  Jtha 
Sutton  (who  then  became  Sir  John  Sntton,  bannall, 
and  be  became  and  was  seiacd  thereof  for  an  estatt  ia 
posscai'ion  for  the  term  of  hia  natural  life  ;  and  beinr  M 
seised  thereof  for  life  ma  aforeeaid,  ba  tba  aaid  Sir^il* 
Sntton,  by  an  indenture  dated  the  2lBt  Dec  a.d.,  1^ 
and  then  made  between  the  aaid  Sir  John  Sntton  of  tk 
one  part,  and  the  plaintiff  of  the  other  part,  for  tks 
consiaeiation  of  3uCAi.  paid  b;  the  pUintiir,  granted  all 
confirmed  lo  the  ploinbff  and  his  aoafffna  tba  advoetti 
of  the  rectory  of  the  chnrob  aforesaid,  and  tha  ikfctal 
patronage  and  presentation  thereto  dnrinp  tb*  O*  el 
the  said  Sir  John  Satton,  by  virtue  whereof  tba  mii 
plaintiff  became  and  was  seised  of  the  aaid  adTovacn  h 
in  gross  by  itiwlf  as  of  right  for  the  term  of  the  natmsl 
life  of  tbo  said  Sir  John  Satton ;  and  the  aaid  pUiadl 
being  eo  seiBc<l  thereof,  the  said  church  aflerwordj  iti 
during  the  continuance  of  the  natural  life  of  the  Mid  Sir 
John  Sutton,  to  wit,  on  the  30th  May,  a.d.,  1873,  baciw  , 
vacant  by  the  dtsth  of  the  said  Henry  Hooaon,  whtfat; 
it  then  and  there  belonged  and  atill  belongs  to  tha  ^ 
plaintiff  to  present  or  othenriae  legally  require  institi' 
tioa  for  a  fit  clerk  to  the  aaid  church,  bemg  soraiut 
an  aforesaid :  but  tbo  defendant,  the  aaid  bis]M>p,  wiD 
not  permit  him.  but  unjustly  hinders  him,  vbrrrtn 
tho  plaintiff  says  ho  is  injnred  and  hath  niuiiil 
ilamaircB  to  the  tbIuo  of  lO.UUOI.,  and  tkerefoie  bnigi 

To  this  declarntion  the  defendant,  on  the  otb 

Feb.  1H74',  pleaded,  first,  that  the  e»id  chureh  in 

tho  declaration  mentioned  is  within  hig  dionaaof 

Lincoln,  and  is  a  benefico  with  cure  of  •onli,  ud 

thut  he  bath  oot  and  dotb  not  claim  to  have  ut- 

thinf;  in  the  eaid  church,  except  the  admissbn,  in- 

stilution,  and    induction  of   parsons  to  the  nii 

church,  and  euch  other  things  aa  belong  10  it" 

ordinnrj  of  the  place  aa  ordinary;  and  the  del«fi- 

;  dunt  further  Bays  Chat  the  plaiotiff  pnrchsKd  U 

the  date  and  for  the  consideration  in  the  dechn- 

tion   stated  the  advowaon  of   the  rectory  ol  tlw 

'  said  church,  and  the  right  of  p«troium«  and  m- 

scntatioit  thereto  dariug  the  life  of  Sir  John  aK' 

ton  as  iu  the  declaration  stated,  ftnd  wai  aatid  tt 

I   the  said  advowson  for  the  term  of  the  natnial  lift 

of  the  said  Sir  John  Satton,  &s  in  the  deelanbca 

stated,  and  did  not  pnrchase  dot  was  smaedcf  d» 

'   sni  J  advowson  for  anj  other  or  greater  Mttte;ud 

'   that  the  said    church  having  become  tsosoI   tf 

I  the  death  ot  Henry  Houson,  ■«  in  the  deriaruM 

%wix&,  «Kuft««s^,  wul  whilst  tits  muds  nrwtiP"^ 
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Tacant,  the  plaintiff  being  so  seised  as  aforesaid, 
to  wit,  on  the  12th  Nov.  1873,  by  a  writing  ander 
his  hMid  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  presented  himself  to  the  defendant  as 
being  snch  ordinary  as  aforesaid  for  admission  to 
the  said  church,  and  requested  the  defendant,  as 
each  ordinary,  to  institute  and  induct  him  to  the 
said  church.  And  the  defendant  further  says  that 
the  said  vacancy  caused  by  the  death  of  the  said 
Henry  Houson  was  the  next  and  only  avoidance  of 
the  said  church  which  happened  or  accrued  to  the 
plaintiff  after  his  purchase  of  the  said  advowson 
for  the  term  aforesaid,  and  that  the  said  Sir  John 
Sutton  died  on  the  5th  June  1873.  And  the  de- 
fendant further  says  that  by  virtue  of  an  Act  made 
and  passed  in  the  13th  year  of  the  reign  of  Queen 
Anne,  cap.  11,  intituled  "  An  Act  for  the  better 
maintenance  of  Curates  within  the  Church  of  Eng- 
land, and  for  preventing  any  such  persons  from 
buyine  the  next  avoidance  of  any  church  prefer- 
ment, snch  presentation  of  himself  by  the  plain- 
t:ff,  as  aforesaid,  became  and  was  utterly' void, 
frustrate,  and  of  no  effect  in  law ;  and  any  admis- 
aioQ  or  institution  of  the  plain  till  thereon  would 
have  been  utterly  void,  frustrate,  and  of  no  effect 
in  law ;  and  the  defendant,  by  reason  thereof, 
oonld  not  admit  and  institute  the  plaintiff  to  the 
said  church  by  virtue  of  his  presentation  of  him- 
self, as  aforesaid,  and  refused  to  admit  and  insti- 
tute the  plaintiff  thereto,  and  that  the  hindrance 
of  the  plsunliff*B  right,  in  the  declaration  stated* 
is  the  said  refusal  of  the  defendant  and  no  other. 
In  the  second  plea  the  defendant  similarly  dis- 
claimed except  as  ordinary,  the  allegation  being 
that  the  plaintiff  offered  himself  to  the  defendant 
as  being  such  ordinary  as  aforesaid  for  admission 
to  the  said  church,  and  prayed  the  defendant,  as 
such  ordinary,  to  admit  and  institute  him  thereto. 
The  plea  then  continued :  And  the  defendant  after- 
wards, to  wit,  on  the  20th  Nov.  1873,  refused,  as 
he  lawfully  might,  to  admit  and  institute  the 
plaintiff  to  the  said  church ;  but  the  defendant  was 
always  then  and  henceforth  until  and  including 
the  30th  Nov.  1873,  ready  and  willing  to  admit 
and  institute  a  fit  clerk  other  than  the  plaintiff 
himself,  upon  the  presentation  of  the  plamtiff,  of 
which  the  plaintiff  had  notice,  and  that  the  hind- 
rance of  the  plaintiff*s  right  in  the  declaration 
stated  is  the  said  refusal  of  the  defendant  to  admit 
and  institute  the  plaintiff  as  aforesaid,  and  no 
other. 

Demurrers  to  both  pleas   and    joinder   in  de- 
murrer. 

B.  Shaw  (A.  J,  Stephens,  Q.C.,  with  him)  in  support 
of  the  demurrers. — The  plaintiff  here,  having  bought 
the  advowson  from  the  tenant  for  life,  is  not  within 
the  statute  of  Anne,  which  deals  only  with  the 
purchase  of  the  next  presentation.    Upon  the  first 
plea  the  question,  therefore,  is.  Can  a  man  who  so 
buys  the  ad?owson  be  said  to  purchase  the  next 
presentation  to,  or  avoidance  of,  a  benefice  within 
that  statute.    The  distinction  between  an  advow- 
son and  a  presentation  is  most  clear,  the  one  being 
realty*  the  other  personalty ;  and  though  this  is 
not  an  advowson  in  fee,  it  is  not  treated  in  the 
books  as  making  any  difference,  for  advowson  in 
fee  is  not'  mentioned,  but  advowson  simply,  which 
would  therefore  include  this.    Fearne*s  opinion, 
quoted  in  Bythewood*s  Conveyancing,  vol.  1,  568, 
iSf  "  I  do  not  apprehend  that  statute  at  all  affects 
the  case  of  a  purchase  of  the  perpetuity  of  the 
idTOwsoDy  or  aneots  the  right  of  presentation  in 
Ma&.  Cab.'-Vol  IX. 


that  case."  In  Prideaux*s  Conveyancing,  vol.  1, 
p.  346,  it  is  stated,  "  If,  however,  the  church  be  not 
vacant  at  the  date  of  the  purchase,  the  purchaser 
of  an  advowson  in  fee,  if  he  is  a  clergyman,  may 
present  himself  on  the  next  vacancy.  Lord  Bt. 
Leonards,  in  his  Handy  Book  on  Ileal  Property 
Law,  8th  edit.,  p.  122,  says :  "  A  clergyman  is  pro- 
hibited from  buying  a  presentation  for  his  own 
preferment,  but  he  may  purchase  the  advowson 
Itself,  and  upon  a  vacancy  cause  himself  to  be  pre- 
sented." The  words  here  are  quite  general,  and 
these  authorities  show  what  is  the  recognised  state 
of  the  law  in  the  construction  of  the  statute. 
The  second  plea  is  bad  on  the  face  of  it,  as  no 
reason  is  assigned  for  the  refusal  to  admit  the 
plaintiff.    It  is  also  concluded  by  the  case  of 

Marshall  V.  The  Bishop  ofJSxeter,  18  L.  T.  Bep.  N.  S. 
37G ;  L.  Bep.  3  H.  L.  17. 

The  court  then  called  on 

W,  G.  F.  Philllmore,  for  the  defendant.— The 
two  pleas  raise  two  distinct  defences:  first  the 
transaction  was  simony  within  the  statute  of  Anne. 
That  statute,  I  say,  forbids,  in  the  case  of  the  pur- 
chase ef  the  advowson  in  fee,  of  the  presentation 
of  himself  by  the  patron  on  the  first  vacancy, 
l^his  is  even  a  stronger  instance  of  the  mischief 
against  which  the  statute  was  directed,  for  the 
plaintiff  practically  bought  only  one  presentation. 
The  title  of  the  Act  is  important ;  it  is  for  preven- 
ting any  ecclesiastical  persons  from  buying  the  next 
presentation  to  any  preferment.  That  being  the 
object,  it  makes  no  difference  if  persons  buy  the 
next,  plus  a  definite  or  indefinite  number  ot  pre- 
sentations. Equally  are  they  forbidden  to  present 
themselves  on  the  first  avoidance.  As  to  the  con- 
struction of  penal  statutes,  he  cited  Tlie  Gauntlet 
(26  L.  T.  Rep.  N.  S.  45 ;  L.  Rep.  4  P.  C.  at  p.  191.) 
Though  advowson  is  not  mentioned  in  the  statute, 
the  wurds  '*  take,  procure,  or  accept  the  next  pre- 
sentation to,  or  avoidance  of  a  benefice,"  show 
what  was  meant.  Neither  directly  nor  indirectly 
was  the  next  avoidance  to  be  procured.  [Lord 
CoLEKiDGK,  C.J. — You  havc  here  two  admittedly 
different  things — personal  and  real  property. 
There  are  penal  consequences  on  purchasing  the 
one ;  how  can  we  import  into  the  Act  the  same  on 
purchasing  the  other  P]  As  to  the  opinion  of  text- 
book writers,  I  may  set  off  Dart*s  Vendors  and 
Purchasers,  vol.  1,  p.  225,  against  those  cited  ou 
the  other  side.  On  the  bccond  branch  of  the  argu- 
ment upon  the  statute,  assuming  the  court  not  to 
hold  that  a  first  presentation  of  himself  by  the 
purchaser  of  the  aidvowson  is  within  it,  doi^s  not 
this  case  come  within  it  clearly  because  of  the 
death  of  Sir  John  Sutton,  the  tenant  for  life,  before 
presentation  ?  At  the  timeof  presentation,  the  plain- 
tiff, therefore,  knows  that  it  is  the  only  as  well  as 
the  next  avoidance.  It  is  the  act  of  presentation 
after  purchase  that  makes  the  matter  simoniacal : 
an  advowson  is  only  an  indefinite  succession  of 

Eresentations,  and  here  the  man  knows  at  the  time 
e  presents  himself  that  he  has  bought  only  one 
presentation ;  his  doing  so  makes,  therefore,  the 
purchase  simoniacal.  If  this  be  not  so,  the  statute 
IS  useless ;  for  a  man  will  buy  an  advowson  in  fee, 
or  pur  autre  vie,  and  sell  all  but  the  next  pi'esen- 
tation,  and  present  himself.  On  the  second  plea 
the  defence  is  this :  A  patron  cannot  present  him- 
self, he  can  only  offer  himself  and  pray  to  be  ad- 
mitted, and  the  ordinary  has  a  discretion  wVve,<A\^x 
he  will  admit  hvm.  ot  t\q\i.  TVv^  ^«^  t^'3«%  "Oc^na 
defence,  lor  \V  «k\ioTi«  Xi\iaX  xJtJkft  w^i  \v^x:x\.nxvv^^  ^^- 
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fused  is  that  of  the  plaintiff  himself,  "who  appears 
on  the  record  to  be  the  patron.  There  has  been 
no  presentation,  only  a  prayer  for  admission,  and 
the  ordinary  has  a  ri^ht  to  refase  that.  A  presen- 
tation mast  be  in  writing  (see  Hodgson's  Instruc- 
tions, p.  28),  but  a  tender  of  himself  by  a  patron 
is  a  well-known  and  distinct  form  in  practice.  The 
bishop  would  have  no  option  but  to  refuse  on  pre- 
sentation ;  but  there  are  other  words  in  the  decla- 
ration— "  or  otherwise  legally  require  institution  " 
— which  are  quite  new,  and  show  that  this  case  is 
an  experiment,  and  are  so  wide  as  to  make  it 
difficult  to  know  what  to  meet.  To  establish 
the  proposition  that  no  man  may  present 
himself,  see  PhilL  Eccles.  Law,  p.  403,  citing 
Sechar*8  case  in  the  Year  Book,  13  Hen.  8, 
2.  [Lord  Coleridge,  C.J. — Have  you  any  case 
which  is  not  that  of  a  corporation  P]  Yes, 
but  throughout  Hecknr*8  case  it  will  be  seen  that 
the  assumption  was  that  a  man  cannot  present 
himself,  ana  the  question  really  raised  was  whether 
the  presentation  of  the  provost  by  the  college  was 
Buch  a  presentation.  The  case  of  the  Bishop  of 
Ossory  in  Davy's  Rep.  76,  Le  Case  de  Commendaf 
is  to  the  effect  that  a  man  must  show  that  he  is 
presented  by  some  one  to  QU  the  church,  other- 
wise there  is  no  plenarty.  Again,  in  Potter  v. 
Chapman  (Ambler  98),  Lord  Hardwicke  says : 
"It  was  made  a  doubt  whether  in  case  of  the 
death  of  Dr.  Paul,  the  defendant  would  not  be 
incapable  of  any  of  these  options,  for  he  could  not 

g resent  himself,  and  afler  the  death  of  the  incum- 
cnt  he  cannot  assign  the  trust.  It  was  said  in 
answer  that  be  may  offer  himself;  but  in  Wat- 
son's Complete  Incumbent  (a  very  well  wrote 
book)  the  reason  why  he  cannot  present  himself 
is  said  to  be  because  it  would  not  create  a  plenarty. 
I  have  no  doubt  of  it;  never  was  clearer  in  my 
opinion."  The  passage  in  Watson  whom  Lord 
Hardwicke  thus  praises  is  cap.  20,  p.  222.  In 
Heckar's  case  it  is  said  distinctly  that,  though  the 
corporation  cannot  present  its  head,  it  can  one  of 
the  fellows  (per  Brooke,  J.,  p.  13).  [Lord  Colb- 
BiDGE,  C.J. — Heckar^s  case  is  decided  on  the  ground 
that  the  same  person  cannot  fill  two  capacities. 
The  plaintiff  does  not  do  that  here.  You  are 
trying  to  turn  the  highly  technical  rule  into  a 
substantial  reason  why  he  should  not  have  the 
living.]  I  sa^  that  the  plaintiff  being  obliged  to 
pray  institution,  it  is  in  the  bishop's  discretion 
whether  he  grants  it  or  no.  [Grove,  J. — Is  there 
any  case  of  refusal  by  the  bishop  P  has  he  ever 
exercised  his  discretion  against  the  applicant?] 
I  do  not  know  of  one,  but  in  Gibson,  2na  ed.  794, 
the  discretion  is  implied.  [Lord  Coleridge,  C.J. — 
When  Gibson  states  a  thing  on  his  own  authority 
it  could  hardly  be  stated  on  less,  so  Sir  Michael 
Foster  said.  His  authority  was  certainly  set  aside 
in  Marshall  v.  The  Bishop  of  Exeter.']  In  Ayliffe's 
Parergon,  412,  the  statement  is  explicit :  "  And 
thus  the  patron  is  not  at  the  bishop's  beck, 
whether  he  will  admit  him  or  not,  as  in  the 
former  cose."  That  is  when  the  patron  prays  the 
ordinary  to  admit  him.     See  Rogers'  Eccles.  Law, 

fage  543,  and  Cripps,  565.  Mallory  on  Quare 
mpedic,  p.  76,  says :  "  If  three  be  seised  of  a 
manor  to  which  an  adowson  is  appendant,  and 
two  of  the  three  present  the  third  grantee  beinff 
a  clerk,  that  is  a  good  presentment,  though  aU 
three  were  ioint  tenants,  and  only  two  of  them 
Joined  in  the  presentment,  because  t\\Q  l\did 
person  cannot  present  hinuielf;"    {fiW  Qodjre^ 


Fuljamhe'9  ease,  Moore  4.)  This 
system  is  not  authorised  exoept  br  the  pne* 
tice  laid  down  in  the  books,  and  tnerefore  the 
statements  with  reference  to  it  mnst  be  takm 
in  their  entirety.  As  to  the  oanon  law,  the 
only  way  in  which  we  can  tell  whether  it  has  bees 
in  any  points  adopted  into  the  oommoii  law  or 
not,  is  by  observing  whether  its  principles  hafo 
been  acted  on.  In  Meckar'e  case  on  this  poixit  it 
seems  to  have  been  recognised.  If  the  prayer  for 
institution  were  a  mere  form,  surely  Ume  would 
be  some  case  to  show  it,  or  some  text  writen 
would  have  so  laid  it  down ;  but  in  the  absence 
of  either  authority,  is  this  clearly  not  a  first  experi- 
ment  to  question  the  discretion  which  the  biuop 
has  always  exercised? 

B.  Shaw  in  reply. — ^This  is,  I  contend,  the  fint 
occasion  on  which  a  bishop  has  olaifned  a  right  of 
discretion.    He  cited 

Siorie  t.  The  Bishop  of  Winehesttr,  9  O.  B.  Ci; 

Bunting  r.  LepingtoeU,  2  Coke^  855. 

There  is  the  analogy  of  copyholds,  where  the  lew 
dispenses  with  that  which  in  the  nature  of  thiofii 
cannot  exist.  The  plea  disclaims  except  as  or£- 
nary ;  but  how  can  the  ordinary,  as  ordiDsij, 
refuse  a  fit  person  P  See  Hobart  317,  Godotehm 
255.  Is  not  this  analogous  to  oonnter-pleaaing 
the  natron's  title,  which  he  may  not  do?  Tlak 
which  I  contend  is  the  law,  and  has  always  been 
the  practice,  may  be  supported  also  on  the  groond 
of  public  convenience,  and  a  hard  and  dry  mle 
which  touches  only  the  form  ought  not  to  be 
stretched  so  as  to  prevail  against  the  plaintiiTi 
right,  which  has  been  taken  away  by  no  staUrte, 
and  is  recognised  as  existing  in  all  the  csMi 
cited.  Cur,  adv.  vuiL 

The  judgment  of  the  court.  Lord  Goleridoe,  GJ, 
Keating,  Grove,  and  Denman,  JJ.,  was  ddivoed 
by 

Lord  CoLERiDOB,  C.J. — ^This  was  an  aotioa  in 
the  nature  of  a  quare  tmpedii  brought  b^  the 
plaintiff,  a  clerk  in  noly  orders,  against  the  Bisbop 
of  Lincoln.  The  material  facts  as  disclosed  by 
the  pleadings,  were  as  follows :  Sir  John  Sottos 
became,  under  certain  ^unily  setUements,  seised 
for  an  estate  for  his  own  life,  in  amongst  other 
things  the  advowson  of  the  Bectory  of  Graet 
Coates  in  the  County  of  Lincoln.  ThM  adTomos 
Sir  John  Sutton  conveyed  by  deed  in  and  duriitf 
his  own  life  for  the  sum  of  3000L  to  the  p1»«»^^ 
who  thereupon  became  seised  of  the  adTOWSoa  ai 
in  gross  by  itself  as  of  right  for  the  term  of  the 
natural  life  of  Sir  John  Sutton.  During  the  life* 
time  of  Sir  John  Sutton  the  incumbent  died, 
"  whereby  "  (in  the  words  of  the  declaration  which 
it  becomes  here  important  to  set  out)  "  it  then  end 
there  belonged,  and  still  belongs,  to  the  said  pfauB- 
tiff  to  present  or  otherwise  legally  require  instita" 
tion  for  a  fit  clerk  to  the  said  church,  being  so 
vacant  as  aforesaid.  But  the  defendant  the  eud 
bishop  will  not  permit  him,  but  nnjustly  hiudffi 
him."  The  defendant  has  pleaded  two  pleas,  hi 
the  first  he  states  the  facts  of  the  purchase  1^  tiM 
plaintiff  as  already  mentioned,  luia  goes  on  to  fltf 
that  the  vacancy  caused  by  the  demi  of  the  lasl 
incumbent  was  the  next  and  only  aToidanoe  of  the 
church,  which  happened  or  aoomed  to  the  pkittlaE 
after  his  purchase  of  the  said  adTOwson  for  Ite 
term  aforesaid.  He  ftirther  says  that  by  the  Ifth 
of  Anne  (I  presume  he  means  the  Aet  iriiich 
\  E^axidA  in  the  statute  book  as  the  IMi  AiM 
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plaintiff  as  aforesaid,  became  and  was  utterly  void, 
trostrate,  and  of  no  effect  in  law,  and  any  admis- 
sion or  institution  of  the  plaintiff  thereon,  would 
hare  been  utterly  void,  frustrate,  and  of  no  effect 
in  law,  and  that  therefore  he  could  not  institute 
the  plaintiff,  and  refused  to  do  so.  The  second 
plea  IS,  we  are  inclined  to  think,  insufficient  as  it 
stands,  because  it  omits  to  state  with  clearness  and 
precision  the  grounds  of  the  bishop's  refusal.  But 
It  is  not  material  to  discuss  this  point.  It  was 
held  in  this  court,  in  Marshall  v.  The  Bishop  of 
Exeter  (u&t  sup.),  that  the  provisions  of  the 
Common  Law  Procedure  Acts  apply  to  atuire  ini' 
nedit,  and  as  both  parties  here  are  agreea  that  the 
■  broad  point  intenaed  to  be  raised  is  whether  any 
patron  can  lawfully  present  himself,  we  should 
hare  amended  the  plea  if  necessary  to  raise  that 
point,  and  we  proceed  to  deal  with  it  on  the  as- 
sumption that  it  does  raise  it,  and  that  it  states 
that,  for  the  simple  reason  that  the  owner  of  the 
advowson  presented  himself,  the  bishop  refused  to 
institute  him.  Now  these  pleadinj^  raise,  and 
were  intended  to  raise,  two  pomts.  First.  Whether 
there  had  been  by  the  plaintiff  in  this  case  the 
purchase  of  a  next  presentation,  so  as  to  make  the 
contract  between  Sir  John  Sutton  and  the  plain- 
tiff a  simoniacal  contract  within  the  12th  clause 
Stat.  II.  a  12  s.  2,  and  to  be  followed  by  the  conse- 
quences pointed  out  in  that  statute.  And  se- 
condly, whether  what  had  been  done  by  the 
plaintiff  was  a  presentation  of  himself  to  the 
Dishop  so  as  to  make  it  a  bad  and  void  presenta- 
tion. As  to  the  first  point  it  was  not  argued 
before  us  at  any  great  length.  In  truth,  it  seems 
to  ns  untenable.  The  statute  of  Anne  is  pointed 
at  a  specific  evil,  and  uses  words  apt  for  the  pre- 
Tention  of  the  evil  which  it  is  intended  to  prevent. 
The  title,  which  is  no  part  of  the  statute,  but 
which  often  throws  light  upon  it,  describes  the 
aot  as  one  inter  alia  "  for  preventing  any  ecclesiasti- 
cal persons  from  buying  the  next  avoidance  of  any 
church  preferment."  The  statute  is  one  of  a  number 
passed tn  parimaterid,  and  in  several  of  them  (e.g.,  1 
jBlis.  o.  6.)  both  next  presentations  and  advowsons 
are  mentioned  and  distinguished  from  one  another. 
It  is  a  penal  statute,  and  the  rule  that  pen^ 
statutes  are  to  be  strictly  construed,  and  that 
there  must  be  a  clear  case  to  make  a  man  subject 
to  a  penalty  is,  I  apprehend,  in  full  force;  and 
certainly,  if  it  is  a  right  rule  in  any  ckss  of 
statutes,  it  is  right  in  those  which  relate  to 
simony,  for  it  cannot  be  said  that  the  law  upon 
this  subject  is  in  a  state  at  all  satisfactory  to 
common  sense  or  right  feeling.  There  may  no 
doubt  be  cases  of  simony  in  which  the  moral 
baseness  is  obvious  enough.  But  there  may  be 
cases — there  have  been,  probably,  in  everyone's 
experience — in  which,  though  the  laws  a^inst 
simony  hare  been  technically  transgressed,  the 
transgressors  have  been  men  of  high  character 
and  pure  motives,  and  the  transgression  itself, 
bnt  lor  the  law,  has  bren  an  act  free  from  any 
taint  of  moral  evil.  In  such  a  subject  matter, 
therefore,  it  would  be  contrary  to  principle  to 
extend  the  words  of  a  highly  penal  statute  which 
neea  terms  of  art  to  oases  not  mcluded  withm  the 
terms  so  nsed.  Now  the  statute  enacts  that  "  if 
any  person  shall  for  any  sum  of  money— and  so 
forth — take^  procure,  or  accept  the  next  avoidance 
of  or  presentation  to  any  benefice  with  cure  of 
mm\Bf  dsa,  then  every  such  presentation  or  colla- 
tipDy  and  eveiy  admission,  institution,  investiture, 


and  induction  upon  the  same  shall  be  utterly  void, 
frustrate,  and  ot  no  effect  in  law,  and  such  a^p*ee- 
ment  shall  be  deemed  and  taken  to  be  a  simoniacal 
contract,"  and  then  the  section  proceeds  to  set  out 
the  penalties.  Now  this,  for  the  reasons  already 
given,  is  the  purchase  of  an  advowson,  and  not  of 
a  next  presentation,  and  is  not  therefore  within 
the  woras  of  the  statute.  But  it  is  said,  though 
not  within  the  words,  this  case  is  within  the  spirit. 
In  such  a  statute  as  this  the  words  are  the  spirit, 
and  the  interest  purchased  was  a  freehold  interest, 
and  the  number  of  presentations  which  might  in 
fact  take  place  under  the  purchase  was  wholly 
uncertain  and  unascertained.  Advowsons  are  one 
thing,  real  property  descending  to  the  heir ;  next 
presentations  are  another,  personal  property,  and 
passing  to  the  executors  and  administrators. 
Eennell  v.  The  Bishop  of  Lincoln  (8  Burgh.  550). 
The  statute  of  Anne  uses  the  term  next  presenta- 
tion, and  avoids  the  use  of  the  term  aavowson, 
and  the  purchase  of  an  advowson  is  therefore  not 
within  it.  No  case  was  cited  to  us  in  which  tho 
point  had  been  decided,  but  it  is  not  denied  that 
the  general  practice  and  the  general  understanding 
is  against  the  defendant.  The  opinions  of  Mr.  Fearne 
and  Lord  St.  Leonards  are  as  high  authoritv  as 
men's  opinions  can  be,  and  they  are  with  the  plain- 
tiff. It  was  argued,  however,  as  an  advowson  con- 
tained in  it  the  right  of  next  presentation,  that  for 
the  plaintiff  to  use  an  advowson  for  an  object 
which  he  could  not  have  purchased  from  the 
owner  of  the  advowson  brings  him  within  tho 
words  of  the  statute.  An  ingenious  but  unten- 
able argument,  for,  as  has  been  pointed  ont, 
advowsons  and  presentations  are  well  known 
to  the  Legislature,  and  the  first  exercise  of  his 
right  by  the  purchaser  of  an  advowson  must  always 
be,  in  one  sense,  and  as  far  as  the  purchaser  is 
concerned,  a  next  presentation;  and  yet  such  a 
next  presentation  is,  if  not  intentionally,  yet  clearly 
omitted  from  the  provisions  of  the  statute.  Tht3 
first  point,  therefore,  fails  the  defendant,  and  there 
must  be  judgment  against  him  upon  the  demurrer 
to  the  first  plea.  Tho  second  point  is,  on  a  first  vie^, 
more  tenable,  for  it  is  apparently  supported  by 
the  authority  of  text  writers,  and  decided  casps 
are  appealed  to  as  warranting  the  statements  of 
the  text  books.  The  passage  on  the  subject  in 
Barn*s  Ecclesiastical  Law,  title,  "  Benefice,  Pre- 
sentation to,**  is  copied  with  scarcely  the  change 
of  a  word  from  earlier  authorities,  and  is  as 
follo^vs :  "  No  person  may  present  himself,  and 
this  is  according  to  the  rule  of  the  canon  law. 
But  the  books  of  common  law  say  tliat,  although 
a  patron  cannot  present  himself  in  form,  yet  h« 
may  offer  himself  to  the  ordinary  and  pray  to  be 
admitted,  and  that  such  admission  may  be  good. 
But  the  more  legal  and  regular  way  is  to  make 
over  the  right  to  some  other  before  the  avoidance/* 
The  passage  then  goes  on  to  state  how  the  law  is 
where  the  right  of  presentation  is  vested  in  moro 
persons  than  one,  and  this  connection  is  important 
when  we  come  to  examine  the  reasons  given  for 
the  rule.  We  need  not  discuss  the  canon  law. 
By  that  law  no  doubt  a  multitude  of  restrictions, 
and  this  amongst  them,  were  placed  upon  tho  rights 
of  patrons.  But  if  not  recognised  by  the  courts 
of  law  as  part  of  the  law  of  England,  such 
canonical  restrictions  cannot  be  binding  upuii 
patrons  of  livings  when  seeking  to  enforce  their 
common  law  rights.  "  1xl\X:i^\vw^  <3>l  \K\ssk  ^c^-^w.'x^. 
,  (i.e.,  the  canou^  V^m^^iCsi  Tvax»"  'i'^N^^  ^>A  ^c^^^^^i^^» 


428 


MAGISTRATES'  OASES. 


C.  P.]   Leicsstbr  Watbbworks  Company  v,  Ovbbseebs  and  Chdbchwardbks  of  CROPSTOin.    [Bail. 


the  BtadeDt,  p.  229.    When,  therefore,  we  come  to 
examine  what  objections  have  been  allowed  to  pre- 
sentations of  themselves  by   patrons   and  upon 
what  grounds,  we  find  that  the  course  which  has 
been  pursued  in  this  case  avoids  the  objections 
which  have  been  allowed,  and  has  never  in  itself 
been  held  open  to  objection  in  courts  of  law.    The 
authorities  cited  by    Burn  for  the    general  pro- 
position are  copied,  like  the  proposition  itself,  from 
earlier  books.    And  they  are  really  reducible  to 
the  case  which  is  cited  as  Heckar*8  case,  a  case  to  be 
found  reported  in  this  court  in  the  Year  Book  of  13 
Hen.  8,  and  iu  the  Court  of  Error  in  the  Year 
Book  of  the  following  year.   Brooke's  Abridgment, 
Corporations  34,  is  also  cited;    but  this,   when 
looked  at,  turns  out  to  be  only  an  abstract  of  the 
case   just    mentioned  in  the  Year  Books.    The 
authority  of  the  case  is,  no  doubt,  recognised  by 
Lord  Hardwicke  in  Potter  v.  Cliapman  (Ambler  98), 
and  by  the  various  text  writers,  who,  both  before 
and  since  his  time,  have  laid  down  the  proposition 
in  the  same  terms  and  supported  it  by  the  same 
authorities.    I  may  observe  in  passing  that  the 
great  authority  of  Sir  John  Davis,  to  which  we 
were  referred  by  Mr.  Phillimore,  is  not  one  of 
these.    In  the  case  of  the  Bishop  of  Ossory  the 
arguments  are  reported,  and  Sir  John  Davis  ex- 
pressly says  (p.  83),  that  no  jndgment  was  ever 
given  in  the  case.    Thus  the  sole  authority  for 
the  proposition,  as  far  as  the  common  law  courts 
are  concerned,  is  the  case  in  the  Year  Book  of 
Henry    8,    and    when    that    is    examined    the 
decision  turns  upon  a  technical  point;  that  the 
same   person  cannot  be  donor  and  donee,  and 
therefore,  when  a  corporation  presents  to  a  living  it 
can  indeed  present  any  of  its  members  except  its 
head,  but  that  the  head  (in  Heckar*a  case    the 
master   of   an    incorporated  hospital),  as  he  is 
necessarily  mentioned  in  the  description  of  the 
patron,  cannot  also  be  the  presentee.    It  is  on  this 
ground  a  technical  though  sufficient  one,  and  one 
entirely  beside  the  canonical  restriction,  that  the 
courts  of  law  have  admitted  the  rule  of  which 
Ileckar's  case  is  but  an  example.     But  here,  as  the 
defendant's  plea  shows,  there  has  been  no  presen- 
tation strictly  so  called.    The  patron  has,  in  the 
very  words  of  the  text  books,  offered  himself  to 
the  ordinary  and  prayed  to  be  admitted.    To  such 
a  proceeding  the  technical  objection  a^nst  pre- 
sentation does  not  apply,  and  there  is  none  of 
substance.     It  is  admitted  chat  this  is  the  first 
occasion    on    which    a    bishop    has     refused    to 
institute  on  this  ground.    It  is  admitted  that  the 
understanding    of    lawyers    and    the    unbroken 
practice  is  the  other  way.    Yet  it  is  contended 
that  in  the  case  of  a  patron  to  whom  an  advowson 
has  descended  as  part  of  an  ancestral  property,  and 
who  is  himself  a  clerk  of  unquestionable  fitness  for 
the  living,  if  the  patron  offers  himself  and  prays 
to  be  admitted,  it  is  in  the  absolute  discretion  of 
the  bishop,  without  assigning  any  reason,  to  admit 
or^to  reject  him.    For  such  a  proposition  there  is 
no  shadow  of  authority;    it  is  contrary  to  the 
principles  on  which  the  rights  of  patrons  have 
always  been  upheld  in  these  courts  ;  and  we  are 
certainly  not  prepared  to  make  a  precedent  which 
would  seem  to  us  to  be  entirely  anomalous.    We 
may  observe  that,  by  the  admission  of  the  defen- 
dant's counsel,  the  objection  of  the  bishop  is  one 
of  the  merest  form.    li  the  plaintiff  had  conveyed 
the  advowson  to  a  tmstee  in  tniBt  to  preBeuta 
cJerk  on  hia  the  plaintiff's  noniinatioii,  aad  Vi  t\i^ 


plaintiff  had  nominated  him8elf»  ihe  trustee 
would  have  been  bound  to  present  the  plaintiff  and 
the  bishop  to  institute  him.  The  snbstanoe  of  the 
transaction  would  have  been  exactly  the  same,  and 
the  practical  importance,  therefore,  of  the  biahop'i 
contention,  even  if  in  this  particnlar  caao  he  oonld 
have  succeeded,  has,  if  it  exists,  altogether  escaped 
our  view.  But  with  this  we  are  not  conoemed ;  cor 
duty  is  simply  to  declare  the  law,  as,  after  the  best 
inquiry  and  consideration,  we  find  it  to  be.  And 
we  think  that  the  second  plea,  like  the  first,  £uls 
the  defendant,  and  that  there  must  upon  the  de- 
murrers to  both  pleas  be  judgment  for  the 
plaintiff. 

JudgmetUfor  ihe  pUuniif. 

Attorneys  for  the  plaintiff,  Boeketi  and  Sans. 
Attorneys  for  the  defendant,    WaUerSf  Yowg, 
Walters  and  DevereU, 


COUBT. 

Beported  by  B.  A.  KxvaL^xx,  E«q.,  BArriat*r-«t-L»«. 

Wednesday,  May  5, 187t5. 
Leicester  Waterworks  Goxpant  v.   Otebsezu 

AND  CUURCUWARJDENS  OF  PaBISH  OP  CbOPSTOXI. 

Poor  rate  —  Reference  to  arhUraiion — Bejusal  to 

abide  by  award — Replevin  hand. 

An  assessment  commUtee  mads  a  poor  rate  upon  f&i 

plaintifi*8  property  in  excess  of  the  amount  vhiek 

the  plaintiffs  considered  to  he  ike  nUeahU  vaXus. 

The  plaintiffs  gave  notice  of  appeal.     Both^  partist 

tlien  agreed  to  refer  the  matter  to  curhitrationf  aad 

to  be  bound  by  the  decision  of  the  umpire,    Tks 

umpire  did  not  make  his  award  for  three  yean, 

during  which  time  the  plaintiffs  were  eompuUonlf 

obliged  to  pay  the  poor  rate.     The  umpire  fMds 

his  award  and  declared  that  tJie  plaintiffs  vm 

overrated  and  that  the  defendants  should  rejoay  ia 

them  the  sums  in  excess  which  they  haa  bees 

obliged  to  pay  under  compulsion.   The  defendmis 

refused  to  consider  tits  award  as  vcdid^  and  iekeB 

the  next  rale  was  made  distrained  upon  theplaintif 

company  under  a  mag  istraie*s  warrant.    The  omi- 

pany  replevied,  and  afterwards   moved  that  (ks 

replevin  bond  might  be  delivered  up. 

Held,  that  ihe  proceedings  of  the  defendants  wen 

against  good  faith,    they  having  aareed  to  ht 

bound    by   the   award,  and    that    the    replerta 

bond  might  be  given  up  at  the  plaintiffs*  inelanet. 

London  and  North  Western  Itailway  v,  Bedford 

(17  Q.B,  978),  followed. 

Bulb  calling  upon  the  defendants  to  show  oaoie 

why  all  proceedmgs  should  not  be  stayed,  and  why 

a  replevin  bond  should  not  be   delivered  up  to 

the  plaintiffs  or  their  attorneys.     The  facts  were 

as  follow : — 

The  Leicester  Waterworks  Company  bafing 
completed  a  reservoir  and  mains  at  Barrow-npoa- 
Soar,  the  overseers  of  the  parishes  in  whidi  tbi 
company  had  erected  works,  forwarded  to  tbi 
assessment  committee  a  supplemental  valnatioa 
list  in  which  the  company  was  assesasd  for  poor 
law  purposes  at  certain  rates,  which  were  eoa* 
sidered  oy  the  company  to  be  too  huh.  The 
company  having  given  notice  of  appe^  the  eeee 
came  on  for  hearing  on  the  2l8t  Not.  1871»  whai 
it  was  resolved  to  employ  aoompeientTsliierio 
make  a  yaloation  of  the  worka  and  mains.  0> 
%  the  12th  March  1872,  the   waterworkB  oompHV 
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ment  with  the  assesBineDt  oommittee,  f^re  notioa 
of  nppenl  to  the  qnorter  BossionB.  The  appeals 
were  aooordinglf  duly  entpred  for  hearing  at  the 
next  general  quarter  aeasions,  and  were  respited. 
A  meeting  woe  aftemards  held  on  the  Sth  Jnne 
187*2  at  the  offices  of  the  company  to  prevent,  if 
possible,  farther  litigation,  and  it  nas  Chen  resolved 
that  all  qnestions  in  relation  to  the  rating  o!  the 
oompanj's  works  and  maina  passing  through  the 
Bereral  parishes  of  the  anion,  should  be  submitted 
to  two  arbitrators  with  a  view  to  their  adjusting 
the  matters  in  dispute,  and,  in  case  of  their  failing 
BO  to  do,  with  power  to  appoint  an  umpire  whose 
decision  should  be  final.  On  the  29th  June  1872, 
an  agreement  of  reference  was  acoordiagly  entered 
into  between  the  company  and  the  assessment  com- 
mittee on  behalf  of  the  guardiann,  granting  power 
to  the  arbitrators  to  call  in  an  umpire  io  case  of 
their  disagreement,  whose  decision  should  be 
final;  and  it  was  also  therein  agreed  that  the 
parties  thereto  would  severally  obaerve,  fulfil, 
perform,  and  keep  the  certificate  or  award  of  the 
arbitrators  or  umpire  of  and  concerning  the 
premises  and  matters  referred  to  therein,  and  alao 
it  wu  agreed  that  the  submission  to  arbitration 
•faoald  not  be  revocable  by  either  party,  and  that 
itahonldbemadearoleof  court.  The  arbitrators 
accordingly  entered  upon  the  reference,  and  being 
onabie  to  a^ree  called  in  an  umpire. 

The  nmpire  did  not  make  his  award  until  the 
Slat  Jon.  1874,  during  which  time  the  »)peala 
were  respited  from  session  to  session.  In  the 
meantime  the  company  had  invariably  refused  to 
paj  the  rates,  and  on  each  occasion  the  overseers 
were  compelled  to  summon  the  company,  when, 
an  order  having  been  mode  by  the  justices,  the 
company  paid  the  poor  rate  and  took  a  special 
receipt. 

By  the  award  of  the  nmpire  dated  the  Slst 
Jan.  1874,  he  decided  that  the  value  of  the  pre- 
mises of  the  company  as  then  standing  in  the  rate 
books  shonld  be  reduced,  and  he  gave  directions 
that  the  rate  books  of , the  parishes  should;  he 
altered  accordingly  to  make  the  rateable  value 
correspond  with  the  amouuts  awarded ;  and  also  he 
furtlier  determined  that  the  company  should  be 
repaid  by  the  overseers  out  of  the  next  effective 
rate,  the  differences  between  the  rates  as  assesHed 
npon  the  amounts  so  awarded  by  him  and  the 
fates  as  assessed  npon  the  amounts  of  rateable 
Talne  heretofore  entered  in  the  rate  book. 

The  next  rate  was  mode  and  published  on  2nd 
Jfsj  1874r,  upon  the  reduced  amount,  and  the 
orerseera  refusing  to  be  bound  by  the  award,  or  to 
repay  the  money  dne  to  the  company  as  directed, 
innol  a  summons  before  the  justices,  and  obtained 
B  warrant  of  distress  against  the  waterworks  oom- 
pssy.  The  goods  having  been  seised,  the  company 
gave  notice  that  they  intended  to  replevv  the 
aamSk  and  proposed  in  lien  of  a  replevin  bona  with 
■nietiet  to  dt^iosit  such  amount  as  the  Registrar 
of  the  County  Court  should  deem  sufficient  to 
oorer  the  rate  and  damage,  and  the  probable  costs 
of  an  action,  on  condition  that  they  should  at  once 
oommence  an  action  in  the  Court  of  Queen's  Bench 
mainit  the  OTerseers  of  the  poor.  A  writ  was 
aooordiiigly  issued,  to  which  the  defendants  ap- 
pealed;  upon  which  the  above  motion  to  stay  the 
aetioa  and  delirer  npthe  replevin  bond  was  made 
last  term  by  Alfred  WilU,  Q.C.,  against  which 

JoMpib  £rown,  Q.C.  with  him  W.  WOIU  showed 
flniM/— ^Hm  nmpire  bai  exceeded  his  authority. 


The  question  is  whether  tbe  overseers  are  to  give 
credit  for  sums  of  money  overpaid  before  the 
award  is  made. 

A.  Wilh,  Q.C.~There  is  a  case  on  all  fours  with 
this  one,  but  curiously  it  ia  not  referred  to  in  the 
digests,  nor  could  I  find  it  in  the  text  books.  I 
reler  to  the  London  and  North  Weatem  Railwa)} 
Company  v,  Bedford  (17  Q.B.  978). 

Blackburn,  J.— The  defendants  have  agreed  to 
lay  by  on  the  faith  of  an  award,  and  then  when 
tbev  find  it  is  against  them  they  refuse  to  act  upon 
it.  When  parties  hold  out  that  they  will  abide  by  an 
award,  it  is  only  just  and  equitable  they  should  do 
so.    The  rnle  must  be  made  absolute. 

Mellor,  J. — Without  eipressing  any  opinion  on 
theconduutof  the  defendants  in  not  abiding  by  the 
award  after  their  submission  to  an  arbitration,  I 
am  of  opinion  that  this  cose  is  ROverned  by  the 
case  of  the  hondon  and  North  Wettem  Eailuiay 
Company  v.  Bedford  (17  Q.B.  978). 

Rule  ahgolule. 

Attorneys  for  the  plaintiff:  J.  B.  Haxhy,  Lci< 
cester. 

Attorneys  for  the  defendant :  Sadler  for  Gooie, 
Loughborough. 


Saturday,  May  29,  1875. 

(Before  Kellt,  C.B.,  Blacrbubh  and  Bbeti,  J.J, 

Cleasby,  B.,  and  Abchibald,  J.) 

Reg.  v.  Bubtos. 

Vexatunti  IndUlment  Act  (22  .J-  23  Viet.  e.  17),  ».  1 

— Ojfenm   upon  which  comTaitted — Misdemeanor 

— Aider  and  abettor. 

B.  wag  summoned  before  jiiitieei  far  aiding  and 
abetting  S.  io  obtain  taoney  by  faUe  pretence*, 
and  both  8.  and  B.  viara  commuted  to  lake  their 
triai,  8.  on  the  charge  of  attempting  to  obtain 
money  by  falee  pretencei,  and  B.  on  the  charge  of 
aiding  and  abettiny  8.  to  commit  tliat  offence. 

At  the  eeteions,  an  indictment  ajainit  S.  and  B, 
for  jointly  attempting  to  obtain  money  by  falia 
pretencee  vku  preferred,  tnithout  the  leave  required 
by  tlie  FftwUioug  IndiJUmeni  Ad,  and  foand  by 
the  grand  jury,  upon  which  8.  and  B.  u^e  tried 
jointly,  and  8.  acquitted  and  B.  found  guUty. 

At  the  trial  the  objection  wat  taken  and  ovemded, 
that  the  indictment  having  beenpreferred  against 
B.  for  an  offence  ufon  which  he  had  not  been 
committed  for  trial,  the  indictment  shonld  b» 
quaaked ;  and  after  verdict,  another  objection 
wtu  taken  and  ooerrvled  that  8.,  the  principal, 
having  been  acquitted,  B.,  an  aider  and  abettor, 
eould  not  be  found  guilty  .- 

Held,  by  thie  court,  that  the  Vexaliout  Indictment 
Act  (22  ^  23  Vict.  e.  17),  ».  1.  uiae  inapplicable, 
ae  that  applied  only  to  tite  offence  of  "  obtaining 
money  or  other  property  by  false  pretencet,"  and 
not  to  the  offence  of  "  attempting  to  obtain  money 
or  other  property  by  false  pretencet." 

Held,  aUo,_  that  Oie  eecond  objection  viae  unleu' 
able,  (u  in  misdemeanor  all  were  principal*. 

Cask  stated  by  John  Peter  Mnlcaster,  barrister-at- 

law,  for  the  opinion  of  the  Court  of  Crown  Cases 


George  Summers  and  Qem^'&rat^KI^.'*l*st«l'^^«^ 
before  me,  aitiluif^u  iav"^*.^  Twootftsit  «».^iiift'5»w«* 


MAGISTRATES'  CASES. 


Beo.  e.  BcBTOit. 


QuBTter  SeiaioDB  ot  Ihe  Feaoa  holden  in  and  for  the 
lioroUKli  And  ooanty  of  Newcaatle-apron-iyoe,  on 
tlie  Pin  April  1875,  upon  an  indictment,  of  which 
the  foUoiTiog  is  a  copy : 

T  lady  tha  Qneen  upon  Vbtii  o»th 


lend  to  Joseph  Ctiiij  tliat  the  said  QsorgD  SmnmerB,  on 
the  29th  Jan.  1B75,  hod  taken,  pud  for,  and  receiTed  from 
the  North- lilastem  Bailway  Compaaj  at  Novbiggin-by- 
the-Soa,  a  oert&m  first  iiUm  passenger  return  ticket 
between  Newbiggin-by-the-Sea  and  Nawoaatla-npon- 
Tyne,  No.  569,  and  by  means  of  one-half  of  anoh  lirat 
olaaa  return  tdoket,  Xo.  56i),  he  the  said  George  Snmmsn 
had  travelled  bj  the  said  North-Eastern  Railway  Com. 
liany'B  railway  from  Nnwbiggin-by-tbe-3ea  to  Newcaatle- 
apon-1^c,  and  on  the  night  of  the  said  3!>th  Jan.  in  tha 
year  aforesaid,  he  the  said  Qooige  Snmmera,  hairing  in 
his  iiosacssion  the  remaining  hall  of  the  said  first  clasB 
return  ticketNo.  bSO,  bad  been  tnmod  oat  of  a  first  class 
rarriago  at  the  Newcastle  Station  of  the  said  North- 
Eaetorn  Baitwaj,  and  in  coneeqaonce  tbeieof,  having  lost 
tlia  train,  he  the  said  George  Summers  had  been  com- 
pelled to  hire  a  convej-ance  to  convey  him,  the  eaid 
Ueorgc  SammetB,  to  Newbiggin-by-tbe-ScA  at  on  eipenie 
of  21.,  by  which  aaid  fiklao  pretences  they  the  aaid  Ueorge 
{jammers  and  George  Burton  then  unlawfully  did  att*mpt 
t»  obtain  from  the  said  North- Eaetern  Bailway  Company 
4be  sam  of  21.,  with  intent  to  dcEraod.  mercu  in 
truth  and  in  fact  the  snici  George  Summers,  on  the  said 
29th  Jan.  1875,  had  not  taken  nor  paid  for,  nor  received 
from  tbo  North-iCastern  Railway  Conipanyat  Newbiggin- 
by-lbe-Sea  a  certain  1st  class  passenger  return  ticket  be- 


castle-upon-Tyne,  and  the  said  George  Sammera  had 

on  the  night  of  the  aaid  2!>th  Jan.  in  the  year  aforesaid, 
the  remaining  half  of  the  said  first  class  return  ticket. 
No.  56!),  and  the  said  George  Summers  was  not  wbilst 
in  tlie  I- 


<-]a^a  carrisce  at  the  Newcastle  Station  of  the  North- 
Eaetrm  Bailway,  nor  did  ho  the  aaid  tjeorge  Summer*, 
ill  consenucuce  of  being  Eo  tamed  out  ot  a  first  class 
Farriagp,  lose  the  train,  nor  was  he  after  being  so  turned 
out  whilst  in  possession  of  the  wid  remaining  half  of  the 
said  Brat  class  return  ticket.  No.  S60,  compelled  to  hire 
a  conveyance  to  convey  him  the  said  George  C-ummera 
to  Newbiggin-by'tbe-S.-a  at  an  ii.iense  of  21.,  aa  the;  the 
said  Ucotge  Sammers  and  Goorge  Durton  did  then  faLsely 
]>ratond  to  the  siud  Joseph  Caliry,  and  the  said  George 
Summers  and  George  Bnrton  at  the  time  they  so  falsely 
pretended  aa  afore^d,  well  know  the  said  pretences  to 
be  false  againat  the  form  of  the  statute  in  snch  case 
mode  and  provirlcd,  and  against  the  peace  of  oui  lady 
the  Qneen,  bcr  Crown  und  dignity. 

The  summons  itbich  was  issued  against  Burton, 
and  oil  ivhitjh  be  [tppenred  boforo  the  magistratiea, 
and  on  which  ho  wus  committed  for  triitl,  was,  so 
f)ir  as  it  is  material,  in  the  words  and  flgnres  fol- 
loivtiig,  that  is  to  say ; 

Borongh  and  connty  of  Newcnstlc-on-Tyno,  to  wit.— To 
Gciirge  UurlOD.  of  iJeiUington,  in  the  connty  of  Itortham. 
berhind,  station  master.  Whereas,  information  hath  tliia 
day  been  laid  before  me,  the  undersigned,  one  of  her 
ilajesty's  justices  of  the  peace  in  and  tor  the  boroogh 
and  county  of  Newcostle-npon-Tync,  by  John  Snteline, 
ot  Heodkm-atroet,  in  the  said  borough  and  connty,  tail, 
way  policeman,  for  that  you,  between  the  29tb  Jan.  and 
the  ^d  l''cb.  18TS,  at  the  parish  of  St.  Nicholas,  in  the 
borough  and  connty  aforesaid,  unlawfully  did  aid,  abet, 
counsel,  and  procure  the  commi^^ion  uf  a  certain  misde- 
meunor  by  one  George  Summers,  by  him  then  com- 
miHcfl,  that  is  to  say,  to  unlawtally  attempt  and  en. 
dcavoar  unlawtally  and  knowingly,  by  certain  talae 
pretences,  to  obtain  of  and  from  the  North-Eistern  Kail- 
way  Comjaiiv  the  anm  of  2'.  in  money,  the  moneys  of  the 
sei.!  AorCit-^astorn  Kailn'ay  Company,  with  intent  '" 

ebeatand  defnud,  oontraiy  to  the  f orm  o!  Iho  sta,tnt« 

tacJi  CTMe  made  Bad  proriilvd,  &o.,  &o. 


The  defendantB  were  oommitted  for  trial  inioa 
a  warrant,  which  wasputiiieTidaiic«,andof  whici 
the  fidlowing  is  b  copy.: 

TFarnint  o/  cemmitmeni. 
ns.  Borough  and  oonn^  of  lTawoMtl«>«Ma>Tr«e, 
-To  all  aeigeants  at  maoa  and  ooaatBtilaa  cf  tkt 
boiDu^  and  county  of  Newcaatla-npon-l^nw,  and  In  tha 
keeper  ot  the  common  gaol  at  N«waaatl*-np<n-^B)t  B 
"- — "  '-^DoghandMuu^i 

_,  George  Sommara  amd  Qtargt  DoilOB  -wm 

thia  ikj  charged  before  me,  the  nnd^rmned,  me  ft  im 
Hajea^'a  jnatioeii  of  the  paaoein  utdior  tbab«tM|b 
and  oonnty  ot  NeweaaUe-upoii-'I^ne,  on  the  oatt  «l 
Daniel  James,  ot  Leaiea-lane,  in  the  aaid  bonmah  aed 
eonntr,  sergeant  of  polioe,  and  othera,  lor  that  D>,  tka 
aaid  George  Snmmera,  on  the  2nd  Feb.  1S75,  at  tha  [aiab 
of  St.  Nicholas,  in  tha  aaid  borongh  and  ooaoi^,  aBbih 
tnllf  did  attempt  and  endaavoor  nalawfol^  aad  kaov- 
ingiy,  by  certain  false  pret^eea,  to  obtain  of  and  b«a 
the  North-Eastern  Bailway  Compau  tha  ama  o(  SL  ■ 
lonoya  of  the  aaid  NotQi-¥ 


and  for  that  he  the  said  Geona  Barton,  befiiesa  tkt 
29th  Jan.  and  the  said  2nd  Feb.  1875.  at  tha  titkkui 
borough  and  county  aforesaid,  nnlawinllj  did  aid,  •b< 
counsel,  and  procure  tha  oommiaiion  of  a  oerfalB  ariad^ 
moanor  by  the  said  George  Snmmera,  bj  him  thw  eon- 
mitted,  that  is  to  say,  for  that  he  the  eaid  Oenga8i» 
mere,  on  the  said  'ind  Feb.  18TS,  at  tha  paiiA  tt  St 
Nioho^,  in  the  said  bonmgh  aod  oomt^  it  Nawwrtli 
inlawtull^  did  attempt  and  eudsavoor  salaam 
lae  protoioaa,  to  ebbia 

_.._ BauwH  company  tbi 

of  31.  in  money,  the  moneya  of  the  said  North-BHtcn 
Bailwi^  Company,  with  intent  to  cheat  and  defiaod,  sea- 
trary  to  the  form  of  the  statute  in  anch  oaaa  mad*  aad 


convey  to  the  sou 

aforesaid,  and  thereto  deliver tl ,__ 

together  with  this  precept:  and  I  do  h«nt»  e 
you,  the  aaid  keeper  of  tne  aaid  oommon  gaol,  to  leeatt 
the  said  Oeorgo  Summen  and  Qeorge  Bartini  inte  nn 
custody  in  the  said  oommon  gaoL  luid  then  eafaly  nv 
them  until  they  shall  be  thenoe  dellTwad  l^  da*  «a«N 


mder  my  hand  and  seal,  at  the  police  eooit  jl 
orongh  and  connty,  this  13tb  ManA  18TS. 

JoHX  J-  Hcvm. 


It  waa  objected  on  behalf  of  the  L 

in  the  first  instance,  that  the  provisiona  of  tl» 
Vexatious  Indictment  Act  (22  &  23  Vict.  o.  13)  Ud 
not  been  complied  with,  and  that  the  indictmHil 
was  not  cured  by  30  &  31  Vict,  c  35.  Itwaiabd 
that  the  prosecutor  bad  not  beeo  boand  to  pToa^ 
onto  or  gice  evidence  agwnst  the  defeiidaata  oa 
any  other  charge  than  that  which  ia  aet  oat  in  tki 
commitment,  and  the  defendants  had  not  bMB 
committed  or  been  bound  by  recogniaanoa  to  i^ 
pear  to  answer  to  an  indictmenc  to  be  pr«ftnM 
against  them  for  any  offenoo  other  than  that  M 
forth  iu  tlie  said  commitment,  and  the  indictsMl 
had  not  been  preferred  by  the  dirootiou  or  vitk 
the  consent  in  writing  of  ft  judge  of  one  of  tfat 
Superior  Courts  of  Law  at  Weatroinater,  oroflur 
Majesty's  Attorney- General  or  SoU^tor-GtDenl 
for  England,  and  my  consent  aa  depntj  racvdff 
had  not  been  procured  to  the  preBBntmeot  of  ll* 
said  bill  of  indictment  to  the  grand  joiy. 

The  cDunael  in  this  prosecution  citod  tba  34ftS 
Vict.  0.  94,  s.  8,  which  enacts,  "  that  an  aider  nri 
abettor  of  a  misdemeanonr  may  b»  tried,  iudJcWiA 
and  punished  as  a  principal  oSender." 

I  overruled  the  ohjectioa.  (Th«  caao  tbonpi^ 
c«eded  to  state  the  evidence  apoo  wfaioh  Mm*' 
^\u\.«veT«\c»«nr^«&,^'9.^«hich  It  w  Botn 


MAGISTRATES'  CASES. 
Uaktui  v.  Mackokochib. 


■nd  Burton  gnil^. 

Tbe  CMS  for  the  proaecntion  had  been  that 
Sominen  and  Barton  were  principals,  and  on 
the  ftni<ing  of  the  jniy  I  wh  reqneated  on  behalf 
of  Barton  to  enter  a  verdict  of  not  gailt^  on  his 
part,  oa  the  graand  that  as  he  bad  hebn  com- 
mitted and  tried  ae  an  acoomplice,  although  in> 
dieted  as  a  principal,  he  conld  not  be  convicted 
when  the  prinoipal  was  acquitted. 

I  directed  tbe  rerdict  of  guilt;  to  be  entered. 

Barton  haa  not  been  sentenced,  and  baa  been 
admitted  to  bail  until  tbe  decision  of  this  honour- 
able court  has  beox  obtained  on  tbe  poiuta  of  lair 
niaed. 

!nie  points  submitted  to  this  honourable  Conrt 
an :  First,  whether  or  no,  baving  regard  to  the 
duu;ge  on  which  Burton  was  committed  to  take 
hia  trial,  leare  to  prefer  tbe  aboTe-mentioued  in- 
dictment should  nave  been  obtained  under  the 
Vexatious  Indictment  Act ;  secondly,  whether  or 
no  the  jurj,  baring  acquitted  the  principal  Sum- 
mars,  it  was  competent  for  the  jury  to  convict 
Bnrton.  If  the  court  ia  of  opinion  that,  nnder  tbe 
circamafaaDoee,  Bnrton  was  proper!;  tried  on  tbe 
abore  indictment,  and  wu  under  tbe  circam- 
■tanoee  properly  convicted,  tbe  verdict  of  guilty  is 
to  stand ;  Mberwiae  a  verdict  of  not  guilty  is  to  be 
anCered,  or  the  conviction  is  to  be  quashed. 

(Signed)  John  F.  Mulcasteb, 

Deputy  Recorder. 

No  ocnnsel  was  instructed  to  argue  for  tbe  pro- 


Jokn  Edge,  fbr  the  prisoner  Barton. — The  pri- 
Boner  was  not  OTOperly  tried  upon  this  indictment. 
The  Vexatious  Inmctment  Act  (22  ft23yict.c.l7i, 
s.  1,  enacts,  "  that  no  bill  of  indictment '  for  obtain- 
ing money  or  other  property  by  false  pretences' 
shall  be  presented  to  or  found  by  a  grand  jury  un- 
lets the  prosecutor  or  other  person  presenting  such 
indietmenta  has  been  bound  by  reoognisance  to 
prosecute  or  give  evidence  agunat  the  person  ac- 
onsed  of  such  offence,  or  unless  the  person  accused 
baa  been  oommitted  to,  ^r  detained  in  cnstody,  or 
has  been  bound  by  recognisance  to  appear  to 
answer  to  an  indictment  to  be  preferred  against 
him  for  snob  offence,"  Sk.  Burton  was  snmmoned 
to  appear  before  the  magistrate  on  tbe  charge  of 
aiding  and  abetting  the  commission  of  the  mis* 
demeanor  by  Summers  of  attempting  by  false 
xneteaoes  to  obt^  the  sum  of  21.  from  the  Nortb- 
Saatem  Bailw^  Company,  and  he  was  com- 
nutted  for  trial  upon  tluit  charge.  Burton  coald 
only,  tbereEore^  be  indicted  upon  that  charge  by 
Tirtue  of  the  above  Act,  unless  leave  hnd  been  ob- 
tained to  indict  him  as  a  principal,  which  leave 
mw  not  obtained.  This  indictment  is  one  for 
Bttompting  to  obbun  money  or  other  property  by 
fiiln  pretenoea,  and  thongh  not  expressly  named 
in  aeoC  1  of  the  above  Act,  it  must  be  considered 
to  be  indnded  by  implication  in  tbe  words  "  for 


tempting  to  obtain  money  or  other  property  by 
fidae  pretenoes.  [Ebllt,  G.B.— That  is  not  so. 
The  Act  speoifles  certain  odences,  and  the  one 
in  tbe  present  indiotment  is  not  among  them. 
BLACKirax,  J. — lb  seetufl  to  me  that  this  is  not 
a  case  witbin  the  Vexatious  Indictment  Act. 
Wbera  do  70Q  find  aov  authority  that  by  implica- 
tioo  joa  am  faring  thia  within  the  enactment  ?} 
Tbmn  is  so  aotbonty  on  the  point.    AuoUier  ob* 


[Abcheb. 

jection  is,  that  the  jury  having  acquitted  the  prin- 
cipal. Summers,  the  conviction  cannot  be  sustained 
against  Burton,  who  was  an  accessory  only. 
[Blacebub:!,  J. — Is  there  snch  a  person  as  an 
accessory  in  point  of  law  in  a  misdemeanor? 
Both  Summers  and  Bnrton  were  principals  in  this 
charge,  and  properly  indicted  as  such.] 
By  tbe  Cocsi, 

Convi^fon  affirmed. 


Aag.  6,  Nov.  26,  27,  and  Dec.  7, 1874. 

Maetih  v.  Mackonochie. 

(second  suit.) 

EeeUrtituticallaw — Rile*  and  earemtmie*  of  Church 
— Lighted  eandUi — Bijmn  during  communion — 
Sign  of  crost-^Pracliee — Pergonal  anncer — Be- 
argumetit  of  pointt  decided  by  Court  of  Appeal. 

It  it  vnlaviful  for  a  derpyman  of  the  Ohweh  of 
England,  first,  to  wte  lighted  can^ea  on  the  coiii- 
mtmion  table,  or  on  a  ledge  above  the  tame, 
daring  morning  prayer,  when  tuc\  eandlet  are 
not  neeegsaryfor  giving  light;  teamdly,  to  caitsa 
ike  hymn  coiled  the  "  Agnut "  to  be  tung  after 
the  prayer  of  coiueeraiion,  hffore  the  recf^tion  of 
the  elamenl*  by  the  people;  thirdly,  to  do  any 
act  of  private  devotion  which  either  wnfliett  with 
a  direct  order  of  the  rubric,  or  inlroduttt  any 
new  rite  or  ceremony  to  the  congregation.  But 
to  erost  himself  at  an  act  of  private  denotion 
doet  notfaU  under  either  of  thete  eaiegoriei,  and 
it  not  an  ecdetiaetieal  offence. 

The  late  of  evidence  at  formerly  adminitlered  in 
the  Court  of  Arehet  it  modified  by  18  ^  19  Vict, 
e.  41. 

It  it  competent  for  the  judge  of  a  court  of  ^rel 
instance,  in  hit  discretion,  to  have  points  decided 
by  a  court  of  appeal  reargued  before  him,  iohen 
the  judgment  oftuch  court  hat  been  delivered  oa 
the  hearing  of  on  «o  parta  cote,  is  founded  on  a 
mistake  of  fad,  and  it  irreeoneiUSile  with  other 
decisiont. 

T&iE  was  a  proceeding  under  the  Cburcb  Discipline 

Act  (3  4  4  Vict.  c.  80)  against  tbe   Hev.  A.  H. 

Mackonocbie,  the  incumbent  of  St.  Albaa's,  Hol- 

bom,  in  tbe  diocese  of  London.    There  had  been 

former  proceedings  against  him  at  the  instance  of 

the  same  promoter.    (See  L.  Bep.  2  A.  &  E.  116; 

2  P.  C.  365 ;  18  L.  T.  Bep.  M.  8.  2«i  19  L.  T. 

Eep.  N.  S.  503). 
The  articles,  omitting  those  which  were  merely 

formal,  alleged : 
i.  The  nae  of  lighted  oandlM  an  the  oommnnion  table, 

or  a  ledge  above  the  sam*,  darins  momiog  prsyei,  when 

not  wanted  for  the  pnipoM  of  giving  light ; 

5.  Prownioni  roend  the  interior  of  tbe  ohoroh,  with 
oandlei,  a  onioifir,  and  banners ; 

6.  Unanthoriasd  elavatioD  of  the  paten  and  onp  during 


7.  The  wemring  of  nulawfal  veitmentB,  namely,  an  alb, 
oopa,  ahaanbla,  mmioe,  maniple,  itole,  and  girdle  ; 

S.  Standing  on  tha  waat  aids  of  tha  oommamon  table, 
wiUi  Ml  bask  to  Uia  people,  doring  the  plays'  ot  oonae- 

9.  The  naa  of  wafer  bread  mt  tha  eommnnlon : 

10.  Cauaing  a  hymn  ealled  "  The  Agnoa  "  to  be  ann( 
after  tha  pnjsr  of   oonaaoration   In   tha   < 

11.  Uakfng  tha  dsa  ot  Ua  (ftciu\ 
IL  Siaakni  tha  l^t«]«t-^lOI^ 
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The  defendant  pleaded  a  responsiye  plea,  that 
the  churcbwardens  had  never  made  any  complaint 
against  him  to  the  bishop  or  archdeacon ;  that  the 
bishop  had  never  ordered  or  admonished  him  not 
to  do  any  of  the  acts  charged  against  him ;  that 
tlie  present  suit  was  promoted  against  him  con- 
trary to  the  wish  and  aesire  of  the  charchwardens, 
parishioners,  and  congregation  of  St.  Albans; 
that  the  promoter  was  not  a  parishioner,  but  was 
proceeding  at  the  instigation  and  cost  of  a  society 
called  the  Church  Association,  and  was  a  violator 
of  the  peace  and  unity  of  the  Church. 

Av/f.  6  1874— TF.  0.  F,  FhilUmore,  for  the  de- 
fendant, moved  the  court  to  direct  the  promoter 
t^)  file  his  personal  answers  to  the  responsive  plea. 
He  cited : 

Famall  r.  Craig  (5  No.  Ca.,  557 ;  6  No.  C»..  682) ; 

Bishop  of  Norwich  v.  Bemey  (36  L.  J.  8,  Eool.)* 

B.  Shaw,  for  the  promoter,  opposed  the  motion 
on  the  ground  that  the  old  practice  with  regard  to 
personal  answers  was  modified  by  the  introduction 
of  vied  voce  evidence,  under  the  18  &  19  Vict.  c.  41. 

Sir  R.  PuiLLiMORE. — I  am  of  opinion  that  the 
18  &  19  Vict.,  c.  41,  does  do  away  with  a  ^ood  deal 
of  the  law  of  evidence  as  formerly  administered  in 
this  court,  and  it  may  be  a  question  of  doubt  how 
far  the  old  practice  of  the  Ecclesiastical  Courts  in 
the  matter  of  personal  answers  has  been  modified 
by  recent  legislation ;  but  it  is  not  necessary  to 
express  any  opinion  on  this  question  until  I  have 
considered  whether  I  ought  to  exercise  mj  discre- 
tion in  the  promoter's  favour.  On  consideration 
of  all  the  circumstances,  I  am  of  opinion  that  I 
should  rcfase  to  grant  the  motion. 

Nov.  26. — The  case  came  on  for  hearing.  Wit- 
nesses were  examined  both  for  the  promoter  and 
the  defendant.  The  coansel  for  the  defendant 
proposed  to  put  in  evidence  a  memorial  addressed 
to  the  Bishop  of  London  by  the  congregation  of 
St.  Alban*s,  out  the  court  held  that  it  was  madmis- 
sible. 

A.  J.  SfephenSf  Q.C.,  and  B,  Shaiv,  for  the  pro- 
moter, urged  that  the  acts  charged  had  been  ex- 
pressly or  implicitly  decided  to  be  illegal  by  the 
decisions  in 

Svmner  v.  TTiar,  L.  Rep.  3,  A.  A   E.  58;  21  L.  T. 

Eep.  N.S.  766; 
Jdartin  v.  MackonochiCf  first  suit,  ubi  sup, ; 
Hebhert  t.  Purchas,  L.  Rep.  3  P.  C.  605  ; 
Elphinstone  v.  Purchas,  23  L.  T.  Rep.  N.S.  446 ;  L. 
Bep.  3,  A.  A  E.  66. 

A,  Charles,  Jeune,  and  TT.  Q,  F.  PhiWmore,  for 
the  defendant,  argued  that  as  to  some  of  the  acts 
no  decision  had  yet  been  given,  and  that  as  to  the 
others  the  decision  in  Hehhert  v.  Purchas  having 
boon  i-x  jmrte,  and  irreconcilable  with  Westerton  v. 
Lidfhll  {^ioore*B  Special  Report,  1857),  and  Ifar/m 
V.  Mackonochie  (first  suit),  the  Court  ought  not  to 
decide  against  the  defendant  without  hearing  an 
argument.    They  cited 

Peek  V.  Gumey,  25  L.  T.  Rep.  N.  S.  ^6 ;  L.  Rep. 

H.  L.  377 ; 
Collins  T.  LewiSt  L.  Rep.  8  Eq.  708  ; 
Vvgdale  v.  Dugdale,  L.  Rep.  14  Eq.  234;  27  L.    . 

Kep.  N.  S.  705. 

Stephens,  Q.C.,  in  reply  on  this  point. 

Nov.  27.— Sir  Robert  Puillimore. — The   7th, 

8lh.  nnd  9th  articles  of  charge  relate  to  the  use  of 

certain  vestments  or  ornaments,  the  position  of 

the  celebrant,  and  the  use  of  wafer-bread.     On* 

former  occasions  this  Court  has  upon  these  sub- 

jccts  pronounced  judgments  favourable    to    the 

defendant,  but  the  Judicial  CommiltOQ  ol   t^ie 


Privy  Council  has  overruled  them.  In  this  statt 
of  things  an  application  is  now  made  to  me  to 
hear  an  argument  to  show  that  the  dedsioiu  of 
this  court  were  right,  and  that  those  of  the  appel- 
late court  were  wrong.  The  application  is  admitted 
to  be  unusual,  but  is  said  not  to  be  unprece- 
dented, and  cases  were  referred  to  in  sapport  af 
it.  It  was  urged,  with  considerable  force,  that  the 
case  came  within  the  principle  of  these  precedenU 
because  the  judgments  of  the  appellate  court  wen 
delivered  upon  the  hearing  of  an  eay  parte  case, 
and  have  been  conflicting  and  irreconcilable,  and 
can  be  shown  to  be  founded  on  mistakes  of  fact  at 
well  as  of  law.  In  these  circumstances  it  would 
be  competent,  I  think,  to  this  court  to  allow  these 
Questions  to  be  re-argued  before  it ;  bat  I  am  satis- 
ned  that  such  a  course  would,  on  the  whole,  be 
inexpedient.  All  these  points  may  be  re-argoed 
before  the  Privy  Council,  and,  if  there  has  been 
any  miscarriage  of  justice,  it  is  fully  competent  O 
it  to  rectify  its  errors.  I  think  it  is  more  ooii- 
sistent  with  the  usual  practice,  and  more  proper, 
that  the  argument  which  it  is  now  sought  to 
address  to  this  court  should  be  addressed  to  the 
Privy  Council.    I  therefore  decline  to  hear  it, 

Siphens,  Q.C.,  and  Shaw  were  then  heard  in 
reply  upon  the  whole  case.  Our  adv,  cuU. 

Dec.  7. — Sir  Robert  PHiLLncoRS. — In  this  case 
the  office  of  judge  is  promoted  by  letters  <^  reoiiert 
from  the  Lord  Bishop  of  London,  presentee  hj 
Mr.  Martin,  of  2,  New-square,  Lincoln's-inB, 
against  Mr.  Mackonochie,  the  incnmbent  c^  S) 
Alban*s,  Holbom,  in  the  diocese  of  Londoa. 
The  defence  set  up  for  the  practice  charged  in 
the  fourth  article  was  that  these  lights  were  hm 
part  of  any  ceremony,  and  were  symbolical  of 
nothing,  but  merely  a  permissible  decoration  con- 
stituting no  ecclesiastical  offence.  I  am  unable  to 
justify  the  legality  of  their  use  on  this  ground; 
they  seem  to  me  to  fall  within  the  general  principle 
either  of  ceremonies  additional  to  those  ordered  bj 
the  Book  of  Common  Prater,  or  of  ornaments  not 
ordered,  and  not  subsidiary  to  those  that  are 
ordered.  I  must  pronounce  this  practice  illegal, 
and  this  article  proved.  Two  witnesses  were 
examined  on  the  6th  article  b^  the  prosecotioo, 
but  upon  the  whole  I  am  of  opinion  that  the  charge 
laid  is  not  substantiated  by  adequate  evidence,  aai 
I  pronounce  that  it  is  not  proved.  The  wearing 
of  a  biretta,  as  charged  in  the  5th  article,  was  not 
illegal,  but  it  was  properly  admitted  by  the  coonsd 
for  the  defendant  that  the  whole  ceremony,  as  laid 
in  the  article,  and  proved  by  the  evidence,  bad 
been  pronounced  by  me  in  Mr.  Purchas*s  case  to 
be  illegal.  I  retain  the  opinion  which  I  then 
expressed.  I  pronounce  this  article  proved.  The 
evidence  proves  that  the  hymn  charged  in  the 
10th  article  was  sung  after  the  consecration  of  the 
elements,  but  not  during  the  reception  of  them  by 
the  communicants.  It  was  contended  that  the 
singing  of  this  hymn  might  be  put  on  the  same 
footing  as  the  ordinary  singinff  of  a  hymn  before 
and  after  the  sermon,  or  the  singing  of  the 
"  Gloria  "  before  reading  the  GospeL  But  looking 
to  the  history  of  the  Prayer  ^ok,  and  to  the  fac6 
that  this  hymn  is  appoiuted  to  be  said  or  sang  in 
a  later  part  of  the  Communion  Service,  I  am  not 
of  this  opinion,  nor  do  I  see  any  reason  to  alter 
the  decision  upon  this  subject  which  I  have  already 
delivered  in  Ehhinstone  v.  PurchoM  (M  np-h 
1  pronounce  tnis  article  to  be  proved.  It 
V  \T«>:&   \!toV^^^^    odmitted    by    the    counsel   for 
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the  defendant,  that  upon  the  sabjccta  of  the 
11th  and  12th  articles  generally  1  hod  given 
JQdgment  in  the  case  of  Elphitutone  v.  Purehag, 
pTOnonncing  the  kisaing  the  book  and  the 
making  the  sign  of  the  cross  to  the  congregation 
illegal.  The  evidence  npon  the  lllh  article  went 
bcTond  this,  and  farther  proved  that  the  defendant 
crossed  himself  daring  too  performance  of  divine 
eorvice.  This  latter  act  vras  said  not  to  be 
iU^al,  as  not  being  any  part  of  the  service 
performed  by  the  miniBter  as  minister,  but  an 
act  done  by  him  in  his  individnal  capacity  as  one 
of  the  congregation.  The  adverse  contention 
Beems  to  he  that  the  officiating  minister  is  not 
allowed  to  divest  himself  daring  the  whole  time  of 
performing  divine  service  of  his  ministerial  cha- 
racter ;  and,  therefore,  that  an  act  which  it  woald 
bo  competent  to  him  as  a  member  of  the  congre- 
gntion  to  perform,  is  not  permitted  to  him  while 
officiating  as  minister.  This  propositicn  seems  to 
tne  too  wide.  The  more  limited  proposition 
would  be  that  it  is  not  competent  to  him  to  Ao  any 
act  of  private  devotion  which  either  conflicts  with 
a  direct  order  of  the  rubric,  or  which  introduces  a 
new  rite  or  ceremony  to  the  congregation.  But 
the  minister  crossing  himself  as  a  matter  of  pri- 
vate devotion  does  not  seem  to  me  to  fall  under 
either  ol  these  categories,  hat  rather  to  be  of  the 
same  character  as  covering  the  face  with  the  hands 
daring  prayer,  or  crossing  the  hands  over  the 
breast,  or  spreading  them  out,  or  lifting  them  ap, 
which  conin  not  reasonably  be  contended  to  be  an 
eoclesiastical  oSence.  I  am  oFopinion  that  the  legal 
offence  is  proved  so  Far  only  as  making  the  sign  of 
thn  cross  to  the  congregation  is  concerned.  As  to 
the  7th,  8eh,  and  9th  articles,  I  have  already 
during  the  course  of  this  trial  given  my  reasons 
for  retnamg  to  hear  an  argument  from  the  counsel 
for  the  defendant  as  to  the  lawfulness  of  this  posi- 
tion, the  use  of  this  bread,  and  the  wearing  of 
these  vestments.  To  these  reasons  I  now,  without 
recapitulating  them,  refer.  They  most  bo  taken 
ma  port  of  my  judgment.  I  pronounce  that  the 
charges  laid  in  these  articles  are  proved. 

His  Lordship  then  proceeded  to  sentence  the 
defendant  to  suspension  ai  qffij:io  for  six  weeks, 
and  condemned  him  in  all  costs  of  the  suit  except 
those  incident  to  the  6th  article,  which  he  hail 
pTOOOnnced  not  to  be  proved.  He  also  admonished 
Dim  to  desist  from  the  practices  mentioned  in  the 
articles  proved. 

[K.B. — Notice  of  appeal  to  the  Privy  Couucil 
was  given  on  behalf  of  the  defendant,  and  a  case 
was  prepared  and  lodged ;  hut  it  was  withdrawn 
■boTtly  before  the  app^  would  have  come  ou  for 
hearing.] 

Froctora  for  tbt  promoter,  Moore  and  Carrey. 

Proctor  for  the  defendant,  Brooks. 
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COUBT  OF  APPEAL   IS  CSAKCE&T 

Beportad  bj  E.  SnwiKT  Bocai  ud  H.  Pui,  Bcqi*., 
BurliMn-nI-  Law. 

Tuesday,  March  23, 1875. 

(Before  the  Lobds  •Tcsticbb). 

FisuEB  V.  The  Afoixuiaius  Cohfaht  (Liuitbd). 

Compromise    of   misdemeanor  —  Duress  —  Zriiei — 

Meveated  publicatiiM. 
Where  an  offence  ts  of  suck  a  rtature  that  the  parson 
injured  may  oblaM  eWier  a  eioil  or  a  criminal 
remedy,  there  is  notkintj  unUiuifid  ia  a  com- 
promise of  criminal  proceedings  taken  against  tita 
offender. 
The  defendant  company  indicted  the  plaintiff  for  a 
misdemeanor  under  the  Zrd  section  of  Oie  Mer- 
chandise Uarhs  Act  1862  (25  ^  26  7ici.  e.  b8),  hut 
upon  his  undertaking  to  fjive  an  apology  Uiey 
allowed  a  verdict  of  not  guilty  to  he  entered.  The 
plainti^  accordingly  signed  a  letter  of  apology, 
authoring  tlie  defendant  company  to  make  suclt 
use  of  it  as  they  might  think  neeeiaary.  The 
defendant  company  liaving  jtublithed  the 
apology  as  an  adoerlisement  euery  day  for  nearly 
two  months,  the  plaintiff  filed  his  biU  to  restrain 
iltem  from  continuing  to  do  so : 
Seld,  tJuit  Vie  agreement  to  give  tite  apology  was  not 
void  a>  made  under  duress,  IImI  the  compromise 
of  the  criminal  proceedings  was  not  unlaiofvl,  and 
Uiat  the  defendant  company  could  not  be  restrained 
from  eoulinuing  to  publish  the  apology. 
Demurrer  for  want  of  equity  accordingly   allowed. 

Decision  of  Malias,  V.  C.  reversed. 
Tnia  WHS  an  appeal  from  a  decision  ofUalina,  V.C., 
overruling  a  demurrer. 

The  bill  was  filed  by  E.  Fisher  and  Co.  (Limited) 
and  Eugene  Fisher,  a  manufacturer  of  aerated 
waters  for  the  purchase  of  whose  business  the 
limited  company  of  E.  Fisher  and  Go  had  been 
formed,BgainattheApollinari3  Company  (Limited), 
praying  for  an  injunction  to  reatrwn  the  defendant 
company  from  coutinuing  to  publish  an  apology 
given  them  by  the  plaintiff,  Eugene  Fisher. 
The  bill  contained  the  following  aUogations ; 
On  the  27th  Oct.  1874,  the  Apoflinaria  Company 
(Limited)  institated  a  prosecation  under  the  Hrd 
section  of  iho  Uerchaiidise  Uarks  Act  1862 
(25  &  20  Vict.  c.  88)  agaiuat  the  pkintiff,  Eugene 
Fisher,  for  a  misdemeanor  for  having,  ou  the  8th 
Sept.  1874,  unlawfully  enclosed  a  certain  article,  to 
wit,  mineral  water,  in  certain  bottles  having  thereon 
the  trade  mark  of  the  Apollinaria  Company 
(Limited). 

After  a  great  deal  of  evidence  had  been  heard  in 
Bupjiort  of  the  charge,  and  also  on  behalf  of  the 
piaintiS*,  Eugene  Fisher,  the  magistrate  com miti>ed 
the  ploinliff,  Eugene  Fisher,  for  trial  at  the  Suri-oy 
Sessions,  and  I'cquircd  him  to  enter  into  bis  own 
recognizances  in  501.  to  take  his  t.rial.  At  tho 
trial  no  evidence  wasoBcret)  against  EugenoFisher, 
and  B  verdict  of  not  guilty  was  accordingly 
returned,  and  in  purcnance  of  an  agrocmcut  in  that 
behalf,  but  as  the  bill  alleged  unilcr  duress  <>f  the 
criminal  proceeding:',  the  plaiiitilf  Eugene  Fisher 
signed  nnd  ^ave  to  the  Apollinaris  Company 
(Limited)  on  the  14th  Dec.  1874,  au  apoit^  in 
writing  iu  the  following  words : 

Tothn  ApoUinui*  Compiny  Limited. 

OeDUemaD,— Yon  haviuE  institutuci  a  proaaooUon  for 

tiii«d«Die»iiDr  n^init  me  for  havinj  soli  ••  k.^i^'o*** 

water,  water  whioli  liaa  atU^tn^l  maj.-Qiviwi.'MA™;;^"?' 
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Apollinaris  Bnumen,  Nenenshr,  Ahnrdler,  and  of  whioh 
jmvL  hftve  the  exclasive  agenoy,  and  having  been  oom- 
'  mitted  to  take  my  trial  for  that  oflFenoe,  I  hereby  beg  to 
aasnre  yon  that  I  sold  the  Water  in  question  without  any 
knowledge  that  the  same  had  been  improperly  manufac- 
tured. I,  however,  desire  to  express  to  you  my  deep 
sorrow  that  I  should  under  such  oircumstances  have 
been  induced  to  sell  or  dispose  of  such  aerated  water,  and 
I  hereby  offer  the  fullest  apology  to  you  in  my  power, 
and  trust*  that  you  will  not  further  oontinue  proceed- 
ing against  me.  I  authorise  you  to  make  such  use  of 
this  apology  as  you  may  think  necessary. 

The  bill  further  alleged  that  the  plaintiff  Eagene 
Fisher,  under  duress  of  the  said  criminal  proceed- 
U3g8»  agreed  to  authorise,  and  did  in  fact  authorise 
the  Apollinaris  Company  (Limited)  to  make  such 
use  of  the  said  apology  as  they  might  think  proper, 
and  that  the  defendant  com{)any  bad  ever  since  con- 
tinued to  publish  the  apology  in  some  of  the 
London  daily  papers,  and  that  such  publication  was 
very  injurious  to  the  plaintiff,  Eugene  Fisher,  and 
to  the  plaintiff  company. 

The  bill  charged  that  the  defendant  company 
continued  to  advertise  the  apology  knowing  that  it 
would  damage  the  plaintiffs'  business,  and  with 
the  fraudulent  intent  that  it  should  do  so,  and  that 
the  agreement  authorising  the  defendant  company 
to  make  such  use  of  the  apology  as  it  thought 
necessary  was  entered  into  by  the  plaintiff  Eugene 
Fisher  under  duress  of  the  crimmal  proceedings 
and  was  void,  and  that  the  authoritv  was  revocable, 
and  had  been  revoked,  and  the  bill  prayed  for  an 
injunction  to  restrain  the  defendant  company  from 
continuing  to  advertise  the  apology. 

The  defendant  company  demuired  for  want  of 
equity. 

The  Vice-Chancellor  overruled  the  demurrer. 
Li  delivering  judgment  his  Honour  said:  This 
is  a  demurrer  to  a  bill  filed  by  Fisher  and  Co. 
Limited,  and  Eugene  Fisher.  I  am  not  called  upon 
to  decide  whether  the  plaintiffs  may  ultimately 
obtain  any  relief,  I  am  only  called  upon  to  decide 
whether  it  is  so  perfectly  clear  that  they  cannot 
obtain  any  relief  that  the  demurrer  ought  to  be 
allowed.  [The  Vice-Chancellor  then  stated  the 
facts  of  the  case  and  continued :]  Now  I  think  it 
is  perfectly  clear,  upon  the  face  of  the  document, 
that  it  was  the  intention  of  Mr.  Fisher  that  the 
apology  should  be  made  use  of  as  the  defendant 
company  thought  fit,  and  I  have  no  doubt  whatever 
that  he  contemplated  that  they  would  advertise  it 
as  an  apology  for  the  offence  which  he  had 
admitted  himself  to  have  committed.  But  I  am 
bound  to  say  it  must  have  been  implied  from  the 
very  nature  of  the  transaction  that  a  reasonable 
use  should  be  made  of  the  document,  and  that  it 
was  not  to  be  made  a  means  of  persecuting  the 
plaintiff,  and  holding  him  up  to  contempt  every 
day  of  his  life.  Therefore,  I  think  the  defendant 
company  were  bound  to  make  a  reasonable  use  of 
this  apology.  They  proceeded  to  advertise  it,  and, 
as  the  bill  alleges,  it  *'  appears  daily  in  one  or  more 
of  the  said  newspapers.  The  effect  of  the  extensive 
and  continuous  publication  or  insertion  of  the  said 
advertisement  has  been  most  prejudicial  both  to 
the  plaintiff  Eagene  Fisher  and  to  the  plaintiff 
company,  by  deterring  the  public  from  applying 
for  shares  in  the  plaintiff  company  and  thus 
preventing  the  plaintiff  company  from  being  in  a 
position  to  carr^  out  the  said  agreement  or  contract, 
and  also  by  injuring  the  said  trade  or  business 
which  the  plaintiff  compnnj  has  bo  contTactcd  or 
fiarecd  to  purchase  from  the  plwntift  "Eugene 
Wither  as  aforesaid,  and  such  extensive  and  con- 


tinuous publication  or  insertion  of  the  said  adver- 
tisement will,  if  persisted  in,  have  the  effect  of 
totally  destroying  the  said  trade  or  businesses  the 
plaintiff  Eugene  Fisher  which  the  plaintiff  com- 
pany has  been  formed  and  has  contracted  to  par- 
chase,  and  of  necessitating  the  winding-up  of  the 
plaintiff  company."    Therefore,  according  to  the 
allegations  of  the  bill,  which  are  admitted  to  be 
true,  the  conduct  of  the  defendant  company  deprives 
the  plaintiff  Eugene  Fisher  of  the  opportunity  of 
selling  his  business,  and  it  deprives  tne  company 
who  would  buy  it  of  the  opportunity  of  mairing 
any  gain  by  i  t .    Now  this  pubhcation  of  the  apology 
having  been  continued  from  the  14th  Dec.  to  the 
19th  Jan.,  when  I  certainly  think  that  the  defen- 
dant company  might  well  have  coneiidered  that 
enough  had  been  done  to  vindicate    their  pro- 
perty in  this  Apollinaris  water,  a  correspondeDce 
IS  opened  by  a  letter  from  Mr.  Copp,  the  plaintiffs' 
solicitor,  of  aperfectly  conciliatory  character,  soooa- 
ciliatory  that  I  repeat  the  surprise  I  have  expressed 
in  the  course  of  the  argument  that  the  directors  of 
the  defendant  company  did  not  answer  at  once, "  We 
think  that  enough  has  been  done  and  that  the  re- 
quest which  is  made  is  so  reasonable  that  we  will 
comply  with  it  and  the  advertisement  shall  i^pear 
no  longer."   [His  Honour  read  the  correspondence, 
and  observed  upon  the  slightness  of  the  offence 
committed  by  the  plaintiff  Eugene  Fisher.  He  tb«i 
read  the  prayer  of  the  bill  and  continued :]    Now 
there  is  in  the  bill  an  allegation  that  the  continuing 
to  publish  these  advertisements  will  be  rainous  to 
the  plaintiffs  in  their  business,  and  that  is  admitted 
to  be  true.  Does  justice  require  that  these  advertise- 
ments should  be  allowed  to  continue  as  long  as  this 
company  exists  (for  I  have  not  heard  that  they 
ever  intend    to  discontinue  it)    and  as  long  as 
Fisher  lives  ?    Are  they  to  be  at  liberty  to  parade 
him  before  the  public  every  day  of  his  life  as  having 
committed  an  offence  of  this  very  small  character, 
for  which  they  have  elected  to  prosecute   hiin 
criminally  P  I  quite  agree  that  they  were  at  liberty 
to  advertise  the  apology  several  times  in  order  to 
inform  the  public  that  Apolhnaris  water  of  a  spa- 
rious  character  was  sold,  in  order  thus  to  have  some 
protection  in  their  trade.    But  are  they  to  be  at 
liberty  to  repeat  this  every  a&j  of  this  man's  life, 
and  to  parade  this  in  the  public  papers,  and  make 
his  life  a  burden  to  him  P    I  think  that  this  power 
which  he  gave  them  to  advertise  ought  to  be  exer- 
cised  in   a  reasonable  and   proper    manner.    A 
reasonable  and  proper  manner  would  have  been  to 
issue  four  or  five  advertisements  at  the  interval  of 
a  week  if  they  thought  fit ;  but  to  continue,  as  I 
am  satisfied  they  intend  to  continue,  this  course  as 
long  as  this  man  lives,  to  insult  him  every  day  by 
reminding  the  public  that  he  has  been  prosecuted 
criminally  is,  in  my  opinion,  a  most  unreasonable 
and  improper  use  of  the  apology,  and  one  which  I 
think,  as  far  as  I  can  see  at  present,  this  court 
would  be  fully  justified  in  preventing,  and  would  be 
called  upon  to  prevent.    Now,  with  regard  to  tbe 
principles  of  law  applicable  to  the  case,  I  do  not 
think  there  is  much  difficulty,  because  I  take  it  on 
the  broad  ground  that  supposing  this  man  bad 
gone  to  trial  and  supposing  he  had  been  convkted 
of  this  offence  (which  1  do  not  believe  possible,  if 
there  is  any  truth  in  his  statements,  it  u  perfeotlj 
clear  he  must  have  been  acquitted) — ^bnt  if  be  w 
been  convicted  of  a  misdemeanor  would  tbey  hsTV 
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a  certain  day  he  was  so  convicted  P    A  man  expi- 
ates his  offence  b^  undergoing  the  sentence  which 
the  tribunals  of  his  country  impose  upon  him,  and 
when  he  has  undergone  the  sentence,  whatever  it 
may  be,  whether  the  payment  of  a  fine  or  imprison- 
ment, nothing,  in  my  opinion,  can  be  more  improper 
than  that  he  should  have  it  thrown  in  his  face  every 
day  that  he  had  been  so  convicted ;  and  nothing  can 
be  more  improper  than  that  those  who  accept  an 
apology  should  think  it  justifiable  to  use  it  for  such 
a  purpose.    I  am  very  much  inclined  to  think  that 
upon  the  law  of  the  subject  the  decision  in  the  case 
of  WiUiame  v.  Bayley  (U  L.  T.  Rep.  N.  S.  802 ; 
L.  Bep.  1  H.  L.  200)  is  applicable  to  this  case.    In 
that  case  a  son   had   committed  a  forgery    in 
endorsing  a  great  number  of  bills  with  the  name 
of  his  famer,  and  certain  bankers,  in  the  belief  of 
the  genuineness  of  the  endorsement,  had  discounted 
the  hills  to  the  amount  of  some  60001.  or  7000Z., 
and  the  bankers  got  the  father  into  their  bank 
parlour  and  there  coerced   him   into   giving  a 
security  for  the  6000L  or  7000L  which  thev  had 
paid  on  the  bills.    The  father  was  attended  by  his 
solicitor,  who  protested  that  it  was  an  improper 
proceeding.     The   bankers,    hungry  after   their 
money,  persisted  in  forcing  this  contract  upon  him. 
Ultimately  the  solicitor  got  dissatisfied  and  said 
he  would  have  nothing  more  to  do  with  the  matter, 
and  after  that  the  bankers  obtained  from  the  father 
security  for  the  whole  sum  due  on  the  bills.    The 
father  being  advised  that  this  was  an  improper 
proceeding  filed  a  bill  begging  yicc-Chancellor 
Stuart    to  set   aside   the  security.     The    Vice- 
Chancellor  did  so ;  then  there  was  an  appeal  to  the 
House  of  Lords  and  the  decision  of  the  v  ice-Chan- 
cellor was  affirmed. ,  Now  the  observations  made 
in  the  judgment  no  doubt  referred  to  the  particular 
case  then  before  the  House  of  Lords,  viz.,  com- 
pounding a  felony.    That  was  a  felony ;  this  was  a 
misdemeanor.    The    defendant  company   in  this 
case  have  thought  fit  to  compound  a  misdemeanor, 
and  I  am  by  no  means  satisfied  that  there  is  any 
justification  for  the  course  they  have  pursued.    If 
they  choose  to  compound  a  misdemeanor,  I  am 
inclined  to  think  that  the  argument  is  very  well 
founded  that  they  are  not  at  liberty  to  avail  them- 
selves of  the  compounding  of  a  misdemeanor  to 
turn  it  to  their  profit,  and  certainly  not  to  turn  it 
to  the  destruction  of  the  man  from  whom  they  have 
obtained  such  an  apology.    Now  it  is  clear  that  in 
that  case  Lord  Westbury  did  not  intend  to  limit 
his  observations  to  compounding  a  felony,  because 
he  says  (14  L.  T.  Rep.  N.  S.  807 ;  L.  Rep.  1  H.  L. 
220) :     "  Now,  such  being  the  nature  of  the  trans- 
action, my  Lords,  I  apprehend  the  law  to  be  this, 
and  unquestionably  it  is  a  law  dictated  by  the 
soundestconsidcrations  of  policy  and  morality,  that 
you  shall  not  make  a  trade  of  a  felony.     If  you  are 
aware  that  crime  has  been  committed,  you  shall 
not  convert  that  crime  into  a  source  of  profit  or 
benefit  to  yourself.    But  that  is  the  position  in 
which  these  bankers  stood.     They  knew  well,  for 
they  had  before  them  the  confessing  criminal,  that 
forgeries  had  been  committed  by  the  son,  and  they 
converted  that  fact  into  a  source  of  benefit  to  them- 
selves by  getting  the  security  of  the  father.     Now 
that  is  the  principle  of  the  law  and  the  polity  of 
the  law,  and  it  is  dictated  by  the  highest  considera- 
tions.    If  men  were  permitted  to  trade  upon  the 
loiowledge  of  a  crime,  and  to  convert  their  privity 
to  that  crime  into  an  occasion  of  advantage,  no 
doabt  a  great  legal  and  a  great  'moral  ofiTence  would 


be  committed."  He  says  that  is  wholly  unjustifi- 
able. Now  therefore,  in  this  case,  proceeding  on 
these  grounds,  first  that  this  apology  having  been 
accepted  the  defendants  were  bound  to  use  it  in  a 
proper  and  reasonable  and  not  in  an  oppressive 
manner,  they  were  not  justified,  in  my  opinion,  in 
using  it  in  such  a  manner  as  to  destroy  the  com- 
mercial character  of  the  plaintiff  Eugene  Fisher, 
and  render  it  impossible,  as  he  has  alleged,  for  him 
to  carry  on  his  tiade  with  any  advantage.  The  con- 
tinued publication  of  this  apology  day  after  day  is,  in 
my  opinion,  a  most  unreasonable  and  improper  use  to 
make  of  the  apology  which  was  given,  and  I  think 
also  that  inasmuch  as  they  thought  fit,  instead  of 
taking  him  to  trial,  to  compound  with  him,  they 
cannot  turn  that  compoundmg  to  their  own  advan- 
tage. And  I  also  think  that  the  course  adopted  by 
the  defendant  company  is  improper  upon  this 
ground,  that  they  Imew  very  well  that  the  offenoe 
was  so  purely  accidental  and  so  trivial  that  if  they 
h^  gone  to  trial,  the  man  would  unquestionably, 
in  my  opinion,  have  been  acquitted.  The  case 
comes  before  me  on  demurrer,  and  I  must  take  it 
that  the  defendants  admit  the  allegation  in  the  bill 
-  that  the  conduct  of  the  plaintiff  Eugene  Fisher 
arose  from  a  pure  accident,  m  which  he  was  imposed 
upon,  as  he  might,  in  my  opinion,  have  been  easily 
imposed  upon,  seeing  that  the  water  was  in  the 
bottles  of  the  defendant  company.  On  every 
ground,  therefore,  the  demurrer  must  be  overruled. 
The  defendant  company  appealed. 

Qlasse,  Q.C.  and  Horace  Davey,  for  the  appellant. 
— ^The  real  ground  on  which  the  Vice-Chancellor's 
decision  proceeds  is  that  the  publication  of  this 
apology  is  a  libel,  the  ground  upon  which  his  own 
decision  in  Dixony^Holden  (20L.T.Rep.N.S.357; 
L.  Rep.  7  Eq.  488)  proceeded,  but  that  decision  has 
been  overruled  by  the  Court  of  Appeal  in  the 
Prudential  Assurance  Company  v.  Knott  (31  L.T.  Bep. 
N.  S.  866 ;  L.  Rep.  10  Ch.  142)  where  it  was  held 
that  this  court  has  no  jurisdiction  to  restrain  the 
publication  of  a  libel  as  such.  The  plaintiff  Eugene 
Fisher  has  no  ground  of  complaint,  for  he  gave  us 
authority  to  publish  the  apology.  If  he  wished  to 
limit  the  number  of  times  we  should  publish  it,  he 
ought  to  have  stipulated  for  that.  [They  were 
stopped  by  the  court.] 

John  Cutler  (with  him  Higgins,  Q.C.)  in  support 
of  the  Vice-Chancellor's  order. — The  agreement 
authorising  the  defendant  company  to  make  what 
use  they  pleased  of  the  apology  was  obtained  by 
duress,  and,  therefore,  it  is  nob  binding  on  us.  It 
is  also  invalid,  as  one  of  the  terms  upon  which  an 
alleged  misdemeanor  was  compounded  for.  The 
publication  of  the  apology  from  day  to  day  is  a 
continuous  attempt  to  injure  us  In  our  business,  and 
is  an  unlawful  conspiracy.  In  Tlte  Springhead 
Spinning  Company  v.  BUeij  (19  L.  T.  llep.  N.  S. 
64 ;  L.  Rep.  6  Eq.  551),  where  the  defendants,  who 
were  officers  of  a  trades  union,  gave  notice  to  work- 
men by  means  of  placards  and  advertisements  that 
they  were  not  to  hire  themselves  to  the  plaintiffs 
ponding  a  dispute  between  the  union  and  the  plain- 
tiffs, it  was  held  that  the  court  would  interfere  by 
injunction  to  restrain  such  acts,  as  they  amounted 
to  crime  and  also  tended  to  the  destruction  or 
deterioration  of  property.  That  an  agreement 
entered  into  in  order  to  stifio  a  prosecution  is 
invalid  is  clear  from  the  decision  of  the  House  of 
Lords  in  WiUiams  v.  Bayley  (14  L.  T.  Rep.  N.  S. 
802 ;  L.  Bep.  1  H.  L,  2.Q0\,    Ea  ^^^^Hfcrc^^Xa 
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Without  calling  for  a  reply, 

Lord  Justice  James  said :  I  am  of  opinion  that  the 
order  of  the  Yice-Chancellor  in  this  case  must  be 
discharged,  and  an  order  allowing  the  demurrer 
must  be  made  with  the  usual  consequences.    The 
case  is  a  very  simple  one.    The  plaintiff  Eugene 
Fisher  was  found  solhng  water,  which  was  not 
Apollinaris  water,  in  bottles  bearing    the   trade 
mark  of  the  Apollinaris  Company.    That  was  not 
made,  as  it  might  have  been,  the  subject  of  an 
action  at  law  or  of  a  suit  in  this  court,  but  the 
company  adopted  a  more   speedy  remedy,   and 
proceeded    against    Fisher    before  a    magistrate 
under    the    Merchandise    Marks  Act  (25  &  26 
Vict.  c.  88).    The  question    to  be  decided  was 
whether  Fisher  had  sold  the  water  with  a  guilty 
knowledge  that  it  was  not  genuine.    There  was 
evidence    on    both    sides    and    the    magistrate 
came  to  the  conclusion  that  there  was  a  case 
to  go  to  a  jury,  and  accordingly  he  committed 
Fisher  for  trial,  taking  his  own  recognisances  for 
his  appearance.    At  the  trial  no  evidence  was  ^ven, 
and  a  verdict  of  not  guilty  was  entered.    It  is  not 
alleged  at  what  time  the  agreement  was  made,  but 
in  pursuance  of  an  agreement  with  the  defendant 
company,  Fisher  signed  and  gave  to  them  a  written 
apology,  and  no  doubt  it  was  part  of  the  arrange- 
ment  under  which  the  prosecution  was  abandoned. 
[His  Lordship  referred  to  the  allegations  of  the 
bill,  and  read  the  apology,  and  then  continued  :j 
It  is  contended  that  the  whole  of  this  transaction 
was  an  offence  against  public  morality,  and  that  the 
defendant  company  haa  made  an  improper  use  of 
criminal  proceedings  to  obtain  this  apology.    No 
principle  or  authority  was  cited  in  support  of  that 
contention.    The  agreement  is  just  such  a  one  as 
might  have  been  made  if  proceedings  had  been 
taken  in  this  court  or  at  law.    The  case  was  one  in 
which  the  company  had  a  choice  between  a  civil  and 
a  criminal  remedy.    It  is  no  more  a  violation  of 
the  law  to  accept  an  apology  in  such  a  case  than  it 
would  be  to  compromise    an    indictment  for  a 
nuisance,  or  an  indictment  against  a  parish  for 
neglecting  to  repair  a  highway  or  a  bridge,  on  the 
terms  of  tne  detendants  agreeing  to  remove  the 
nuisance  or  to  repair  the  highway    or    bridge. 
Offences  of  this  kind  are  indictable,  but  it  is  not 
against  the  policy  of  the  law  to  allow  the  person 
preferring  the  indictment  to  accept  a  compromise. 
Fisher*s  cose  was  that    he    bought    the    water 
inadvertently.    The  prosecutors  were  at  liberty  to 
accept  an  apology  and  abandon  the  prosecution. 
The  apology  was  given,  and  the  company  were 
authorised  by  Fisher  to  use  it  as  they  pleased. 
That  was  the  bargain  which  was  made  by  Fisher 
with  full  knowledge  of  his  position,  and  of  what  he 
was  doing :  and  the  defendant  company  have  simply 
done  what  he  authorised  them  to  do.    Under  such 
circumstances  the  publication  of  the  apology  can 
hardly  be  a  libel,  and,  even  if  it  were,  it  has  been 
settled  by  authority  which  ought  not  to  be  ques- 
tioned either  here  or  before  a  V  ice-Chancellor,  that 
this    court   has    no   jurisdiction  to  restrain  the 

Sublication  of  a  libel  merely  because  it  is  a  libel, 
tut  the  plaintiffs  further  complain  that  the  defen- 
dant company  are  using  the  apology  in  a  manner 
which  will  do  them  material  damage.  I  am  not 
aware  of  any  principle  or  authority  upon  which  this 
court  can  interpose  to  limit  the  publication  of  this 
apology.  1  do  not  see  how  we  can  say  whether  it 
aball  be  published  a  hundred  times  or  once.  k\i 
the  trial,  Fiaber  obtained  the  beiie&tQ(\iiie«^V>gj 


by  being  relieved  from  the  necessity  of  defending 
himself,  and  I  cannot  see  on  what  ground  of  eqoitjr 
the  bill  rests.  It  is  said  that  the  repeated  publi- 
cation of  the  a|)olG^  damages  Usher's  chaneter, 
and,  therefore,  indirectly  damages  the  prqpertyof 
the  company  which  has  Doughtnis  business.  The 
act  complained  of  was  authorised  by  Fisher  him- 
self, ana  it  is  a  wild  suggestion  that  Fisher  and  Ca 
can  have  any  remedy  for  damages  in  respect  of 
that  act.  The  allegation  as  to  damages  rallj 
amounts  to  nothing  but  this,  that  the  pahUcatioD 
is  a  libel.  That  is  the  only  ground  on  whidh  the 
case  can  be  out,  and  it  has  been  settled  that  that  is 
not  a  grouna  on  which  relief  can  be  obtained  in 
this  court.  The  bill,  therefore,  cannot  be  snstsiDed, 
and  the  demurrer  ought  to  haye  been,  and  must 
now  be,  allowed  with  costs.  There  will  be  no  costs 
of  the  appeal. 

Lord  Justice  Mktjjsh. — I  am  of  the  same  opinion. 
The  question  to  be  determined  is  whether  on  the 
face  of  the  biU  there  appear  any  grounds  upon 
which  this  court  can  restrain  the  publication  of 
this  apology.  The  most  plausible  ground  alleged 
is  that  the  apology  was  obtained  under  duress  of 
criminal  proceedings.  But,  in  the  first  place,  the 
bill  does  not  allege  that  the  apology  was  given 
previously  to  the  acquittaL  I  uimerstand  the 
allegations  in  the  bill  to  mean  that  the  agreement 
to  give  the  apology  was  made  before  the  acquittal, 
but  that  the  apology  itself  was  written  afterwards, 
so  that  the  a^-eement  only  appears  to  have  been 
made  under  duress.  I  do  not,  however,  wish  to 
rest  the  case  on  that  ground.  Even  if  the  apology 
was  given  before  the  acquittal,  I  am  of  opinion  thai 
that  would  be  no  gpround  for  restraining  the 
publication.  If  it  was  any  ground  for  restraining 
the  publication  at  all,  it  would  have  been  a  groond 
for  restraining  the  publication  in  the  nrst  instance. 
But,  in  my  opinion,  there  is  no  objection  to  tiie 
compromise  of  a  charge  of  this  kind  on  such  terms. 
The  complaint  was  that  Fisher  had  used  the  tnde 
mark  of  the  defendant  company,  by  selling  water 
in  bottles  bearini^  their  trade  mark.  iNow^reviooj^ 
to  the  Merchandise  Marks  Act  (25  &  26  Vict,  c  8^ 
the  sole  remedy  for  the  wrong  of  which  the  defen- 
dant company  complained,  would  have  been  by 
action  at  law  or  suit  in  equity,  but  the  Merchandise 
Marks  Act  enabled  criminal  proceedings  to  be 
taken  for  this  class  of  offences  in  certain  csseai 
There  is  no  authority  for  saying  that  it  was  wrai^ 
in  the  prosecutors  to  abandon  uieir  prosecution  in 
a  case  of  this  kind.  They  allowed  the  person 
charged  with  the  offence  to  state  that  his  offenee 
was  not  wilful,  and  they  accepted  an  apologj. 
Whether  they  were  convinced  of  his  guilt  or  noti 
there  was  nothing  wrong  in  their  acting  in  tint 
way.  Such  compromises  are  made  every  dsj 
before  the  magistrates,  and  before  the  Criminal 
Courts  themselves,  in  cases  of  assault  or  libeL  la 
some  cases  there  is  a  payment  of  money ;  in  other 
cases,  no  payment  at  all ;  and  it  has  never  been 
considered  that  there  is  anything  wrong  in  sodi 
compromises.  Of  course  it  would  be  a  differenl 
matter  if  there  was  any  case  alleged  of  extorting 
money  under  threats,  but  no  money  was  extorted 
in  this  case.  I  am,  therefore,  cleariy  of  opinios 
that  the  first  publication  of  this  apology  coohl  not 
have  been  restrained.  On  what  gronncU  then,  as 
the  further  publication  of  it  be  restimined  F  Tbe 
publication  is  not  a  libel,  and,  if  it  wesn^  thst  woold 
v^TLO^QTmd.  Cor  restraining  it.  Therelon^tiiso4[ 
7^^m<^  ^rrTHTi^  'm-riVh'Vi  *m^rifi  i  inMhaiiiMiiiiMi 
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be  restrained,  would  be  some  special  agreement 
limitinfj  tbe  number  of  times  the  apology  should 
be  published.  No  such  agreement  is  alleged,  and 
the  defendant  company  were  positively  authorised 
by  Fisher  to  make  such  use  of  the  apology  as  they 
might  think  proper.  The  defendant  company  have 
b^n  guilty  of  no  legal  wrong;  they  have  not  violated 
any  legal  right  of  Fisher,.and  still  loss  have  thcv 
violated  any  legal  right  of  the  company  which 
bought  bis  business.  And  I  cannot  see  that  they 
are  not  entitled  to  publish  this  apology,  merely 
because  it  affects  Fisher*s  character.  There  is, 
therefore,  no  ground  upon  which  the  bill  can  be 
sustained. 

Demurrer  accordingly  aUowed  with  costs. 

Solicitor  for  the  appellants,  W,  M,  Hacon. 
Solicitor  for  the  respondents  A,  E,  Copp. 


COUBT  OF  QXnSEV'S  BENCH. 

Reported  by  J.  Shobtt  and  M.  W.  McEbllar,  Esqrs., 

Barrutera>at-Law. 


Tuesday,  June  8, 1875. 
Haeoreavss  (app.)  v.  Diddams  (resp.) 

Justices*  jurisdiction — Bight  of  public  to  fish — 
Stream  rendered  navigahle  by  statutes. 

The  appellant  was  convicted  under  24  j*  25  Vict.  c. 
96,  s.  24,  of  fishing  in  the  daytime,  in  water  which 
was  privaie  property.  He  proved  that  the  ivater 
was  part  of  a  stream  rendered  navigable  by  Acts 
of  Parliamsnt,  which,  however,  did  not  in  any 
way  alter  the  possession  of  the  soil;  aiid  that  for 
many  years  thepublic  had  fished  in  this  par^ 
Heular  place.  He  claimed,  on  these  grounds,  his 
right  as  one  of  the  public  to  fish  on  the  soil  of  the 
complainant,  and  to  oust  the  justices*  jurisdiction. 

Held,  upon  a  ease  staied,  that  under  the  circum^ 
stances,  no  such  right  could  exist,  and  that  the 
justices  had  jurisdiction. 

The  following  was  a  case  stated  by  two  of  the 
justices  of  the  county  of  Southampton  under  the 
Act  20  &  21  Yict.  c.  43. 

At  a  petty  session  holden  at  Southampton  on 
the  14th  Aug.  1874,  the  appellant,  by  his  counsel, 
appeared  before  the  justices  on  a  summons  issued 
to  answer  an  information,  dated  the  20th  July 
1874,  by  the  respondent  George  Diddams,  of 
Bambridge,  in  the  parish  of  Otterbournc,  in  the 
said  county,  gamekeeper  and  fisherman,  whereby 
be  alleged  that  the  appellant  Thomas  Har- 
greaves,  of  the  parish  of  Bishopstoke,  in  the 
■aid  county,  gentleman,  on  the  8th  July  1874, 
at  tbe  parish  of  South  Stoneham,  in  the  said 
ooanty,  by  angling  in  the  day  time,  to  wit,  about 
the  hour  of  three  in  the  afternoon  of  the  same  day, 
unlawfully  and  wilfully  did  attempt  to  take  certain 
fiab  called  trout  in  certain  water  there,  wherein 
Thomas  Chamberlayne,  of  the  parish  of  Hursley  in 
the  said  county,  esquire,  then  had  a  private  right 
of  fishery,  and  not  running  through  or  being  in 
my  land  adjoining  or  belonging  to  the  dwelling 
hoase  of  any  person  being  the  owner  of  such  water 
or  having  a  nght  of  fishery  therein. 

The  isicts  were  as  follows : 

^e  water  mentioned  in  the  information  is  a 
part  of  the  ancient  channel  of  the  river  Itchen,  in 
llie  county  d  Southampton,  which  was,  however, 
«B«da  naTinble  originally  by  a  private  company 
Kmij,  Mid  itfterwardBr  ffy&epttbho  on  payment  of 


tolls  to  the  company,  under  certain  Acts  of  Par- 
liament hereinafter  mentioned  or  referred  to. 

In  the  month  of  March  1874  the  said  Thomas 
Chamberlayne  caused  to  be  erected,  on  the  towing 

fath  running  along  the  western  bank  of  the  river 
tchen,  near  Bishopstoke,  and  upon  land  of  the 
said  Thomas  Chamberlavne,  at  or  near  the  place 
where  the  appellant  subsequently  fished,  as  nere- 
inaflcr  mentioned,  some  boards  with  notices  on 
them  to  the  following  effect : 

The  fiahing  in  this  water,  heing  private  property,  is 
now  strictly  preserved ;  any  person  found  fishing  therein, 
without  permission  from  the  proprietor,  will  he  pro- 
ceeded against  according  to  law. 

Lib  and  Bsbt, 
Solidtors  for  the  said  proprietor. 
Winchester,  4th  March  1874. 
On  the  1st  July  1874  the  appellant,  who  resides 
on  the  opposite  bank  of  the  river,  caused  to  be 
sent,  by  his  solicitor,  a  letter  to  the  said  Messrs. 
Lee  and  Best,  stating  his  intention  to  fish  in  the 
said  river  on  the  8th  of  that  month,  at  the  place 
where  the  said  boards  were  erected,  and  also  noti- 
fying that  his  solicitor  would  accept  service  of  pro* 
cess  if  any  action  were  brought  against  him  for  so 
fishing.    In  reply  to  the  said  letter,  Messrs.  Lee 
and  Best  wrote  to    the  effect  that  any  person 
fishing  at  the  place  above  referred  to  would  be 
treated  as  a  trespasser. 

The  appellant,  on  the  8th  July  1874,  fished 
with  rod  and  line  in  the  daytime,  in  the  said  part 
of  the  river  Itchcn  mentioned  in  his  notice.  That 
part  of  the  river  is  above  the  flow  of  the  tide,  but 
was  made  navigable,  as  already  mentioned. 

It  was  proved  that  the  soil  of  the  adyacent  bank, 
and  of  that  part  of  the  river  where  the  appellant 
fished  as  aforesaid,  was  the  private  property  of  the 
said  Thomas  Chamberlayne,  but  that  for  many 
years  the  pablic  had  fished  in  the  river  at  the 
same  place  where  the  appellant  fished,  openly  and 
in  the  daytime,  without  applying  for  permission 
from  anyone,  and  without  being  prevented  or 
interrupted  by  the  keepers  of  the  said  Thomas 
Chamberlayne  or  anyone,  and  in  the  belief  that 
the  public  had  a  right  to  fish  there.  The  wit- 
nesses called  on  behalf  of  the  appellant  were  unable 
to  show  any  documentary  legal  origin  of  such 
right. 

The  appellant  put  in  evidence  an  Act  of  Par- 
liament of  16  &  17  Car. 2,  c.  24,  entitled,  "An  Act 
for  making  divers  rivers  navigable,  or  otherwise 
passable  for  boats,  barges,  and  other  vessels, 
whereby,  among  other  things,  certain  persons  were 
empowered  to  do  divers  acts  for  the  making  navi- 
gable the  said  river  Itchen  from  Alresford,  through 
Winchester,  to  the  sea."  And  also  the  Act  of  42 
Geo.  3,  c.  Ill,  in  which  it  was  recited,  among  other 
things,  that  it  would  be  advantageous  to  the  public 
that  the  said  river  Itchen  should  be  navigated, 
used,  and  enjoyed  as  a  public  navigable  river,  and 
by  which  it  was  enacted  that  all  persons  whosoever 
should,  under  stated  restrictious,  and  on  pay- 
ment of  tolls  and  duties  to  the  persons  or  com- 
pany above  referred  to,  have,  use,  and  lawfully 
enjoy  the  free  passage  upon  the  said  river  with  and 
for  boats,  barges,  and  other  vessels,  and  should 
also  have  and  use  the  towing  or  hauling  path, 
wharfs,  quays,  and  all  other  necessary  powers  for 
navigating  the  same  and  carrying  on  the  commerce 
of  the  said  river  for  the  benefit  of  the  public. 

Copies  of  these  Acts  aooonr^Tiv^  «:fA  VstxsN.^ 
part  of  tbia  oaae. 
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the  river  ItcheD,  being  a  public  navigable  river  as 
aforesaid,  and  the  public  having  for  many  years 
fished  in  it  as  of  right  at  the  place  in  question,  and 
the  claim  of  the  appellant  to  have  the  right  to  fish 
there  as  one  of  the  public  being  made  bond  fide 
and  with  the  view  of  having  the  question  tried  by 
an  action  at  law,  the  jurisdiction  of  the  justices 
was  ousted. 

On  behalf  of  the  respondent,  it  was  contended 
that  the  right  of  fishing  claimed  by  the  appellant 
as  one  of  the  public,  whether  by  prescription  or 
otherwise,  was  a  right  which  it  was  impossible  to 
acquire  at  law,  and  that  therefore  the  jurisdiction 
of  the  justices  was  not  ousted.  And,  further,  that 
the  river  Itchen  in  the  part  in  question  was  not  a 
public  navigable  river  m  the  ordinary  acceptation 
of  that  term,  and  that  the  Acts  of  Parliament  above  . 
referred  to  had  created  an  easement  or  right  of 
locomotion  only,  and  had  not  otherwise  affected 
the  rights  of  the  riparian  owners,  and  that  the 
fishing  by  the  public  at  the  place  in  question  was 
a  gratuitous  concession  by  the  said  Thomas 
Chamberlayne,  which  he  was  at  liberty  to  put  an 
end  to  at  any  time  without  notice. 

The  justices  decided  that  their  jurisdiction  was 
not  ousted,  and  convicted  the  appellant  in  the  pe- 
nalty of  Is.  and  costs,  and  granted  a  case  for  the 
opinion  of  this  court. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  appellant,  under  the  abovo  circum- 
stances, was  legally  and  properly  convicted  of  the 
offence  charged  in  the  information. 

Manisty,  Q.C.  (with  him  Witt),  argued  for  the 
appellant. — The  information  was  laid  under  21  &  25 
Vict.  c.  9C,  H.  24,  by  which,  '*  Whosoever  shall 
unlaivfully  and  wilfully  take  or  destroy  any  fish  in 
any  water  which  shall  run  through  or  be  in  any 
land  adjoining  or  belonging  to  the  dwelling  house 
of  any  person  being  the  owner  of  such  water,  or 
having  a  right  of  fishery  therein,  shall  bo  guilty  of  a 
misdemeanor;  and  whosoever  shall  unlawfully  and 
wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy  any  fish  in  any  water  not  being  such  as 
hereinafter  mentioned,  but  which  shall  bo  private 
property,  or  in  which  there  shall  bo  any  private 
right  of  fishery,  shall,  on  conviction  thereof  before 
a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  fish  taken  or  destroyed  (if 
any),  such  sum  of  money,  rot  exceeding  5/.,  as  to 
the  justice  shall  seem  meet :  Provided  that  nothing 
hereinbefore  contained  shall  extend  to  any  person 
angling  between  the  beginning  of  the  last  hour 
before  sunrise  and  the  expiration  of  the  first  hour 
after  sunset ;  but  whosoever  shall,  by  angling 
between  the  beginning  of  the  last  hour  before  sun- 
rise and  the  expiration  of  the  first  hour  after  sun- 
set, unlawfully  take  or  destroy,  or  attempt  to  take 
or  destroy,  any  fish  in  any  such  water  as  first 
mentioned,  shall  on  conviction  before  a  justice  of 
the  peace,  forfeit  and  pay  any  sum  not  exceeding 
bl.,  and  if  in  any  such  vrater  as  last  mentioned  ho 
shall  on  the  like  conviction  forfeit  and  pay  any 
sum  not  exceeding  2/.,  as  to  tho  justice  shall  seem 
meet."  Under  this  and  under  all  statutes  giving 
summary  remedy  at  petty  sessions,  the  jurisdiction 
of  justices  is  ousted  upon  a  houdfitin  claim  of  right ; 
this  is  a  general  principle  of  law,  upon  which  has 
been  engrafted  an  exception  in  ca^es  of  malicious 
injury,  not  applicable  to  this  matter.  Here  an 
action  might  have  been  brought,  and  the  facts  of 
tho  case  are  very  similar  to  those  of  Reg.  'v.  Bttrrow 
(IS4  Justice  of  the  Peace,  53),  decidedly  lYie  Oo\it\. 


of  Queen's  Bench  on  the  29th  May  1869.  That 
was  a  rule  to  quash  a  conviction  upon  this  ume 
section,  and  the  defendant  had  employed  a  solicitar 
to  attend  at  petty  sessions  and  set  up  his  right  as 
a  member  of  the  public  to  fish,  as  beiD^  the  occa- 
pier  of  a  cottage  on  the  bank  of  a  navigable  lake, 
which  was  tho  locus  in  quo^  or  otherwise  havii^ 
the  right,  and  offered  to  defend  any  action  in  a 
Superior  Court.  The  prosecutor  contended  tlafi 
it  was  impossible  the  public  could  have  a  right  to 
fish  in  such  lake,  which  was  not  tidal,  nor  was  the 
river  running  out  of  it  tidal.  It  was  held  that  as 
the  defendant  bond  fide  claimed  the  right,  and  did 
all  he  could  to  prove  such  bonaiides,  and  the  pdm 
was  not  yet  entirely  settled  bjr  authority,  the 
justices  ought  to  have  stayed  their  hands,  and  doc 
convicted.  No  doubt  this  differs  from  that  case, 
in  that  here  the  water  had  been  rendered  navi- 
gable  artificially,  but  it  cannot  be  said  to  be 
entirely  settled  by  authority  that  there  may  not  be 
a  public  right  to  fish  in  a  stream  so  rendered 
navigable ;  at  all  events,  it  is  a  very  different  case 
from  Hudson  v.  MacBae  (4  B.  <fe  S.  585),  where 
the  river  was  non-navigable.  White  v.  F^ad 
(L.  Rep.  7  Q.  B.  353)  decided  that  24  &  25  Vict 
c.  97,  s.  52,  over-ruled  the  general  principle  of  law; 
but  that  was  only  with  respect  to  malicioas 
damage  to  property,  and  does  not  touch  this  casei 

£^('9i^(Zo7i,Q.C.(withhimTrarr^),for  the  respondent 
— It  has  been  decided  by  authority  that  tho  rif^fat 
claimed  by  the  appellant  could  not  exist.  Tbe 
Court  of  Common  Picas  in  Ireland  held,  in  Murpkii 
v.  Ryau  (2  Ir.  Rep.  Com.  Law,  143).  that  the  public 
cnnnot  acquire  by  immemorial  usage  any  right  of 
fishing  in  a  river  in  which,  though  it  be  navieable, 
the  tide  does  not  ebb  and  flow.  This  case,  uiere* 
fore,  is  within  the  decision  of  this  court  in  Hudton 
V.  M'lcRaej  where  it  was  held  that  an  accused  at 
petty  sessions  justifying  himself  under  the  bond 
fide  though  mistaken  notion  of  a  right  which  coold 
not  exist  in  law,  did  not  make  such  a  claim  of 
right  as  ousted  the  jurisdiction  of  the  justices. 
This  is  nothing  but  a  cannl,  the  soil  of  which  aod 
its  banks  are  reserved  to  the  previous  proprietors.. 

Manisty,  Q.C,  in  reply. — It  is  said  in  Mr.  Pater- 
son's  Fishery  Laws,  at  p.  129,  that  **  it  may  happen 
that  after  a  number  of  years  user  by  the  public 
promiscuously  of  the  angling  in  a  particular  water 
or  river,  the  public  may  begin  to  claim  as  a  tight 
what  at  first  was  merely  a  licence;"  and  **if  no 
case  of  interruption  on  his  (the  owner^s)  part  can 
be  proved  for  a  series  of  years,  then  dedicatioD 
may  bo  presumed  against  him."  [Lush,  J.— Ho* 
can  that  bo  with  respect  to  a  profit  a  ffrsndre*] 
At  all  events,  it  is  sufficient  for  me  that  the  qoes- 
tion  of  right  has  not  been  so  positively  settled  tbat 
it  can  be  said  to  be  free  from  all  doubt,  in  wbidi 
case  Eeg,  v.  Barroio  is  an  authority  distinctlr  ia 
point. 

Lrsu,  J. — I  am  of  opinion  that  this  conviction 
was  right.  Tho  stream  in  which  the  appellant  was 
fishiug  had  been  made  navigable  by  two  Act.*  o( 
Parliament,  which  did  not  in  any  way  alter  tke 
])Ossession  of  tho  soil ;  the  soil  still  remains  in  the 
proprietors.  The  respondent  claims  and  has  estab- 
lished his  right  of  possession  to  the  fishing  at  this 
spot,  but  tho  appellant  has  no  gpxsater  right  thaa 
the  public.  I  admit  that  tho  case  oitcd  from  the 
Justice  of  the  Peace  was  well  decided^  if  the  poiai 
of  law  raised  by  the  defendant  had  not  beenclearij 
settled  by  authority.  Here  the  point  is  aettied  I7 
\  HudAon\«lilLQA&iQ^^^<skiaaooii61iunTe  waAstif 
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upon  the  point  raised  here.    The  conviction  was 
therefore  right. 

QuAiN,  J. — I  am  of  the  same  opinion.  This  is 
clearly  not  a  navigable  river,  in  the  ordinary  sense. 
It  has  been  made  navigable  by  two  Acts  of  Par- 
liament, which,  however,  do  not  interfere  with  the 
previoas  rights  of  fisherv.  Mr.  Manisty  has  cited 
no  authoritv  upon  which  the  public  can  claim  a 
right  to  fish  in  such  a  stream  as  this,  therefore 
Sudson  V.  MacBae  is  in  point. 

Judgment  for  respondent. 

Attorneys  for  appellant,  Bedford  and  Metealfe. 
Attorneys  for  respondent,  Lee  and  Beat. 


Jan.  27,  and  May  7,  1875. 

Il£G.  (on  the  prosecution  of  James  Odams)  (app.) 
V.  Tub  Cuuhch wardens  and  Ovejisekks  of  the 
Parish  of  Whaddon,  and  the  Guakdians  of  tub 
Poor  of  Boyston  Union  (resp.). 

Poor  rale — Land   used  for    digging  coprolites — 

Shifting  occupation. 
The  appellant  liad,  by  agreement  with  the  owner,  tlie 
exclusive  privilege  of  occupying  certain  lands  for 
the  purpose  of  digging  for  and  getting  coprolites. 
He  paid  1151.  per  a^re  dug,  and  was  bouiid  to  dig 
enough  to  pay  the  landowner'  10002.  a  year,  or,  if 
he  did  not  dig  enough,  still  to  pay  that  anioicnt. 
He  was  not  entitled  to  use  tlie  land  for  any  agri- 
cultural purpose,  and  was  bound  to  replace  and 
level  Vie  soil.  He  was  always  in  possession  of 
ten  acres  during  at  least  one  wJtole  year,  but  only 
about  two-and-a-half  acres  were  dug  over  in  earJt, 
quarter,  and  one  a^'e  was  always  used  for  mills 
and  tramways.  He  did  not  necessarily  occupy 
the  same  ten  acres  during  all  the  year,  nor  during 
the  whole  of  any  quarter,  but  his  occupation  was 
a  shifting  one,  and  fresh  land  was  constantly 
being  taken  on  at  one  end,  and  that  which  had 
been  levelled  relinquislied  at  tlie  other.  The 
valtie  for  raising  coprolites  was  115Z.  per  acre, 
but  this  was  realisable  once  only.  Each  acre  was 
occupied  for  getting  the  coprolites  for  three  months, 
and  tlie  land  was  not  levelled  arid  restored  to  the 
<igricultural  tenant  until  after  a  period  of  from 
one  to  two  years,  during  which  time  the  occupa- 
tion was  valueless.  Tlie  rates  were  m^de 
quarterly. 
Held,  by  Mellor,  Lush,  and  Archibald,  J  J.  {Cock- 
bum,  C.J.  dissenting),  that  tlie  appellant  was 
liable  to  the  rale  in  respect  of  ten  acres  at  the 
coproliie  value. 
Jv  an  appeal  by  James  Odams  against  a  poor  rate 
for  the  parish  of  Whaddon,  of  the  29th  April 
1872,  to  the  Cambridgeshire  Quarter  Sessions,  the 
sessions  amended  the  rate,  subject  to  a  case. 

1.  The  appellant  was  rated  in  respect  of  ten 
acres  of  coprolite  land  at  a  gross  rental  of  840Z., 
and  a  rateable  value  of  6302. 

3.  The  poor  rates  of  the  parish  of  Whaddon  are 
usually  made  quarterly,  and  the  rate  in  question 
was  estimated  to  meet  all  expenses  which  might 
be  incurred  for  the  purposes  of  the  rate  until  the 
qaarter  day  then  next  ensuing,  viz.,  24th  June 
1872. 

4h>  The  appellant  is  the  managing  director  of 
ihe  Patent  JSfitro-Phosphate  or  Blood  Manuro 
Company  (Limited).  By  an  agreement  made 
18th  Dec.  1863,  between  the  Earl  of  Hardwicke  on 
the  one  part,  and  the  company  of  the  other 
par^   certain  powers  were  conferred  upon   the 


company  for  the  purposes  of  digging  out  and 
removing  the  coprolites  under  land  in  the 
parish,  of  which  agreement  the  following  are  the 
material  parts : — 

1.  Tho  £arl,  being  owner  ot  lands  in  the  parish  of 
Whaddon,  a  portion  of  which  are  known  to  contain,  at 
some  depth  from  their  surface,  certain  fossil  stones  usually 
called  *'  coprolites/'  does  hereby  for  himself,  &o. ,  authorise 
and  empower  the  company,  their  successors  and  assigns ,  to 
tho  exclusion  of  all  other  persons,  to  enter  upon,  hold, 
and  use  such  lands  on  the  conditions  expressly  named 
herein  and  subscribed  to  by  tho  company,  for  the  puipoee 
of  erecting  such  machinery  as  may  oe  necessary,  sinking 
wells,  digging  the  ground,  raising  and  carting  away  for 
their  own  use  the  coprolites,  levelling  the  soil,  and  other 
purposes  specified  herein. 

2.  The  company  hereby  consent  to  pay  to  the  Earl  the 
sum  of  1151.  sterling  for  every  acre,  and  so  in  proportion  for 
every  part  of  an  acre,  that  may  be  dug  over  by  them  for 
the  purpose  of  raising  tho  coprolites  from  any  field  or 

Eart  of  a  field  which  may  be  set  out  by  the  Earl,  &c.,  or 
is  agent.  The  land  is  to  be  dug  for  coprolites  to  the 
depth  of  13ft.,  measuring  from  the  surface  of  the 
soil.  ...  In  cose  the  company  shall  be  desiruua  of 
digging  land  and  raising  the  coprolites  from  a  greater 
depth  than  13ft.,  it  shaJl  be  lawful  for  them  to  do  so, 
paying  115?.  per  acre. 

3.  The  company  consent  to  dig  over  and  raise  copro- 
lites from  sufficient  land  in  accordance  with  the  con- 
ditions, to  pay  the  Earl  the  sum  of  1001.  sterling  per  i^^iTiiim 
at  the  least,  such  sum  to  be  paid  quarterly  at  the  usual 
quarter  da,jB,  tho  first  instalment  of  2501.  to  become  due 
on  25th  March  1864 ;  and  in  case  the  company  shall  dig 
land  for  tho  purpose  of  raising  coprolites  in  excess  of 
what  may  be  required  to  pay  the  lOOOl.  per  annum,  then 
the  excess  shall  be  paid  to  the  Earl  on  25th  Deoember  in 
each  year.  But  in  case  the  company  shall  not  dig  over 
sufficient  land  to  amount  at  the  rate  named  per  acre  to 
1000^  per  annum,  the  company  neverthless  consent  to 
pay  to  the  earl  such  amount  on  the  days  named.   .    .    . 

4.  The  company  consent  from  time  to  time  to  enter  upon 
such  fields  or  parts  of  tho  same  as  the  Earl  may  require, 
in  which  the  coprolites  may  be  proved  to  be,  and  to  con- 
tinue to  raise  them  from  such  field  until  they  are  proved 
to  bo  worked  out,  before  they  shall  be  entitled  to  require 
the  Earl  to  set  out  another  field.  Provided  tJiat  in  setting 
oat  such  field  a  proper  regard  be  paid  to  the  convenienoe 
of  tho  company  in  carrying  on  tiieir  works,  and  to  the 
running  of  a  proper  outflow  of  water  therefrom 

5.  The  utmost  extent  of  land  that  the  company  shidl  be 
entitled  to  lay  claim  to  in  any  year  ending  25th  Dec.,  for 
the  purpose  of  digging  and  raising  coprolites  shall  be  ton 
acres,  except  by  arrangement  to  be  come  to  between  the 
Earl  and  the  company. 

6.  After  the  company  have  entered  upon  a  field,  they 
shall  work  it  out  so  that  it  may  be  restored  to  the  ley  A 
with  as  little  delay  as  is  compatible  with  the  due  execution 
of  tho  work. 

7.  It  is  agreed  that  tho  company  shall  have  no  daim  to 
use  any  part  of  a  field  upon  which  they  enter  for  any 
agricultural  pur|K)so,  but  that  with  tho  exception  of  the 
field  or  fields  which  the  company  may  be  actually  digging, 
tho  whole  of  tho  land  shall  be  considered  to  be  for  the  use 
of  the  tenant  of  the  farm,  and  be  given  up  b;^  a  portion 
or  portions  only  as  tho  company  shall  require  for  the 
purpose  of  digging  and  raising  the  coprolites.    .     .    . 

10.  Tho  company  shall  be  at  lil>erty,  as  soon  as  they 
enter  upon  any  field,  or  part  of  the  same,  to  dig  such  weU 
or  wells,  and  to  erect  suoh  mill  or  mills,  as  may  be  neces- 
saiT  for  tho  washing  of  the  coprolites^  filling  up  the  holes 
and  replacing  the  soil  after  the  work  is  finished. 

11.  The  company  agree  that  in  the  digging  of  the  land 
on  any  field  the  company  will  carefully  remove,  set  apart, 
and  preserve  all  the  top  soil  to  the  depth  of  I6in.  at  the 
least,  or  more  should  the  mould  prove  to  be  beyond  that 
depth,  and  shall  from  time  to  time  after  the  field  or  part 
of  the  same  shall  have  been  dug  over,  and  the  sub-soil 
shall  have  become  sufficiently  dry,  distribute  all  tiie  d«bd 
or  subsoil  which  shall  havo  been  excavated  so  as  to  form 
a  level  surface  fit  and  convenient  for  agricultural  pur- 
poses, and  shall  then  spread  .thereon  such  preserved 
topsoil,  and  of  an  even  layer  as  nearly  as  may  be.    ... 

14.  It  is  agreed  that  all  arrangemftxi^  'wi^  HK&KG^Si 
neeesftary  to  the  efteo^toaX  -^lov^uNsLOiti.  d  H^««a  vKftAKc^»^ 
and  the  compenaaUon  \»  ^S:i<d  \«sAii^  \at  '^Se^  XfisiK^ansrs 
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oooapation  of  the  lands  by  the  oompanj  shall  be  made  by 
the  earl,  who  also  agrees  to  xeimbnrse  the  tenants  for  the 
discarire  of  all  rates  and  taxes  that  may  be  chargeable 
upon  the  surface  oocnpation  of  the  land  during  the  same 
period. 

15.  The  company  not  to  remove  stones,  &c.,  or  any- 
thing bat  ooprolites. 

16.  In  case  the  company  shall  be  desirons  of  terminat- 
ing this  agreement  before  the  lands  of  the  earl  in  Whaddon 
Parish  that  might  be  proved  to  contain  coprolites  shall 
have  been  dngover,  the  Earl  agrees  to  allow  the  company 
to  do  so  npon  giving  three  months'  notice,  on  any  of  the 
quarter  days,  and  paying  at  the  end  of  three  months  5001. 
as  compensation  for  the  breach  of  agreement.*'  .  .  . 

6.  The  foUowiDs  facts  were  agreed  upon  by  the 
parties  and  fonnd  oy  the  sessions : — The  sum  pay- 
able for  the  exclusive  privilege  of  digging  und 
carrying  away  these  coprolites  by  the  company  is 
115L  per  acre,  and  that  sum  is  to  be  taken  as  the 
sum  which  an  hypothetical  tenant  would  pay  for 
the  right  of  digging  and  removing  the  coprolites 
under  each  acre  of  the  land. 

6.  In  the  process  of  digging  coprolites  the 
following  things  are  necessarily  done: — As  soon 
as  a  fresh  field  has  been  pointed  out  by  the  owner 
or  his  agent  to  the  person  licensed  to  dig  copro- 
lites, he  commences  operations  at  the  point  most 
convenient  to  himself^  irrespective  of  any  crops 
which  may  be  growing  on  the  land,  and  continues 
them  in  regular  course  until  all  the  land  containir^g 
coprolites  in  that  field  has  been  dug  over.  Wash- 
miUs  are  put  down,  a  trench  is  then  opened  from 
3ft,  to  6ft,  wide,  and  of  a  convenient  length ;  the 
surface  soil  is  carefully  put  aside,  and  the  subsoil 
is  dug  out  until  the  coprolites  are  reached.  The 
coprolites  are  then  raised  and  washed  in  the  mills, 
which  are  worked  by  means  of  portable  steam 
engines.  When  the  coprolites  lying  under  the 
trench  first  opened  have  been  raised,  a  fresh  trenrh 
is  opened  parallel  to  the  former,  the  surface  soil 
removed  and  put  aside,  and  the  subsoil  thrown 
into  the  trencn  first  made ;  and  this  process  U 
repeated  and  continued  until  all  the  land  con- 
taining coprolites  in  that  field  has  been  dug  over. 
As  soon  as  a  su£5cient  quantity  of  land  has  been 
dug  to  afford  room  for  the  operation,  parallel 
mounds  are  raised  of  a  portion  of  the  subsoil  on 
that  part  of  the  land  already  dug,  the  tops  of 
these  mounds  are  flattened,  and  the  surface  soil 
harrowed  upon  them,  and  so  much  of  the  water  in 
which  the  coprolites  have  been  washed  as  has  not 
been  drained,  and  which,  from  the  quantity  of  soil 
adhering  to  the  coprolites,  forms  a  thick  substance 
called  slurry,  is  run  off  into  the  spaces  between 
these  mounds,  called  slurry  pans,  and  is  there 
evaporated  or  absorbed  into  the  earth.  As  soon 
as  the  slurry  has  become  sufficiently  firm  to 
support  the  surface  soil,  a  portion  of  that  soil  is 
taken  from  the  before-mentioned  mounds  and 
placed  upon  the  dried  slurry,  and  thus  the  whole 
of  the  ground  from  which  the  coprolites  have  been 
taken  is  levelled  by  the  appellant,  and  the  land 
becomes  once  more  fit  for  cultivation,  and  is  then 
restored  by  the  appellant  to  the  owner,  or  to  his 
agricultural  tenant.  The  period  from  the  time 
when  the  coprolites  have  been  raised,  the  mounds 
covered  with  surface  soil,  and  the  slurry  pans 
filled,  until  the  time  when  the  land  is  ready  to  be 
levelled,  varies  from  one  to  two  years,  but  is  never 
less  than  one  year. 

7.  The  company  are  not  under  the  agreement 

entitled  to,  nor  do  they,  in  fact,  use  any  part  of  the 

land  taken  jby  them  under  the  agreement  as  agri- 

oulturtd  land,  nor  for  any  other  pTirpoae  \!b»xi  uiaX 


of  raising  and  washing  the  coprolites.  From  the 
time  when  the  mounds  have  been  completed  and 
the  spaces  between  them,  or  slurry  pan9,  filled 
with  slurr}',  all  the  ooprolites  having  been  dag 
out,  no  other  beneficial  use  is  or  can  be  made 
either  by  the  appellant  or  agiicultaral  tenant  of 
the  land  which  has  been  dag  until  the  appellant 
finally  levels  it.  The  only  use  (if  any)  made  of  the 
land  in  the  interim  is  by  the  labourers  in  the  em- 
ployment of  the  agricultural  tenant,  who,  withoat 
authorised  permission  grow  potatoes  on  moandi 
on  which  the  surface  soil  has  been  placed.  When- 
ever a  sufficient  quantity  of  land  dug  over  has 
become  fit  to  be  levelled  and  rcsU>red  to  cultiva- 
tion, the  appellant  levels  and  restores  it,  which  he 
is  bound  to  do  when  required  by  the  landowner, 
without  regard  to  any  i)otatoes  which  may  have 
been  8o  plunted.  The  time  occupied  by  the  appel- 
lant to  level  one  acre  is  about  a  week. 

8.  I:i  the  process  of  carrying  on  their  works  the 
company  employ  two  portable  steam  enginei 
which  are  capable  of  washing  the  ooprc^tee 
obtained  from  ten  acres  in  the  coarse  of  one  year, 
and  the  company  do  in  fact  dig  at  least  ten  acres 
in  the  course  of  one  year,  at  an  average  rate  of 
two-and-a-half  acres  per  quarter. 

9.  The  appellant  is  in  possession  of  ten  aores  of 
land  during  at  least  one  whole  year,  bat  of  this  ten 
acres,  only  about  one-fourth  is  dag  over  by  him 
and  exhausted  in  each  quarter,  and  an  additiooa! 
area  of  at  least  one  acre  is  always  oocapied  by  him 
for  mills  and  tramways.  The  greatest  quaDtitj 
used  by  him  at  any  one  time  for  ooprolite  porpoeei 
(inclusive  of  the  mills  and  tramways)  is  three-and- 
a-half  acres.  There  are  always,  during  the  con- 
tinuance of  the  operations,  six-and-a-half  acres  of 
land  from  which  the  coprolites  have  been  nuMd. 
lying  in  the  shape  of  mounds  and  slurry  pans, 
making,  together  with  the  before-mentioned  three- 
and-a-half  acres,  the  total  quantity  of  ten  acres 
not  restored  to  the  tenant,  being  the  ten  acres  the 
appellant  is  charged  for  in  the  rate  appealed 
against.  But  the  appellant  is  not  necesi^anly  in 
the  occupation  of  the  same  ten  acres  of  land  dariog 
all  the  year,  nor  indeed  during  the  whole  of  any 
quarter  of  a  year,  his  ocx:apation  being  a  per|ie(ii- 
ally  shifting  one,  and  he  taking  on  from  time  to 
time,  and  yard  by  >ard,  fresh  land  at  one  end  of 
his  occupation,  and  relinquishing  it  as  and  when 
levelled,  at  the  other  end. 

10.  The  total  value  of  the  ocupation  of  each  aoe 
of  land  for  the  purpose  of  raising  coprolites  b 
115L,  and  the  hypothetical  yearly  tenant  wooki 
give  that  sum.  This  enhanced  or  coprolite  value 
is  realisable  once  and  once  only.  Till  the  land  is 
dug  for  coprolites  it  remains  at  its  ordinary  agri- 
cultural value,  and  after  the  coprolites  have  too 
raised,  it  reverts  to  that  value  as  soon  as  tbe 
operation  of  levelling  has  been  performed,  bat  (ill 
then  it  is  nearly  valueless.  The  time  of  occopa- 
tion  of  each  acre  necessary  for  actooliy  raising  the 
coprolites  therefrom  is  at  most  three  months,  and 
that  is,  in  fact,  the  time  actually  taken  for  that 
purpose  by  the  appellant. 

11.  The  appellant,  in  the  rate  appealed  agaiuti 
was  assessed  as  being  in  the  actnal  occapatioD  of 
the  entire  quantity  of  ten  acres  at  the  enhanoed  or 
coprolite  value,  and  he  cohtended  that  he  oogk 
not  to  be  rated  in  respect  of  the  whole  ten  acnsat 
such  enhanced  value ;  first,  becaose  that  was  a 
larger  quantity  of  land  than  he  ooeopied  at  any  OM 

\  \i\xGL^\  «xkd^  secondly,  beoaoie  before  the  nfttm> 
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made  he  had  duff  and  removed  the  coprolites  from 
a  large  part  of  tne  land  for  which  he  was  so  rated  ; 
and,  thirdly,  because  he  was  rated  for  a  larger 
quantity  of  land  than  he  would  dig  during  the 
period  for  which  the  money  raised  by  the  rate  was 
estimated  to  last ;  and  that  inasmuch  as  at  most 
not  more  than  one  third  of  the  ten  acres  was  used 
by  him  at  one  time,  or  would  be  used  by  him 
within  the  last-mentioned  period,  he  ought  not  to 
be  rated  for  more  than  one  third  of  the  ten  acres 
at  snch  enhanced  value. 

12.  The  respondents  contended  that  the  appel- 
lant  ought  to  be  rated  in  each  rate  upon  the 
annual  rateable  value  of  the  whole  ten  acres  as 
coprolite  land,  without  reference  to  the  mode  in 
which  he  worked  the  land,  or  the  times  at  which 
he  received  the  profits. 

13.  The  sessions  were  of  opinion  that  the  appel- 
lant ought  not  to  be  rated  in  each  rate  upon  the 
rateable  value  of  the  whole  of  the  ton  acres,  as  if 
it  were  of  the  enhanced  value  of  coprolite  land, 
bat  that  he  ought  to  be  rated  for  3a.  Ir.  ISp.,  at 
BQch  enhanced  value,  making  a  rateable  value 
in  the  whole  of  2101.,  and  for  the  remainder  of 
the  ten  acres,  viz.,  for  6a.  2r.  27p.,  upon  a  nominal 
value  of  Is.  per  acre,  and  they  amended  the  rate 
accordingly.  If  the  court  should  be  of  opinion 
that  the  decision  of  the  sessions  was  right,  then 
the  rate  was  to  stand  as  amended  by  the  sessions, 
but  if  the  court  should  be  of  the  contrary  opinion, 
then  the  order  of  sessions  amending  the  rate  was 
to  be  quashed,  and  the  original  rate  to  stand  or 
be  amended  on  such  principle  as  the  court  might 
direct. 

Jan.  27. — Philhrich,  Q.C.  {Horace  Brown  with 
hini)  for  the  appellant. — The  order  of  sessions 
reducing  the  rate  was  right.  Although  the  com- 
pany are  entitled  to  use  ten  acres  ip  a  year  for 
the  purpose  of  getting  coprolites,  yet  they  never 
are  actually  in  beneficial  occupation  of  more  than 
three  acres  and  a  half.  Paragraph  9  of  the  case 
finds  that  that  is  the  greatest  quantity  used  at  any 
one  time  for  coprolite  purposes,  and  clauses 
6  and  7  of  the  agreement  show  that  they  are  not 
entitlid  to  use  the  land  in  any  other  way  which 
would  make  the  occupation  beneficial  to  them,  nor 
to  prolong  the  period  of  their  occupation  beyond 
the  time  actually  necessary  for  the  execution  of 
the  work.  After  the  coprolites  have  been  dug 
the  occupation,  which  is  only  continued  for  the 
purpose  of  restoring  the  land,  is  burdensome,  not 
oeneficial.  A  person  who  occupies  for  a  part  only 
of  the  period  for  which  a  rate  is  made  is  only 
liable  to  so  much  of  the  rate  as  is  proportionate  to 
the  time  of  his  occupation,  32  &  33  Vict.  c.  41, 
8. 16.  According  to  this  principle  the  land  would 
become  rateable  at  a  coprolite  value  from  the  time 
when  it  was  occupied  for  coprolite  purposes,  and 
wonld  cease  to  be  so  rateable  as  soon  as  it  was 
exhansted. 

Bulwer,  Q.G.  (Mayd,  Heathcote,  and  Loyd  with 
him)  for  the  respondents. — The  rate  was  rightly 
made,  and  the  sessions  were  wrong  in  reducing  it. 
It  is  shown  by  paragraph  9  of  the  case  that  at  any 
given  time  after  the  commencement  of  the  second 
▼ear  after  the  making  of  the  agreement,  the  appel- 
lant ia  in  the  occupation  of  ten  acres  of  land,  and 
the  case  o(Boad8  y.  The  Overseers  of  Trumpington 
(23  L.T.  Bep.  N.  S.  821 ;  L.  Bep.  6  Q.B.  56-40; 
Ifc  J.  35,  M.  G.)  shows  that  he  is  m  the  exclusive 
ooenpation  of  it.    The  fact  that  it  is  a  shifting 
oocnpAtion  is  immaterial.    The  appellant  is  not 
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exempt  because  he  realises  all  the  profit  which  he 
is  able  to  get  out  of  the  land  at  some  particular 
time,  any  more  than  an  agricultural  tenant  is 
exempt  because  he  gathers  in  his  harvest,  and  so 
realises  all  his  profit,  at  a  certain  season. 

Reg.  V.  Westbrook,  and  Reg,  v.  Everxst,  10  Q.  B.,  178 ; 
16  L.  J.  87,  M.  C. 

PhilhricJct  Q.O.,  in  reply,  referred  to 
The  Metropolitan  Board  of  Works  v.  West   Ham, 
23  L.  T.  Bep.  N.  S.  490;  L.  Bep.  6  Q.  B.  193 ;  40 
L.  J.  30,  M.  C. 

Cur,  adv.  vuU. 

May  7. — Cockburn,  C.J. — The  facts  of  this  case 
were  as  follows :  By  an  agreement  between  the  Earl 
of  Hardwicke  and  the  company  of  which  the  appel- 
lant is  the  manager,  the  Earl  being  the  owner  of 
certain  lands  in  the  respondent's  parish  containing 
coprolites,  empowers  the  company  to  enter  upon, 
hold,  and  use  such  lands  for  the  purpose  of  raising 
and  carrying  away  the   coprolites,  and  erecting 
thereupon  the  machinery  necessary  for  their  opera- 
tions in  preparing  the  coprolites  for  use.  The  com- 
pany, on  the  other  hand,  are  to  dig  up  the  land, 
which  is  to  be  set  out  to  them  for  that  purpose, 
and  get  the  coprolite,  paying  for  the  same  at  the 
rate  of  115i.  for  every  acre  they  dig  up ;  and  they 
are  bound  to  take  into  use  for  the  foregoing  pur- 
pose a  sufficient  quantity  of  land  to  pay  to  the 
Earl  10002.  a  year,  or  if  they  shall  fail  to  do  so,  at 
all  events  to  pay  to  him  that  amount  yearly.    But 
they  are  to  take  the  land  only  as  they  require  it 
for  the  purj.>ose  of  getting  the  coprolites,  and  actu- 
ally commence  their  operations  upon  it  for  that 
purpose,  until  which  time  it  is  to  remain  in  the 
hands  of  the  owner  or   his  agricultural  tenant. 
Having  extracted  the  coprolites  from  the  soil,  to 
effect  which  it  is  necessary  that  the  soil  to  a  con- 
siderable depth  shall  be  dug  up  and  removed,  the 
company  are  bound  to  restore  the  soil,  which  by 
the  process  has   been  rendered  wholly  unfit  for 
agricultural  purposes,  and  level  it,  so  as  to  render 
it  again  fit  for  such  purposes,  which  done,  they 
are  to  restore  it  to  the  owner.    In  point  of  fact 
the  company  excavate  and  operate  upon  about  two- 
and-a-half  acres  in  each  quarter,  in  other  words, 
about  ten  acres  in  each  year.    But  not  more  than 
two-and-a-half  acres  are  being  dug  up  and  operated 
upon  at  anyone  time;  to  which,  however,  must 
be  added  an  acre  required  for  the  purpose  of  mills 
used  in  their  operations,  and  of  tramways.    Al- 
though the  company  are   in   fact  never    in  the 
actual  use    of  more  than  three-and-a-half  acres 
for  the  purpose  of  getting  the  coprolites,  yet, 
owing  to  the  time  required  in  restoring  the  land 
to  its  former  condition,  it  results  that  the  Com- 
pany are  at  all  times  in  the  occupation  of  about 
ten  acres,  of  which,  however,  only  about  one  third 
is  available  for  coprolite  purposes,  and  is,  conse- 
quently, by  its  occupation,  beneficial  to  the  com- 
pany.    The  occupation  of  the  rest  being  only  for 
the  purpose  of  fulfilling  their  obligation  to  restore 
the  land  to  its  original  condition,  is  simply  onerous. 
It  is  to  be  observed  that,  though  there  is  a  con- 
stant occupation  of  ten  acres,  the  occupation  is  a 
perpetually  shifting  one,  the  company  as  they  ex- 
tend  their  operations  acre  by  acre  in   the   one 
direction,  abandoning  the  land,  and  restoring  it  to 
the  owner  in  the  other.      Under    these  circum- 
stances a  difficulty  arises  as  to  rating  the  com- 
pany in  respect  of  the  land  so  occupied.     The 
parish  authorities,  on  the  ^vowxiA.  \3ckaX»  *Ockft  <io«v« 
pany  axe  in  tli©  coxxto^  ol  ew^  i^'a.'c  vci  'Oaa  oicRx^vtw- 
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tion  of  land  for  which  they  pny  on  the  average 
1150Lto  the  owner,  proceeded  to  rate  them  accord- 
ingly. Against  the  rate  so  made  the  company 
appealed,  allegin;^  that  though  it  was  true  they 
paid  that  amount  in  the  whole  for  the  portions  of 
land  successively  occupied  by  them,  yet  they  never 
were  at  any  one  time  in  occupation  of  more  than 
throe-and-a-half  acres  of  land  which  was  beneficial 
to  them,  or  in  fact,  of  any  value  at  all.  Adoi)ti ng 
this  view  the  Court  of  Quarter  Sessions  allowed 
the  appeal,  and,  while  they  maintained  the  rate  in 
respect  of  the  three-and-a-half  acres  in  use  for  the 
purpose  of  getting  coprolite,  reduced  it  to  a 
nominal  amount  as  to  the  rest.  The  question  for 
our  judgment  is  whether  the  Court  of  Quarter 
Sessions  were  right  in  so  deciding.  In  my  opinion 
they  were.  An  occupier  can  only  be  rated  accord- 
ing to  the  value  of  the  property  occupied,  of 
which  value,  however,  the  rent  which  he  actually 
pays,  or  which  it  may  be  taken  that  a  supposed 
tenant  would  be  prepared  to  pay,  may  be  assumed 
to  aiford  a  fair  estimate.  Here  it  is  clear  that  at 
the  time  the  rate  is  made  the  value  of  the  six-and- 
u-half  acres  to  the  company  as  the  occupiers  of  it 
is  nil.  When  it  is  said  that  being  in  possession  of 
ten  acres,  which  in  the  course  of  th6  year  have 
been  capable  of  producing  profit  by  reason  of  the 
coi)rolite  contained  therein,  the  company  are  liable 
to  be  rated  in  respect  of  the  value  which  each 
part  of  the  land  may  have  been  of  during  any 
part  of  the  year,  the  answer  as  it  appears  to  me 
IS  that  the  assessment  must  be  made  with  reference 
to  present,  or,  at  all  events,  to  prospective,  not  to 
past  value.  If  indeed  the  company  at  any  time 
took  possession  of  ten  acres  as  a  whole,  with  a 
view  to  working  it  by  degrees,  I  should  agree 
that  so  long  as  any  of  the  land  remained 
unworked  they  might  properly  be  held  to 
be  assessable  in  respect  of  the  whole  on  its 
\aluo  as  coprolite  producing  land,  just  as  a 
*iirmer  is  assessable  in  respect  of  his  entire  farm 
though  pait  of  it  lies  fallow  and  unproductive. 
But  when  the  facts  are  more  carefully  looketl  at 
the  analogy  between  the  two  cases  fails.  Here  the 
company  do  not,  as  appears  to  be  assumed,  lake 
ten  acres  and  work  it  out  in  the  course  of  the  year, 
though  it  is  no  doubt  true  that  by  the  end  of  the 
year  they  have  worked  out  that  extent  of  land. 
Here  the  company  take  possession  of  the  land  bit 
by  bit,  acre  by  acre,  as  they  require  it ;  and  as  they 
take  fresh  ground  the  land  b<jhind  becomes  unpro- 
fitable and  valueless  to  them,  nor  would  they 
retain  it  but  for  the  obligation  to  replace  the  soil. 
When  it  is  said  that  the  company  have  themselves 
fixed  the  value  of  their  occupation  by  agreeing  to 
pay  a  minimum  rent  of  lOOO^  a  year,  a  serious 
fallacy  appears  to  me  to  be  involved  in  this  argu- 
meiit.  The  lOOOZ.  is  not  ngreed  to  bo  paid  by  way 
of  rent,  nor  is  rent  agreed  to  be  paid  in  respect  of 
any  ten  acres  collectively.  The  rent — if  in- 
deed it  can  properly  be  called  rent,  and  is 
not  rather  in  the  nature  of  a  royalty— is  pay- 
able in  respect  of  each  individual  acre  as 
taken.  The  only  purpose  of  the  stipulation  as  to 
the  lOOOZ.,  is  to  insure  that  a  given  qiiantity  of 
land  shall  be  worked  in  each  year.  No  rent  is 
paid  for  any  ten  acres  occupiea  simultaneously, 
but,  as  I  have  already  pointed  out,  the  rent  is  paid 
for  a  single  acre,  and  no  more.  The  test  of  what 
the  hypothetical  tenant  of  the  Assessment  Act 
would  give  by  way  of  rent  cannoti  here  avail 
tho  respondents,  but  the  contraTy.     A  lewon^i 


would  not  agree  to  give  115L  for  the  right 
to  take  fresh  land  into  working  if  be  were 
to  be  saddled  with  the  serious  cost  of  restor- 
ing six  and  a  half  acres  of  land  already 
worked  out  by  someone  else.  All  that  be  would 
do  would  be  to  give  that  price  if  placed  in  the 
same  position  as  the  appellants  were  in  when  they 
first  be^an  their  operations  on  entering  on  the  first 
acre.  The  consideration  for  the  right  of  working 
each  acre  is  the  amount  agreed  to  be  paid,  plus 
the  engagement  to  restore  the  soiL  The  considen- 
tion  for  which  the  company  agree  to  restore  the 
soil  is  that  of  first  extra(*ting  the  coprolite.  A 
fresh  tenant  would  not  undertake  the  profitless 
task  of  restorinfiT  land  which  he  had  not  had  the 
opportunity  of  working.  I  come  back,  therefore, 
to  the  position  I  first  took, — namely,  that  the 
appellant,  while  occupying  ten  acres  at  the  time  of 
making  the  rate,  occupied  only  three  and  a  half 
acres  assessable  at  the  higher  value,  and  oonee- 
quently  that  tho  court  of  quarter  sessions  were 
right  in  reducing  the  rate  in  respect  of  the  resi- 
due. I  regret  to  arrive  at  that  conclusion,  be- 
cause I  think  that  in  justice  and  equity  each  acre 
should  pay  according  to  its  increased  value,  hot 
the  case  appears  to  me  an  anomalous  one,  and  one 
which  the  existing  law  cannot  reach  without  bein^ 
strained  in  a  manner  in  which  we  ought  not  to 
strain  it.  I  think,  therefore,  that  the  court  of 
quarter  sessions  were  right,  but  as  my  learned 
brothers  think  otherwise,  the  order  made  on  the 
appeal  must  be  reversed. 

Mellor,  J. — My  brothers  Lnsh  and  Archibald 

concur  in  the  judgment  which  I    am  about  to 

deliver :  The  Earl  of  Hardwicke  is  the  owner  of 

lands  in  the  parish  of  Whaddon,  which  contain  a 

considerable  depth  of  fossil  stones  called  copro- 

lites,  and  as  such  owner  agreed  to  authorise  and 

empower  the  appellant,  to    the   exclusion  of  all 

other  persons,  to  enter  upon,  hold,  and  use  certain 

of  such  lands,  and  to  dig,  raise,  and  cart  away  the 

coprolites  contained  in  such  lands  for  his  own  ose, 

the  appellant  levelling  the  ground  and  restoring  it 

in  manner  and  upon  the  terms  contained  in  the 

agreement.     On  an  appeal  to  the  sessions  against 

the  rate  made  upon   the  appellant  in  respect  of 

such  land,  the  Court  of  Quarter  Sessions  amended 

and  reduced  tho  rate,  subject  to  a  case  to  bo  stated 

for  tho  opinion  of  this  court.     From  such  case  it 

appears  that  the  appellant  employs  two  portable 

steam  engines,  which  are  capable  of  washing  the 

coprolites  obtained  from  ten  acres  in  the  coarse  of 

one  year,  and  does,  in  fact,  dig  at  least  ten  acres 

in  tho  course  of  one  year  at  an  average  rate  of 

two-and-a-half  acres  per  quarter.     The  appellant 

is  in  possession  of  ten  acres  of  land  during  at  least 

one  whole  year,  but  of  this  ten  acres  only  aboatone 

fourth  is  dug  over  bv  him  and  exhausted  in  each 

quarter,  and  an  additional  area  of  at  lean  one  acre 

is  always  occupied  by  him  for  mills  and  tramways 

The  greatest  quantity  used  by  him  at  any  one  time 

for  coprolite  purposes,  inclusive  of  mills,  &c^  i* 

three-and-a-half  acres.     There  are  always  dnrio^ 

tho  continuance  of  the  operations  six-and-a-half 

acres,  from  which  the  coprolites  have  been  raised, 

lying  in  the  shape  of  mounds  and   8lnrry-paii5, 

making,  together  with  the  before-mentioo«d  taree- 

and-a-lialf  acres,  the  total  quantity  of  ten  acres 

not  restored  to  the  tenant  from  whoee  fiumthe 

same  is  taken.    The  appellant  is  not  neoessarilj 

in  the  occupation  of  the  same  ten  acres  of  lam 

\  ^xTTvw^  ^  \}ti^  ^^^v^  nor  indeed  daring  the  whole 
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of  any  quarter  of  a  year,  his  occupation  beinp^  a 
|>erpetually  shifting  one,  and  he  taking  on  from 
time  to  time,  and  yard  by  yard,  fresh  land  at  one 
end  of  his  occupation,  and  relinquishing  it,  as  and 
when  levelled,  at  the  other  end.  The  total  value 
of  the  occupation  of  each  acre  of  land  for  the  pur- 
pose of  raising  coprolites,  is  1151.,  and  the  hypo- 
thetical yearly  tenant  would  give  that  sum  for  it. 
This  coprolite  value  is  realisable  once  and  once 
only.  It  appears  by  the  agreement,  which  is  made 
part  of  the  case,  that  the  field  or  fields  to  be  dug 
ate  set  out  by  the  agent  of  the  owner,  and  the 
appellant  is  bound  to  dig  sufficient  land  for  copro- 
lites, so  as  to  realise  anapay  to  the  proprietor  the 
sum  of  lOOOL  sterling  per  annum  at  least,  payable 
quarterly ;  and  in  case  of  the  failure  of  the  appel- 
lant to  dig  sufficient  land  to  realise  that  amount, 
he  is  nevertheless  bound  to  pay  that  sum  to  the 
owner,  and  in  like  manner  the  appellant  is  to  pay 
rateably  for  any  excess  of  land  dug  in  any  year. 
The  Irates  for  the  relief  of  the  poor  are  made 
quarterly  in  the  parish  of  Whaddon.  It  was  not 
contended  that  there  was  not  a  rateable  occupation 
by  the  appellant,  the  land  itself  being  convertible 
into  a  source  of  profit  (Boads  v.  The  Overseers  of 
Trumpington  {ubi  sup.) ;  B.  v.  Alberhury,  1  East, 
533).  But  it  was  said  that  inasmuch  as  the 
appellant  only  actually  used  two-and-a-half  acres 
in  any  one  quarter  for  the  profitable  purpose  of 
getting  the  coprolites,  and  one  acre  for  placing  the 
machinery  necessary  to  get  them,  he  was  only 
rateable  at  a  coprolite  value  in  any  one  quarter 
in  respect  of  the  land  so  actually  used,  and  for 
which  the  hypothetical  tenant  would  give  the 
rent  of  1152.  per  acre,  and  that  the  sessions 
were  right  in  amending  the  rate  on  that  basis. 
On  the  part  of  the  respondents  it  was  contended 
that,  the  appellant  being  in  the  exclusive  occupa- 
tion during  the  year  of  ten  acres  of  land  capable 
of  producing  and  actually  producing  coprolites 
during  the  year  of  the  value  of  1152.  per  acre,  at 
an  annual  payment  to  the  owner  of  at  least  lOOOl. 
sterling  per  annum,  payable  quarterly,  and  which 
rent  or  payment  the  hypothetical  tenant  would 
^ve  for  the  use  and  occupation  of  such  ten  acres, 
with  the  privileges  attached  thereto  of  getting 
coprolites  during  the  year,  it  was  not  material 
that  the  actual  profitable  user  of  ten  acres  did 
not  extend  beyond  three-and-a-half  acres  in  any 
one  quarter  of  a  year,  or  that  the  actual  user  and 
occupation  was  constantly  shifting  as  the  coprolites 
were  worked  out,  and  that  the  overseers  were 
justified  in  rating  the  appellant  upon  the  whole 
ten  acres,  as  lana  capable  of  yielding  during  the 
year  from  the  getting  of  the  coprolites  the  annual 
Buxn  of  lOOOZ.  at  the  rate  of  1151.  per  acre.  I  am 
of  opinion  that  the  contention  of  the  respondents 
is  correct.  The  appellant  is  found  by  the  case  to 
have  the  exclusive  possession  during  the  year  of 
ten  acres  of  land,  the  area  of  which  is  constantly 
shifting  as  the  work  progresses,  and  the  appellant 
does  in  the  course  of  a  year  dig  the  entire  ten 
acres  and  obtains  therefrom  a  valuable  property 
in  the  shape  of  coprolites,  and  for  which  ne  is 
bound  to  pay  10002.  per  annum  at  least  to  the 
owner,  payable  quarterly.  I  cannot  see  how  the 
fact  that  by  the  course  of  his  working  he  only 
actnally  uses  three-and-a-half  acres  during  any  one 
quarter  makes  an^  difference  in  the  mode  or 
extent  of  his  liability  to  be  assessed  to  the  poor 
rate.  The  annual  value  of  his  occupation  is  the 
samei  although  by  ths  course  of  his  working  he 


only  actually  uses  three-and-a-half  acres  out  of  ten 
acres  during  any  one  quarter  of  a  year,  the  fact 
being  that  during  the  year  over  which  his  occu- 
pation extends,  he  actually  does  work  the  entire 
ten  acres,  and  produces  the  profit  which  enables 
him  to  pay  the  stipulated  rent  or  payment  of 
lOOOZ.  per  annum  to  Lord  Ilardwicko,  and  for 
which  the  hypothetical  tenant  would  pay  at  the 
rate  of  115/.  per  acre.  The  rate  must  be 
made  on  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto,  and  therefore 
it  cannot  be  made  upon  the  net  quarterly 
value  of  the  herediuiments  liable  to  the  rate, 
and  it  appears  to  me  that  the  net  annual 
value  of  the  hereditament  is  the  same  whether  tho 
profit  is  earned  wholly  in  one  quarter  of  a  year  or 
spread  over  the  year.  I  cannot  distinguish  the 
present  case  upon  this  point  from  an  ordinary 
agricultural  farm,  in  which  the  net  annual  value  is 
the  same,  although  the  one  part  of  the  farm  may 
lie  fallow,  or  be  a  source  of  expense  at  one  period 
and  of  profit  at  another,  notwithstanding  which  the 
rate  must  be  made  upon  the  farm  in  respect  of  its 
net  annual  value.  The  contention  of  the  appel- 
lant would  produce  this  result,  that  although  in 
the  course  of  tho  year  the  profit  earned  from  the 
whole  ten  acres  would  amount  to  ten  times  115^., 
or  1150^.,  the  rate  would  be  made  in  each  quarter, 
not  upon  the  net  annual  value  which  the 
hypothetical  tenant  would  give  for  the  occupation 
of  the  ten  acres  for  a  year  with  the  privilege  of 

getting  the  coprolites,  but  upon  an  arbitrary 
ivi»<ion  of  the  ten  acres  into  four  portions  of  two- 
and-a-half  acres  each,  which  alone,  by  the  arrange- 
ment between  the  parties,  could  be  profitably 
worked  daring  any  quarter  of  a  year  by  the  lessee, 
so  that  ten  acres  of  land  yielding  coprolites  of  the 
value  of  115L  an  acre  throughout  the  whole  year, 
and  thereby  realising  the  yearly  payment  of  1000^ 
per  annum  at  least,  and  otherwise  properly  rate- 
able to  the  poor  rate  at  that  annual  value,  are,  by 
the  effect  of  a  particular  mode  of  converting  the 
ten  acres,  to  be  rated,  not  upon  the  annual  value, 
but  upon  some  arbitrary  value  by  the  quarter.  I 
cannot  but  think  that  is  a  mode  of  rating  in  direct 
violation  of  the  Parochial  Assessment  Act,  which 
requires  every  rate  to  bo  made  upon  the  annual 
value  of  the  hereditaments  rated  thereto.  The 
case  in  the  argument  for  the  appellants  was 
treated  as  if  by  the  agreement  a  mere  licence  to  dig 
coprolites  at  a  royalty  was  granted,  and  as  if  there 
was  no  exclusive  occupation  of  more  than  two-and- 
a-half  aores  of  land,  either  for  the  purpose  of 
getting  the  coprolites,  or  for  the  use  and  occupa- 
tion of  at  least  an  acre  during  the  year  as  the  sice 
of  the  mills  and  tramways.  In  truth  the  tenant 
had  the  exclusive  occupation  during  the  year  of 
ten  acres  of  land  with  the  privilege  of  digging 
it  for  coprolites  at  a  yearly  rent  or  payment  of 
lOOOi.  per  annum  at  least,  acd  it  being  admitted 
that  a  yearly  tenant  would  give  that  rent  or  annual 
payment  for  it,  I  cannot  see  why  the  parish  should 
lose  the  benefit  of  an  area  of  ten  acres,  each  of 
equal  value,  and  together  realising  a  rent  or  sum 
of  lOOOZ.  during  the  year  for  tho  purpose  of  rating 
to  the  poor  rate,  because  the  parties  by  an  ingeni- 
ous arrangement  as  to  the  mode  of  working  make 
only  one-fourth  of  it  profitable  during  any  one 
quarter  of  a  year,  and  the  other  six-and-a-half  a?res 
out  of  which  the  coprolites  have  been  got  during 
the  year,  either  unprofitable  or  a  source  of  e;s.^xN»^. 
I  thmk  t\ml,  Vutjam\x€ti  «j&  \>aa\e^'3j^^Vi&A.>i>Ki^\i^'^^^^ 
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of  the  actual  and  exclasive  occnpation  of  ten  acres 
during  the  year,  and  realised  out  of  each  acre  the 
proportion  of  the  a^eed  annual  rent  or  payment, 
he  can  set  up  no  claim  to  reduce  the  annual  value 
of  the  whole,  because  in  realising  the  profit  out  of 
the  ten  acres  he  has  reduced  six-and-a-half  acres  to 
a  condition  either  unprofitable  or  a  source  of  ex- 
pense. I  am,  therefore,  of  opinion  that  the  sessions 
were  wrong  in  reducing  the  rate,  and  that  the 
respondents  are  entitled  to  judgment. 

Order  of  sessions  amending  the  rale  quashed  ; 
original  rate  affirmed. 

Attorneys  for  appellant,  Walters  and  Oush,  for 
W.  R,  Carver,  Royston. 

Attorneys  for  respondents.  Church  and  Clarice, 
for  ThumaLl  and  Nash,  Eoyston. 


COVBT   OF   COMMON   PLEAS. 

Beported  by  ETHX&zvoToir  Smith  and  J.  M.  Lelt,  Eeqn. 

Barristen^t-Law. 


A^  22  and  May  8, 1875.  , 

NOETHCOTB   (pet.)    r.    PULSPOED    AND    GuPPT 

(resps.). 

Barnstaple  Municipal  Election  Petit  roN. 

Municipal  election  petition — Double  nomination — 
One  nominaiion  good  and  another  bad — Double 
entry  of  candidate's  name  on  ballot  paper — Muni- 
cipal Corporation  Act  1859  (22  Vict.  c.  35),  s.  5 
—Ballot  Act  1872  (35  ^  36  Vict.  c.  33),  ss.  13,  20, 
and  rule  22. 

The  double  entry  of  a  candidate's  name  upon  a 
ballot  paper  does  not  of  itself  avoid  his  election. 

By  the  Municipal  Corporation  Act  1859,  s.  5, 
seven  days  before  the  election  of  councillors  the 
town  clerk  is  to  publish  a  notice  to  the  effect  inter 
alia  tliat  "  every  nomination  must  be  in  writing, 
and  must  state  the  Christian  names  and  sur^ 
names  of  the  persons  nomiiiated,  with  their  re- 
spective  places  of  abode  and  descriptions.^* 

By  sect.  20  of  the  Ballot  Act  1872  the  poll  at  muni- 
cipal elections  is  to  be  conducted  in  the  same 
manner  as  at  parliamentary  elections,  and  such 
provisions  of  trie  Ballot  Act  and  schedules  as 
relate  to  a  poll  are  applied  to  municipal  elec- 
tions. By  rule  22  of  the  Ballot  Act  "  every  ballot 
paper  shall  contain  a  list  of  the  candidates  de* 
scribed  as  in  their  respective  nomination  papers, 
and  arranged  alphabetically  in  the  order  of  their 
surnames,  and  (if  iliere  are  two  or  more  candi' 
datss  with  the  same  surname)  of  their  other 
narties.^*  By  sect.  13  of  the  Ballot  Act  **  no  elec- 
tion shull  be  declared  invalid  by  reason  of  a  non- 
compliance with  the  rules,  if  it  appears  to  the 
tribunal  having  cognizance  of  the  question  that 
the  election  was  conducted  in  accordance  with  tlie 
pi'inciples  laid  down  in  the  body  of  the  Act." 

The  petitioner  and  tlie  respondent  P.wereboth  candi- 
dates for  the  office  of  councillors.  The  petitioner's 
name  appeared  twice  on  the  burgess  roll  {there 
being  no  other  person  of  tlie  same  nam£s  on  such 
rcll)  under  two  different  descriptions,  and  he  was 
n&minated  under  both  such  descriptions,  first  with 
his  consent,  as  0.  E.  N.,  of  B.  street,  Barn- 
staple, gentleman,  and  afterwards  witlwut  his 
consent  as  C.  E.  N.,  of  8.  street,  Bishops 
Tawton^  land  agent. 


The  respondent  O.  being  the  returning  officer ^eniend 
the  name  of  the  petitioner  twice  in  the  haBot 
papers,  once  in  respect  of  each  nominaiian ;  71 
voters  put  marks  aaainst  his  name  under  the  ow 
nomination,  and  301  voters  put  marke  against  his 
name  in  the  other.  By  adding  the  two  sets  of 
votes  together  the  petitioner  had  a  majority  over 
the  respondent  P.,  otherwise  not. 

Held,  thai  there  had  not  been  such  non-compliance 
with  tlie  rides  of  the  Ballot  Act  as  to  invalidats 
the  election  of  the  petitioner,  and  ihat  tlie  peti' 
tioner  was  entitled  to  be  returned. 

Such  provisions  of  the  Ballot  Act  as  confine  chjec 
tions  to  the  nomination  paper  to  a  period  pre- 
ceding the  taking  of  the  poll  do  not  apply  to 
mujiicipal  elections,  which  are  to  be  conducted,  as 
respects  nominaiion,  according  to  the  Municipal 
Election  Acts. 

Case  stated  under  the  Corrupt  Practices  (Moni- 

cipal  Elections)  Act  1872. 

1.  The  election  to  which  this  petition  relates  is 
an  election  of  three  councillors  for  the  North 
Ward  of  the  borough  of  Barnstaple,  which  took 
place  on  the  2nd  of  Nov.  1874,  when  Thomas  Clif- 
ford, James  Harris,  Henry  Hortop,  Thomas  May, 
Charles  Edward  Northcote  (the  petitioner)  aim 
John  Pulsf ord  (one  of  the  respondentR)  were  candi- 
dates, and  the  said  James  Harris,  Thomas  Maj, 
and  John  Pulsford  have  been  in  the  usual  manner 
declared  to  be  duly  elected. 

2.  The  respondent,  T.  W.  M.  W.  Guppy,  was  the 
presiding  alderman  at  the  said  election. 

3.  [Petition  presented  11th  November  187i 
and  be  taken  as  part  of  case.] 

4.  The  name  of  the  petitioner  appears  twice 
upon  the  burgess  roll  of  the  said  borough  of 
Barnstaple,  as  follows : — 

In  the  North  Ward  as 


Parish. 

Name. 

Property* 

Street.  UiMb 

Banutaple 

Northoote,  Charles  OfSoe  Boild- 
Edward               i     lugs 

Bontpori* 
strert 

In  the  Sonth  Ward  as 

Parish. 

'  Name. 

Propevtja 

Street,  Um. 

Bishops  Tawton 

Northoote,  Charles 
Edward 

House 

Soath-stTMt 

\ 


5.  There  is  no  other  person  named  Charles 
Edward  Northcote  upon  the  said  burgess  rolL 

6.  The  petitioner  was  duly  nominated  as  a 
candidate  at  the  said  election  by  the  name  and 
description  of  "  Northcote,  Charles  Edward, 
South-street,  Bishops  Tawton,  land  agent." 

7.  The  petitioner  was  afterwards  and  without 
his  knowledge  or  consent,  also  nominated  in 
writing  by  one  of  the  burgesses  of  the  said  North 
Ward  by  the  name 'and  description  of  "North- 
cote, Charles  Edward,  Boutport-street,  Barnstaple, 
gentleman." 

This  nomination  paper  was  in  the  words  and 

figures  following : 

Borongh  of  Barnstaple, 

Eleotion  for  oonnoiUora  for  the  North  Ward  of  tbe 
borongh  of  Barnstaple,  to  be  held  on  2nd  Not.  1874 

Nomination  Paper. 

I,  the  undersigned,  WUlUm  Priest,  of  FOtoa-slrftti 

uv  \}[i«  NotUl  Wcurd  of  the  boronffh  o£  Bamstapkb  Mw  • 

\>«t%oii.  «DX»\\X»^\A'^c^AV2rc  \}ck»^^tth  Ward  in  tha  sid 
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borongh  of  BamBtftple,  do  hereby  nominate  the  following 
person  as  aproper  person  to  serve  as  coonciUor  for  the 
•aid  North  Ward. 


Bur  amine. 

Other  names. 

Abode. 

Bank,  Profeaaion, 

or 

Oooapation. 

Korthoote     Chariot  Edward 

Boutport-8t,.. 
Barnstaple 

Gentleman 

Dated   the  28th  Oct.,  in  the  year  of  Onr   Lord 
one  thousand  eight  hundred  and  seventy-fonr. 
(Signed)  William  Priest. 

At  the  time  when  the  burgess  roll  aforesaid 
was  made  up,  aiid  from  that  time  to  the  present, 
the  premises  in  Bout  port-street  were  and  have 
been  an  office  only,  where  the  petitioner  carried 
on  bis  business  as  a  land  agent,  but  neither  be  nor 
any  of  bis  family,  during  the  time  aforesaid,  slept 
or  lived  upon  those  premises;  but  ho  and  his 
family,  during  the  time  aforesaid,  slept  and  lived 
in  the  house  in  South- street,  in  Bishops  Tawton, 
aforesaid,  which  is  in  the  South  Ward,  within  the 
borough  of  Barnstaple. 

8.  Tlie  following  is  the  form  of  the  ballot  paper 
nscd  at  the  said  election : 


2 


CLirroRO. 

Thomas  Clifford,  of  Book.yard,  Barnstaple,  batcher 
and  cattle  dealer. 


Habbis. 
James  Harris,  of  Gay-street,  Barnstaple,  seed  mer 
chant. 


UOKTOP. 

Henry  Hortop,  of  High>stxeet,  Barnstaple,  draper 
and  accoontant. 


Mat. 
Thomas  May,  Bontport-btreet,  hotel  proprietor. 

NOSTHCOTX. 

Charles   Edward   Northoote,    of    Bontport-stre^t, 
Barnstaple,  gentleman. 


NOBTUCOTE. 

Charles     Edward    Northcote,    of    Bonth-street, 
Bishops  Tawton,  land  agent. 


PULfFOBD. 

John  Palsford,    of    Ebberly.terrace,    Barnstaple, 
statuary. 


9.  It  appeared  at  the  counting  of  votes  at  the 
said  election — 

(a)  That  71  electors  had  marked  a  cross  upon 
their  respective  ballot  papers  opposite  to  the 
name  of  Northcote,  No.  5. 
(h)  That  301  electors  had  marked  a  cross 
upon  their  respective  ballot  papers  opposite 
to  the  name  of  Northcote,  No.  6. 

(c)  That  of  the  said  71  and  801  electors  eight 
only  bad  marked  crosses  opposite  to  both 
names,  Northcote  No.  5,  and  Northcote 
No.  6. 

(d)  That  the  remaining  candidates  had  re- 
ceived the  following  numbers  of  votes  : 
Clifford,  8;  Harris,  608;  Hortop,  14-;  May, 
l}72 ;  Pulsford,  339. 

10.  The  petitioner  claimed  to  be  entitled  to  be 
declared  elected,  together  with  the  said  James 
Harris  and  Thomas  May,  instead  of  the  suid  John 
Palsford. 

Tbo  respondent,  T.  W.  M.  W.  Guppy,  declared 
the  said  James  Harris,  Thomas  May,  and  the 
respondent,  John  Pulsford,  to  be  duly  elected. 

The  question  for  the  opinion  of  the  court  was 
whether  the  petitioner  or  the  respondent  Pulsford 
ought  to  be  declared  duly  elected  as  councillor  for 
the  North  Ward  of  the  borough  of  Barnstaple. 

Gorst  (G.  Linois irith  him),  for  the  petitioner. 

Ttnuaut  for  the  respondent  Pulj^ford. 


The  arguments  sufficiently  appear  from  the 
judgment.  Cur,  adv.  viilt. 

May  8. — The  written  judgment  of  the  Court 
(Lord  Coleridge,  C.  J.,  Brett,  Denman,  and  Archi- 
bald, JJ.)  was  delivered  as  follows,  by 

Brett,  J.— At  the  time  of  the  passing  of  the 
Ballot  Act,  parliamentary  elections  were  conducted 
partly  according  to  the  common  law  practice  and 
partly  as  regulated  by  the  parliamentary  statutes. 
The   mode  of  conducting  such  elections  is  so  well 
known  that  it  is  unnecessary  to  recapitulate  it< 
Municipal  elections  were  conducted  according  to 
the  regulations  of  the  Municipal   Elections  Act 
(22  Yicl.  c.  35).    By  sect.  30  of  the  former  statute, 
it  was  enacted  that  upon  the  1st  Nov.  in  every 
year  the  burgesses  enrolled    in   every  borough 
should  openly  assemble  and  elect  from  the  persons 
qualified  to  be  councillors,  the  councillors  of  such 
borough,  &c. ;  by  sect.  32,  every  election  of  coun- 
cillors, &c.,  shall  be  held  before  the  mayor  and 
assessors,  &c.,  and  the  voting  at  every  such  elec- 
tion shall  commence  at  9  o'clock  in  the  forenoon, 
and  shall  finally  close  at  4  o'clock  in  the  afternoon 
of  the  same  diay,  &c.    By  the  Act  22  Vict.  c.  35, 
8.  6:  "At  any  election  of   councillors,  &c.t  any 
person  entitled  to   vote  may  nominate   for   the 
office  of  councillor  any  such    person,    <&c.,    and 
every  such  nomination  shall  be  in  writing,  and 
shall  state  the  Christian  names  and  surnames  of 
the    persons    nominated,   with    their   respective 
places  of   abode  and  descriptions,  and  shall    bo 
signed  by  the  party  nominating  and  sent  to  the 
town  clerk  at  least  two  whole  days  (Sunday  ex- 
cluded) before  the  day  of  election."  By  sect.  7 :  "Any 
nomination  paper  may  be  in  the  form  contained  in 
the  schedule  to  the  Act  annexed  or  to  the  like 
efifect."    By  sect.  8 :  "At  any  election  of  coun- 
cillors, <&c.  ...  if  the  number  of  persons  so  nomi- 
nated shall  exceed  the  number  to  be  elected,  the 
councillors  to  be  elected  shall  be  elected  from  the 
persons  so  nominated,  and  from  them  only.     If  the 
number  of  persons   so  nominated    shall    be  tbo 
same  as  the  number  to  be  elected,  such  persons 
shall  be  deemed  to  be  elected,  and  the  mayor,  &c., 
shall  publish  a  list  of  the  names  of  the  persons  so 
elected  not  later  than  11  o'clock  in  the  morning 
of  the  said  day  of  election."  In  both  parliamentary 
and  municipal  elections  there  was  the  nomination, 
which  took   place  whether  the  election  was  con- 
tested or  not,  and  in  both,  if  there  was  a  contest,  the 
election  was  naturally  divided  into  three  periods, 
the  first  including  the  nomination  and  all  neces- 
sary to  be  done  up  to  the  moment  of  its  being 
determined  that  a  poll  must  be  taken,  and  tbo 
second,  and    third     the    taking    of  a   poll    and 
declaring  the  result  of  it.     The  mode  of  voting 
at  the  poll  was  the  same  in  both,  but  the  mode  of 
nominating  candidates  was  diilerent,  such  nomi- 
nation   at    parliamentary    elections    being    in    a 
traditionary  manner  by  speech,  but  at  municipal 
elections  in  a  regulated  manner  by  nomination 
papers.    It  was  in  this  state  of  things  that  tbo 
Ballot  Act  was  passed,  and   the  first  point    to 
to  be  considered  is  the  manner  in  which  and  the 
phraseology  by  which  it  deals  with  the  necessarily 
distinct  periods  of  an  election.    It  seems  to  us  to 
deal  distinctly  with  three  periods  of  an  election  : 
first,  with  the  period  up  to  the  time  of  the  deter- 
mination that  a  poll  must  be  taken ;    secondly, 
with  the  period  of  the  taking  the  poll ;   tUv^rdV^j  ^ 
with  the  period  ot  «kWietXA\xC\\i^  \5A\^  ^<$i«^"w:vcv%  \Xva» 
result  oi  t\ie  poW.   TVi^  ^\.^\.w\.^  Xi^^wi's.  \ii  ^^vioccw^ 
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only  "with  parliamentary  elections  ;  the  greiter 
part  of  the  Act  deals  naturally  with  the  new  mode 
of   taking  the  poll  at  a  parliamentary  election  ; 
but  sect.  1  and  rules  1  to  12  inclusive  deal  with 
the  new  mode  of   nomination   at  parliamentary 
elections.     By  sect.  1  a  candidate  for  election  to 
serve  in  Parliament  for  a  county  or  borough  shall 
\>e  nominated  in  writing.    The  writing  shall  be 
delivered   "during   the   time    appointed  for  the 
r^lection."     If  at  the  expiration  of  one  hour  "  afler 
•.,ho  time  appointed  for  the  election "  no  more 
c  mdidates  stand  nominated  than  there  are  racan- 
cies  to  be  filled  up,  the  returning  officer  shall  forth- 
with declare  the  candidates  who  may  stand  nomi- 
nated to  be  elected,  &c.,  but  if,  at  the  expiration  of 
such  hour,  more  candidates  stand  nominated  than 
there  are  Tacancies  to  be  filled  up,  the  returning 
officer   shall    "  adjourn    the  election "  and  shall 
*'  take  a  poll."    Here  the  first  period  is  distinctly 
defined,  and  the  phrase  used  to  define  it  is  "  the 
time  appointed  for  the  election,  and  the  expiration 
of  one  hour  after  the  time  appointed  for  the  elec- 
tion."   The  second  period  is  described  as  the  time 
during  which  the  returning  officer  shall  adjourn 
the  election  and  shall  take  a  poll,  "  and  the  time 
after  the  adjournment  of  an  election  by  the  re- 
turning officer  for  the  purpose  of  taking  a  poll." 
That  which  is  called  "  the  election  "  is  separated 
from  that  which  is  called  **  the  taking  a  poll,"  and 
the  former  is  adjourned  while  the  latter  is  taking 
place.     So  in  rule  1  of  schedule  1, "  Rules  for  Par- 
liamentary Elections."    The  returning  officer  is  to 
give  public  notice  of  the  day  on  which,  and  the 
place  at  which  he  will  proceed  to  "  an  election," 
and  of  the  time  appointed  for  "  the  election,"  and 
of  the  day  on  which  the  **  poll  will  be  taken  "  in  case 
the  election  is  contested.  By  rule  2  "the  day  of  elec- 
tion" shall  be  fixed.  By  rule  3,  "the  place  of  election" 
"  shall  be  a  convenient  room."     In  this  rule  "  the 
election,"  which  is  to  take  place  in  a  room,  is 
obviouslj'  only  the   nomination.     So  bv  rule  4: 
"The  time   appointed"  for  "the  election"  shall 
be  "  such  two  hours  between  the  hours  of  ten  in  the 
forenoon  and  three  in  the  afbernoon,  as  may  be 
appointed."    These  two  hours  are  obviously  the 
time  of  an  uncontested  election,  or  of  the  nomina- 
tion only,  if  the  election   is  contested.     Rules  5 
and  0  regulate  the  mode  of  nomination  at  a  par- 
liamentary election.    By  rule  8  "  the  nomination 
j>apers  shall  be  delivered  to  the  returning  officer 
at  the  place  of  election  during  the  time  appointed 
for  the  election."   Here  the  place  is  that  described 
in  rule  o,  and  the  time  is  that  described  in  rule  4, 
and  the  first  is  not  the  place  at  which,  and  the 
hjccond  is  not  the  time  during  which,  a  poll  can  be 
taken.     Rules   12  and  13,  which  must  hereafter 
again  bo  noticed,  apply  to  the  nomination  period, 
and   are  still  within  the  division  of  the  statute 
licaded  "  Rules  for  Parliamentary  Elections."    By 
rule  12  "  A  person  shall  not  be  entitled  to  have  his 
name  inserted  in  any  ballot  paper  as  a  candidate 
unless  he  has  been  nominated  in  manner  provided 
by  this  Act,  and  every  person  whose  nomination 
paper  has  been  delivered  to  the  returning  officer 
•  during    the    time    appointed  for    the  election,* 
shall  be  deemed  to  have  been  nominated  in  manner 
])rovidGd  by  this  Act,  unless  objection  be  made  to 
his  nomination  paper  by  the  returning  officer  or 
Fomo  other  person  before  the  expiration  of  the 
tiiue  appointed  for  the  delivery  or  within  one  hour 
ufterwurds."    And    by  rule  13,    "  the  returning 
oiliccr  shall  decide  on  the  validity  oi  exety  o\>\^g- 


tion  made  to  a  nomination  paper,  and  his  decision, 
if  disallowing  the  objection,  shall  be  final ;  but,  if 
allowing  the  same,  shall  be  subject  to  reversal  on 
petition  questioning  the  election  or  retnm."    The 
period  "  of  the  taking  the  poll  "  is  dealt  with  in 
sect.  2  and  many  subsequent  sections,  and  in  the 
rules,  commencing  with  rule  14,  under  the  head- 
ing or  division  of  "  The  Poll."     By  sect.  2 :  "  In 
the  case  of  a  poll  at  an  election  the  votes  shall  be 
given  by  ballot.    The  ballot  of  each  voter  shall 
consist  of  a  paper  (in  this  Act  called  a  balk)t 
paper)  showing  the  names  and  descriptions  of  the 
candidates."    The  ballot  is  to  take  place  at  poll- 
ing stations.    The  mode  of  taking  the  ballot  is 
regulated  by  many  sections,  and  by  the  rales  14 
to  30.    Nothing  can  be  more  distinctly  divided  in 
treatment  or  in  words  than  that  which  is  in  the 
Ballot  Act  called  "  the  election,"  from  that  which 
is  called  "  taking  the  poll."    Up  to  this  point  of 
the  judgment,  then,  we  have  at  a  manicipal  elec- 
tion the  nomination  and    polling,    if   a  poll  be 
taken,    regulated    by    the     Municipal    Election 
Statutes,  and  the  nomination  and  polling  at  a 
parliamentary  election,    regulated    by    the   new 
fei;islation  of  the  Ballot  Act,  and  in  both  cases  a 
sharp  distinction  drawn  between   the  period  of 
nomination  and  the  period  of  polling.     It  is  now 
to  be  considered  whether  all,  or  if   only  a  part 
how  much  of  the  procedure  at  a  municipal  elec- 
tion is  altered  by  the  Ballot  Act.    That  statote  is 
divided  into  parts.     Part  1  is  entitled,  **  Parlia- 
mentary elections,"  and  is  divided  into  sections 
from  1  to  19  inclusive;  then  follows  part  2,  en- 
titled, "Municipal  elections."      These    elections 
have  not  been  mentioned  in  part  1.     By  sect  *2f), 
which  is  the  first    which  deals  with   mnnidpal 
elections  :  "  The  poll  at  every  contested  mnnidpal 
election  shall,  so  far  as  circumstances  admit,  be 
conducted  in  the  manner  in  which  the  poll  is  by 
this  Act  directed  to  be  conducted  at  a  contested 
parliamentary  election,  and  subject  to  the  modifi- 
cations expressed  in  the  schedules  annexed  hereto, 
such  provisions  of    this    Act,  and    of    the   said 
schedules,  as  relate  to  or  are  concerned  with  a  poll 
at  a  parliamentary  election,  shall  apply  to  a  poll 
at  a  contested  municipal  election,"  and  "  a  muni- 
cipal election  shall,  except  in  so  far  as  relates  to 
the  taking  of  the  poll  in  the  event  of  its  being 
contested,  be  conducted  in  the  manner  in  which  it 
would  have  been  conducted  if  this  Act  hadnoi 
passed."     In  the  first  part  of  the  section,  it  is  not 
a  municipal  election  which  is  mentioned,  nor  even  a 
contested  municipal  election,  but  the  poll  at  aeon- 
tested  municipal  election,  and  it  is  not  a  Parliamen- 
tary election  to  which  it  is  assimilated,  but  the 
poll  at  a  contested  parliamentary  election.    And 
in  the  second  part,  a  municipal  election  "  shall  be 
conducted  "  in  the  same  manner  as  before,  except 
in  so  far  as  relates  to  the  taking  of  the  poll  in  tDe 
event  of  its  being  contested.    If  there  is  no  con- 
test the  whole  municipal  election  is  to  be  condocted 
as  before.    If  there  is  a  contest,  all  but  the  taking 
of  the  poll  is  to  be  conducted  as  before.    And  con- 
sidering the  plain  division  made  in  the  Act  as 
before  pointed  out,  between  the  other  parts  of  vi 
election  and  the  poll,  or  the  taking  of  the  poll,  it 
cannot,  upon  consideration,  be  held  that  the  pro- 
visions as  to  the  nomination  are  within  the  mean* 
ing  of  this  section,  such  provisions  *'  as  relate  to  or 
are  concerned  with  the  poll."     The  nomioattoo, 
therefore,  and  all  proceedings  with  regard  to  iU 
\  «x^  \A  \^  c»ad\x.c^d  as   before,  Le.,  aoeordiog 
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to  the  Statutes  5  &  6  Will  4,  c.  76.  and  22 
Vict.  c.  35,  except  in  this,  that,  according  to 
the  note  at  the  cud  of  the  form  of  the  nomi- 
nation paper  in  Schedule  2,  "  The  form  of 
nomination  paper  in  a  municipal  election  shall,  as 
nearly  as  circumstances  admit,  be  the  same  as  in 
the  case  of  a  parliamentary  election,"  Consider- 
ing the  construction  of  sect.  20,  and  its  affirmative 
and  negativ^e  restriction  of  the  effect  of  the  Ballot 
Act  in  municipal  elections  to  the  cocduct  of  the 
taking  of  the  poll  alone,  this  note  is,  in  our  opinion, 
not  sufficient  to  authorise  any  alteration  in  the 
substantial  requisites  under  the  former  statutes  of 
a  nomiuation  at  a  municipal  election.  We  are, 
therefore,  of  opinion  that  the  moJe  of  con- 
ducting the  nomination  at  a  municipal  election, 
whether  contested  or  uncontested,  is  still  regulated 
by  the  municipal  election  statutes,  and  that  no  defect 
in  a  nomination  which  would  bo  fatal  under  those 
statutes  can  bo  cured  by  rules  12  or  13  of  the 
Ballot  Act.  As  the  nomination  is  not  to  be  made 
•*in  the  manner  provided  by  the  Ballot  Act," 
those  rules  are  by  their  terms  prevented  from 
being  applicable.  And  sect.  13  is  almost  inap- 
plicable to  any  defect  but  one  in  a  nomination  at 
a  municipal  election,  because  such  defect — unless 
it  be  in  the  form  of  the  nomination  paper — is  not 
a  non-compliance  with  the  rules  contained  in  the 
first  schedule  or  a  mistake  in  the  use  of  the  forms 
in  the  second  schedule  of  the  Ballot  Act.  Turning 
now  from  the  interpretation  of  the  Ballot  Act  to 
its  application  to  the  points  raised  as  to  the  con- 
duct of  the  election  in  question,  it  is  admitted  that 
one  nomination  of  the  petitioner,  Mr.  Edward 
Northcote — namely,  that  represented  as  No.  5, 
was  a  bad  and  void  nomination  under  the  Muni- 
cipal Election  Statutes  [Reg  v.  Coward,  17  Q.  B. 
893).  If  it  had  been  the  only  nomination,  the 
candidature  of  the  petitioner  ought  to  have  been 
rejected.  But  the  petitioner  was  by  another 
nomination  paper,  that  represented  as  No.  6,  well 
nominated.  It  was  impossible,  therefore,  as  it 
seems  to  us,  to  reject  his  candidature.  Suppose 
there  had  been  but  one  vacancy,  and  the  petitioner 
had  been  the  only  person  nominated,  but  once  by 
a  good  and  once  by  a  bad  nomination,  it  is  absurd 
to  s^y  that  the  bad  nomination  would  destroy  the 

good  one.  He  must  have  been  at  once  declared 
uly  elected  upon  the  good  nomination.  The 
suggestion  that  the  returning  officer  ought  not  to 
inquire  whether  two  nominations  of  the  same  name 
do  or  do  not  apply  to  the  same  person  would  lead  to 
this,  that  ifthe  same  person  were  twice  nominated  for 
one  vacancy,  and  no  one  else  were  nominated,  yet 
there  must  be  a  poll  by  ballot  for  the  two  names 
but  one  person.  The  t<tatement  of  such  a  proposi- 
tion ])roves  its  absurdity.  It  is  obviously  the 
duty  of  the  returning  officer  to  inquire  whether 
nominations  which  might  apply  to  one  or  to 
different  persons  are  of  the  same  or  different 
persons.  A  bad  nomination  cannot  avoid  a  good 
nomination  of  the  same  person.  Mr.  Northcote 
was,  therefore,  a  candidate  properly  nominated, 
and  there  were  other  candidates  properly  nomi- 
nated, and  there  were  more  candidates  elected 
than  there  were  vacancies  to  be  filled  up.  It 
was  then  by  necessity,  and  by  the  terms  of  all  the 
statutes,  the  duty  of  the  returning  officer  to  take 
a  poll.  From  that  point  the  sections  and  rules  of 
the  Ballot  Act  which  apply  to  the  conduct  of  a 
|)oll  were,  by  the  terms  of  sect.  20,  applicable,  and 
the  poll  was  to  be  taken  according  to  the  sections 


and  rules  in  the  Act.  By  rule  22  "each  ballot 
paper  shall  contain  a  list  of  the  candidates  do- 
scribed  as  in  their  respective  nomination  pipers." 
A  question  is  raised  whether  the  name  of  a  candi- 
date twice  nominated  ought  by  virtue  of  this 
rule  to  be  twice  entered  in  the  ballot  paper.  It  i« 
suggested  that  if  it  is  not  he  will  not  bo  described 
as  in  his  nomination  papers.  This  is  one  of  thu 
sort  of  points  which  must  arise  upon  such  statutes. 
No  one  foresaw  the  exact  difficulty  of  dealing  in 
this  respect  with  a  double  norai  nation.  The  answer 
to  the  difficulty  seems  to  be,  that  inasmuch  as  iho 
ballot  paper  is  to  contain  a  list  of  the  candidates 
and  not  a  list  of  their  nominations,  the  returning 
officer  should  enter  the  name  of  the  candidate,  and 
either  describe  him  only  as  in  his  correct  nomina- 
tion paper,  or  append  to  his  name  the  descriptions 
in  any  of  his  nomination  papers  which  differ,  as 
thus  :  '*  Charles  Edward  Northcote,  described  in 
one  nomination  paper  as  of  Bridport-street,  Barn- 
staple, gentleman,  and  in  another  as  of  South- 
street,  Bishops  Tawton,  land  agent."  To  enter  his 
name  twice,  as  if  he  were  two  candidates,  is 
obviously  wrong  as  matter  of  sense,  and  contrary 
to  the  words  of  the  rule.  The  ballot  paper  in  tlio 
present  case  was  therefore  wrongly  drawn  up. 
Still,  Mr.  Northcote  was  a  candidate,  and  o72 
electors  voted  for  him,  intending  to  vote  for  him. 
It  is  true  that  71  voted  for  him  under  his  descrip- 
tion in  No.  6  and  301  under  his  description  as 
No.  6.  If  both  the  71  and  301  votes  can  be  counted 
as  votes  given  for  him,  he  was  duly  elected,  and  so, 
even  though  eight  votes  should  be  struck  off  on 
the  ground  that  eight  voters  put  two  crosses  to 
indicate  their  vote,  one  to  No.  5  and  one  to  No.  t>. 
The  question  is  whether  all  the  votes  given  for  him 
should  be  counted  as  votes  given  for  him.  Tfio 
countinsr,  it  should  seem,  should  bo  under  sect.  Of» 
of  5  &  (5  Will.  4,  c.  76,  as  amended  by  the  schedule  of 
the  Ballot  Act.  That  sect.  (35)  enacts  "  that  the 
mayor  and  assessors  shall  examine  the  voting 
papers  so  delivered  as  aforesaid,  for  the  pur[)ojso 
of  ascertaining  which  of  the  several  persons  voted 
for  are  elected,  and  so  many  of  such  persons,  beinjt; 
equal  to  the  number  of  persons  then  to  be  cho-<eii, 
as  shall  have  the  greater  number  of  votes  shall  bo 
deemed  to  be  elected."  If  the  votes  in  the  present 
case  had  been  counted  and  treated  according  to 
the  words  of  that  section  tlie  number  of  votes 
really  given  to  appellant  entitled  him  to  bo  de- 
clared to  be  elected.  There  is  nothing  to  prevent 
the  counting  and  treating  of  the  votes  according 
to  the  words  of  that  section,  and  according  to  thu 
truth,  but  the  irregular  form  of  the  ballot  paper. 
That  irregularity  of  form  neither  deceived  or 
misled  any  voter.  It  was  irregularity  or  mistako 
in  the  form  of  the  ballot  paper,  the  form  of  which 
is  given  in  schedule  2  of  the  Ballot  Act.  As  the 
mistake  neither  deceived  or  misled  any  voter,  it 
may  properly  bo  said  that  it  did  not  affect  the 
result  of  the  election.  The  mistake  therefore 
was,  as  it  seems  to  us,  cured  by  sect.  13  of  the 
Ballot  Act,  which  enacts  that  **  no  election  shall 
be  declared  invalid  by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to 
this  Act,  or  any  mistake  in  the  use  of  the  forms 
in  the  second  schedule  to  this  Act ;  if  it  appears, 
&c.,  that  the  election  was  conducted  in  accordance 
with  the  principles  laid  down  in  the*  body  of  this 
Act,  and  that  such  non-compliance  or  mistake  did 
not  affect  the  result  of  the  election."  Tho^t  ««icA»Nwcv 
is  applicable  lo  \.Vi<b  \.^\xi^  ^i  \Xi^  \^>  ^>2^^  ^'^ 
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poll  at  a  municipal  election  is  to  be  taken  or  con- 
ducted according  to  the  provisions  applicable  to  a 
poll  of  the  Ballot  Act.  That  section  is,  therefore, 
applicable  to  the  taking  of  the  poll  at  a  municipal 
election.  For  these  reasons  we  are  of  opinion 
that  the  petitioner  was  duly  elected,  and  that  the 
return  should  be  amended  accordingly. 

Judgment  for  petitioner. 

Attorneys  for  petitioner,  Gu8cotte,  Wadham,  and 
Daw. 

Attorneys  for  respondent  Pulsford,  Church,  Sons, 
and  Clarke,  for  Tlwme,  Barnstaple. 


Wednesday,  May  5, 1875. 
Wells  v.  The  Mayor^    Ac,    op   Kingstox-upon- 

HULL. 

Contract — Interest  in  land   within  sect,  4  of  the 
Statute  of  Frauds — Licence  to  use  graving  dock — 
Corporation — Contract  with,  when  it  may  he  not 
under  seal, 
A  municipal  corporation  being  the  owners  of  a 
graving  dock,  permitted  the  tt«e  of  it  to  shipowners 
for  the  purpose  of  repairing  their  ships  upon 
certain  terms  specified  in  a  series  of  regulations. 
Under  these  it  was  necessary  for  the  shipoumer 
to  enter  the  name  of  his  vessel  in  a  hook  kept  hy 
Hie  Borough  Treasurer  and  pay  an  entrance  fee, 
and  the  use  of  the  dock  was  granted  in  the  order 
of  priority  of  application,  and  each  vessel  was 
required  to  take  tier  turn  ai  the  time  of  which 
notice  was  given  to  the  owner.     Certain  charges 
were  made  for  dockage,  and  it  was  required  that 
they  he  paid  before  the  vessel  left  the  docV,     The 
gates  of  the  dock  were  under  the  control  of  an 
officer  of  the  corporation  who  opened  and  closed 
{hem  for  the  docking  and  undocking  of  the  vessels. 
The  use  of  blocks  and  shores  the  property  of  the 
coiyoration  was  permitted  to  the  vessels  in  the 
dock,  hut  the  shipowners  were  m^ade  responsible 
for  them,  and  also  for  cleaning  out  the  dock  daily 
to  the  satisfaction  of  the  officer  of  the  corporation. 
The  plaintiff  duly  entered  a  vessel  and  paid  the 
entrance  fee,  but  the  defendants  admitted  another 
vessel  in  the  turn  which  properly  belonged  to  the 
plaintiff.     Upon  an  action  for  damages  in  respect 
of  the  breach  of  contract  in  not  giving  the  plaiji- 
tiff's  ship  her  turn  in  order,  a  verdict  was  returned 
fur  the  plaintiff. 
Held,  first,  that  the  contract  was  not  intended  to  be  and 
was  not  concerning  an  interest  in  land,  and  tJierC' 
fore  need  not  be  in  writing  under  tlie  ^th  section  of 
the  Statute  of  Frauds,  and  secondly,  that  being  a 
matter  of  frequent  occurrence  and  of  daily  iieces' 
siiy,   the  case  came  within  the  recognised  excep' 
t ions  to  tlie  rule  that  a  corporation  can  only  con^ 
trad  under  its  common  seal,  and  that  this  contract, 
though  not  under  seal,  was  nevertheless  binding 
on  the  defeyidants. 
Tins  was  an  action  tried  before  Archibald,  J.  at 
the  Spring  Assizes  for  the  West  riding  of  York- 
shire at  Leeds  in  1874. 

The  plaintiff  was  a  shipowner  at  Kingston-Upon- 
ITiill,  and  the  owner  of  a  steamship  called  the 
Wells.  The  defendants  who  are  the  Municipal 
Corporation  of  Hull  are  proprietors  of  a  graving 
dock,  built  upon  and  which  they  hold  as  part  of 
the  old  corporate  property.  They  are  an  ancient 
corportion  appointed  by  Royal  Charter  originally, 
and  came  under  the  Municipal  Corporations  Act 
on  the  passing  of  that  measure.    This  gra^m^ 


dock  the  defendants  are  accnstomed  to  let  to 
persons  requiring  the  same  for  the  purpose  of 
repairing  their  ships,  and  they  let  it  Babject  to  and 
in  accordance  with  certain  regulations,  which  are 
of  importance  in  this  case^  and  are  as  follows : 

Regulations  for  the  Corporation  Chraving  Dock. 

1.  The  dock  will  be  let  to  partiee  requiring  the  taoM 
for  the  repair  of  vesselB,  at  snch  rates  as  the  oonndl  cf 
the  horongh  shall  from  time  to  time  sanctioxi. 

2.  With  a  view  to  seonre  to  parties  as  far  as  possible 
the  nee  of  the  dock,  in  the  order  of  priority  of  ^plication, 
a  book  is  kept  by  the  borough  treasurer  at  the  Town  Hall, 
in  which  the  names  of  all  vessels  intended  for  repair  in 
the  dock  must  be  entered,  and  as  far  as  practicable  pri- 
ority will  be  given  to  vessels  in  the  order  of  entry,  snb- 
jeot  nevertheless  to  these  regulations ;  and  also  in  case  of 
any  question  as  to  priority  of  any  vessels,  such  question 
shall  be  determined  by  the  borough  treasurer  in  watii 
manner  as  he  shall  see  fit,  and  his  decision  shall  be  final 

3.  No  channng  of  turns  shall  be  allowed. 

4.  No  vessel  is  to  be  entered  in  the  book  except  by  a 
written  order  from  the  owner  or  master. 

5.  On  entering  each  vessel  a  sum  of  3Z.  3s.  shall  be  paid 
to  the  borough  treasurer  as  entrance  money. 

6.  The  entrance  money  will  be  allowed  as  part  of  the 
dockage  if  the  account  for  snch  dockage  and  moneys  par- 
able in  respect  of  the  vessel  shall  be  paid  within  ten.  dan 
after  the  same  is  sent  in.  If  the  account  is  not  so  paid, 
the  entrance  money  will  be  absolutely  forfeited.  The 
entrance  monev  and  the  right  of  turn  for  the  use  of  the 
dock  will  also  be  absolutely  forfeited  if  the  vessel  doen 
not  take  her  turn  at  the  time  specified  at  the  time  of 
entry,  or  subsequently  fixed  by  notice  (written  or  verbal) 

given  to  the  owner,  master,  or  other  person  in  charge,  or 
aving  the  docking  of  the  vessel. 

7.  '^e  treasurer  may  on  behalf  of  the  oorporation,  not- 
withstanding the  preceeding  regulation  require  the  par- 
ment  of  all  dockage  or  other  moneys  payable  in  respect  of 
any  vessel  before  such  vessel  is  allowed  to  leave  the  dock, 
and  to  preserve  the  lien  of  the  corporation  may  detain 
such  vessel,  and  dockage  in  respect  of  the  Tessel  will  be 
chargeable  during  such  time  as  she  may  be  so  detaiiwd  in 
the  dock. 

8.  The  corporation  foreman  will  open  and  close  the  dock 
g^tes  for  the  docking  and  undocking  of  veescQa  as  may  b« 
required. 

9.  The  ground  blocks  and  horizontal  shores  of  the  cor- 
X>oration  may  be  used  for  vessels  in  the  dock,  but  the 
parties  using  the  same  must  take  all  risks  and  respoon- 
bility  in  respect  thereof  and  of  selecting  and  placing  Ihs 
same. 

10.  If  any  injury  or  damage  shall  be  done  to  the  dock, 
dock  gates,  engines,  machine,  blocks,  shores,  stores,  cr 
any  other  property  of  the  corporation,  by  any  vessel  or 
by  any  person  employed  thereon  or  connected  therewith, 
or  if  any  of  the  blocks  or  shores  are  left  adrift  or  lost,  foil 
compensation,  to  be  assessed  and  fixed  by  the  corporation 
surveyor,  shall  be  paid  by  the  occupier  of  the  dock  or 
owner  of  the  vessel,  and  the  compensation  when  so  fixed 
shall  in  like  manner  as  dockage  be  deemed  moneys  par- 
able in  respect  of  the  vessel,  and  shall  be  paid  and  reco? er- 
able  accordingly. 

1 1 .  The  dock  must  be  cleaned  out  each  day  at  the  expend 
of  the  vessel  occupying  it,  to  the  satisfaction  of  the  cor- 
poration foreman  or  other  person  in  charge  of  the  dock, 
and  in  the  event  of  the  occupier  of  the  dock  not  fulfillinf 
this  regulation  the  corporation  will  do  the  work,  and  &U 
charges  or  expenses  in  respect  thereof  shall  be  duutred  to 
the  occupier  of  the  dock  or  owner  of  the  vessel  and 
deemed  moneys  pavable  in  respect  of  the  vessel,  and  be 
paid  and  recoverable  accordingly. 

12.  The  corporation  will  for  the  convenienoe  of  parties 
occupying  the  dock,  afford  the  usual  facilities  for  nsine 
the  same,  but  on  this  distinct  stipulation,  that  the  dock 
will  in  all  cases  be  let  subject  to  the  parties  occnprio; 
the  same  undertaking  all  risks  and  responsibilitieB  WW- 
soevor,  as  the  corporation  not  being  a  trading  body  w31 
not  be  responsible  for  any  injury,  damage,  or  detentioo 
however  caused,  occurring  to  any  vessel  dooking  or  no- 
docking,  or  being  in  the  dock,  or  for  any  damage  what- 
ever resulting  to  the  owner  of  such  ressel  or  aoy  other 
person  connected  therewith. 

13.  The  corporation  will  not  guarmntse  ths  depth  of 
w^it&x  ahowu  by  the  scale  at  the  e&tranes  of  ths  dodc» 
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or  KDj  other  depth  of  water  over  the  approaches  to  the 
dock.  By  order  of  the  Town  Council. 

Hull,  3rd  Jan.  1873. 

In  March  1873  the  plaintiff  wanted  to  repair  his 
steamship  Wells,  and  on  March  15th  his  clerk 
engaged  the  graving  dock  for  the  WeUs,  by  going 
to  the  Treasurer's  ofSce  paying  the  entrance  fee, 
and  having  her  name  entered  in  the  book.  Her 
turn  was  to  be  next  after  the  St.  Petersburg, 
When,  however,  the  St.  Petersburg  came  out  of  the 
dock  the  defendants  allowed  another  steamship 
called  the  Aberdeenshire  to  take  the  turn  which 
belonged  to  the  WeUs,  and  the  latter  was  conse- 
quently delayed,  and  the  plaintiff  put  to  consider- 
aole  expense  in  having  his  ship  repaired  at  another 
place.  It  was  to  recover  damages  for  this  delay, 
and  for  the  expenses  so  incurred  by  the  breach  of 
contract  by  the  defendants  in  not  giving  the 
Wells  her  turn,  that  the  plaintiff  sued  in  this 
action.  The  declaration  contained  three  special 
counts,  and  a  money  count,  one  setting  out  the 
above  regulations.  The  defendants'  pleas  traversed 
the  agreement,  and  further  alleged  that  it  was 
made  subject  to  its  being  practicable  to  dock  the 
WeUs,  and  that  it  was  not  practicable.  The 
amount  of  the  entrance  money  was  paid  into 
court. 

At  the  trial  the  learned  judge  ruled  that  the 
contract  was  not  a  contract  of  an  interest  in 
land,  but  a  mere  licence  of  the  dock,  and  was 
not  required  to  be  in  writing  or  to  be  under  seal. 

The  jury  found  that  the  plaintiff  was  ready  to 
avail  himself  of  the  turn  as  soon  as  the  St.  Peters- 
burg  left  the  dock,  and  that  there  was  not  due 
care  and  caution  on  the  part  of  the  defendants  to 
give  the  plaintiff  his  turn.  Upon  this  the  learned 
judcre  ruled  that  the  defendants  were  answerable 
for  the  want  of  care  and  caution,  and  directed  a 
verdict  for  the  plaintiff,  and  reserving  leave  to  the 
defendants  to  move  to  enter  a  verdict  for  them 
upon  the  ground  that  to  render  the  defendants 
liable  the  contract  in  question  ought  to  have 
been  in  writing,  and  that  it  ought  to  have  been 
under  the  seal  of  the  corporation. 

Accordingly,  in  Easter  Term  1874,  Field,  Q.C., 
moved  for  and  obtained  a  rule  nisi  in  the  above 
term,  against  which 

Wills,  Q.O.  and  Mellor  now  showed  cause. — ^The 
first  point  raised  by  the  defendants  is  that  this 
contract  was  concerning  an  interest  in  land.  But 
the  fair  inference  from  the  regulations  and  the 
coarse  of  business,  is  that  there  was  no  intention 
to  let  land,  when  a  ship  was  allowed  to  use  the 
f^nLYing  dock.  The  employment  of  the  words 
*•  let,"  and  "  take  possession  of "  does  not  neces- 
sarily mean  demise,  see 

B.  T.  Bmith,  3  E.  &  E.  383 ; 
Bean  v.  Hogg,  10  Binigr.  345 ; 

Wright  v.  8tavert,  2  E.  A  E.  731 ;  2  L.  T.  Eep.  K.  S. 
175. 

It  is  merely  a  licence  to  take  the  ship  into  the 
dock  and  there  repair  her.  [Denman,  J. — It  would 
be  a  test  to  consider  if  trespass  could  be  brought  by 
the  occupier  against  anyone  interfering  with  his 
occupation,  especially  against  one  of  the  corpora- 
tion's servants.]  The  regulations  provide  for  the 
presence  of  the  corporation  foreman ;  the  occupier 
cannot  get  into  or  out  of  the  dock  without  him. 
The  words  in  regulations  2,  6,  and  12,  "use  of 
the  dock,"  and  "  using  the  dock,"  show  what  was 
really  contemplated.  The  case  of  Watkins  v.  Over- 
•eerf  of  MiUon'next-Oravesend  (18  L.  T.  Bep.  N.  S.  i 

IIao.  Ca& — YoL,  IX, 


601 ;  L.  Eep.  3  Q.B.  350),  is  in  point  as  showing  that 
a  licence  to  use  moorings  fixed  to  the  soil  is  not  a 
demise  so  as  to  make  the  licensee  an  occupier. 
The  question  is  fully  di'^cussed  also  in  Roods  v. 
Overseers  of  Trumping f on  (23  L.  T.  Rep.  N.  S.  821 ; 
L.  Rop.  6  Q.  B.  56).     It'  the  dock  hero  were  let  to 
each  successive  person  who  uses  it,  the  occupier 
would  be  liable  to  be  rated,  and  would  he  rated  in 
respect  of    his  occupation.      This    could   not  be 
in  such  a  case  as  the  present.     There  is  only  a 
permission  to  come  on  the  land  for  a  particular 
purpose  and  for  a  time.     Just  as  a  person  in  an 
mn  may  have  a  right  to  a  room,  but  not  to  any 
particular  room.     [Lord  Coleridge,   C.  J. — The 
]udgment  of   Hill,   J.,  in  Wright  v.  Staverl  (ubv 
sup.)  instances  a  governess  to  whom  a  room  is 
assigned.    Denman,  J. — If  this  was  a  mere  licence, 
was  it  not  revocable?     See   Wood  v.  Leadbitter 
(13  M.  &  W.  at  p.  844).]    That  case  decides  that  a 
right  to  come  and  remain  for  a  certain  time  on  the 
land  of  another  can  be  granted  only  by  deed  ;  but 
a  licence  coupled  with  a  grant  of  an  interest  in 
the  land  which  would  be  irrevocable  is  not  to  be 
assumed  here.    The  second  point  is  that  the  defen- 
dants, being  a  corporation,  could  only  have  entered 
into  this  contract  under  their  common  seal.     But 
to  the  general  rule  as  to  corporations  contracting 
under  seal,  there  are  well  recognised  exceptions, 
one  of  which  is  that  the  formality  may  be  dis- 
pensed with  where  the  matter  is  of  necessity  or 
urgency.    Now  here  the  corporation  cannot  nold 
a  meeting  without  three  days'  notice  being  given, 
and  yet  the  very  object  of  a  dock  like  this  is  to 
admit  ships  immediately.    As  a  fact  the  Aberdeen- 
shire,  which  was  admitted  instead  of  the  Wclh, 
was  in  a  sinking  state.     It  would  defeat  the  very 
object  of  the  work  of  the  corporation  as  owners  of 
the  dock.     The  South  of  Ireland  Colliery  Company 
V.  Waddle  (18  L.  T.  Rep.  N.  S.  405 ;  L.  Rep.  3  0.  P. 
463),  shows  that  where  the  contract  is  for  a  pur- 
pose connected  with  the  objects  of  the  corpora- 
tion, the  seal  is  dispensed  with.  [Lord  Coleridge, 
C.  J. — That  is  a  case  of  a  trading  corporation. 
What  do  you  say  to  Ludlow  v.  The  Mayor  of 
Charlton  (6  M.  &  VV.  815)  P  ]     That  decision  was 
on  the  ground  that  there  was  no  paramount  con- 
venience so  great  as  to  amount  to  necessity;  if 
there  had  been  it  would  have  come  within  the 
exceptions  to  the  rule  stated  in  the  judgment  as 
applicable  to  municipal  as  well  as  to  trading  cor- 
porations.    [Denman,  J. — Referred  to  Austin  v. 
The  Guardians  of  St.  Maithews  Bethnal  Oreen  (2i> 
L.  T.  Rop.  N.  S.  807;  L.  Rep.  9  0.  P.  91]      In 
that  case  the  duties  of  the  appointee  were  too  im- 
portant to  admit  of  an  informal  appointment,  and 
another  late  case  The  Mayor,  ^c,  of  Kidderhtinster 
V.  Hardwick  (29  L.  T.  Rep.  N.  S.  611 ;  L.  Rep.  i) 
Ex.   13)  was  where  it  was  a  question  of  letting 
tolls,  and  there  was  no  hurry.      Having  regard  to 
the  facts  of  this  case  it  is  almost  a  reductio  ad 
absurdum  to  suppose  that  tne  admission  of  dii$- 
abled  ships  into  this  dock  could  be  done  in  any 
other  way  than  it  was.    In  Church  v.  TJis  Imperial 
Oas  Company  (6  A.  &  E.  846),  the  rules  and  its 
exceptions  are  fully  stated  by  Lord  Denman  as 
they  are  applicable  to  municipal  corporations,  and 
this  case  comes  within  those  exceptions. 

Maule,  Q.C.  and  Cave  in  support  of  the  rule. — 
On  the  point  as  to  the  necessity  of  the  seal,  there 
has  been  throughout  an  assumption  of  urgency 
which  did  not  exist.  It  was  rather  &  d&Vv^^T^^ 
proceeding  in.  TeoX\\»^ ,  ^a  >iX\Kt^  'ti^x^  ^'^  Vs^«isSic^a«»> 
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of  going  to  the  office,  assenting  to  the  rules,  and 
having  the  priority  registered  on  payment  of  the 
fee.  That  snows  that  there  was  in  contemplation 
time  during  which  the  ship  would  be  waiting  her 
tarn.  It  would  not  be  any  difficulty  so  great  as 
suggested  to  affix  the  seal  to  these  contracts  because 
the  corporation  might  appoint  an  officer  for  the  pnr- 

Sose  to  do  this  by  rule.  Pollock,  B.  says,  in  The 
fayor  of  Kidderminster  v.  Hardwick  {ubi  svp.)  "  It 
is  open  to  every  corporation  to  get  rid  of  the  whole 
difficulty  by  appointing  an  agent  to  act  for  them 
under  seal."  All  exceptions  which  have  been  made 
are  in  favour  of  trading  corporations,  and  the  last 
case  is  that  oi  the  South  of  Ireland  Colliery  Company 
V.  Waddle  (ubi  sup.),  where  the  exception  is  ex- 
pressly put  on  that  ground,  as  it  was  said  that  the 
contract  was  for  a  purpose  connected  with  the 
objects  of  the  corporation.  This  is  not  so  here,  this 
is  an  ancient  corporation,  and  the  letting  of  this 
dock  is  in  no  sense  one  of  the  objects  of  its  exist- 
ence, the  dock  is  built  on  corporate  land  and  the 
corporation  might  have  made  any  other  use  of  it 
they  pleased.  Lyte  v.  The  St,  Pancras  Board  of 
Guardians  (27  L.  T.  Eep.  N.S.  342),  where  there 
was  a  non-trading  corporation  decided,  that  the 
appointment  of  a  medical  officer  to  an  inHrmary 
must  be  made  under  seal.  The  exceptions  then 
are  in  the  case  of  trading  corporations  and  in 
trading  matters.  The  London  Dock  Company  v. 
Sinnott  (8  E.  &  B.  347)  is  even  stronger  in  our 
favour  because  there  the  plaintiffs,  though  a  trad- 
ing corporation,  were  held  not  bound  by  a  parol 
agreement  to  execute  a  contract  for  scavenging  the 
docks.  Again  The  Copper  Miner^s  Company  v. 
Fox  (16  Q.B.  229),  where  the  contract  was  relating 
to  a  purpose  for  which  the  plaintiffs  were  not  in- 
corporated, it  was  held  not  binding  on  them.  The 
other  point  is  that  this  contract  ought  to  have  been 
in  writing  because  it  was  within  the  4th  section  of 
the  Statute  of  Frauds.  On  this  point  Wood  v. 
Leadbitter  is  a  direct  authority.  That  was  where 
a  ticket  of  admission  to  the  grand  stand  at  Don- 
caster,  was  held  to  be  a  grant  of  an  interest  in 
land,  and  not  being  by  deed  was  revocable  as  a 
mere  parol  licence.  This  is  an  a  fortiori  case 
because  here  the  possession  must  be  an  exclusive 
one.  It  is  said  that  the  8th  Rule  negatives  exclu- 
sive possession,  but  it  is  clear  that  the  corporation 
foreman  is  only  present  as  a  porter  or  concirego, 
and  does  not  interfere  with  the  occupation  by  the 
shipowner.  It  was  asked  if  trespass  could  be 
maintained  against  the  foreman,  but  it  is  to  meet 
that  possibility  that  there  is  the  special  provision 
inserted  admitting  him.  The  contention  must 
therefore  be  either  that  we  gave  a  licence  to  the 
plaintiff  to  come  upon  our  land,  in  which  case  it 
was  revocable,  and  so  no  action  will  lie,  which 
brings  the  case  within  TFoodv.  Leadbitter  (ubi  sup.) 
or  that  we  gave  an  irrevocable  licence,  and  that 
this  was  a  contract  td  grant  an  irrevocable  license. 
Now  a  licence  only  becomes  irrevocable  when  it  is 
•  accompanied  by  an  interest,  and  such  an  interest 
must  be  either  a  chattel  interest  or  an  interest  in 
land  ;  here,  however,  it  cannot  be  a  chattel  interest 
but  it  must  be  an  interest  in  the  graving  dock 
which  is  an  interest  in  land.  If  the  action  there- 
fore is  maintainable,  it  must  be  on  the  ground  that 
this  contract  conveyed  an  interest  in  land.  It 
seems  plain  that  if  a  stranger  broke  down  the 
dock  gates  the  occupier  could  maintain  trespass 
against  him,  and  it  would  seem  that  &\io\i  aVve^tv^e 
MS  there  was  here  would  amount  to  a  dem\«e.    E. 


V.  Winter  (2  Salk.  588).  And  if  the  rating  bet 
test,  such  an  occupier  as  the  plaintiff  might  be 
rated,  as  has  been  neld  in  cases  where  there  was 
no  such  exclusive  possession  as  the  shipowners 
here  have.  B.  v.  The  Inhabitants  of  8t.  Martin's 
(3  Q.B.  2Q4),  and  Roads  v.  The  Overaeert  of  Trump- 
ington  (23  L.  T.  Bep.  N.S.  821 ;  L.  Kep.  6,  Q.B.  56). 
We  are  not  obliged  indeed  to  go  so  tar  here  as  to 
show  that  the  occupiers  of  the  dock  woald  be  enti- 
tled to  be  rated,  but  the^  are  as  much  tenants  as 
tenants  of  furnished  lodgings,  and  an  agreement  to 
occupy  then  is  an  interest  in  land  within  the 
statute.  Inman  v.  Stamp  (I  Stark.  12).  Occapying 
a  stall  in  a  market  under  an  agreement  would  give 
a  settlement.  B.  v.  Caversham  (4  B.  A  G.  6o3); 
and  Baszard  v.  Capel  (8  B.  k  G.  141),  shows  that 
where  the  exclusive  use  is  demised  the  land  is 
demised.  Selby  v.  Greaves  (19  L.  T.  Rep.  N.S.  186; 
L.  Bep.  3  G.  P.  594),  and  Mayor  of  Yarmouth  v. 
Groom  (7  L.  T.  Rep.  N.S.161 ;  1  H.  &  C.  1(^2),  show 
that  the  contract  here  amounted  to  a  demise.  Bal 
if  the  plaintiff  here  had  an  interest  in  land  not 
amounting  to  a  demise,  it  would  still  be  snfficieot 
to  bring  the  case  within  the  statute  {Evans  v. 
Roberts  (5  B.  &  0. 829) ;  Smart  ▼.  Jones  (33  L.  J. 
154.  G.  P.).  Wood  V.  LoJee  (Sayer  3),  which  is 
referred  to  in  Wood  v.  Leadbitter  (ubi  sup.),  and 
would  seem  to  be  rather  against  the  defendants* 
contention  has  been  questioned  by  Lord  Si 
Leonards,  who  thought  that  the  agreement  there 
amounted  to  a  lease ;  and  the  case  cannot  therefore 
be  upheld  as  an  authority.  [Huddleston,  J. — Th» 
case  is  cited  in  Ghitty  on  Gontracts,  p.  280,  with- 
out any  suggestion  that  it  has  been  overraled.] 
It  is  further  distinguishable  as  there  there  wis 
only  a  licence  to  stack  coals  .on  part  of  a  close,  and 
here  we  say  that  the  contract  was  for  the  whole  use 
of  the  dock,  and  so  was  a  demise ;  and  that  is 
what  Lord  St.  Leonardos  thinks  that  the  licence  in 
Wood  V.  Lake  (ubi  sup.),  really  was,  in  which  case 
the  decision  must  be  wrong :  ( Sugden  Vendors  and 
Purchasers,  14th  edit.,  p.  124).  He  says,  **  Wood 
V.  Lake  was  not  considered  an  authority." 

Lord  GoLEKiDOK,  G.J. — This  case  has  been  argued 
at  some  length  before  us,  and  a  nnmber  of  cases 
cited  and  arguments  used  more  or  less  relevant  to 
the  points  raised  for  our  consideration,  bat  disem- 
barrassed of  most  of  these,  I  am  of  opinion  that 
the  case  is  in  reality  a  simple  one,  and  admits  of 
an  easy  decision.    It  was  an  action  bronght  by  t 
shipowner  against  the  defendants  for  an  alleged 
breach  of  contract,  and  to  recover  damages  for  the 
injury  to  the  plaintiff  arising  from  that  breach 
As  I  understand  the  facts  they  are  these     A  con- 
tract in  the  terms  of  the  regulations  which  are 
before  us  was  entered  into,  and  upon  tbe  payment* 
of  three  guineas  it  was  agreed  that  tbe  pLaintiiBrs 
ship  should  in  her  turn  be  allowed  to  go  into  the  de- 
fendants' graving  dock.    That  contract  was  broken 
by  the  defendants  permitting  another  sbip  to  go  in 
instead  of  the  plaintiffs  ship,  and  for  the  damage 
consequent  on  the  delay  the  action  was  broofl^ 
and  a  verdict  obtained.    A  rule  to  set  aside  that 
verdict  was  granted,  and  it  has  been  endeavoured 
to  be  supported  upon  two  grounds.  First*  thattba 
contract,  if  it  was  a  contract  at  all,  was  one  n* 
latin g  to  an  interest  in  land  witbin  tbe  4th  aectioo 
of  the  Statute  of  Frauds,  and  mast  bavebeenis 
writing,  and  that  this  was  not ;  and  Beooiiidlj»  tM 
the  defendants  being  a  corporation,  and  not  a 
^  tT«d\n^  but  a  municipal  corporation,  conld  only 
V  QioiiVc^QXi  uxA^t  \Xi<^  ^^^T^TatA  seal,  and  Umqt  h» 
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not  here  done  so.  There  are  thus  only  two  points 
to  he  discussed,  and  they  may  he,  as  I  have  said 
in  my  opinion,  easily  disposed  of.  First,  was  it  an 
interest  in  land  that  tnis  contract  dealt  with  P 
This  may  depend  on  two  considerations,  was  it 
intended  by  the  parties  to  deal  with  an  interest  in 
land,  and  again,  apart  from  intention,  havo  they 
nevertheless  dealt  with  such  an  interest.  In  either 
of  these  cases  the  contract  would  be  brought 
within  the  4th  section  of  the  Statute  of  Frauds,  and 
it  must  be  in  writing  for  the  plaintiff  to  be  held 
responsible  for  a  breach  of  it ;  but  if  neither  Of 
these  suggestions  be  answered  in  the  affirmative, 
then  it  is  unnecessary  that  the  contract  should  be 
in  writing,  and  the  parties  to  it  will  be  bound  by 
its  terms.  Now,  primd  facie,  no  one  would  think 
that  such  an  arrangement  as  took  place  here  was 
to  be  a  grant  of  an  interest  in  land.  It  was,  as  we 
know,  an  arrangement  for  the  use  of  the  graving 
dock  by  the  plaintiff,  but  if  there  was  such  an  in- 
tention as  has  been  suggested,  then  it  must  have 
been  the  exclusive  possession  for  a  certain  time  of 
the  land  and  the  dock  that  was  attempted  to  be 
conveyed  to  the  plaintiff.  I  however  am  clearly  of 
opinion  that  there  was  no  intention  to  pass  any  in- 
terest in  the  land.  It  is  incredible  that  the  framers 
of  the  regulations  or  the  shipowners,  indeed,  that 
either  of  the  parties  intended  to  deal  with  the  land 
at  alL  They  intended  to  deal  with  the  use  of  the 
dock  and  the  appliances  for  the  repairing  of  the 
ships.  It  is  equally  clear  that  no  interest  was 
attempted  to  be  created  irrespective  of  intention, 
and  intention  must  be  gathered  from  the  language 
of  the  regulations.  Now  look  at  that  for  a  moment ; 
the  words  **  let,"  and  "  occupier  "  do  not  necessarily 
mean  the  creation  of  an  interest  in  land  by  way  of 
tenancy,  and  they  are  not  words  of  art,  but  must 
^be  read  by  the  light  thrown  upon  them  by  the 
whole  document.  The  heading  speaks  of  the 
•*  occupation  of  the  Corporation  Graving  Dock." 
The  first  no  doubt  says  the  dock  will  be  let ;  and 
the  second  is  a  provision  somewhat  in  favour 
of  the  defendants  in  so  far  as  it  says,  though 
there  is  a  contract,  it  is  to  be  fulfilled  only  so 
far  as  is  practicable,  and  the  borough  treasurer  is 
to  decide  any  question  that  may  arise.  The  fifth 
regulation  however  shows  that  the  payment  of 
the  entrance  money  constitutes  part  of  the  con- 
sideration, and  the  forfeiture  of  the  entrance 
money  shows  that  no  right  is  given  to  the  ship- 
owners even  to  go  into  the  dock.  So  far,  there- 
fore, as  it  seems  to  me,  there  is  nothing  inconsistent 
with  the  intention  on  the  part  of  the  defendants 
of  keeping  the  dock  in  the  possession  and  under 
the  control  of  the  corporation.  That  being  so, 
what  shall  be  said  as  to  the  7th  rule  P  (His  Lord- 
ship then  read  the  rule.)  "  Before  the  ship  shall 
leave  the  dock  " — that  is  before  she  shall  leave  the 
ground  which  they  say  is  the  shipowner's  ex- 
olosive  property.  This  contemplates  locking  the 
gate*  for  which  they  say  the  shipowner  might 
maintain  trespass  against  the  corporation.  I  can 
ccarceljT  conceive  language  stronger  than  this  is 
indicative  of  a  retention  of  the  possession  of  the 
dock,  coupled  as  it  is  with  the  notice  of  a  lien 
being  held  on  the  ship  while  she  is  on  the  land 
said  to  be  exclusively  in  possession  of  her  owner. 
The  8th  mle  shows  that  the  alleged  tenant  cannot 
Cf^en  and  shut  his  own  door.  The  9th  and  10th 
make  provision  how  corporation  property  is  to 
be  used  by  the  ship  osine  the  corporation  dock ; 
thai  sorely  is  a  lair  intendment  that  the  corpora- 


tion meant  to    keep  the    dock    and    everything 
belonging  to  it  in  tneir  own  possession,  for  they 
treat  the  owner  of  the  ship  and  the  occupier  of 
the  dock  as  synonymous  terms,  and  hold  them 
liable  for  the  use  of  corporation  property.     The 
11th  speaks  of  the  **  corporation  foreman,  or  other 
person  in  charge  of  the  dock,"  and  in  the  12th 
they  contract  that  the  persons  who  use  the  dock 
shall  have  certain  advantages  which  the  corpora- 
tion as  owners  can    give.     These,  then,  are  the 
terms  of  the  instrument  from  which  it  is  said  that 
a  demise  is  to  be  inferred.     It  would  be  startling 
if  the  language  in  that  instrument  had  said  some- 
thing so  different  from  what  we  know  must  have 
been  the  intention  of  the  framers  of  it ;  but  the 
language  is  not,  as  I  have  nhown  contrary  to  the 
intention,  it  is  to  my  mind  quite  plain,  and  it  lays 
down  on  behalf  of  the  corporation  the  terms  ou 
which  this  property  is  to  be  used.    If  the  question 
of  intention  be  raised,  I  decide  against  the  cor- 
poration on  the  words  which  intimate    no  such 
mtention  ;  if  the  words  are  to  be  looked  at  apart 
from  any  question   of  intention  I  decide  in  the 
same  way  that  they  do  not  convey  any  interest  in 
land.     We  are  well  within  decided  cases  in  so 
holding,  and  the  judgment  of  Hill,  J.,  in  the  case 
I  first  referred  to.  Smith  v.  The  Overseers,  Sfc,  of 
8t.  MichaeVs,  Cambridge  (3  L.  T.  Rep.  N.  S.  687 ; 
30  L.  J.  74,  M.  C),  is  expresslv  in  point  as  to  the 
principle.     He  says,  "  We  think  we  must  look  not 
so  much  to  the  words  sCs  to  the  substance  of  the 
agreement,  and  taking    the  whole    together  we 
think  it  must  be  construed  not  as  a  demise  of  the 
five  rooms,  but  as  an  agreement  by  which  the 
appellant  came  into  possession  of  those  rooms,  and 
keeping  a  servant  there  for  himself;  and  certainly 
the  exclusive  enjoyment  of  the  rooms  was  to  be 
given  in  the  same  way  as  the  guest  at  the  inn,  or 
a  lodger  in  a  house,  has  a  separate  apartment,  or 
the  master  of  a  ship  has  a  separate  cabin,  in  which 
case  the  possession  remains  in  the  innkeeper,  the 
lodging-house  keeper,  and  the  shipowner.*       It  is 
true  as  has  been  been  pointed  out  that  this  is  a 
rating  case,  and  that  there  may  be  an  occupation 
sufficient  to  constitute  an  interest  in  land  within 
the     Statute  of    Frauds,    which    would    not    be 
sufficient  to  entitle  (as  it  is  somewhat  ironically 
expressed)  the  occupier  to  be  rated.    The  incidents 
may  not  indeed  be  the  same  in  the  two  cases, 
but  looking  here  at  the  clear  words  of  the  instru- 
ment,  I  say    that    there    was   no    intention   to 
demise  an  interest  in    land,  and  that  none  has 
been  by  those  words  demised.     Wright  v.  Stavert. 
(uhi  sup.)  is  also  in  point,  and  the  language  of 
Hill,  J.,  is  again  lucid  and  clear.    He  says,  "  th<> 
defendant's  position   here  is    directly  analogous 
to  that  of    a  domestic  servant,  or  a  governess, 
or  a  person    employed  to  build  a  house    upon 
another's  land,  all  of  whom  have  a  right,  incidental 
to  their  respective  contracts,  to  go  upon  land  in 
order  to  carry  out  their  contracts ;   but  none  of 
whom  take  under  their  contracts  any  interest  in 
the  land  upon  which  they  are  thus  entitled  to  go." 
That  hits  the  distinction  to  be  taken  between  tbo 
cases.    There  was    no  intention  to  convey   any 
interest  in  the  land,  but  a  leave  given  to  go  upon 
the  land  to  do  certain  work.    I  do  not  feel  called 
upon  to  go  into  the  nice  points  that  have  been 
argued  upon  Wood  v.  Leadbitter  (ubi  sup.).    They 
do  not  seem  to  me  fairly  to  arise,  and  the  dilemma 
ingeniously  put  by  Mr,  G^'^^xsc^tv  ^\>3csKt  V<^x\s.  ^"v. 
which  be  mvvted^r.^'\\\a  X«  XakaVv^wb!!^.  ^^^ 
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not  really  arise.    This  is  not  on  the  one  hand  a 
mere  licence,  and  therefore  revocable,  nor  on  the 
other  a  licence  coupled  with  an  interest  in  land  so 
as  to  be  within  the  statate,  but  it  is  a  contract  to 
allow  the  plaintiff  the  use  of  the  corporation  pro- 
perty for  a  time,  they  keeping  possession  all  the 
time  by  means  of  their  servants,  and  only  allow- 
ing the  use   of    it  under  stringent  regulations. 
Next  as    to  the  question  whether  this  contract 
should  have  been  under  seal.     There  is  a  distinc- 
tion, and  it  is  a  sound  distinction,  between  trading 
and  municipal  corporations.    Therefore,  the  cases 
which  have  been  decided  on  the  capacity  of  trading 
corporations  to  contract  without  the  formality  of 
a  seal  are  not  applicable.    There  are  no  cases  to 
show  that  municipal  corporations  when  engaged 
in  business  which  is  in  the  nature  of  trading,  are 
to  be  allowed  the  immunities  which  are  given  to 
professedly  trading  corporations.    This,  therefore, 
Dcinga  municipal  corporation, is  subject  to  the  roles 
affecting  those  bodies.  I  find  in  Comvn  and  Salkeld 
the  rule  laid  down,  but  also  that  it  is  subject  to  an 
exception,  and  that  exception  is  well  put  in  the 
judgments  in  Churchy.  The  Imperial  Oas  Company 
and  Ludlow  v.  The  Mayor  of  Charlton  (uhi  sup.),  in 
the  latter  of  which  Lord  Denman*s  judgment  in 
the  former  is  set  out  at  length.     We  have,  there- 
fore, the  authority  of  the  Courts  of  Queen's  Bench 
and  Exchequer  in  laying  down  this  exception  to 
the  rule :  "  Wherever  to  hold  the  rule  applicable 
would  occasion  very  great  inconvenience  or  tend 
to  defeat  the  very  object  for  which  the  Corporation 
was  created  the  exception  has   prevailed;   hence 
the  retainer  by   parol  of  an  inferior  servant,  the 
doing  of  acts  very  frequently  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of  aflSxing 
the  common  seal,  are  established  exceptions."    To 
this  Kolfe,  B.  agrees  in  the  considered  ludgment  in 
Ludlow  V.  the  Maxjor  of  Charlton  (uhi  sup.).    Now 
I   can  hardly  conceive  any  matter  more  exactly 
coming  under  this  description  of  "acts  very  fre- 
quently occurring,"  than  that  of  letting  a  ship 
into   dock.     It  comes    therefore  most    obviously 
within  the  exceptions  to  the  rule  as  to  the  neces- 
sity of  a  corporation  contracting  under  its  com- 
mon seal,  exceptions  which  have  been  engrafted 
on  it  from  the  earliest  times,  and  which  have  been 
applied  to  municipal  corporations.     It  is  enough 
to  say  generally  that  in  Williams',  Saunders,  in 
Comyn's  Digest,  and  in  Brooke's  Abridgment,  the 
exception  has  been  recognised  from  the  earliest 
time  as  having  been  engrafted  on  the  rule  ;  that 
the  facts  of  this  case  bring  it  within  the  excep- 
tions, and  that  upon  this  second  point  also,  I  am 
of  opinion  that  the  defendant 3  have  failed,  and  the 
rule  must  be  discharged. 

Dexxian,  J. — I  am  of  the  same  opinion.  On  the 
fir^<t  point  upon  which  the  rule  was  granted,  viz., 
that  lo  render  the  defendants  liable  the  contract 
in  question  ought  to  have  been  in  writing,  of 
course  that  turns  on  the  question  whether  a 
writing  was  necessary  under  the  Statute  of  Frauds. 
1  agree  that  it  is  not  the  duty  of  the  court  to  take 
any  single  words  occurring  in  the  documents 
which  constitute  the  contract,  as  being  conclusive 
of  the  rights  between  the  parties,  on  the  simple 
meaning  of  snch  words  alone ;  as  here  I  am  of 
opinion  that  it  entirely  depends  upon  what  the 
court  may  think  is  the  real  nature  of  the  contract 
entered  into  by  the  payment  of  the  three  guineas 
on  the  ono  side  and  the  grant  of  tVie  ua^  o^  W\g 
4iock  on  the  other,  both  b^ing  in  accoxdaxiCQ  V\V>Vi 
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the  printed  regulations.      The  mere  nse  of  the 
expression,  "the  dock  will  be  let,*'  is  not  con- 
clusive of  a  demise,  as  the  Lord  Chief  Justice  has 
said ;  and  if  it  were  to  be  held  so,  it  would  give 
rise  to  the  strange  anomaly  that  we  should  treat 
the  parties  as  using  words  in  one  direction  as 
conclusive,  when  in  the  very  same  document  other 
expressions  might  be  found  as  strong  the  other 
way,  which  we  should   be  obliged  to  disregard. 
For  example,  the  word  "  let "  occurs,  but  "  rent" 
is  never  mentioned,  it  is  "  rate,"  and  so,  in  Uke 
manner,  on  every  clause  similar  observations  mighl 
be  made.     I  will  not  go  through  them  all  again, 
as  my  Lord  has  done  so  at  length  and  in  detail, 
and  I  could  add  nothing.     It  is   not  anything 
amounting  to  a  demise  of  the  land  to  a  shipowner 
when  he  pays  the  entrance  fee  of  three  guineas. 
What  he  acquires  is  a  right  to  have  his  vessel  re- 
paired there,  but  not  of  taking  the  dock  for  i 
moment  out  of  the  possession  of  the  corporation. 
It  is,  I  think,  idle  to  say  that  a  liability  to  rating 
could  arise  in  the  occupier,  or  that  he  coald  main- 
tain trespass  against  the  corporation.     It  is  not, 
therefore,  such  an  agreement  as  to  f^ive  any  right 
to  or  interest  in  the  land,  for  many  of  the  terms  are 
wholly  inconsistent  with  that  constrnction  of  it. 
It  is  a  complex  contract,  no  doubt,  and  under  il 
the  corporation  by  their  servants  retain  ftill  con- 
trol over  the  dock,  subject  only  to  such  ase  of  it 
as  is  shown  by  the  regulations  to  be  granted  to 
the  plaintiff.    I  need  not  go  through  all  the  cases 
decided  on  the  statute;  if  there  is  one  whidi  is 
nearer  than  another  to  this,  it  is  Wood  v.  L(ike  {M 
8u^}.)  nor  can  I  find  that  upon  the  point  on  whidi 
it  IS  here  applicable,  it  has  been  overruled.     It  is 
true  that  in  reference  to  a  question  decided  npon 
another  matter  in  it,  there  is   the  great   anUio- 
rity  of  Lord  St.  Leonards  against  it.     It  is,  how-, 
ever,  very  like  this  case,   but  to  my  mind  the 
present  is  even  stronger  than  it  is,  against  there 
being  an  interest  in  land  dealt  with  by  the  con- 
tract.    On  the  other  point,  as  to  whether  the  con- 
tract ought  to  have  been  under  seal  or  not,  I 
think   that  there  was  no  necessity  for  it.     The 
grounds  on  which  a  corporate  seal  is  required  to 
documents  binding  the  corporation,  are  that  ts  § 
general  rule  a  corporation  has   no  other  means 
of  expressing  its  will.      tiere,  however,  the  cise 
does  not  turn  on  the  rule,  but  on  the  exceptions 
to  it,  and  those  exceptions  are   well  set  out  in 
Chitty  on  Contracts,  quoted  from  the  judgment  of 
Best,  C.J.,   in   the  East   Loytdon    Waterworks  t. 
Bailey  (4    Bing.   2S3) :    "  The   first   exception  if 
where  the  contract  is  executed,  in  that  case  tiie 
law  implies  a  promise  and  a  deed  under  seal  is  not 
necessary.     The  next  exception  is  where  the  sets 
done  are  of  daily  necessity  to  the  corporation,  or 
too  insignificant  to  be  worth  the  trouble  of  affixing 
the  common  seal."    Now,  I  think  that  in  this  case 
this  is  a  thing  which  falls  within  the  description 
of    daily    necessity.      I     cannot    conceive    that 
business  of  this  kind  could  be   carried  on,  if  it 
could    be    done    only    by    affixing     the  seal  on 
every   occasion    when    a    shipowner    wanted  to 
put  his  ship  into  dock.     I  think  it  also  ^lls  within 
the  doctrine  where  a  thing  is  said  to  be  too  iBsifr 
nificant  to  be  worth  having  the   seal  affixed.  "A 
fourth  exception  is  where  the  acts  to  be  dcme  mnst 
be  done  immediately,  and  it  would  be  impossible 
to   wait    for    the    formality    of   the    corporation 
%e^\."     Surely  this  is  a  case  where  the  aoi  most 
\)^^<:^iv^  Yai\si<^^^\»^^«  \^k^Qaki  nofe  be  hnsiiieaa* 


MAGISTRATES'  CASES. 


453 


O.P.] 


New  River  Company  v,  Mather. 


[C.P. 


like  to  wait  for  the  corporation  seal  when  a  vessel, 
perhaps  in  a  sinking  state,  was  wanting  to  be  ad- 
mittea  to  the  graving  dock.  It  has  been  said  truly 
that  there  is  a  wide  distinction  between  trading 
and  municipal  corporations,  but  these  exceptions 
which  I  have  read  are  all  applicable  to  the  latter 
class,  and  it  is  as  so  applicable  that  Best,  C.J. 
points  them  out.  He  proceeds  further  to  show  how 
the  principle  of  necessity  applies  to  and  is  carried 
still  further  in  the  case  of  trading  corporations, 
and  therefore  the  result  of  his  judgment  in  this 
respect  comes  to  this,  that  he  recognises  the  dis- 
tinction between  the  two  classes  of  corporations 
on  this  ground,  that,  in  the  case  of  trading  cor- 
porations, the  rule  of  necessity  authorises  things 
to  be  done  without  a  seal  which  municipal  corpor- 
ations could  not  do  without  that  formality,  but, 
nevertheless,  the  rule  of  necessity  is  applicable  in 
general  terms  to  both,  to  municipal  as  well  as 
trading  corporations.  I  have  said  that  I  think 
this  is  a  case  of  necessity,  and  as  it  is  my  opinion 
that  the  exceptions  to  which  I  have  referred  apply, 
I  think  that  this  rule  must  be  discharged. 

HuDDLESTON,  J. — I  am  of  the  same  opinion.    My 
judgment  is  governed  by  a  view  of  the  facts  be- 
fore us.     On  the  first  question  was  it  intended  to 
create  the  relationship  of  landlord  and  tenant,  by 
this  contract,  and  give  the  exclusive  possespion  of 
the  dock  to  the  plaintiff.    It  is  to  me  quite  clear 
that  there  was  no  intention  that  the  graving  dock 
should  be  exclusively  handed  over  to  the  occupa- 
pation  of  the  plaintitifas  tenant,  and  looking  at  the 
regulations  and  for  the  reasons  given  by  the  Lord 
Chief  Justice,  it  is  obvious  that  those  regulations  do 
not  create  an  interest  in  and  in  the  shipowner  who 
uses  the  dock.    Mr.  Wills  said  that  it  was  proved 
that  some  one  was  always  present  on  behalf  of  the 
corporation  in  charge  of  the  dock,  and  this  not 
being  denied  would  alone  go  far  to  show  that  the 
possession  remained  in  the  defendants.    The  case 
cited  of  Watkins  v.  The  Overseers  of -Milt  on-next 
Gravesend  (ubi  sup.),  supports  the  view  of  the  facts 
where  Mel  lor,   J.,   says :    "  The    agreement   only 
amounts  to  this,  I  give  you  liberty  to  moor  the 
hulk  there,  and  I  will  not  give  the  liberty  to  any- 
body else."     So  as  I  read  it,  the  only  intention 
here  was,  you  may  come  in  in  your  turn,  pay  a 
certain  sum  when  you  have  finished  the,  repairs, 
aod  go  out ;  if  you  do  not  pay  we  will  keep  you  in 
and  charge  you  also  for  the  time  during  which  we 
so    detain    you.      So  much    for    the    intention; 
there    was    certainly    none    to    demise    the    ex- 
clusive possession,  and    it    was  not  in  fact  de- 
uiised,     therefore      there      was      no      necessity 
that   this    contract    should    be  in   writing.     On 
the  second  point,  as    to  the  seal,   I  agree  with 
the  rest  of    the  court.      I  referred  during  the 
armament  to  Church  v.  ^Fhe  Imperial  Gas  Company 
{uOi  sup.),  and  the  general  rule  laid  down  by  Lord 
X>enman,  which  has  been  read.     I  quite  agree  that 
in   this  case  the  exceptions  are  as  they  have  been 
stated  by  my  Lord  and  my  brother  Denman,  and 
the  facts  bring  the  case  within  them.    The  point 
"was  considered  again  in  the  South  of  Ireland  Colliery 
Company  v.  Waddle  {ubi  sup.),  and  though  there 
it  was  a  case  of  a  trading  corporation,  yet  Montague 
Smith,  J.,  says  that  the  exceptions  on  wiiich  we 
rely  here  still  apply  to  municipal  and  ecclesiastical 
corporations.    I  think,  therefore,  that  this  rule 
oagrht  to  be  discharged.  Rule  discharged. 

Attorneys  for  plaintiff,  Pritchard  and  Sons,  for 
J.  and  T.  W.  Heaifield,  of  HulL 


Attorneys    for    defendants,     Collyer,    Collyev' 
Bristow,  and  Co.,  for  Roberts  and  Leak,  of  Hull. 


Tliursday,  April  29, 1875. 

New  River  Company  v.  Mather. 

Wafer  rate — Suit  in  County  Court  for — Bond  fide 
dispute  as  to  **  annual  value  '*  of  tenement  sup* 
plied — Whether  settlement  of  amount  by  justices 
a  condition  precedent  to  right  to  sue — New  River 
Act'  1852,  ss.  35,  46 — Waterworks  Clauses  Act 
1847,  ss,  68,  85 — Railway  Clauses  Act  1845, 
s.  142. 
Whei'e  the  "  annual  value  "  of  a  tenement  charged 
with  water  rate  is  bond  fide  disputed  before 
action  brought,  it  is  a  condition  precedent  to 
tlie  right  of  suing  for  the  rate  that  the  water 
company  should  procure  the  dispute  to  he  de^ 
termined  by  summoning  before  justices  the  party 
liable, 
TJie  plaintiffs  were  a  water  company,  whose  special 
Act  (the  Xew  River  Act  1852)  incorporated  the 
Waterworks  Clauses  Act  1847,  and  the  defendant 
occupied  a  house  within  tlieir  district  for  which 
he  paid  201.  a  year. 
By  the  special  Act  the  defendant  was  entitled  to 
demand  from  them  water  for  his  house,  as  being 
under  the  annual  value  of  2001.,  at  a  rate  not 
exceeding  4  per  cent,  per  annum  on  such  annual 
value. 

By  sect.  68  of  the  Waterworks  Clauses  Act  1847, 
which  is  incorporated  with  tJis  plaintiffs  special 
Act,  water  raies  **  shall  be  recoverable  from  the 
person  requiring  tlie  water  according  to  the 
annual  value  of  the  tenement  supplied,"  and 
"any  dispute  as  to  such  value  shall  oe  determined 
by  Iwo  justices,"  and  by  sect.  142  of  tlie  Rail' 
ways  Clauses  Act  1845,  whi-sh  is  incorporated 
with  the  Waterworks  Clauses  Act,  either  party 
to  a  question  referrable  to  the  determination  of 
justices  may  cause  the  other  to  be  summoned, 
wliereupon  "  it  sJiall  be  lawful  for  the  justices  to 
hear  and  determine  such  question." 

By  sect.  46  of  the  special  Act,  nothing  therein,  or  in 
any  Act  incorporated  therewith,  **  shall  preveitt. 
the  company  from  recovering  any  sum  not  ftu- 
ceeding  50Z.,  which  shall  be  due  to  tliem  for  water 
rates,  by  action  m  such  manner  as  is  by  law 
provided." 

The  plaintiffs,  in  January,  1874,  sued  the  dcfen^ 
dant  in  the  County  Court  for  a  balance  of  two 
years*  water  rate,  due  Christ mus,  1872.  The 
defendant  had  from  April,  1873,  up  to  the  time 
of  action  brought,  disputed  the  plaintiffs  claim 
as  excessive  on  the  ground  that  "  annitaZ  value  " 
meant  net  annual  value  after  deduction  made  for 
repairs,  and  paid  into  court  a  stim  calculated 
upon  an  ariniuil  value  of  ISl.  The  plaintifft* 
based  ilieir  claim  upon  a  gross  annual  value  vf 
221. 

Neither  party  had  summoned  tlie  other  before 
justices  for  the  purpose  of  having  the  dispute  as 
to  annual  value  deUrmined: 

Held,  upon  appeal  from  tlie  County  Court  Judge, 
who  Jiad  given  judgment  for  tlie  plaintiffs  for  a/* 
amount  calculated  upon  an  annual  value  of  201., 
being  the  rent  paid  by  the  defendant  to  his 
landlord,  that  the  judge  had  no  jurisdiction  to 
determine  tlie  question  a«  to  annual  value,  and 
his  judfjment  for  the  'plaiuiif[«  T«xw%<i^. 

QttcBie.— Wlwther   U  vjoaU   \)^   <iox1^v«^.««^^  S^^    ^ 
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defendant  to  raise  a  question  as  to  annual  value 
after  action  brought. 

This  was  an  appeal  from  the  Clerkenwell  County 
Court  upon  a  case  stated  by  the  judge  thereof, 
of  which  the  following  is  the  material  part : — 

1.  This  is  a  plaint  for  16«.,  being  the  balance  of 
two  years'  water  rate  due  at  Christmas,  1873. 

The  plaintiffs  are  a  water  company  having  their 
head  office  in  Clerkenwell,  in  Middlesex,  and  the 
defendant  is  lessee  and  occupier  of  No.  9,  Hastings- 
street,  Judd-strect,  Euston-road,  within  the  com- 
pany's limits  of  supply. 

4.  It  was  admitted  on  the  part  of  the  plaintiffs 
that  the  sum  claimed,  namely,  I63.,  was  a  mistake, 
and  should  only  have  been  13«.  2^.  The  account 
admitted  in  evidence  as  showing  the  balance  duo 
(assuming  the  plaintiffs  were  correct  in  their 
assessment  of  the  rate),  showed  two  sums  of  188. 
each  as  due  to  the  plaintiffs  in  respect  to  Christmas, 
1872  and  1873  respectively,  and  two  payments  by 
the  defendant  of  10«.  and  12^.  in  1872  and  1873 
respectively,  leaving  a  balance  of  14«.,  thus  : 

To  one  yeair'fl  water 

rate  to  Christmaa, 

1872 

To  one  year  to  Christ- 


I 


873. 


Cr. 

£•. 

d. 

23rd  July,  1872. 
oaah  

By 

£«.  d. 
0  10    0 

0  18 

0 

13tti  April.  1873. 

By 

cash 

0  15    0 

0  18 

0 

Balance 

Oil    0 

£1  16    0  £1  16    0 

5.  Evidence  on  the  part  of  the  plaintiffs  was 
given  to  prove  the  water  rate  owing,  and  that  it 
was  Al,  per  cent,  upon  the  annual  value  of  the 
house,  which  they  contended  was  221. 

A  long  correspondence  had  passed  between  the 
parties,  of  which  the  following  extracts  are 
material: — 

Defendant  to  plantifTs'  clerk.    15th  April  1873. 

Your  coUeotor  has  demanded  lbs.  of  mo  for  three 
qnartera'  water  rate  for  this  honsc,  to  Lady  Day  last, 
accompanied  by  a  threat  that  if  the  amonnt  be  not  paid 
on  the  15tli  inet.,  the  supply  would  be  withdrawn  withont 
further  notice. 

I  beg  to  inform  you  that  I  object  to  such  demand  as 
excessive  and  illegal. 

The  actual  annual  rent  of  the  house,  paid  by  me  as 
occupier  is  202.,  and  it  is  entered  in  the  Yoluation  list  at 
22i. 

^  The  annual  rateable  value  is  entered  in  the  valuation 
list  at  181.  only,  and  I  claim  to  have  the  water  rate  cal- 
culated upon  the  basis  of  such  annual  rateable  value 
(see  32  &  33  Vict.  c.  67,  s.  45.)  .  .  .  . 

I  will  if  necessary  proceed  under  the  proyisions  of  the 
Waterworks  Clauses  Act  1847,  to  have  this  point  set  at 
rest  once  for  oU. 

Defendant  to  plaintiffs'  collector.    4th  July  1873. 

I  hereby  tender  you  the  sum  of  4«.  for  one  quarter's 
water  rate  for  this  house,  due  24th  June  last,  being 
at  the  rate  of  4  per  cent,  on  my  rental  of  202.  per 
annum. 

Defendant  to  plantiffs'  clerk.    16th  Oct.  1873. 

In  consequence  of  your  collector's  continued  demand 
and  of  a  notice  left  here  yesterday,  I  beg  to  refer  you 
to  ...  my  letter  to  you,  dated  15th  April  1873. 

As  explained  when  I  hod  the  pleasure  of  seeing  you  on 
the  last  named  day,  I  am,  and  always  have  been  willing, 
to  pay  any  and  all  demands  which  your  company  con 
legally  moke  out,  but  as  1  consider  that  now  made  excessive 
and  illegal,  until  under  the  provisions  of  the  Waterworks 
Clauses  Act  1817,  and  of  their  special  Act,  your  company 
■hall  have  established  their  right  to  nuUiLe  it,  I  shall  con- 
tinue to  resist  payment. 

Without  prejudice  however,  and  to  avoid  litigation, 
I  again  renew  my  offer  to  pay  your  company  16».  per 
annum  for  their  water  supply  to  this  house,  being  at  the 
moxiijium  rate  of  four  per  cent,  on  my  actual  rental  of 
20i 

TlainiiSs*  solicitor  to  defendant,  3rd  Nov.  1873. 
You  are  in  error  in  assnming  the  sect.  45  oi  l\iQ  ^  &^ 
Vict.  c.  67  regniates  your  water  rate,  but  ii  ^ou  '^nJlx^ct 


I 


to  the  4th  section  of  that  Aot,  you  wiU  find  that  the  term 
gross  value  means  the  annual  rent  which  a  tenant  might 
reasonablv  be  expected,  taking  one  year  for  another,  to 
pay  for  a  hereditament  if  the  tenant  undertook  to  pay  oil 
usual  tenants'  rates  and  taxes  and  tithe  commutation  rent- 
charge  (if  any),  and  if  the  landlord  undertook  to  bear  the 
costs  of  the  repairs,  insurance,  and  the  other  expenses 
(if  any),  necessary  to  maintain  the  hereditament  inastote 
to  command  that  rent. 

We  understand  you  have  a  lease  of  the  premif  ee,  and 
assume  that  you  are  under  covenant  to  keep  them  in 
repair,  and  it  is  for  this  reason,  therefore,  the  AseeM- 
ment  Committee  have  put  the  gross  value  at  22L,  instead 
of  202.  the  rent  you  pay.  .  .  . 

Defendant  to  plaintiffs*  solicitor,  5th  Nov.  1873. 

1  have  received  your  letter  of  the  %rd  inst.  You  will 
distinctly  understand  that  I  have  no  wish  to  evade  the 
just  demands  of  the  New  Biver  Company,  but  I  dispute 
the  correctness  of  the  annual  value  they  have  pat  on  my 
houses  and  conseouently  the  water  rate  based  upon  it 
Is  a  summons  in  the  County  County  Court  the  statnioxy 
mode  of  sotthng  these  differences  ?  If  so,  praj  proceed  at 
once. 

I  quite  agree  with  you  that  the  diiferenoe  between  the 
company  and  myself  involves  a  question  of  principle  or 
the  want  of  it ;  at  all  events,  in  my  case  the  procoedinfe 
of  their  officers  have  been  very  vexatious.  Mj  tenancy 
of  this  house  oonunenoed  at  Christmas  1862,  under  a 
three  years'  agreement  at  a  rental  of  201.,  and  ii  wm 
under  a  lease  lor  twenty-one  years  at  the  same  rent.  Is 
the  year  1867  I  sent  these  documents  to  the  aecretaxy  of 
the  company  for  his  perusal,  and  he  had  them  in  kit 
possession  tor  some  oays.  During  theae  eleven  vean 
however  the  company  have  charged  me  three  several  and 
distinct  water  rates,  and  in  the  order  named,  namelj, 
18«.,  16s.  and  20s.,  and  now  again  18s.  per  annum.  Cea 
vou  tell  me  upon  what  principle  these  several  assessmeiiti 
have  been  mode,  and  in  particular  how  the  IBs.  you  daim 
of  me  is  now  mode  up  ? 

I  certainlv  hold  under  what  is  generally  called  a  rep•i^ 
ing  lease,  but  my  lessors  pay  the  insurance,  and  they 
allowed  me  two  years'  rent  towards  the  repairs  of  ^ 
term.  In  fact  the  lease  was  merely  the  form  of  aa 
arrangement  by  which  the  lessors,  who  are  tmsteei, 
reheved  themselves  of  the  trouble  pf  seeing  to  therepain 
personally. 

Defendant  to  plaintiffs*  solicitor,  22nd  Jan.  1874. 
You  have  not  answered  mv  letter  of  the  12th  ioft 
requesting  you  to  tell  me  at  what  annual  value  the  Kev 
Biver  Companv  put  my  house.  Am  I  to  understand  tlmt 
the  company  have  instructed  you  not  to  give  me  tint 
information 't  I  have  to-day,  accompanied  bj  a  wiifttea 
tender,  of  which  I  enclose  a  copy,  paid  into  court  the 
sum  of  6s.  lOd. 

[The  original  tender  which  was  addressed  to 
the  Kegistrar  of  the  County  Court  was  as  follows, 
the  "  annexed  statement, '  thereto  showing  a 
balance  due  to  the  company  of  6s.  lOd.] 

The  question  in  dispute  in  this  case  is  really  not  thi 
amount  of  the  water  rate  due  to  the  oompanv,  but  whii 
is  the  true  basis  of  annual  value  on  vnii^  sudi  zait 
should  be  calculated,  and  without  prejudice  to  this  <!■•' 
tion  I  hereby  tender  and  pay  into  oonrt  aa  in  full  «  ^ 
demands  the  sum  of  Qs.  lOd.,  bein^  the  amount  of  tki 
balance  shown  in  the  annexed  statement,  22nd  Jan.  IfTiL 

Plaintiffs*  solicitor  to  defendant,  22nd  Jan.  1874. 

The  company's  water  rates  for  the  year  1872  and  VS^ 
respectively  are  based  upon  the  gross  annual  value  2^ 

The  sum  of  7s.  is  the  balance  due  for  the  half  vear^' 
rate  of  9s.  to  Midsummer  last,  and  from  the  fact  of  yov 
having  paid  to  the  company  sufficient  to  reduce  waA 
rate  to  7s.,  that  amount,  together  with  98.,  the  half  yaff'* 
rent  due  Christmas  last,  is  now  '^^aimfid  by  them. 

7.  The  defendant  paid  into  court  the  sum  cf 
6s.  lOd.,  pursuant  to  his  letter  of  the  22iid  Jib- 
1874. 

8.  The  question  in  dispute  between  tbeplaiB* 
tiffs  is  the  basis  or  annual  Talue  upon  whidi  tbe 
plaintiffs  are  entitled  the  charge  the  defendaat** 
water  rate,  and  the  tribunal  to  which  the  dupsts 
should  be  submitted  to  determine  the  vbbm^ 
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12.  It  was  admitted  that  the  defendant'H  state- 
ment was  correct  that  the  rateable  valne  of  the 
house  in  the  yalaation  list  was  18^,  and  the  gross 
annual  value  stated  therein  was  22Z.,  and  that  the 
rent  paid  by  him  was  201,  per  annum,  and  that  he 
had  been  allowed  by  his  lessors  two  years'  rent 
towards  the  repairs  of  the  premises  and,  that  no 
demand  had  been  made  for  land  tax  or  the  com- 
mutation rentoharge. 

13.  The  defendant  produced  the  lease  under 
which  he  holds  the  house  for  twelve  years  at  201. 
a  year,  and  the  following,  amongst  other  covenants 
are  contained  therein : 

And  also  shall  and  will  daring  the  said  term  pay  the 
land  tax,  Bewers  rate,  main  drainage  rate,  and  all  other 
taxes  and  aoseBsments  whatsoever.  Parliamentary,  paro- 
chial, or  otherwise,  imposed  or  charged,  or  which  daring 
the  said  term  shall  be  imposed  or  charged,  on  the  said 
demised  premises  or  any  part  thereof,  or  on  the  lessors, 
their  execntors,  or  administrators,  or  assigns,  or  on  their 
snperior  landlord  as  aforesaid,  in  respect  thereof,  or  of 
the  rent  hereby  reserved  (landlords'  property  tax  only 
excepted),  and  also  shall  and  will  daring  the  said  term 
allow  or  contribute  a  reasonable  proportion  of  the 
expenses  of  making,  renewing,  repairing,  and  cleansing 
all  party  and  fence  walls  aforesaid;  and  also  that  he 
the  lessee,  his  executors,  &o.,  shall  and  will  ....  well 
and  ^  sufficiently  repair,  maintain,  and  keep,  the  said 
demised  premises  and  all  vaults,  &o.,  in  such  good  and 
substantial  manner  as  shall  be  necessary  or  oonvenient 
for  the  occupation  of  a  tenant  at  rack  rent — damage  bj 
fixe  only  excepted. 

14.  15.  For  the  plaintiffs  it  was  contended  that 
the  words  annual  value  meant  the  annual  rent 
which  a  tenant  might  reasonably  be  expected^ 
taking  one  year,  with  another  to  pay  for  a  here- 
ditament, if  the  tenant  undertook  to  pay  all  usual 
tenant's  rates  and  taxes,  and  the  tithe  commuta- 
tion rentcharge  (if  any)  and  if  the  landlord 
undertook  to  bear  the  cost  of  repairs  and 
insurance  and  other  expenses  (if  any)  necessary 
to  maintain  the  hereditament  in  a  state  to  com- 
mand that  rent;  and  there  being  no  interpre- 
tation clause  as  to  the  words  "  annual  value " 
in  the  Waterworks  Clauses  Act  1847,  or  the  Kew 
Biver  Company's  Act  1852.  The  plaintiffs  referred 
to  the  32  &  33  Vict.  c.  67  (The  Valuation  (Metro- 
polis) Act,  1869),  s.  4,  in  favour  of  their  construc- 
tion of  the  words  '*  annual  value." 

16,  17.  For  the  plaintiffs  it  was  farther  con- 
tended that  the  rent  paid  by  the  tenant,  the  rates 
and  taxes  paid  by  him,  and  the  repairs  he  was 
nnder  his  lease  bound  to  do  to  the  premises  at  his 
expense  must  be  taken  together  ana  form  one  sum 
as  the  "  annual  value,"  so  far  as  the  tenant  was 
con<semed,  and  these  would  amount  to  more  than 
the  22L  upon  which  the  plaintiffs'  water  rate  was 
calculated;  and  that  if  the  landlord  had  borne 
them  and  the  costs  of  such  repairs,  then  the 
defendant's  rent  would  have  been  more  than  22L 

Id,  19.  It  was  further  contended  on  behalf  of 
tlie  plaintiffs  that  Gordon  Whitbread,  the  Judge 
of  the  said  County  Court,  had  no  jurisdiction  or 
power  to  inquire  into  the  subject  matter  of  the 
annnal  value  of  the  property,  and  that  it  was  only 
neceasary  to  prove  that  the  water  rate  claimed 
of  defendant  was  calculated  upon  4  per  cent. 
upon  tho  222.  as  the  '*  annual  value "  of  his 
premises,  and  that  the  water  rate  was  owin^, 
%o  entitle  the  plaintiffs  to  judgment  in  their 
fmvoar ;  and  that  it  was  for  the  defendant,  not  for 
^he  plaintiffs,  to  take  steps  before  the  justices  to 
the  question  as  to  annual  value  determined. 

20,  25.  The  defendant  contended  that  he  had  in 


^ood  faith  and  sufficiently  raised  a  question  as  to 
"annual  value,"  and  that  the  onus  was  on  the 
plaintiffs  to  take  steps  under  sect.  68  of  the  Water* 
works  Clauses  Act  1867,  to  have  such  question 
determined,  and  that  no  evidence  other  timn  the 
decision  of  the  statutory  tribunal  for  determining 
such  question  could  be  received ;  that  the  rate  of 
the  plaintiffs   is   a  compulsory  one,  and  there- 
fore   within    the    maning    of    sect.    45    o£     the 
Valuation    (Metropolis)  Act  1869,   which  makes 
the  valuation   list  for  the    time  being  in  force 
conclusive  as  to  rateable  value;    and  that  that 
Act   repealed  so  much  of  the  New   Kiver   Act 
1852,  and    the    Waterworks   Clauses   Act    1847, 
as  authorised  any  valuation  of  hereditaments  to 
be  made  for  the  purpose  of  any  rate  or  tax  in 
respect  of  which  the  valuation  list  is  conclusive. 
For  the  two  latter  propositions,  Sheffield   Water* 
works  Company  v.  Bennett  (23  L.T.  Rep.  N.S.  109; 
L.  Rep.  7  Ex.  409)  was  cited. 

26.  The  judge  held  that  he  had  by  sect.  46  of 
the  New  River  Act  1852,  jurisdiction  to  decide 
the  question  as  to  annual  value,  that  the  Valuation 
(Metropolis)  Act  1869,  had  no  bearing  on  such 
question,  and  that  the  rent  which  a  tenant  paid  to 
his  landlord  was  the  '*  annual  value,"  accoruing  to 
the  true  meaning  of  the  term,  and  he  gave  judgment 
for  the  plaintiffs  accordingly  for  the  payment  of 
water  rate  upon  the  sum  of  202.,  being  the  amount 
paid  by  the  defendant  to  his  landlord  for  rent, 
thus  leaving  a  balance  of  3^.  2d.  due  from  the  defen- 
dant to  tho  plaintiffs  above  the  Qa,  \0d,  paid  into 
court. 

The  questions  for  the  opinion  of  the  court 
were: — 

1.  Whether  the  plaintiffs  were  entitled  to 
charge  the  defendant  a  water  rate  upon  the  sum 
of  22/.,  and  not  on  18L 

2.  Whether  the  judge  was  correct  in  holding 
that  the  water  rent  (ale)  must  be  charged  upon  the 
actual  sum  paid  as  rent  by  the  defendant  to  his 
landlord. 

3.  Whether  the  judge  had  power  or  jurisdiction 
under  sect.  46  of  the  New  River  Act  1852,  to  in- 
quire into  and  determine  the  question  of  the 
annual  value. 

4.  Whether  the  judge  was  not  bound  upon  proof 
of  the  rate  and  the  assessment  to  have  found  for 
the  plaintiffs  tor  the  amount  claimed,  inasmuch  as 
the  defendant  had  neglected  to  apply  to  two 
justices  to  determine  the  annual  value  of  his 
tenement. 

If  the  court  should  answer  questions  1  and  4 
in  the  affirmative,  and  2  and  3  in  the  negative, 
the  judgment  to  be  set  aside,  and  a  new  trial  or 
dered ;  if  1  and  4  in  the  negative,  and  2  and  3 
in  the  affirmative,  the  appeal  to  be  dismissed  with 
costs. 

Fhilbrickj  Q.C.  with  him  Poland  for  the  plain- 
tiffs. It  was  no  condition  precedent  to  the  plain- 
tiffs' right  to  sue  that  the  amount  in  dispute  should 
first  be  ascertained  by  the  plaintiffs  summoning 
the  defendant  before  the  justices ;  it  was  for  the  de- 
fendant to  summon  the  plaintiffs  if  he  wished  to  dis- 
pute the  annual  value.  The  question  of  jurisdiction 
turns  upon  the  true  construction  of  a  variety  of 
enactments,(a)  but  the  right  of  the  plaintiff  to  go 

(a)  The  following  enactments  are  material : 
New  River  Company's  Act  1852  (15  &  16  Viot.  cap.  olz.), 
sect.  85.    The  company  shall,  at  the  locv^ca^  t&  \Xx^  ^ywrnw^ 
or  oooapier  of  any  hootta  ot  v*^  ^^  ^\kWQafe'\x!L%.'tt.i  ^^^'^^^v 
within  ihwt  UmiU  m  w\ii<^  i^iiS  V^V^  ^"t^JjA  wta.^fi»3^ 
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at  once  to  tbe  County  Court  would  Beem  to  be 
preserved  to  tbem  by  sect.  -16  of  the  New  River 
Act.  The  plaintiffs  nave  no  power  of  distraining 
for  rates  due,  but  are  bound  under  penalty  to 
Kupply  the  water.  It  is  true  that  if  the  rates  be 
not  paid,  the  supply  of  water  may  be  cut  off.  But 
this  would  be  a  harsh  proceeding  to  adopt.  It  would 
be  harsh  for  the  companv  to  summon  a  ratepayer 
to  the  police  court.  [Lord  Coleridge,  C.J. — 
Either  party  is  at  liberty  to  summon  the  other, 
and  nothing  appears  to  be  payable  until  the  annual 
value  be  determined.  Brett,  J. — Prima  facie  the 
jurisdiction  of  the  County  Court  would  be  good ; 
the  question  is,  whether  there  is  any  legislation 
to  oust  the  jurisdiction  which  would  ordinarily 
ai'ise.]  It  would  be  highly  inconvenient  if  the 
County  Court  had  not  jurisdiction  to  determine 
the  amount ;  such  a  construction  of  the  statutes 
would  involve  a  double  procedure ;  first,  before  the 
justices  to  determine  tlie  amount ;  and,  secondly, 
before  the  County  Court  to  recover  it.  Moreover 
such  a  construction  would  lead  to  an  evasion  of  pay- 
mentat  the  last  moment ;  when  sued  in  tho  Couuty 
Court,  a  ratepayer  might  delay  the  just  claims 
of  the  company,  by  setting  up  a  dispute  as  to  the 
annual  value  of  his  house.  [Lord  Coleridge,  C.J. 
— That  argument  mi&rht  be  answered  by  saying 

be  laid,  or  of  any  person  who  nnder  the  provisions  of  this 
Act  or  any  Act  incorporated  therewith,  shall  be  entitled 
to  demand  a  supply  of  water  for  domestic  purposes,  fnr- 
nished  to  snch  owner  or  occupier,  or  other  person,  a  suffi- 
cient supply  of  water  for  domestic  purposes  at  the  rate 
hereinafter  specified  (that  is  to  saj),  for  water  supplied  to 
any  dwclling-honse  where  the  annual  value  of  the  dwel- 
ling shall  not  exceed  2(K){.  at  a  rate  per  cent,  per  ftTinnm 
not  exceeding  41. 

Sect.  46. — Nothing  in  this  Act  or  anv  Act  incorporated 
herewith  contained  shall  prevent  the  company  from 
recovering  any  some  of  money  not  exceeding  5(H.,  which 
shall  be  due  to  them  for  water  rates  or  rents,  or  for 
damages,  costs,  or  expenses,  by  action  or  proceeding  in 
Buch  manner  as  is  by  law  provided  for  the  recovery  of 
debts  not  exceeding  501. 

By  sect.  8  of  this  Act  the  Water  Works  Clauses  Act 
1847,  is  incorporated  therewith. 

The  1st  section  contains  a  reference  to  the  various 
Acts  "relating  more  or  less  directly"  to  the  New  Hiver 
Company,  from  13  £liz.  cap.  18  to  13  and  14  cap.  cix. 
inclusive. 

Waterworks  Clauses  Act  1817  (10  Vict.  c.  17.)— Sect. 
68.  The  water  rates  .  .  .  shall  be  paid  by  and  be 
recoverable  from  the  person  requiring,  receiving,  or  using 
the  supply  of  water,  and  shall  be  payable  aoeording  to 
tiie  annual  value  of  the  tenement  supplied  with  water, 
and  if  any  dispute  arise  as  to  such  value  the  same  shall 
be  determined  by  two  justices. 

Sect.  85.  If  the  waterworks  be  in  England  or  Ireland, 
the  clauses  of  the  Eallways  Clauses  Consolidation  Act 
1845,  with  respect  to  the  recovery  of  damages,  not  specially 
provided  for,  and  of  penalties,  and  to  the  determination 
of  any  other  matter  referred  to  justices,  shall  be  incor- 
porated with  this  and  the  special  Act.    .    .    . 

Railways  Clauses  Act  1845  (8  &  9  Vict.  o.  20),  sect.  142. 
— Where  in  this  or  the  special  Act  any  question  of  com- 
pensation, expenses,  charges,  or  damages,  or  oUier 
matter  is  referred  to  the  determination  of  any  one  justice 
or  more  it  shall  be  lawful  for  any  justice  upon  the  appli- 
cation of  either  party  to  summon  the  other  party  to 
appear  before  one  justice  or  before  two  justices  as  the 
case  may  require,  at  a  time  and  place  to  be  named  in  such 
summons,  and  upon  the  appearance  of  such  parties,  or  in 
the  absence  of  any  of  them  upon  proof  of  due  service  of 
the  summons,  it  shall  be  lawful  for  such  one  justice  or 
such  two  justices  as  the  case  may  be,  to  hear  and  deter- 
mine such  question,  and  for  that  purpose  to  examine  such 
parties  or  any  of  them  and  their  witnenses  on  oath,  and 
the  cofits  of  every  such  inquiry  shall  be  in  discretion  of 

mcb  juaUcea,  and    they  shall   detetuunQ   ^«  MnoTini 

ibezeoif. 


that  the  dispute  must  bcL  a  bond  fide  one,  or  the 
defence  would  be  of  no  avail.  Brett,  J.—  If  going 
before  the  justices  be  a  condition  precedent,  i 

Brohibition  might  have  issued  to  the  County  Court 
LuDDLESTON,  J. — Your  argument  seems  to  make 
the  justices  of  no  use.]  The  intention  of  the 
Legislature  was  to  give  a  summary  remedy  in  the 
case  of  small  tenements,  and  a  remedy  not  to  be 
defeated  by  the  occupiers  suddenly  raising  points 
of  law.  As  to  the  meaning  of  annual  value,  he 
referred  to 

Sh^ffi£ld  Waterworks  Company  v.  Bennttt^  !».  Bep. 
7  Ex.  789 ;  41  L.  J.  233,  Ex. ;  27  L.  T.  Bep.  N.  S. 
199;  affirmed  on  appeal,  L.  Bep.  8  Ex.  196;  42 
L.  J.  121,  Ex. ;  28  L.  T.  Bep.  N.  8.  509. 

in  which  somewhat  analogoas  cane  (a)  the  court 
had  held  that  the  meaning  of  the  word  **  rent"  in 
sect.  7y  of  the  Sheffield  Waterworks  Act  1853 
(with  which  the  Waterworks  Clau sea  Act  1847  id 
incorporated),  meant  "  the  proper  rent  to  a  tenam 
paying  the  rates  and  charges  regularly  paid  bj 
the  tenant,  of  which  the  actual  rent,  when  the 
tenant  pays  those  rates  and  charges  is  in  general 
the  proper  criterion." 

Brovmj  Q.C.,  for  the  appellant,  the  defendant 
below. — The  jurisdiction  of  the  County  Court  is 
ousted  by  tho  strong  and  specific  provision  in  sect 
6S  of  the  Waterworks  Clauses  Act  1847,  that  **  if 
any  dispute  arise  "  as  to  tbe  annual  value  of  tbe 
tenement  supplied  with  water,  the  same  shall  be 
detei-miucd  by  two  justices  : 

Crisp  T.  Buuhury,  8  Biufr.  894 ; 

Ex  iorte  Payne,  5  D.  &  L.  679  ; 

St.  Fancras  {Vestry  of)  t.  Balterbury.  2  C.  B~y.S^ 
477. 
In  Ex  parte  Tayne,  the  member  of  a  building 
society  within  6  &  7  Will.  4>,  c.  32,  sued  an  officer 
of  the  society,  in  the  County  Court,  for  an  amount 
alleged  to  be  due  upon  two  shares  in  the  eodetr 
subscribed  for  by  him  and  withdrawn.     The  judge 
directed  a  nonsuit  on  the  ground  that  a  rule  of 
the  society  provided  that  "  all  disputes  be  referred 
to  two  justices  of  the  peace,"  thereby  ousting  tbe 
jurisdiction  of  the  County  Court,  and  the  oooit 
in  a  considered  iudj^ment  discharged  a  rule  fort 
mandokmua  to   the   judge  to    proceed    with  tbe 
action.    In  the  St.  Pancrai  case  (ubi  sup.),  it  was 
held  that  an   action  would  not    lie   against  tbe 
occupier  of  a  house  for  the  recovery  of  his  pro- 
portion of  the  expenses  of  paving  a  street  under 
the  Metropolis  Management  Act  1855  (13  &  V^ 
Vict.  c.  120),  but  that  recourse  must  be  hid  to 
sect.  225  of  the  Act  which  provided  that  dispated 
amounts  '*  should  be  ascertained  and  deterrainedby 
and  recovered  before  two  justices."     ••  Where  m 
Act  of   Parliament,"    observed   Cockbum,  CJ< 
"  creates  a  duty  or  obligation,  and   g;ive8  a  remedf 
for  a    breach    of   it    by  a  peculiar    proceeding, 
a  question  often  arises  whether  the  remedj  so 
provided  is  the  only  one,  or  whether  it  is  cams- 
lative.     But  here  the  words  of  sect.  225  are  nft 
peremptorv     ....    The    words    are    'shall  b^ 
recovered.     I  think  it  is  olear  that  the  Lffn^ 
lature  intended  that  the  summary  prooeedisfT  W9i 
pointed  out  should  be  tbe  only  one  .  •  .  .  I  oen* 
not  conceive  a  tribunal  better  qualified  to  deii 


\ 


(a)  The  action  was  to  reoover  rates,  and  ouoe  befci* 
the  court  upon  a  special  case,  after  a  v«rdiot  bsd  bes 
found  for  the  plaintiff s  for  tiie  amount  olaoaedii^ 
declaration.  Tne  questions  for  the  oovot  wwt  bmb*^ 
whether  the  defendant  was  entitled  to  msH  tht  di^ 
UoTA  which  he  claimed,  and  the  point  in  the 
%a  \a  \^3rA^<c^'GL^^Rv^'Mithar  raised  or 
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with  such  matters  than  tbe  one  chosen  by  the 
LeffiBlatare."  [Brett,  J. — In  that  case  the  vestry 
had  no  rights  at  all  withoat  the  Act,  so  that  they 
were  properly  held  to  be  tied  down  to  the  remedy 
pointed  out  by  it.]  It  is  submitted  that  their 
case  is  not  rery  different  from  that  of  a  water 
company  whose  monopoly  is  protected  by  statute. 
And  in  one  sense  the  case  of  the  water  company 
is  d  fortiori  to  the  8t  Pancras  case,  for  the  water 
company  is  a  private  corporation  suing  for  its 
own  benefit,  whereas  the  vestry  were  a  public 
corporation,  suing  for  the  benefit  of  the  public. 
[Brett,  J. — Suppose  that  the  rate  were  paid  for 
six  years  without  dispute,  could  the  ratepayer 
after  all  that  lapse  of  time  dispute  the  annual 
value  as  assessed,  and  so  oust  the  jurisdiction  of 
the  County  Court  P]  In  such  a  case  it  is  probable 
that  the  company  might  set  up  mala  fides  in  the 
ratepayer,  but  the  good  faith  of  the  present  de- 
fendant is  undisputed.  [Denmak,  J.  referred  to 
Be  Edmthtdson  (17  Q.  B.  &7),  where  it  was  held 
that  an  adjudication  by  two  justices  as  to  com- 
pensation payable  by  a  railway  company  for 
injuriously  afieoting  lands  is  bad  if  the  complamt  on 
which  the  order  is  founded  be  made  more  than  six 
months  after  the  cause  of  complaint  arose.]  There 
is  a  close  analogy  between  the  present  case  and 
the  numerous  insurance  cases  in  which  it  has 
been  held  that  where  a  policy  of  insurance  contains 
an  arbitration  clause,  no  action  will  lie  upon  the 
policy  until  arbitration  had  and  award  made.  See 
especially 

BcoU  V.  Avery,  5  H.  L.  Cas.  811 ; 
Braunsitin  v.  AccideniaX  Death  Imwrance  Company , 
31  L.  J.  17,  Q.  B.;  5  L.  T.  Kep.  N.  S.  550. 

In  Braunvtein* 8  case  the  clause  in  the  policy  was 
"that  they  (the  defendants)  shall  pay  such  sum 
by  way  of  compensation  as  should  appear  jjust 
and  reasonable,  and  in  proportion  to  the  injury 
received,  such  sum  to  be  ascertained  in  case  of 
difference  or  dispute  in  manner  provided  by  the 
stipnlations  and  conditions  indorsed,'*  which  was 
by  reference  to  a  person  named.  **  There  is,  no 
doubt,"  said  Wightman,  J.,  "  that  a  difference  did 
arise  as  to  the  amount  to  be  paid,  which  was  to  be 
ascertained  by  the  arbitrator  before  any  action 
could  be  brought,  and  as  this  has  not  been  done, 
the  action  is  at  all  events  premature."  From 
every  reason  of  policy,  as  well  as  upon  the  de- 
cisions in  analogous  cases,  the  new  river  company 
had  no  right  to  sue  the  defendant  for  an  amount 
fixed  by  themselves. 

BhUbriek,  Q.C.,in  reply. — ^The  cases  cited  as  to  re- 
ference to  justices,  as  the  8L  Pancras  case  {ubi  sup.) 
might,  perhaps,  bear  upon  this  case  if  it  were  not 
for  section  46  of  the  New  River  Act,  which 
expressly  reserves  the  power  of  suing  in  the  ordi- 
nary tribunals.  As  to  the  insurance  cases,  they 
turn  upon  questions  of  construction  of  particular 
clauses  in  policies.  Having  once  made  a  charge 
upon  calculation,  the  plaintiffs  throw  the  initiative 
on  the  defendant  of  rectifying  their  mistakes,  if 
any,  before  the  justices,  and  if  he  fail  so  to  have 
rectified  them,  the  amount  is  recoverable  by  suit 
without  further  delay. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the 
judgment  of  the  County  Court  judge  ought  to  be 
reversed,  and  that  our  judgment  ought  to  be  for 
the  appellant.  The  questions  proposed  to  us  by 
tbe  Cfounty  Court  judge  are  substantially  two, 
being  first  whether  he  had  jurisdiction  to  hear  the 
and  secoodly,  assuming  that  he  had  such 

ICiA.  Cam.— Vol  IX. 


jurisdiction,  for  what  amount  he  ought  to  have 
given  judgment  for  the  New  River  Company.  Of 
these  two  questions  the  firsc  has  been  fully 
argued  before  us,  while  upon  the  sncond  we  have 
heard  no  argument  at  all.  Upon  the  first  point 
only,  therefore,  I  proceed  to  give  judgment,  and 
desire  to  say  that  I  do  not  give  the  slightest 
opinion  one  way  or  the  other  upon  the  second. 
I  am  of  opinion  that  upon  the  true  construc- 
tion of  sect.  68  of  the  Waterworks  Clauses  Act 
1847,  and  upon  the  circumstances  of  this  case, 
the  County  Court  judge  had  no  jurisdiction. 
The  proceedings  were  first  instituted  in  the 
County  Court  to  recover  a  rate  which  the  company 
claimed  upon  an  annual  value  of  222.  The  defen- 
dant alleged  that  the  annual  value  of  his  premises 
*  had  been  improperly  put  at  221.,  and  alleged  that  it 
ought  to  have  been  put  at  ISl.  For  this  allegation 
he  gave  reasons  at  length  to  the  secretary  of  the 
company,  and  tendered  in  payment  of  his  rate  a 
sum  calculated  upon  the  annual  value  of  182.  The 
company  declined  to  accept  this  sum,  and  sued 
him  in  the  County  Court  for  a  rate  calculated 
upon  the  annual  value  of  222.  Now,  was  a  County 
Court  the  proper  tribunal  for  the  company  to 
resort  to  at  this  stage  of  the  dispute  P  The  Act 
from  which  the  company  derived  their  powers  is 
the  New  River  Company  Act  1852,  and  oy  sect.  3 
of  that  Act  the  Waterworks  Clauses  Act  1847  is 
incorporated  with  it.  Now,  sect.  68  of  the  Water- 
works Clauses  Act  is  to  the  following  effect :  [Sec- 
tion read].  Now,  here  there  was  a  bond  fide  dispute 
arising  out  a  claim  for  a  rate  depending  upon  the 
annual  value  of  the  house  of  the  defendant,  and 
this  dispute  was  one  which  I  think  the  company 
ought  to  have  had  determined  by  the  justices 
before  prosecuting  their  claim  in  the  County  Court. 
This  and  this  only  is  what  I  decide.  What  would 
be  the  proper  application  of  the  enactments  before 
us  to  the  hypothetical  cases  that  have  been  sug- 
gested I  caimot  say.  Here  we  have  to  deal  with 
a  bond  fide  dispute,  with  a  claim  for  an  amount 
known  to  both  parties  to  be  disputed,  and  I  think 
that  under  these  circumstances  the  claim  ought  to 
have  been  turned  into  a  liquidated  one  under  the 
provisions  of  sect.  68  of  the  Waterworks  Clauses 
Act  1847,  before  the  right  to  sue  for  it  could 
attach  to  the  New  River  Company.  It  appears 
that  by  sect.  85  of  the  Waterworks  Claases  Act 
the  clauses  of  the  Railways  Clauses  Act  184o, 
*'  with  respect  to  the  determination  of  any  matter 
referred  to  justices,"  are  incorporated  with  the 
former  Act.  This  brings  us  to  sect.  142  of  thu 
Railway  Clauses  Act,  1845.  By  that  section  it  is  pro- 
vided that  "  where  any  question  of  compensation, 
expenses,  charges,  or  damages,  or  other  matter  is 
referred  to  the  determination  of  any  one  justice  or 
more,  it  shall  be  lawful  for  any  justice,  on  tho 
application  of  either  party,  to  summon  the  other 
party  to  appear  before  one  justice,  or  before  two 
u  stices,  as  the  case  may  require,  at  a  time  and 
place  to  be  named  in  such  summons."  This  is  the 
section  under  which  the  company  ought  to  have 
proceeded.  In  the  case  before  us,  at  all  events, 
the  result  seems  to  work  out  with  perfect  simplicity. 
The  company  sue  a  ratepayer  for  water  supplied. 
The  ratepayer  says  at  once :  "  I  dispute  the  amount 
of  the  rate  assessed ;  before  you  sue  me,  it  is  a 
condition  precedent  that  you  should  have  that 
amount  ascertained."  This  is  quite  reasonable. 
It  is  not  a  question  oC  «x.cX!qa\^^  \Qxv^a^Oi>Ki^ 
throughout.    TfVi^  ivx^\,\a«&  \ia.N^  ^^  %\L^Sjaf>a^'> 
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tion ;  all  their  jurisdiction  is  to  decide  a  particular 
point,  without  the  decision  of  which,  if  the  point 
be  disputed,  the  jurisdiction  of  the  ordinary  tri- 
bunals cannot  aribe.  And  this  particular  point  is 
very  properly  assigned  to  the  exclusive  jurisdic- 
tion of  the  justices,  whom  the  Legislature  has 
entrusted  with  the  duty  of  settlin^^  the  valuation 
lists,  and  would,  therefore,  be  peculiarly  competent 
to  ascertain  the  annual  value  of  a  man  s  house. 

Brett,  J. — This  is  a  very  difficult  case,  and 
requires  great  consideration ;  but  in  the  result  I 
have  come  to  the  conclusion  that  our  judgment 
ought  to  be  for  the  defendant,  on  the  ground 
that  the  county  court  judge  had  no  jurisdiction  to 
hear  the  plaint.  The  New  Biver  Company  had 
supplied  the  defendant  with  water,  and  the  defen- 
dant lived  in  a  house  below  the  annual  value  of' 
200L  The  compauy  claimed  a  rate  calculated  upon 
.  a  certain  annual  value,  but  the  defendant  alleged 
thikl  the  calculation  was  based  upon  an  improper 
construction  of  tbe  term  "  annual  value.'  The 
company  then  sue  in  the  County  Court  for  the 
amount  as  ascertained  by  themselves,  and  the 
defendant  pays  into  court  an  amount  which  would 
be  sufficient  if  his  own  contention  should  turn  out 
to  be  correct,  and  accompanies  his  payment  into 
court  with  a  notice  that  the  dispute  between  him- 
self and  the  company  was  as  to  the  meaning  of  "  an- 
nual value,'*  thereby  fixing  the  County  Court  Judge 
with  notice  of  the  precise  character  of  the  dispute. 
This  notice  notwithstanding,  the  judge  proceeds 
to  hear  the  case,  and  gives  a  decision  which  proceeds 
'  upon  the  meaning  which  he  himself  gives  to  the 
term  "annual  value."  That  the  dispute  was  a 
bond  fide  one  nobody  denies,  and  I  have  already  ob- 
served that  the  judge  had  notice  of  it.  Now,  in 
water  rate  cases,  the  annual  value  of  assessable 
property  is  not  fixed  in  the  same  way  as  it  is  fixed 
for  the  purposes  of  the  poor  rate.  The  water  com- 
panies do  not  assess  the  property  before  they 
supply  the  water,  but  supply  the  water  before  the 
assessment  is  made,  and  before  the  consumer  has 
had  any  notice  from  them  of  the  assessment,  so  as 
to  give  him  an  opportunity  of  appealing  against 
it.  The  companies  have  their  statutory  rights  and 
obligations,  and  one  of  their  statutory  rights  is  to 
make  a  charge  for  water  supplied,  but  this  charge 
they  cannot  make  until  the  supply  has  been  per- 
fected. If  the  amount  of  rate  be  rightly  charged, 
the  money  is  due  without  having  to  be  settled  by 
anybody.  In  ordinary  rating  cases,  both  the 
liability  to  be  rated  and  the  amount  of  the  rate 
are  before  the  court,  and  the  question  for  us  is 
whether  water  rate  cases  are  an  exception  to  the 
general  rule,  whether  the  Legislature  has  excluded 
both  a  County  Court  and  a  Superior  Court  from 
determining  the  amount  of  the  rate.  It  is  con- 
tended on  behalf  of  tbe  defendant  that  both  courts 
are  so  excluded  by  sect.  68  of  the  Waterworks 
Clauses  Act,  for  the  New  Biver  Act  is  to  be  read 
as  if  that  section  was  actually  contained  in  it. 
[Section  read.]  Now,  if  a  dispute  has  arisen 
before  a  claim  is  actually  made,  can  the  company 
by  prosecuting  that  claim  in  a  County  or  Superior 
Court  oust  the  jurisdiction  of  the  justices  to 
"  determine  '*  the  amount  of  the  rate  ?  Construing 
the  section  by  the  light  of  the  cases  which  have 
been  cited  by  Mr.  Brown,  I  come  to  the  conclusion 
that  where  the  dispute  arises  before  action 
brought^  the  company  cannot  so  oust  the  juris- 
diction of  the  justices.  It  is  not  eaay  tiO  %ay  at 
£r8t  which  of  the  parties  is  to  bring  the  maXXet 


before  the  justices,  but  I  think  that  this  is  seized 
by  sect.  85.  Though,  therefore,  the  dispute  miy 
arise  after  the  water  has  been  supplied,  if  it  arise 
before  action  brought,  tbe  company  must  first 
settle  tbe  dispute  by  takip^  oat  s  summons  before 
the  justices,  and  b^  claiming  the  determination  of 
the  amount  by  the  justices,  who  decide  the  amount 
and  that  only.  The  amount  determined,  the 
company  may  then  sue  the  consumer  for  the 
amount  so  determined,  but  not  before.  Thus  hr 
with  reference  to  disputes  before  action  brought. 
But  it  seemed  to  me  obvious  that  we  ought  to  con- 
sider what  would  be  the  bearing  of  oar  present 
judgment  upon  disputes  arising:  after  action 
brouj^tt.  We  might  have  been  able  to  sayihit 
our  judgment  would  have  a  general  application, 
and  that  even  if  disputes  should  arise  afUnr  action 
brought,  the  action  would  have  to  be  stayed  hj 
reason  of  such  disputes.  But  1,  for  my  part, 
decline  to  go  so  lar.  I  have  very  great  doubts 
indeed  whether  the  jurisdiction  of  the  ordiDiry 
courts  would  be  ousted.  But  in  the  present  case, 
where  the  dispute  arose  before  action  brought, 
and  where  the  judge  had  notice  of  such  dispute 
(thoagh  I  do  not  say  that  the  notice  was  essential), 
I  think  that  in  deciding  the  dispute  the  judge  wu 
acting  without  jurisdiction,  and  that  he  ought  to 
have  nonsuited  the  plaintifi*s  on  the  ground  thst » 
condition  precedent  to  their  right  of  action  hid 
not  been  performed. 

Denman,  J. — I  am  of  the  same  opinion,  bat  I 
need  not  repeat  the  reasons  already  given.  I  will 
only  say  that  I  decide  on  the  facts  of  this  cue 
alone,  and  diselaim  any  conclusion  farther  than 
this,  that  in  the  present  case  a  dispute  had  arisen 
of  such  a  nature  as  to  oust  the  jurisdiction  of  tbe 
County  Court. 

HuDDLEsTON,  J. — I  am  of  the  same  opinion.  On 
the  facts  of  this  case  the  County  Court  Judge  btd 
no  power  or  jurisdiction  to  try  the  cause.  A  rate  is 
made ;  the  defendant  intimates  that  he  dispofiei 
the  annual  value  of  his  house  as  assessed.  Then 
the  question  arises  which  of  the  parties  is  to  set 
sect.  68  of  the  Waterworks  Clauses  Act  in  mocioa 
Mr.  Philbriok  argues  that  the  most  conit^nient 
course  is  that  the  company  should  fix  the  amoont 
of  the  rate.  No  doubt  that  would  be  a  convenient 
course  for  the  company,  but  such  vras  not  tbe 
intention  of  the  statute.  I  think  that  andertbe 
statute  it  was  for  the  company  in  this  case  to  go 
before  the  justices,  and  to  get  the  amount  ason^ 
tained.  The  saving  in  sect.  46  of  the  New  Biver 
Act  has  no  application.  I  also  wish  to  ooofine 
my  judgment  to  the  particular  facts  before  ua 

Judgment  reversed;  noMuii  to  be  entered; 
costs  to  folloiv  event. 

Attorneys  for  plaintiffs,  Thompgon  and  Jkhtar 
ham. 

Attorney  for  defendant,  OrecUorex. 
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dmn6anor9   and    felonies — GUrh    of  the   Petty 
Bag — Duty    of    toith    regard    to    sealing    wnt 
(12  i-  13  Vict,  c.  109,  sect.  SS)— Action  against 
for  refusing  to  seal  —  Frivolous  and  vexcUious 
fnroeeedings, 
Auhovgh  a  writ  of  error  is,  in  cases  of  misde' 
meanor,  ex  deblto  justiticBt  and  not,  as  in  cases 
of  treason  and  felony,  ex  gratia^  yet  the  fiat  of  the 
Attorney-General  is  a  condition  precedent  to  the 
issuing  of  such  writ,  and  the  granting  or  refusing  of 
sneh  fiat  is  a  matter  entirely  within  the  discretion 
of  the  Attorney-General,  in  the  exercise  of  whi4:h 
discretion  he  cannot  he  controlled  by  the  court. 
Accordingly,  therefore,  an  action  by  a  convicted 
fnisdemeanani  against  the  Clerk  of  the  Petty  Bag, 
for  refusing  to  seal  a  writ  of  error  tendered  to  him 
by  such  convict,  on  the  ground  of  the  Attorney- 
GeneraVs  fi^t  not  having  been  previously  obtained, 
was  held  to  be  pretenceless  and  unmaintainahle ; 
and  a  rule  to  rescind  an  order  of  a  judge  staying 
such  action  altogether,  as  frivolous  and  vexatious, 
and  an   abuse  of  the  process  of  tits  courts  was 
refused,  there  being  no  duty  on  the  Clerk  of  the 
Petty  Bag  to  seal  the  writ  until  the  fiat  had  been 
issued. 
8o  held  by  Bramwell  and  Cleasby,  BB.  {coneurren' 
tibus  Kelly,  C.B.,   and  Pollock  and  Amphlett, 
BB.) 
Tmb  plaintiff  in  this  case  was  the  claimant  of 
the    Tichborne  estates  in  the    recent  action  of 
ejectment,  and  is  now  a  convict   undergoing  his 
Mentence  of  penal  servitude  in  Dartmoor  Prison 
for  perjury  committed  by  him  on  the  occasion  of 
the  trial  of  that  ejectment.  He  brought  the  present 
action  against  the  defendant,  the  Clerk  of  the  Petty 
Bag   in  Chancery,  to  recover    compensation    in 
damages  against  him  for  refusing  to  seal  a  writ  of 
error  in  the  criminal  case  of  Regina  v.  Castro, 
tendered  to  him  on  the  part  of  the  plaintiff.    The 
declaration  in  this  action  contained  two  counts, 
and  by  the  first  count  it  charged  that  the  de- 
fendant was  Clerk  of  the  Petty  Bag  in  the  Court 
of  Chancery,  and  that  an  indictment  for  misde- 
meanor   against    the     plaintiff,    containing    two 
coants,  charging  the  plaintiff  with  perjury,  was 
found  at  the  Central  Criminal   Court,  and  was 
removed  thence  by  a  writ  of  certiorari  into  the 
Court  of  Queen's  Bench,  and  was  tried  at  the  bar 
of  that  court ;  that  the  plaintiff  was  found  guilty 
and  sentenced  to  penal  servitude  for  the  term  of 
seven  years  on  the  first    count    of   the    indict- 
ment, and  to  penal  servitude  for  a  further  term 
of  seven  years  on  the  second  count ;  and  that  he 
was  then  undergoing  the  aforesaid  sentences ;  and 
that  the  plaintiff,  feeling  aggrieved  by  such  trial, 
rerdict,  and  judgment,  prepared,  engrossed,  and 
issned  a  writ  of  error  in  due,  regular,  and  usual 
form,  in  order  that  such  verdict  and  judgment 
might  be  reviewed  and  examined  by  the  Justices 
of  the  Bench  and  the  Barons  of  the  Exchequer,  in 
the  Exchequer  Chamber,  and  requested  the  defen- 
dant, as  such  Clerk  of  the  Petty  Bag  as  aforesaid,  to 
duly   seal  the  same  writ;  yet  nevertheless  the 
defendant  wrongfully,  &c,,  refused  to  seal  the  said 
writ,  whereby  the  plaintiff  was  prevented  from 
having  the  said  proceedings  reviewed  and  examined 
by  the  said  Court  of  Exchequer  Chamber,  and  had 
been  obliged  to  endure  the  said  sentences  of  penal 
servitude,    and    was     thereby    prevented     from 
recovering  possession  of  divers  estates  of  great 
Talne.    B  v  the  st^ond  count  of  his  declaration  the 
pbuntiff  claimed  a  writ  of  mandamus  to  the  defen- 


dant, as  snch  Clerk  of  the  Petty  Bag,  to  duly  seal 
the  said  writ  of  error. 

Instead  of  pleading  in  answer  to  the  above 
declaration,  the  defendant  took  out  a  summons  at 
judges*  chambers,  calling  on  the  plaintiff  to 
show  cause  why  his  said  action  should  not  be 
stayed,  on  the  ground  that  it  was  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of  the 
court ;  and  on  the  8th  April  last,  Huddleston,  J ., 
at  chambers,  on  reading  the  affidavits  produced 
on  the  part  of  the  defendant  and  the  plaintiff 
respectively,  made  an  order  staying  all  further 
proceedings  in  the  said  action. 

The  plaintiff's  attorney  in  his  affidavit  on  the 
occasion  stated  that,  in  case  the  court  should  give 
judgment  for  the  plaintiff  and  the  defendJeint 
should  obey  it,  the  plaintiff's  claim  for  damages 
would  be  abandoned ;  and  that  the  plaintiff  hud 
no  other  means  except  the  action  aforesaid  open 
to  him  for  obtaining  the  opinion  of  a  court  of  law 
on  the  constitutional  question  whether,  in  cases  of 
misdemeanor,  a  writ  of  error  is  a  writ  of  right  or 
a  writ  of  grace. 

The  defendant,  in  his  affidavit,  stated  that  he 
was  Clerk  of  the  Petty  Bag  in  the  Court  of 
Chancery,  and  that  he  was  informed  and  believed 
that  before  anv  application  was  made  to  him,  the 
defendant  in  the  matter,  the  attorney  of  the  plain- 
tiff had  applied,  on  behalf  of  the  plaintiff,  to  Her 
Majesty's  Attorney- General  to  issue  his  jla^  for  the 
writ  of  error  mentioned  in  the  declaration,  and 
that  the  Attorney- General  had  refused  to  issue  it. 
That  on  the  12th  Feb.  last  the  writ  of  error  was 
tendered  to  the  defendant,  and  that  he  refused  to 
seal  it,  on  the  ground  that  the  Attorney-General 
had  not  issued  his  fiat  for  the  said  writ,  and  not 
otherwise  ;  that  it  would  be  contrary  to  the  defen- 
dant's duty  as  such  Clerk  of  the  Petty  Bag,  and 
contrary  to  the  established  regulations  and  prac- 
tices of  the  Petty  Bag  Office  to  seal  any  wnt  of 
error  in  any  criminal  case  without  the  fiat  of  the 
Attorney-General  previously  issued;  that  the  rule 
on  this  point  was  precise  and  inflexible,  and  that 
the  defendant  had  no  option  but  to  refuse  to  seal 
the  writ  of  error  without  the  production  of  the 
Attorney-General's  fiai ;  and  that  if  the  defendant 
acted  otherwise  he  would  have  been  disobeying 
the  regulations  of  the  office. 

PhiWrick,  Q.C.  (with  him  was  O'Brien),  for  the 
plaintiff,  now  moved  for  a  rule  nisi  to  rescind  the 
above-mentioned  order  of  Huddleston,  J. — The 
plaintiff  had  a  right  to  seek  the  opinion  of  the 
court  upon  the  important  constitutional  question 
involved  in  the  present  action,  and  which  was 
neither  frivolous  nor  vexatious.  That  question  was 
whether  a  writ  of  error  in  a  case  of  misdemeanor 
was  a  matter  of  right,  ex  debito  justitica,  or,  as  in 
felony  and  treason,  a  matter  of  favour,  and  ex  gratia 
only.  Had  the  action  gone  on  that  question  might 
have  been  argued  and  decided  on  demurrer,  but 
the  order  now  sought  to  be  rescinded  had  pre- 
cluded the  possibility  of  a  decision  upon  the  point 
being  obtained.  There  was  a  question  also  whether 
the  Attorney- General's  fi^t  was  necessary  at  all, 
which,  if  the  writ  itself  were  of  right,  it  was  con- 
tended it  would  not  be.  There  is  much  authority 
in  favour  of  the  view  taken  on  the  part  of  the 
plaintiff  that  the  writ  is  of  right.  Thus,  in  1689 
the  House  of  Commons  resolved  that  a  writ  of 
error  to  reverse  a  judgment  of  outlawry  was  the 
right  of  the  subject,  and  not  an  act  of  ^|^w^  ^^ 
favour  to  be  denied  ot  ^t«ji\Ad.  ^  '^^»ssqx^\  v^^» 
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Sir  Tho8,  Armstrong's  case^  14  How.  St.  Trials,  117). 
So,  again  in  the  case  of  Ashhy  v.  White,  or 
The  Aylesbury  case,  (14  lb.,  695-874),  where  certain 
bargesses  who  had  brought  an  action  against  the 
returning  officer  for  preventing  them  from  giving 
their  votes  at  a  parliamentary  election,  were  com- 
mitted to  prison  by  the  House  of  Commons  as  for 
a  breach  of  privilege;  and  on  a  habeas  corpus 
being  sned  out  they  were  remanded  by  the  Court 
of  Queen's  Benoh  to  prison.  Holt,  C.J.,  alone  of 
the  judges  of  that  court,  being  of  opinion  "  that 
they  were  entitled  to  be  discharged.  A  petition 
was  then  presented  to  the  Queen  for  a  writ  of 
error,  and  it  was  referred  to  all  the  judges  whether 
the  writ  in  such  a  case  was  of  right,  or  ex  debito 
vel  merito  justUice,  or  ex  gratia ;  and  the  opinion  of 
ten  judges,  to  two  of  the  contrary  opinion,  was 
that  in  all  cases  under  treason  and  felony  a  writ 
of  error  was  not  merely  of  grace,  but  ought  to  be 
granted,  and  they  gave  a  certificate  to  that  effect, 
ihe  two  dissentient  judges  delivering  their  opinion 
that  a  writ  of  error  was  of  grace  only  in  all 
criminal  cases :  (See  the  opinions  of  the  judges 
and  their  certificate  in  note  to  Rex  v.  Burdett, 
14  East.  p.  92.)  A  conflict  of  opinion  thereupon 
arose  between  the  two  Houses  of  Parliament  on 
the  question,  which,  however,  was  shortly  after- 
wards terminated  by  Parliament  being  prorogued. 
There  is  no  doubt  that  some  fifty  years  afterwards 
thisopinionof  the  ten  judges  was  somewhat  qualified 
by  Lord  Mansfield,  C.J.,in  his  judgment  in  Wilkes's 
case  (4  Burr.  2627),  where  a  writ  of  error  was 
sought  for  in  order  to  reverse  an  outlawry,  and 
where,  at  p.  2550,  Lord  Mansfield  says  that,  "  The 
ten  judges  did  not  mean  'that  it  was  a  writ  of 
course,*  but  that  *  where  there  was  probable  error,* 
it  o  ight  not  to  be  denied."  And  further  on,  at 
p.  2551,  he  adds,  ''This  opinion  in  the  3rd  of 
Queen  Anne  has  made  a  great  alteration  as  to 
outlawries  in  criminal  cases  under  treason  and 
felony.  In  a  misdemeanor,  if  there  be  probable 
cause,  it  ought  not  to  be  denied.  This  court  would 
order  the  Attorney- General  to  issue  his  fiat.  But 
be  the  error  ever  so  manifest  in  treason  or  felony, 
the  King's  pleasure  to  deny  the  writ  is  conclusive." 
[Bramwell,  B. — Those  observations  of  Lord  Mans- 
field appear  to  be  obiter  dicta  merely.]  The  question 
came  again  before  the  court  subsequently  m  more 
recent  times  in  the  case  of  Reg  v.  Ne^joton  (4  E.  <& 
B.  869  ;  24  L.  J.  148,  C.  P.)  The  Attorney- General 
in  that  case  had  refused  his  fiat  fbr  a  writ  of  error 
in  a  case  of  conviction  of  a  misdemeanor,  and 
Lord  Campbell,  C.J.,  in  his  judgment  refusing  a 
rule  ordering  the  Attorney- (General  to  issue  his 
fiat,  said  that  "  probable  cause  being  shown  the 
Attorney-General  ought  to  grant  his  fiat  ex  debito 
jusiiiice ;  but  he  was  to  exercise  what  was  in  the 
nature  of  u  judicial  function.  If  he  refused  to  hear 
and  consider  the  application  for  a  fiat,  we  should 
compel  him  by  mandamus  to  hear  and  consider  it ; 
but  when  he  has  heard  and  considered  and  refused, 
we  cannot  interfere.  The  Attorney- General  may 
be  made  responsible  to  Parliament.  If  he  gives  an 
improper  decision  the  Crown  may,  and  if  well 
advised,  will  dismiss  him ;  but  we  cannot  review 
his  decision."  It  is  admitted  that  that  case  is 
against  the  present  application,  but  on  tho  other 
side  may  be  cited  a  case  in  the  Irish  Court  (Reg, 
V.  Rovoe,  2  Moll.  Ir.  Chanc.  Rep.  27),  where  the 
defendant,  who  had  been  convicted  of  an  offence 
AC^iust  the  Eevenue  Laws,  applied  to  the  Attorney- 
GeneralforhiahtkitoT  awritof  error  and  wvAxeixxA^^, 


and  thereupon  applied  to  the  Lord  Chancellor  of 
Ireland,  wno  ordered  the  Coreitor  to  iseue  the 
writ  without  the  previous  fiat  or  warrant  of  the 
Lord  Lieutenant.    [Bbamwbll,  B. — Even  if  we 
assume  that  the  writ  is  of  right   in  thia  fsstt, 
should  not  the  plaintiflf  have  api^ied  to  the  Court 
of  Chancery,  or  which  court  tne  defendant  is  an 
officer  ?]  It  is  apprehended  that  be  may  aiao  apply 
to  a  court  of  common  law.    The  defendant  is  a 
ministerial  officer,  with  a  duty  cast  upon  him  by 
sect.  38  of  the  12  &  13  Vict.  c.  109,  to  seal  all 
such  lawful  and  regular  writs  of  error  as  may  be 
properly  presented  to  him.    He  is  a  ministerial 
officer,  and  as  such  is  responsible  to  and  liable  to 
an  action  at  the  suit  of  any  person  who  may  be 
damaged  by  any  neglect  of  duty  on  his  part.    Bj 
his  act,  however  regular  and  accordinff  to  practice 
it  may  have  been,  the  defendant  has  deprived  the 
plaintifE  of  a  right  to  which  the  latter  is  by  law 
entitled,  and  therefore  the  present  action  is  main- 
tainable against  him  (see  Barry  y.  Amaaud^  10  A 
k  E.  646,  at  p.  671 ;  9  L.  J.,  N.  S.,  226,  Q.B.,  at  p. 
230;    2    P.  &   D.    633.)     [Cleasbt,   B.— Would 
not  the  defendant  have  failed  in  his  duty  if  he  had 
sealed  the  writ  in  the  absence  of  the  Attorney- 
General's  fiat?]      That  may  be;    but   the  very 
object  of  bringing  the  action  was  expressly  to 
question  the  correctness  of  the  official  practice.  It 
may,  no  doubt,  be  said  that  a  litigious  person  may 
thus  delay  the  course  and  execution  of  jostice,  to 
which,  however,  the  answer  is,  that  if  the  erron 
are  frivolous  and  vexations  the  court  has  power 
over  its  own  process,  and  will  prevent  its  hetog 
abused.    At  all  events,  notwithstanding  the  dictaon 
of  Lord  Campbell,  in  Reg,  v.  Law  (27  L.  J.  403, 
Q.B.),  to  the  effect  that  the  fiat  is  a  conditkm 
precedent  to  the  issuing  of  a  writ  of  error,  it  is 
contended  that  sufficient  doubt  is  thrown  upon 
the  point,  by  the  decisions  which  have  been  nov 
cited,  to    make  it  a    matter  well   deserving  aa 
opportunity    of  being    seriously    disousaed  and 
argued. 

Bramwell,  B. — ^We  will  consult  the  Lord  Chirf 
Baron  and  the  other  members  of  the  court,  before 
giving  our  decision  in  this  case. 

Cur,  adv.  vulL 

May  10. — Bramwbll,  B. — As  there  can  be  no 
doubt  that  the  staying  of  an  action  absolatelj 
and  altogether  is  a  matter  of  a  somewhat  grave 
nature,  especially  when  and  if,  as  in  the  present 
case,  the  plaintiff  in  the  action  asserts  that 
he  has  an  arguable  point  upon  which  1m 
wishes  to  obtain  the  judgment  of  the  court,  we 
thought  it  well,  my  brother  Cleasby  and  myself, 
to  postpone  giving  our  decision  in  this  case  until 
we  had  first  consulted  with  the  Lord  Chief  Baron 
and  the  other  judges  of  the  court  on  the  matttf- 
We  have  had  an  opportunity  of  doing  so,  and 
having  had  the  advantage  of  that  consultation, 
we  are  enabled  to  say  that  it  is  the  nnanimooa 
opinion  of  the  Lord  Chief  Baron  and  our  brothers 
Pollock  and  Amphlett,  as  well  as  of  ourselves,  that 
the  order  of  Huddleston  J.,  was  perfectly  right 
and  proper,  and,  consequently,  that  the  nle 
applied  for  by  the  plaintiff  to  rescind  that 
order  must  be  refused,  as  not  the  slightest 
ground  has  been  Khown  for  reversing  or  in 
any  way  varying  such  order.  The  defendant 
has  sworn,  and  indeed  it  is  within  the  know- 
ledge of  the  court,  that  it  his  duty  not  to  issns 
or  seal  a  writ  of  error  until  the  fiat  of  the 
\  Mi\AiTii^'3>Ci^\y^raI  permitting  it  to  bo  done  bai 
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been  presented  to  him.  Until,  therefore,  that  fiat 
has  been  issued,  ther^  can  be  no  duty  on  the  de- 
fendant to  seal  the  writ.  Bot  then  the  plaintiff 
says,  the  writ  in  this  case  is  according;  to  the 
authorities  that  have  been  cited,  a  writ  to  be 
granted  ex  debito  justitics,  and  the  coart  are  there- 
fore bonnd  to  give  the  plaintiff  his  rule.  Our 
opinion,  however,  on  that  point  is  that  that  is  a 
matter  entirely  for  the  Attorney-General  himself 
alone  to  deal  with  and  to  decide  according  to  his 
discretion,  and  with  the  exercise  of  that  discretion 
we  cannot  interfere.  The  plaintiff  did,  it  appears, 
apply  to  the  Attorney- General  for  his  fiat,  which 
the  Attorney-General  refused  to  give,  and  ihere- 
npon  the  plaintiff  tendered  a  writ  of  error  to  the 
defendant,  to  be  sealed  by  him  as  the  proper 
officer  for  that  purpose,  and  the  defendant  refused 
to  seal  the  writ  on  the  ground  that  the  necessary 
fiat  of  the  Attorney- General  had  not  been  obtained ; 
and  thereupon  the  plaintiff  brought  this  present 
action  to  recover  damages  against  the  defendant 
for  such  refusaL  Now  we  are  all  clearly  of  opinion, 
and  for  the  reason  before-mentioned,  that  there 
was  no  duty  whatever  on  the  defendant  in  this 
matter,  and  that  this  action  is  a  perfectly  pre- 
tenoeless  one,  and  was  most  properly  stayed  by 
my  brother  Huddleston  as  being  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of 
the  court.  The  action  is  entirely  groundless, 
and  it  is  the  duty  of  the  court  to  put  a  final  and 
complete  end  to  it.  I  again  say  that  this  is  the 
unanimous  opinion  not  only  of  my  brother  Cleasby 
and  myself,  but  of  every  other  member  of  the 
court. 

Cleasbt,  B. — I  am  quite  of  the  same  opinion. 
Until  the  Attorney-General  has  issued  his  fiat  for 
the  writ  of  error,  no  duty  on  the  part  of  the  defen- 
dant can  arise  at  all.  The  present  action  is 
brought  against  the  defendant  for  doing  that 
which,  as  a  ministerial  officer,  he  was  positively 
bound  to  do,  namely,  for  refusing  to  seal  the  writ 
of  error  in  the  absence  of  the  Attomey-General*s 
fiat,  and  such  an  action  cannot  be  maintained. 
Had  the  fiat  been  given  a  different  question  might 
have  arisen.  Mide  refused. 

Attorney  for  the  plaintiff,    the  applicant,    C. 
HarcowrU   

BXCHEQUEB    CKAXBEB. 

Beported  by  M.  W.  McEbllab,  Esq.,  Barriiter-at-Law. 


June  15  and  16, 1875. 
Beg.  v.  The  Justices  of  Sussex. 

In$ane  ^prisoner — Inquiry  concerning  settlement — 
Prison  contract — Justices  of  contracting  and 
receiving  authority — 3  ^  4  Vict.  c.  64? — 27  ^  28 
Viet.  c.  29—28  ^  29  Vict.  c.  126. 

By  sect.  1  of  the  Insane  Prisoners*  Act  1840,  two 
justices  of  the  peace  of  the  county^  city,  horough, 
or  filaee  where  an  insane  prisoner  is  imprisoned 
may  inquire,  with  the  aid  of  two  physicians  or 
surgeons,  as  to  the  insanity  of  such  person.  By 
sect.  2,  in  aU'suck  cases  as  aforesaid,  unless  one  of 
her  Majesty's  Frincijoal  8ecreta/ries  of  State  shall 
otherwise  direct,  it  shall  be  lawful  for  such  two 
jttstiees  or  any  other  two  justices  of  the  pea4^  of 
the  county^  city,  borough,  or  plcLoe  where  such 
person  is  imprisoned,  to  inquire  into  and  ascer' 
tain  such  person's  legal  settlement,  with  the  object 
of  ordering  paymsni  of  the  costs  of  his  mainten' 
CMOS*    Beet.  1  of  this  Act  is  repealed  by  the  Insane 


Prisoners*  Act  Amendment  Act  1864,  and  other 
provisions  are  made  for  inquiring  into  a  prisoner's 
insanity  by  visiting  or  oth-er justices,  with  physicians 
or  surgeons,  and  in  certain  cases  by  physicians  or 
surgeons  only.     The  Prison  Act  1865  provides  for 
contracts  between  prison  authorities  for  tJie  deten- 
tion  of  prisoners,  and  enacts  (sect.  57)  that  every 
prison,  wheresoever  situate,  shall,  for  all  purposes 
be    deemed    to    be    within    the     limits    of    the 
place  for  which  it  is    used  as  a    prison;    and 
also   {sect.  65)  that  the  prison  of  the  receiving 
authority  slwllyfor\allthe  purposes  of  and  incidental 
to  the  commitment y  trial,  detention,  and  punishment 
of  the  prisoners  of  ihn  contra^ing  authority,  or 
any  of  such  purposes,  according  to  the  tmior  oftlie 
contract,    he    deemed    to    be  tits  prison  of  Vie 
contracting  authority : 
Upon  demurrer  to  return  to  a  mandamus,  directing 
the  justices  of  a  county,  in  the  prison  of  which  an 
insane  prisoner  had  been  detained  under  a  contract 
with  a  borough,  to  ascertain  the  settlement  under 
sect.  2  of  tJie  said  Act  of  1840, 
Hehi  by  the  Exchequer    Cliamber,  affirming    the 
Queen* s  Bench,  that  this  sectim  imposes  a  duty 
upon  the  proper  justices  to  make  this  inquiry  upoib 
receipt  of  a  requisition  from  the  Home  Secretary  ; 
and  that  there  is  nothing  m  the  said  two  later 
Acts  0/1864  and  1865  to  transfer  theduty  of  making 
this  inquiry  from,  the  justices  of  the  county  in 
which  the  prisoner  was  actually  in  prison  to  the 
justices  of  the  borough  which  contracted  for  the 
prisoner's  detention. 
This  was  an  appeal  by  the  justices  of  the  County  of 
Sussex  against  a  judgment  of   Cockburn,  C.J., 
Mellor  and  Quain,  «JJ.,  in  favour  of  the  prosecution, 
upon  a  demurrer  to  a  return  to  a  writ  of  mandamus, 
by  which  writ  the  visiting  justices  of  the  county 
prison  of  Lewes  were  directed  to  inquire  into  and 
ascertain  the  place  of  the  last  legal  settlement  and 
the  pecuniary  circumstances  of   Christiana  Ed- 
munas,  now  confined  as  a  criminal    lunatic  at 
Broadmoor. 

The  return  stated  that  the  council  of  the  borough 
of  Brighton  and  the  justices  for  the  Eastern 
Division  of  the  county  of  Sussex  were  respectively 
prison  authorities  within  the  meaning  of  the  Prison 
Act  1865;  the  former  in  1867  had,  in  conformity 
with  sect.  31  of  the  said  Act,  entered  into  a  con- 
tract with  the  said  justices  for  the  receival  and 
maintenance  in  the  said  gaol  at  Lewes  of  all 
prisoners  maintainable  at  the  expense  of  the 
Dorough  of  Brighton  for  fifty  years.  In  1871,  upon 
the  committal  of  the  Brighton  stipendiary  magis- 
trate, the  said  C.  Edmunds  was  convicted  at  the 
Central  Criminal  Court  upon  an  indictment  for 
murder  within  the  borough  of  Brighton,  and  sen- 
tenced to  death.  Before  and  after  her  trial  she  was 
received  into,  imprisoned,  and  maintained  in  the 
said  county  prison  at  Lewes,  pursuant  to  the  said 
contract;  and  whilst  there,  after  sentence  of  death, 
it  was  made  to  appear  to  the  Secretary  of  State  for 
the  Home  Department  that  she  was  insane ;  and 
she  was,  under  his  warrant,  removed  to  Broadmoor 
Lunatic  Asylum.  It  was  submitted  in  the  return 
to  the  writ  that,  at  the  time  she  was  so  removed, 
she  was,  under  sects.  57  and  66  of  the  Prison  Act 
1865,  constructively  and  in  contemplation  of  law 
imprisoned  within  the  prison  of  the  council  of  the 
borough  of  Brighton,  and  not  within  the  prison  of 
the  justices  of  the  Eastern  Division  of  Sussex,  and 
that  any  such  requisition  as  in  the  said  wrv<» 
mentioned,  ii  m^iudib  ObXi  «\\,  ^\iav]\'\>  v^^^^"^  "^  ^^^ 
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Ptatutes  of  3  &  4  Vict.  c.  54 ;  23  &  24  Vict.  c.  75  ; 
27  &  28  Vict.  c.  29 ;  and  the  said  Prison  Act 
1865,  have  been  made  to  such  council  or  to  two 
justices  in  and  for  such  borough,  and  could  not  be 
and  was  not  lawfully  made  to  the  said  justices  of 
Sussex,  and  they  were  not  bound  to  comply  with 
the  said  requisition. 

The  case  on  demurrer  in  the  court  below  is 
reported  L.  Hep.  10  Q.  B.  166;  and  it  is  also 
reported,  together  with  the  writ,  the  return,  and  the 
judgments  of  Blackburn  and  Quain,  J  J.,  on  making 
the  rule  absolute,  as  well  as  the  arguments  and 
judgments  on  demurrer,  31  L.  T.  Rep.  N.S.  723. 

June  15. — Cohe^it  Q.C.  (with  Lumley  bmith), 
argued  for  the  defendants,  the  appellants. 

Bowen  appeared  for  the  prosecution. 

Clkasby,  B.,  at  the  conclusion  of  the  argument 
for  the  tbe  defendants,  stated  that  the  court  would 
consider  whether  they  should  require  to  hear  the 
counsel  for  the  prosecution. 

Cur.  adv.  vult. 

June  16. — Cleasbt,  B. — "We  have  determined 
that  there  will  be  no  necessity  to  hear  Mr.  Bowen. 
Thequestion  is,  who  is  todiscbargetheduty  required 
by  the  second  section  of  3  &  4  Vict.  c.  54  P  I  say 
"  the  duty  required,"  because  a  doubt  has  been 
suggested  as  to  the  effect  of  the  words  at  tbe 
beginning  of  the  section,  "  it  shall  be  lawful  "  for 
such  two  justices  to  inquire  into  and  ascertain  the 
matters  required.  When  we  see  the  character  that 
the  persons  fill  who  are  called  upon  to  make  this 
inquiry,  and  for  that  purpose  we  must  look  at  the 
section  preceding,  we  conclude  that  the  matter  can 
be  done  by  justices  only,  and  that  if  tbe  defendants 
are  the  right  persons,  it  is  as  much  their  duty  as 
if  stronger  words  had  been  used.  It  has  also  been 
suggested  that  the  Home  Secretary  is  nowhere 
authorised  to  make  an  order  which  the  defendants 
can  be  compelled  by  mandamus  to  obey  ;  but  that 
objection  is  based  upon  a  mistake  as  to  what  is  in 
the  writ;  the  only  reference  there  to  the  Home  Secre- 
tary is  in  respect  of  tbe  requisition  which  he  may 
make  upon  the  proper  justices.  If  the  requisition 
be  made,  and  the  justices  refuse  to  obey  the  Act 
of  Parliament  anybody  may  prosecute  the  mail' 
damus,  and  it  appears  to  be  his  duty  ratlier  than 
that  of  any  other  person ;  the  second  section 
begins  "  That  in  all  such  cases  as  aforesaid,  unless 
one  of  Her  Majesty's  Principal  Secretaries  of  State 
shall  otherwise  direct ;  "  this  leaves  to  tbe  Secre- 
tary of  State's  discretion  entirely  whether  this 
section  shall  be  acted  upon,  and  it  is  but  reasonable, 
therefoie,  that  some  notice  or  requisition  be  given 
by  him  to  the  justices  belbre  they  take  any  steps  in 
the  matter.  The  only  further  matter  we  have  to 
consider,  and  that  is  the  substantial  dispute,  is  upon 
whom  this  duty  is  imposed.  The  first  section  of 
the  Act  has  been  repealed,  but  it  is  necessary  to 
refer  to  it,  in  order  to  understand  the  second  ;  by  it, 
two  justices  of  the  peace  where  a  prisoner  is  im- 
prisoned may,  on  his  becoming  insane,  inquire  with 
medical  aid  respecting  such  insanity.  The  second 
section  enacts,  subject  to  the  direction  of  a 
Secretary  of  State,  that  it  shall  be  lawful  for 
such  two  justices,  namely  those  who  were  em- 
ployed under  the  first  section,  or  any  other  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned,  to  make 
inquiry  concerning  the  place  of  settlement  of 
the  insane  prisoner.  By  27  &  28  Vict.  c.  29,  s.  1, 
tbe  Grst  section  of  the  previous  Act  of  18i40  is 
repealed,  but  nothing  therein  re^ateB  to  lYie  ^eeon^ 


section.      Sect.   2   of  tbe   later  Act    contains  i 
provision  with  some  alterations  from  that  in  the 
repealed  section ;  if  such  insane  person  is  confined 
in  a  prison  to  which  visiting  jastices  are  appointi>d, 
two  or  more  of  the  visiting  justices  of  such  prison 
are  to  make  inquiry  concerning  tbe  insanity  :  and 
if  tbe  Secretary  of  State  has  reason  to  believe  i 
prisoner  sentenced  to  death  to  be  insane,  be  may 
institute  the  inquiry  without  reference  to  the  visit- 
ing justices  or  justices  of  the  place.    Tbe  second 
inquiry,  however,  about  the  settlement  and  other 
matters  is  left  as  it  was  before.     By  these  two  Acts, 
the  only  justices  who  can  perform  any  of  the  duties 
I'equired  are  tbe  visiting  justices  of  the  prison,  if 
it  bus  visiting  justices,   and    the  justices  of  tbe 
county,  city,  borough,  or  place,  in  which  the  plare 
of  confinement  is  situated,  if  it  has  no  visiting  jus- 
tices.   The  Acts  clearly  point  this  oat ;  no  other 
justices  can  interfere,  and  there  is  nothiDg  to  show 
that  any  other  set  of  justices  should  be  admitted 
to  the  prison  at  all.    Then  we  must  consider  tbe 
effect  of  28  &  29  Vict.  o.  126,  which  is  said  to  transfer 
the  duty  of  making  the  particular  inqairy  conoem- 
ing  the  insanity  under  sect.  2  of  the  Act  of  1840,  to 
the  justices  of  a  different  place  from  that  of  tbe  con- 
finement.   The  question  turns  upon  the  words  of 
the  66th  section,  which  enacts  that  "where  a  prison 
authority  in  this  section  called   the   contracting 
authoritj,  has  contracted  with  any  other  prisoo 
authority,  in  this  section  called    tbe    receiving 
authority    that    the    receiving    authority    is  to 
receive     into    and      maintain      in      its     prison 
any     prisoners     maintainable    at    the     expense 
of  the  contracting  authority,  the  prison  of  tbe 
receiving  authority  shall  for  all  the  purposes  of 
and  incidental  to  the  commitment,  trial,  detention, 
and  punishment  of  the  prisoners  of  the  contracting 
authority,  or  any  of  such  purposes,  according  to 
the  tenor  of  the  contract,  be  deemed  to  be  the 
prison  of  the  contracting  authority,  except  that  tbe 
contracting  authority  shall  have  no  right  to  inter- 
fere in  the    management  of  the  prison  of  tbe 
receiving  authority."    It  is  necessary  to  refer  to 
two  earlier  sections  in  the  Act;  by  the  31st  ''Adt 
prison  authority  may  contract   with    any  other 
prison  authority  having  a  prison  in  conformity  with 
the  requisitions  of  this  Act,  that  the  latter  autho^ 
ity  is  to  receive  into  and  maintain  in  its  prison  or 
one  of  its  prisons  all  prisoners  maintainable  at  tbe 
expense  of  the  former  authority,  or  any  particular 
class  or  classes  of  such  prisoners.     Provided  tbit 
no  such  contract  shall  be  valid  unless  the  prison  of 
the  latter  authority  is  approved  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State  as  being  a 
fit  prison  to  receive  the  prisoners  contracted  to  be 
received  there."    And   by  the   following  (32nd) 
section,  "  A  contract  entered  into  between  prison 
authorities  for  the  reception  into  and  their  mtin- 
tenance  in  the  prison  of  the  one  authority  of  the 
prisoners  maintainable  by  the  other  authority,  maj 
include  the  costs  of  conveying  the  prisoners  to 
prison,  and  all  other  costs  incurred  in  respect  of 
such  prisoners."    Now  we  must  see  what  is  tbe 
proper  efi*ect  which  should  be  given  u}  section  66, 
and  whether  that  effect  is  such  as  the  defendaBti 
contend.     It  appears  to   me   to  be  an  essential 
provision  for  carrying  out  the  objects  of  that  psrt 
of  the  Act  which  relates  to  prison  oontraots,  and  in 
order  to  avoid  the  difficulties  which  might  other- 
wise arise  therefrom.    The  purposes^  however,  for 
which  the  prison  of  the  receiving  authority  if  to  be 
V  ^QftTXi^d  \A  he  the  prison  of  the  contracting  aiitbor 
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ity  are  limited  to  Boch  as  are  of  and  incidental  to 
the  commitment,  trial,  detention,  and  punishment 
of  the  prisoners  of  the  contracling  authority 
according  to  the  tenor  of  the  contract.  We  can,  I 
think,  give  full  efiect  to  the  meaning  of  this  provi- 
sion without  assuming  it  to  contemplate  the 
purpose  of  inquiry  concerning  the  insanity  of  such 
prisoners.  We  ought  not,  I  think]  to  strain  the 
meaning  of  the  section,  even  if  our  limitation  of 
its  moaning  should  entail  some  cost  upon  the 
receiving  authority.  The  contract  which  they 
make  may  include  costs  of  prisoners*  conveyance 
and  all  other  costs  incurred  in  respect  of  such 
prisoners.  It  has  been  said  that  the  costs  of  this 
inquiry  are  beyond  those  provided  for  by  the  32nd 
section,  and  that  any  provision  respecting  them 
between  the  authorities  would  be  exfra  vires;  I 
cannot  myself  see  how  that  can  be,  or  why  it  should 
be  SO;  but  whether  such  costs  can  be  contracted 
for  or  not  under  this  Act  of  Parliament,  the  con- 
tract is  at  all  events  optional  with  the  receiving 
authorities,  and  they  can  protect  themselves  from 
the  risk  of  such  expenses.  With  reference  to  the 
convenience  and  reasonableness  of  a  choice  of 
authority  for  carrying  out  this  duty,  I  think  that 
undoubtedly  our  decision  to  impose  it  upon  the 
justices  of  the  immediate  neighbourhood  is  the 
best,  and  I  fail  to  see  that  any  h^ship  need  follow 
in  consequence.  The  judgment,  therefore,  of  the 
Queen*8  Bench  will  be  affirmed. 

GaovE,  J.,  Pollock,  and  Amphlett,  BB.  con- 
curred. 

DEifUAN,  J.  was  present  throughout  the  argu- 
ment, but  not  when  judgment  was  delivered. 

Judgment  for  prosecution. 

Attorneys  for  the  prosecution,  Baven  and 
I^radl&it,  for  the  Solicitor  to  the  Treasury. 

Attorneys  for  the  defendants,  Pcdtner,  Bull,  and 
F^t'y,  for  U,  J.  Jones,  Lewes. 


CBOWN  CASES  BESEBV£D. 

B«ported  by  JoRV  Thompsoh,  Esq.,  Barrister-At-Law. 

May  29  and  June  12, 1875. 

(Before  Cockburn,  C.J.,  Kelly,  C.B.,  Braitwell, 
B.,  Blackburn,  Mellor,  und  Lusu,  J  J.,  Cleasby, 
B.,  Brett,  Grove,  Denmak,  Quaik,  and  Archi- 
bald, JJ.,  Pollock,  and  Amfulett,  BB.,  and 
Field,  and  Lindley,  J  J.) 

Beo.  v.  Prince. 

Abduction — Oirl  under  sixteen — 24  ^  25  Vict.  c. 

100,  s.  55. 
Jt  is  no  defence  to  an  indictment  for  unlawfully 
taking  an  unmarried  girl  under  the  age  of  sixteen 
years  out  of  the  possession,  and  against  the  will 
of  her  father,  Sfc,  contrary  to  the  2^  ^  25   Vict, 
c.  100,  s,  55,  that  the  defendant  bond  fide  and 
reasonably  believed  that  the  girl  was  older  than 
sixteen,    Brett,  J,  dissentiente. 
Case  reserved  for  the  opinion  of  this  Court  by 
Denman,  J. 

At  the  Assizes  for  Surrey  held  at  Eingston-on- 
Tbames  on  the  24th  March  last,  Henry  Prince  was 
tried  before  me  upon  the  charge  of  having  u  nlawfully 
taken  one  Annie  Phillips,  an  unmarried  girl  being 
under  the  age  of  sixteen  years,  out  of  the  possession, 
•nd  against  the  will  of  her  father.  The  indictment 
was  framed  under  sect.  55  of  24  &  25  Vict,  a  100. 
He  was  found  guilty  but  judgment  was  respited 
in  order  that  the  opinion  of  the  Court  for  Crown 


Cases  reserved  might  be  taken  upon  the  following 
case. 

All  the  facts  necessary  to  support  a  conviction 
existed  and  were  found  by  the  jn^y  to  have  existed, 
unless  the  follov^iiig  facts  constitute  a  defence.  The 
girl  Annie  Phillips,  though  proved  by  her  father 
to  be  fourteen  years  old  on  the  6th  April  following, 
looked  very  much  older  than  sixteen ;  and  tne  jury 
found  upon  reasonable  evidence,  that  before  the 
defendant  took  her  away  she  had  told  him  that  she 
was  eighteen,  and  that  the  defendant  bond  fide 
believed  that  statement  and  that  such  belief  was 
reasonable. 

If  the  Court  is  of  opinion  that  under  these  cir- 
cumstances a  conviction  was  right,  the  defendant 
is  to  appear  for  judgment  at  the  next  Assizes  for 
Surrey,  otherwise  the  conviction  is  to  be  quashed  ' 
(Seeii.  V.  Uohini*,  I  C.  &  E.  456 ;  R,  v.  Olifi^r, 
10  Cox  402.) 

No  counsel  was  instructed  to  argue  on  behalf  of 
the  prisoner. 

May  29. — Lilley,  for  the  prosecution.  The  con- 
viction was  right.  The  24  &  25  Vict.  c.  100,  s.  55, 
which  enacts  that  whosoever  shall  unlawfully  take 
or  cause  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession, 
and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care  or  charge 
of  her,  shall  be  guilty  of  a  misdemeanor,  is  one  of 
a  series  of  enactments  in  the  statute  intended  for 
the  protection  of  females.  It  is  no  defence  that  the 
girl  left  voluntarily  or  consented  to  being  taken  out 
of  the  custody  of  her  parents  or  guardian.  In  Reg, 
V.  Kipps  (4  Uox.  C.  C.  167)  upon  the  previous 
statute  of  9  Geo.  4,  c.  31,  s.  20  (which  was  precisely 
similar  to  the  present  enactment)  it  was  so  held. 
In  that  case  Maule,  J.  said  "  If  the  construction 
apparently  put  upon  the  statute  in  Reg.  v.  Meadows 
(1  Car.  &  Kir.  3yy)  be  the  right  construction,  the 
Act  can  hardly  ever  be  violated  exept  in  the  case 
of  children  in  arms.  It  rarely  or  never  happens 
that  the  abductor  carries  away  a  girl  of  fourteen  or 
fifteen  in  his  arms,  or  upon  his  back,  so  that  such 
an  interpretation  would  make  the  statute  inopera- 
tive. The  law  throws  a  protection  about  young 
persons  of  the  female  sex,  and  within  the  age 
specified  by  the  statute.  It  has  been  determined 
by  the  Legislature  that  at  that  age  young  females 
are  not  able  to  protect  themselves,  or  give  any 
binding  consent  to  a  matter  of  this  description.  It 
is,  therefore,  quite  immaterial  whether  the  girl 
abducted  consent  or  not.  If  her  family,  that  is  to 
say,  those  who  under  the  statute  may  lawfully  have 
the  possession  and  control  over  her,  do  not  consent 
to  her  departure,  the  offence  is  completed."  So  in 
Reg,  V.  Olifier  (10  Cox  C.  C.  404)  where  the 
prisoner's  counsel  contended  that  the  statement  of 
the  girl  to  the  prisoner  that  she  was  seventeen 
years  old  relievea  him  from  the  charge  of  abduction 
under  the  statute,  Bramwell,  B.  was  of  opinion 
that  any  man  who  dealt  with  an  unmarried  female 
did  so  at  his  own  peril,  and  if  she  turned  oui  to  be 
under  sixteen  years  old  he  was  liable  under  this 
statute.  Again  in  Reg.  v.  Mycock  (12  Cox  C.  C.  28)^ 
upon  an  indictment  under  this  statute,  Willes,  J. 
told  the  jury  that  the  fact  of  the  girl  being  a  con- 
senting party  could  not,  so  far  as  the  jury  were 
concerned,  absolve  the  prisoner  from  the  charge  of 
abduction,  although  it  might  be  a  matter  for  some 
consideration  in  dealing  with  him  afterwards, 
should  the  case  result  in  a  CQnv\ctvyc\.«  ^\\^  v»\»x»v\>a 
upon  ^hiob.  tVie  ^tos^^mAaoti  ^«&\a»a^  'v^&V^x  ^^^ 
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protection  of  the  rights  of  parents;  and  the  prisoner 
had  no  more  right  to  deprive  the  father  of  the 
girl  of  his  property,  as  it  were,  in  her  and  his 
possession  of  her,  than  he  would  have  had  a  right 
to  go  into  his  shop,  and  carry  away  one  of  his 
telescopes  or  optical  instruments.  The  girl  was 
also  just  as  much  in  the  possession  of  her  father 
when  she  was  walking  in  the  street,  unless  she  had 
given  up  the  intention  of  returning  home,  as  if  she 
had  actually  been  in  her  father's  house  when  taken 
off.  Lastly  the  prisoner  was  bound  to  ascertain 
the  girl's  age;  or  failing  to  dothat,  to  take  the  conse- 
<{uences  of  abducting  her,  if  it  turned  out  that  she 
was  under  sixteen  years  old.  In  Beg.  v.  Booth 
(12  Cox  C.  C.  231)  Qiiain,  J.  expounded  the  law  in 
a  similar  way.  The  defence  there  was  that  the  pri- 
soner, actuated  by  religious  and  philanthropic  mo- 
tives, had  taken  the  girl  from  her  parents  in  order 
to  save  her  from  seclusion  in  a  convent ;  and  that 
he  had  no  means  of  ascertaining  her  age.  Quain, 
J.  said  to  the  jury  :  "  The  law  is  perfectly  clear,  and 
well  established  by  decisions  upon  that  section. 
You  have  nothing  to  do  with  what  was  the  prisoner's 
motive  in  taking  this  girl  away.  It  is  utterly  im- 
material whether  he  thought  her  eighteen  years  of 
age  or  less.  If  he  undertook  the  responsibility  of 
taking  an  unmarried  gii  1  out  of  her  father's  house, 
though  she  consented  to  go,  and  he  had  no  bad 
motive,  and  although  he  did  not  know  her  to  be 
under  the  age  of  sixteen,  he  is  responsible  for  his 
act.  His  motives,  his  philanthropy,  and  the  fact 
that  she  was  willing  to  go,  have  nothing  to  do 
with  the  question  before  you." 

The  following  cases  were  also  referred  to 

Reg.  V.  Robin  8 1 1  Car.  &  Kir.  45B  s 

Reg.  V.  Timmins,  30  L.  J.  45,  M.  C. ;  8  Cox  C.  C.  401 ; 

Reg.  V.  Sleep,  8  Cox  C.  C.  472 ;  30  L.  J.  170.  M.  C. ; 

A ttomeii. General  r.  Lockicood,  9  M.  &  W.S7S  ; 

Reg.  V.  Marsh,  2  B.  &  C.  717 ; 

Lee  V.  /Simpson,  8  C.  B.  871. 

Cur.  adv.  vuU, 

June  12. — Bramwell,  B.  delivered  the  following 
judgment,  to  which  the  Lord  Chief  Baron  Kellt, 
Cleasbt,  B.,  Grove.  J.,  Pollock,  B.,  and  Amphlett,  B. 
assented. — The  question  in  the  case  depends  on  tho 
construction  of  the  statute  under  which  the  prisoner 
is  indicted.  That  enacts  that  "  whosoever  shall 
unlawfully  take  any  unmarried  girl  under  the  a^e* 
of  sixteen  out  of  the  possession,  and  against  the  will 
of  her  father,  or  motiher,  or  any  other  person  having 
the  lawful  care  or  charge  of  her,  shall  be  guilty  of  a 
misdemeanor."  Now  the  word  "  unlawfully"  means 
" not  lawfully,"  "  otherwise thanlawfully"  "without 
lawful  cause  " — such  as  would  exist  for  instance  on 
a  taking  by  a  police  officer  on  a  charge  of  felony  or 
a  taking  by  a  father  of  his  child  from  her  school. 
The  statute,  therefore,  may  be  read  thus  :  "whoso- 
ever shall  take  &c.  without  lawful  cause."  Now 
the  prisoner  had  no  such  cause,  and  consequently 
except  in  so  far  as  it  helps  the  construction  of  the 
statute,  the  word  "  unlawfully  "  may,  in  the  present 
case,  be  lefb  out,  and  then  the  question  is,  has  the 
prisoner  taken  an  unmarried  girl  under  the  age  of 
sixteen  out  the  possession  of,  and  against  the  will 
of  her  father.  In  fact  he  has ;  but  it  is  said  not 
withn  the  meaning  of  the  statute,  and  that  that 
must  be  read  as  though  the  word  "  knowingly " 
or  some  equivalent  word  was  in,  and  the  reason 
given  is,  that  as  a  rule  the  mens  rea  is  necessary  to 
make  any  act  a  crime  or  offence,  and  that  if  the 
facte  necessary  to  constitute  an  offence  are  not 
known  to  the  alleged  offender,  there  caa  be  no 


mens  rea.  I  have  used  the  word  '*  knowingly,** 
but  it  will  perhaps  be  said  that  here  the  prisoner 
not  only  did  not  do  the  act  knowingly,  but  knew, 
as  he  wonld  have  said,  or  believed,  that  the  fact  wis 
otherwise  than  such  as  would  have  made  his  act 
acrime;  that  here  the  prisoner  did  notaay  to  himself, 
"  I  do  not  know  how  the  fact  is,  whether  she  is  under 
sixteen  or  not,  and  will  take  the  chance,"  hot  acted 
on  the  reasonable  belief  that  she  was  over  sixteen ; 
and  that  though,  if  he  had  done  what  he  did, 
knowing  or  believing  neither  way,  bat  haaurding  it, 
there  would  be  a  mens  re<i,  there  is  not  one  when 
he  believes  he  knows  that  she  is  over  sixteen.  It 
is  impossible  to  suppose  that  a  person  taking  i 
girl  out  of  her  father's  possession  against  his  will 
is  guilty  of  no  offence  within  the  statute  unless 
he,  the  taker,  knows  she  is  under  sixteen — that 
he  would  not  be  guilty  if  the  jury  were  of  opinioo 
he  knew  neither  one  way  nor  the  other.  Let 
it  be  then  that  the  question  is  whether  he  is 
gnilty  where  he  knows,  as  he  thinks,  that  sbe 
IS  over  sixteen.  This  introduoes  the  neoessitj  for 
reading  the  statute  with  some  stranffe  wofds 
introduced ;  as  thus :  "  Whosoever  shall  take  waj 
unmarried  girl  being  under  the  age  of  sixteen,  ind 
not  believing  her  to  be  over  the  age  of  sixteen,  oat 
of  the  possession,"  &o.  Those  words  are  not  there, 
and  the  question  is  whether  we  are  bound  to 
construe  tho  statute  as  though  they  were,  on 
account  of  the  rule  that  the  mens  rea  is  neoessirj 
to  make  an  act  a  crime.  I  am  of  opinion  that  we 
are  not,  nor  as  though  the  word  "  knowingly  "  was 
there,  and  for  the  following  reasons.  The  act 
forbidden  is  wrong  in  itself,  if  without  lawful  oaoae. 
I  do  not  say  illegal,  but  wrong.  I  have  not  lost 
sight  of  this,  that  thoug^h  the  statute  probably 
principally  aims  at  seduction  for  carnal  purposei, 
the  taking  may  be  by  a  female,  with  a  good  motire. 
Nevertheless,  though  there  m^be  cases  which  are 
not  immoral  in  one  sense,  I  say  that  the  act 
forbidden  is  wrong.  Let  us  remember  what  is  tbe 
case  supposed  by  the  statute.  It  supposes  Uiat 
there  is  a  girl, — it  does  not  say  a  woman,  hot  a  girl 
something  between  a  child  and  a  woman — it  sap* 
poses  she  is  in  the  possession  of  her  fiather,  or 
mother,  or  other  person  having  lawful  eve 
and  charge  of  her,  and  it  supposes  there  is  a  taking, 
and  that  that  taking  is  against  the  will  of  the 
person  in  whose  possession  she  is.  It  is  tbent 
taking  of  a  girl  in  the  possession  of  someoTie, 
against  his  will.  I  say  that  done  without  lawfal 
cause  is  wrong,  and  that  the  Legislature  meant  it 
should  be  at  the  risk  of  the  taker,  whether  or  no 
she  was  under  sixteen.  I  do  not  say  that  taking  i 
woman  of  fifty  from  her  brother's  or  even  father'i 
house  is  wrong.  She  is  at  an  age  when  she  has  a 
right  to  choose  for  herself,  she  is  not  a  girl,  nor  of 
such  tender  age  that  she  can  be  said  to  be  in  tbe 
possession  of  or  under  the  care  or  charge  of  anj- 
one.  If  I  am  asked  where  I  draw  the  line,  I  ansirer 
at  when  the  female  is  no  longer  a  girl  in  anyone*! 
possession.  But  what  the  statute  oontemplateii, 
and  what  I  say  is  wrong,  is  the  taking  of  a  female  of 
such  tender  years  that  she  is  proper h^  called  a  ^ 
and  can  be  said  to  be  in  another^  possessioiu 
and  in  that  other's  care  or  charge.  No  argomeni 
is  necessary  to  prove  this ;  it  is  enough  to  state  the 
case.  The  Legislature  has  enacted  that  if  anyone 
does  this  wrong  act  he  does  it  at  the  risk  oC  her 
turning  out  to  be  under  sixteen.  This  opiaioB 
gives  full  scope  to  the  doctrine  <^  the  memt  res-  ^ 
\  \2t^  \A^s£st  \^^V\^'^^d  he  had  the  fathcc^s  oodmb^ 
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though  wrongly,  he  would  have  no  mens  rea.  So 
if  he  did  not  know  she  was  in  anyone's  possession, 
nor  in  the  care  or  charge  of  anyone.  In  those  cases 
he  would  not  know  he  was  doing  the  act  forbidden 
by  the  statute,  an  act  which  if  he  knew  she  was  in 
the  possession  and  care  or  charge  of  anyone,  he 
would  know  was  a  crime  or  not  according  as  she 
was  under  sixteen  or  not.  He  would  know  he 
was  doing  an  act  wrong  itself,  whatever  was  his 
intention,  if  done  without  lawful  cause.  In  addition 
to  these  considerationsx)ne  may  add,  that  the  statute 
does  use  the  word  "  unlawfully,  and  does  not  use  the 
words  "  knowingly  or  not  believing  to  the  con* 
trary."  If  the  question  was  whether  his  act  was  un- 
lawful there  would  be  no  difficulty  as  it  clearly  was 
not  lawful.  This  view  of  the  section  to  my  mind  is 
much  strengthened  by  a  reference  to  other  sections 
of  the  same  statute.  Sect.  50  makes  it  a  felony  to  un- 
lawfully and  carnally  know  a  girl  under  the  age  of  ten . 
Sect.  51  enacts  (when  she  is  above  ten  and  under 
twelve)  to  unlawfully  and  carnally  know  her  is  a 
misdemeanor.  Gan  it  be  supposed  in  the  former 
case,  a  person  indicted  might  claim  to  be  acquitted 
on  the  ground  that  he  had  believed  the  girl  was  over 
ten  though  under  twelve,  and  ho  that  he  had  only 
committed  a  misdemeanor,  or  that  ho  believed  her 
over  twelve,  and  so  had  committed  no  offence  at 
all ;  or  that  in  a  case  under  sect.  51,  he  could  claim 
to  be  acquitted,  because  he  believed  her  over  twelve? 
In  both  cases  the  act  is  intrinsically  wrong.  For 
the  statute  says  if  "  unlawfully  "  done.  The  act 
done  with  a  mens  rea  is  unlawfully  and  carnally 
knowing  the  girl,  and  the  man  doing  that  act  does 
it  at  the  risk  of  the  child  being  under  the  statutory 
age.  It  would  be  mischievous  to  hold  otherwise.  So 
sect.  56  by  which  whoever  shall  take  away  any 
child  under  fourteen,  with  intent  to  deprive  parent 
or  guardian  of  the  possession  of  the  child,  or  with 
intent  to  steal  any  article  upon  such  child,  shall  be 
f^ilty  of  felony.  Gould  a  prisoner  say  I  did  take 
away  the  child  to  steal  its  clothes,  but  I  believed  it 
to  De  over  fourteen  P  If  not,  then  neither  could  he 
say  I  did  take  the  child  with  intent  to  deprive  the 
parent  of  its  possession,  but  I  believed  it  over 
fourteen.  Because  if  words  to  that  effect  cannot 
be  introduced  into  the  statute  where  the  intent  is 
to  steal  the  clothes,  neither  can  they  where  the 
intent  is  to  take  the  child  out  of  the  possession  of 
the  parent.  But  if  these  words  cannot  be  introduced 
in  sect.  56,  why  can  they  be  in  sect.  55  ?  The  same 
principle  applies  in  these  cases.  A  man  was  held 
liable  for  assaulting  a  police  officer  in  the  execution 
of  his  duty,  though  he  did  not  know  he  was  a  police 
officer  (10  Gox  362).  Why  P  because  the  act  was 
wrong  in  itself.  So  also  in  the  case  of  burglarv ; 
could  a  person  charged  claim  an  acquittal  on  the 
ffTOund  tnat  he  believed  it  was  past  6  a.m.  when 
ne  entered,  or  in  housebreaking  that  he  did  not 
know  the  place  broken  into  was  a  house.  As  to 
the  case  of  the  marine  stores  it  was  held  properly 
that  there  was  no  mens  rea  where  the  person 
charged  with  the  possession  of  naval  stores  with 
the  Admir^ty  mark  did  not  know  the  stores  he 
had  bore  the  mark :  (Beg,  v.  Sleep  30  L.  J.  171 
M.G.) ;  because  there  is  nothing  prim<£/acie  wrong 
or  immoral  in  having  naval  stores  unless  they  are  so 
marked.  Bat  suppose  someone  told  him  there  was 
a  mark,  and  he  had  said  he  would  chance  whether 
or  no  it  was  the  Admiralty  mark.  So  in  the  case  of 
the  carrier  with  game  in  nis  possession,  unless  he 
knew  he  had  it,  tnere  would  be  nothing  done  or 
~  by  him,  no  intentional  act  or  omiBsion. 
Ma^  Cam.—Yol  IX. 


So  of  the  vitriol  sender  there  was  nothing  wrong 
in  sending  such  packages  as  were  sent  unless  they 
contained  vitriol.  Take  also  the  case  of  libel  where 
the  publisher  thought  the  occasion  privileged,  or 
that  he  had  a  defence  under  Lord  Gampbeirs  Act, 
but  was  wrong.  He  would  not  be  entitled  to  bo 
acquitted,  because  there  was  no  mens  rea.  Why  ? 
Because  the  act  of  publishing  written  defamation 
is  wrong  where  there  is  no  lawful  cause.  Further 
there  have  been  four  decisions  on  this  statute  in 
favour  of  the  construction  I  contend  for.  I  say  it 
is  a  question  of  construction  of  this  particular 
statute  no  doubt  brineing  thereto  the  common  law 
doctrine  of  mens  rea  being  a  necessary  ingredient 
of  crime.  It  seems  to  me  impossible  to  say  that 
where  a  person  takes  a  girl  out  of  her  father*s 
possession,  not  knowing  whether  she  is  or  is  not 
under  sixteen,  that  he  is  not  guilty,  and  equally  im- 
possible when  he  believes,  but  erroneously,  that  she 
is  old  enough  for  him  to  do  a  wrong  act  with 
safety.  I  think  the  conviction  should  be  affirmed. 
Blackburn,  J.  delivered  the  following  judgment 
to  which  GocKBU&N,  G.J.,  Mellor,  Quain,  Lusu, 
Archibald,  Field,  and  Likdley,  JJ.  assented. 
— In  this  case  we  must  take  it  as  found  by  the  jury 
that  the  prisoner  took  an  unmarried  girl  out  ot  tho 
possession,  and  against  the  will  of  her  father,  and 
that  the  girl  was  in  fact  under  the  age  of  sixteen, 
but  that  the  prisoner  bond  fide,  and  on  reasonable 
grounds,  believed  that  she  was  above  sixteen,  viz. 
eighteen  years  old.  No  question  arises  as  to  what 
constitutes  a  taking  out  of  the  possession  of  her 
father;  nor  as  to  what  circumstances  might 
justify  such  taking  as  not  being  unlawful ; 
nor  as  to  how  far  an  honest  though  mis- 
taken belief  that  such  circumstances  as  would 
justify  the  taking  existed,  might  form  an  excuse; 
for  as  the  case  is  reserved  we  must  take  it  as  proved 
that  the  prisoner  knew  that  the  girl  was  in  the 
possession  of  her  father,  and  that  he  took  her 
knowing  that  he  trespassed  on  the  father's  rights, 
and  had  no  colour  of  excuse  for  so  doing.  The 
question,  therefore,  is  reduced  to  this,  whether  the 
words  in  24  &  25  Vict.  c.  100,  s.  55,  that  whosoever 
shall  unlawfully  take  "  any  unmarried  girl  being 
under  the  age  of  sixteen,  out  of  the  possession  of 
her  father  "  are  to  be  read  as  if  they  were  "  being 
under  the  age  of  sixteen,  and  he  knowing  she  was 
under  that  age."  No  such  words  are  contained  in 
the  statute,  nor  is  there  the  word  "  maliciously," 
"  knowingly,"  or  any  other  word  used  that  can  bo 
said  to  involve  a  similar  meaning.  The  argument 
in  favour  of  the  prisoner  must,  therefore,  entirely 
proceed  on  the  ground  that  in  general  a  guilty 
mind  is  an  essential  ingredient  in  a  crime,  and  that 
where  a  statute  creates  a  crime  the  intention  of  the 
Legislature  should  be  presumed  to  be  to  include 
"  knowingly"  in  the  definition  of  the  crime;  and  the 
statute  should  be  read  as  if  that  word  were  inserted, 
unless  the  contrary  intention  appears.  We  need 
not  enquire  at  present  whether  the  canon  of  con- 
struction goes  quite  so  far  as  above  stated,  for  we 
are  of  opinion  that  the  intention  of  the  Legis- 
lature sufficiently  appears  to  have  been  to  punish 
the  abductor,  unless  the  girl,  in  fact,  was  of  such 
an  age  as  to  make  her  consent  an  excuse  irre- 
spective of  whether  he  knew  her  to  be  too  young  to 
give  an  effectual  consent,  and  to  fix  that  age  at 
sixteen.  The  section  in  question  is  one  of  a  series 
of  enactments  beginning  with  sect.  50  forming  a 
code  for  the  protection  cS  women.  a.x\d\hA^g^^&sc^viis^^ 
of  ^ouns  women.   *Il\ie%e  ^\s»rX«:^««!l\«^  ^x^  \«^«^ 
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with  scarcely  any  alteration  from  the  repealed 
statute  9  Greo.  4,  c.  31,  which  had  collected  them 
into  a  code  from  a  variety  of  old  statutes  all 
repealed  by  it.  Sect.  50  enacts  that  "  whosoever 
shall  unlawfully  and  carnally  know  and  abase 
any  girl  under  the  age  of  ten  years,  shall  be 
guilty  of  felony."  Sect.  51  *•  Whosoever  shall 
unlawfully  and  carnally  know  and  abuse 
any  girl  being  above  the  age  of  ten  years 
and  under  the  age  of  twelve  years,  shall  be  guilty 
of  a  misdemeanor."  It  seems  impossible  to  sup- 
pose that  the  intention  of  the  Legislature  in  those 
two  sections  could  have  been  to  make  the  crime 
depend  upon  the  knowledge  of  the  prisoner  of  the 
girPs  actual  age.  It  would  produce  the  monstrous 
result  that  a  man  who  had  carnal  connection  with 
a  girl  in  reality  not  quite  ten  years  old,  but  whom 
he,  on  reasonable  grounds,  believed  to  be  a  little 
more  than  ten,  was  to  escape  altogether.  He  could 
not,  in  that  view  of  the  statute,  be  convicted  of  the 
felony,  for  he  did  not  know  her  to  be  under  ton. 
He  could  not  be  convicted  of  the  misdemeanor 
because  she  was,  in  fact,  not  above  the  age 
of  ten.  It  seems  to  us  that  the  intention  of  the 
Legislature  was  to  punish  those  who  had  connection 
with  young  girls  though  with  their  consent,  unless 
the  girl  was,  in  fact,  (old  enough  to  give  a  valid 
consent.  The  man  who  has  connection  with  a  child 
relying  on  her  consent  does  it  at  his  peril  if  she  is 
below  the  statutable  age.  The  55tn  section  on 
which  the  present  case  arises,  uses  precisely  the 
same  words  as  those  in  sects.  50  and  51,  and  must 
be  construed  in  the  same  way.  And  if  we  refer  to 
the  repealed  statute  4  &  6  Phil.  &  Mary  c.  8, 
from  the  third  section  of  which  the  words  in  the 
section  in  question  are  taken  with  very  little  altera- 
tion, it  strengthens  the  inference  that  such  was 
the  intention  of  the  Legislature.  The  preamble 
states  as  the  mischief  aimed  at,  that  female  children, 
heiresses,  and  others  having  expectations,  were,  un- 
awares of  their  friends,  brought  to  contract  mar- 
riages of  disparagement  "  to  the  great  heaviness  of 
their  friends,"  and  then  to  remedy  this  enacts  by 
the  first  section,  that  it  shall  not  be  lawful  for 
anyone  to  take  an  unmarried  girl  being  under 
sixteen,  out  of  the  custody  of  her  father  or  the 
person  to  whom  he  ei thereby  will  or  by  act  in  his  life- 
time, gives  the  custody,  unless  it  bo  hondjide  done 
by  or  for  the  master  or  mistress  of  such  child,  or 
the  guardian  in  chivalry  or  in  socage  of  such  child. 
This  recognises  a  legal  right  to  the  possession  of 
the  child  depending  on  the  real  age  of  the  child, 
and  not  on  what  appears.  And  the  object  of  the 
Legislature,  being  as  it  appears  by  the  preamble 
to  protect  this  legal  right  to  the  possession, 
would  be  baffled  if  it  was  an  excuse  that  the  person 
guilty  of  the  taking  thought  the  child  above 
sixteen.  The  words  *'  unlawfully  take  "  as  used  in 
the  third  section  of  4  &  5  Phil.  &  Mary,  c.  8, 
mean  without  the  authority  of  the  master,  or 
mistress,  or  guardian  mentioned  in  the  imme- 
diately preceding  section.  There  is  not  much 
authority  on  the  subject,  but  it  is  all  in  favour  of 
this  view.  InReg.  v.  Rohin8(\  C.  &  K.  456)  Atcherly, 
Serjt*  then  acting  as  a  judge  of  assize  so  ruled 
(apparently  though  the  report  leaves  it  a  little 
ambiguous)  with  the  approval  of  Tindal,  C.J.  In 
Reg.  V.  OUjier  (10  Cox  C.  C.  167)  Bramwell,  B.  so 
ruled  at  the  Old  Bailey,  apparently  arriving  at  the 
conclusion  independently  of  Reg,  v.  Robins,  In 
jBe^.  V,  Mycock  (12  Cox  C.  C.  28)  Willea,  J., 
without  the  case  of  Beg.  v.  OUjier  bemg  \)toM^\i 


to  his  notice,  acted  on  the  case  of  Reg.  t.  Bohim, 
saying  that  a  person  who  took  a  yoang  woman 
from  the  custody  of  her  father,  mast  take  the 
consequences  if  she  proved  under  age.  And  Qaain, 
J.  followed  this  decision  in  Beg.  y.  Booth  (12  Cox 
C.  C.  231).  We  think  those  rulings  were  right, 
and  consequently  that  the  conviction  in  the  present 
case  should  stand. 

Brett,  J. — In  this  case  the  prisoner  was  indicted 
under  24  &  25  Vict.  c.  100,  s.  55,  for  that  be  did 
unlawfully  take  an  unmarried  girl,  being  nndcr  the 
age  of  sixteen  years,  out  of  the  possession,  and 
against  the  will  of  her  father.     And  according  to 
the  statement  of  the  case,  we  are  to  assume  thtt 
it  was  proved  on  the  trial  that  he  did  take  an 
unmarried  girl  out  of  the  possession,  and  against 
the  will  of  her  father,  and  that  when  he  did  so  the 
girl  was  under  the  age  of  sixteen  years.     Bat  the 
jury  found  that  the  girl  went  with  the  prisoner 
willingly,  that  she  told  the  prisoner  that  she  was 
eighteen  years  of  age,  that  he  believed  that  she  wsi 
eighteen  years  of  ago,  and  that  he  had  reasonable 
grounds  for  so  believing.    The  question  is  whether 
upon  such  proof  and  such  findings  of  the  jury,  the 
prisoner  ought  or  ought  not.  in  point  of  law,  to  be 
pronounced  guilty  of  the  offence  with  which  he 
was  charged.    He,  in  fact,  did  each  and  every  thing 
which  is  enumerated  in  the  statute  as  oonstitntiDg 
the  offenco  to  be  punished,  if  what  he  did  was  done 
unlawfully  within  the  meaning  of  the  statute.    If 
what  he  did  was  not  unlawful  within  the  meaning  of 
the  statute,  it  seems  impossible  to  say  that  he  ought 
to  be  convicted.      The    question,    therefore,  if 
whether  the  findings  of  the  jury,  which  are  in 
favour  of  the  prisoner,  prevent  what  he  is  proved 
to  have  done  from  being  unlawful    within  the 
meaning  of  the  statute.    It  cannot,  as  it  seems  to 
me,  pro|:>erly  be  assumed  that  what  he  did  was  un- 
lawful within  the  meaning  of  the  statniiO,  for  that 
is  the  very  question  to  be  deter miued.     Nofr  ob 
the  one  side  it  is  said  that  the  prisoner  is  proved 
to  have  done  every  particular    thing    which  is 
enumerated  in  the  Act,  as  constituting  the  offence 
to  be  punished,  and  that  there  is  no  legal  justifies- 
tion  for  what  he  did,  and  therefore,  that  it  most  be 
held,  as  matter  of  law,  that   what   he  did  was 
unlawful  within  the  meaning  of  the  statute,  and 
that   the  statute  was,  therefore,  satisfied,  and  the 
crime  completed.     On  the  other  side,  it  is  urged, 
that  if  the  facts  had  been  as  the  prisoner  behered 
them  to  be,  and  as  by  the  findings  of  the  jniy  he 
might  reasonably  believe  them  to  be,  and  he  was 
deceived  into  believing  them  to  be,  he  would  bare 
been  guilty  of  no  criminal  offence  at  all,  and,  there- 
fore, that  what  he  did  was  not  criminally  nn- 
lawf ul  within  the  meaning  of  the  criminal  statote 
under    which    ho    was    indicted.      It    has  bea 
said   that   even   if  the   facts    had    been,  as  the 
prisoner  believed  them  to  bo,  he  would  still  have 
been   doing  a  wrongful    act.      The    first   point, 
therefore,  to  be  considered  would  seem  to  be  what 
would  havo  been  the  legal  position  of  the  prisoner, 
if  the  facts  had  been,  as  he  believed  them  to  be, 
that  is  to  say.  What  is  the  legal  position  of  amao 
who,   without   force,  takes  a  girl  of  more  than 
sixteen  years  of  age,  but  less  than  twenty-one  jesn 
of  age,  ouc  of  the  possession   of  her  father,  and 
against  his  will  P    The  statute  4  &  5  PhiL  &  Maiy 
c.  8  has  been  said  to  recognise  the  legal  right  of 
a  father  to  the  possession  of  an  nnnuumed  daughter 
.  up  to  the  age  of  sixteen.    The  statate  12  Car.  %  c 
\  ^Ak,^^^t[\!&  \a  x«AQ%^va&  the  right  of  a  fiUher  lo  inch 
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possession  np  to  tbe  age  of  twenty-one.  Mr.  Har- 
IH'&ve  in  notes  12  and  15  to  Co.  Lit.  88  b.  seems  to 
deduce  a  right  in  the  father  to  posseHsion  up  to  the 
age  of  twenty-one  from  those  two  statutes,  and 
that  such  right  is  to  be  called  in  law  a  right  jure 
ncUunB,  If  the  Other's  right  be  infringed,  he  may 
apply  for  a  habeas  corpus.  When  the  child  is 
produced  in  obedience  to  such  writ,  issued  upon 
the  application  of  a  father,  if  the  child  be  under 
twenty-one,  the  general  rule  is  that  "  if  the  child 
be  of  an  age  to  exercise  a  choice,  the  court  leaves 
it  to  elect  where  it  will  go.  If  it  be  not  of  that 
age,  and  a  want  of  discretion  would  only  expose  it 
to  dangers  or  seductions,  the  court  must  make  an 
order  for  its  being  placed  in  the  proper  custody, 
and  that  undoubtedly  is  the  custody  of  the  father :" 
(Lord  Denman,  C.J.  in  R^x  v.  GhdhilU  4  A. 
&  E.  624).  But  if  the  child  be  a  female  under  six- 
teen, the  court  will  order  it  to  be  handed  over  to 
the  father,  in  the  absence  of  certain  objections  to 
his  custody,  even  though  the  child  object  to  return 
to  the  father.  If  the  child  be  between  sixteen  and 
twenty-one,  and  refuse  to  return  to  the  father,  the 
court,  even  though  the  child  be  a  female,  gives  to 
the  child  the  election  as  to  the  custody  m  which  ic 
will  be.  Now  the  cases  which  have  been  decided  on 
this  subject  show  that,  although  a  father  is  entitled 
to  the  custody  of  his  children  till  tbey  attain  the 
age  of  twenty-one,  this  court  will  not  grant  a 
Habeas  Corpus  to  hand  a  child,  which  is  below  that 
age,  over  to  its  father,  provided  that  it  has  attained 
an  age  of  sufficient  discretion  to  enable  it  to  exer- 
cise a  wise  choice  for  its  own  interests.  The  whole 
qnestion  is  what  iB  that  age  of  discretion  P  We 
repudiate  utterly,  as  most  dangerous,  the  notion 
that  any  intellectual  precocity  in  an  individual 
female  child  can  hasten  the  period  which  appears 
to  have  been  fixed  by  statute  for  the  arrival  of  the 
sge  of  discretion  ;  for  that  very  precocity,  if  uncon- 
trolled, might  very  probably  lead  to  her  irrepar- 
able injury.  The  Legislature  has  given  us  a  guide 
which  we  may  safely  follow  in  pointing  out  sixteen 
as  the  age  up  to  which  the  father's  right  to  the 
castody  of  his  female  child  is  to  continue ;  and 
short  of  which  such  a  child  has  no  discretion  to 
coosent  to  leaving  him.  (Cockburn,  C.J.  in 
Beg.  V.  Howes,  3  E.  &  E.  332).  But  if  a  man  takes 
oat  of  her  father's  possession  without  force,  and  with 
her  consent,  a  daughter  between  sixteen  and  twenty- 
one,  the  father  would  seem  to  have  no  legil  remedy 
for  such  taking.  It  may  be  that  the  father,  if 
present  at  the  taking,  might  resist  such  taking  by 
necessary  force,  so  that  to  an  action  for  assault  by 
the  man,  he  might  plead  a  justification.  But  for 
a  mere  taking,  without  seduction,  there  is  no 
action  which  the  father  could  maintain.  There 
never  was  a  writ  applicable  to  such  a  cause  of 
action.  The  writ  of  "  Ravishment  of  Ward " 
was  only  to  such  as  had  the  right  to  the 
marriage  of  the  infant,  and  was,  therefore,  only 
applicable  where  the  infant  was  an  heir  to 
property,  whose  marriage  was,  therefore,  valuable 
to  the  guardian.  (See  Ratdiff's  case,  3  Co.  37.) 
l^o  such  action  now  exists,  and  if  it  did,  it  would 
not  be  applicable  to  any  female  child,  at  all  events, 
not  to  any  who  was  heir  apparent.  Neither  can  a 
man  who,  with  her  consent,  and  without  force, 
takes  a  daughter,  who  is  more  than  sixteen  years 
old,  but  less  than  twenty-one,  out  of  her  father's 
possession  or  custody,  be  indicted  for  such  taking. 
There  never  has  been  such  an  indictment.  The 
•Utote  3  Hen.  7,  a  2,  was  enacted  against  ''  the 


taking  any  woman  so  against  her  will  unlawfully, 
that  is  to  say,  maid,  widow,  or  wife,  that  such 
taking,  &c.,  be  felony."  It  was  held  in  Lady 
Fulwood's  case  (Cro.  Car.  484),  that  the  indictment 
must  further  charge  that  the  defendant  carried 
away  the  woman  with  intent  to  marry  or  defile  her. 
Two  things,  therefore,  were  necessary  which  are 
not  applicable  to  the  point  now  under  discussion, 
namely,  that  the  taking  should  be  against  the 
will  of  the  person  taken,  and  that  there  should  be 
the  intent  to  marry  or  defile.  The  statute  4  &  5 
Phil.  &  Mary,  c.  8,  deals  with  the  taking  out  of 
or  from  the  possession,  custody,  or  government 
of  the  father,  &c.,  any  maid  or  woman  child,  un- 
married, being  under  the  ago  of  sixteen  years. 
For  a  mere  unlawful  taking  the  punishment  is 
imprisonment  for  two  years  ;  for  a  taking  and 
marriage  five  years,  and  the  girl  if  she  be  more 
than  twelve  years  old,  and  consents  to  the  mar- 
riage, forfeits  her  inheritance.  The  statute  9  Geo.  4, 
c.  31,  s.  19,  is  enacted  against  "the  taking  of  a 
woman  against  her  will  with  intent  to  marry  or 
defile  her,*'  &c.  The  same  statute,  sect.  20,  is  as 
to  an  unmarried  girl  being  under  the  age  of  six- 
teen years.  It  follows  from  this  review  that  if  the 
facts  had  been  as  the  prisoner,  according  to  the 
finding  of  the  jury  believed  them  to  be,  he  would 
have  done  no  act  which  has  ever  been  a  criminal 
offence  in  England ;  he  would  have  done  no  act  in 
respect  of  which  any  civil  action  could  have  ever 
been  maintained  against  him ;  he  would  have  done 
no  act  for  which,  if  done  in  the  absence  of  the 
father,  and  done  with  the  continuing  consent  of 
the  girl,  the  father  could  have  had  any  legal 
remedy.  We  have,  then,  next  to  consider  the 
terms  of  the  statute,  and  what  is  the  meaning  in 
it  of  the  word  "  unlawfully."  The  usual  system 
of  framing  criminal  Acts  has  been  to  specify  each 
and  every  act   intended  to  be  subjected  to  any 

Eunishment,  (**  Criminal  Law  Consolidation  Acts," 
y  Greaves,  Introduction,  p.  xli.,)  and  then  in 
some  way  to  declare  whether  the  offence  is  to  bo 
considered  as  a  felony  or  as  a  misdemeanor, 
and  then  to  enact  the  punishment.  It  seems 
obvious  that  it  is  the  prohibited  acts  which 
constitute  the  offence,  and  that  the  phraseology 
which  indicates  the  class  of  the  offence,  does  not 
alter  or  affect  the  facts,  or  the  necessary  proof  of 
those  facts,  which  constitute  the  offence.  There 
are  several  usual  forms  of  criminal  enactment. 
"  If  anyone  shall,  with  such  or  such  an  intent,  do 
such  and  such  acts,  he  shall  be  guilty  of  felony,  or 
misdemeanor,  as  the  case  may  be."  Whether  the 
oft'ence  is  declared  to  be  a  felony  or  a  misdemeanor 
depends  upon  the  view  of  the  Legislature  as  to  its 
heinousness.  But  the  class  in  which  it  is  placed 
does  not  alter  the  proof  requisite  to  support  a 
charge  of  being  guilty  of  it.  Under  such  a  form 
of  enactment  there  must  be  proof  that  the  acts 
were  done,  and  done  with  the  specified  intent. 
Other  forms  are,  "  If  anyone  shall  feloniously  do 
such  and  such  acts,  he  shall  bo  liable  to  penal 
servitude,"  &c.,  or  "  if  anyone  shall  unlawfully  do 
such  and  such  acts,  he  shall  be  liable  to  imprison- 
ment," &c.  The  first  of  these  forms  makes 
the  offence  a  felony  by  the  use  of  the  word 
"  feloniously ;"  the  second  makes  the  offence  a 
misdemeanor  by  the  use  of  the  word  "  unlaw- 
fully "  The  words  are  used  to  declare  the  class  of 
the  offence;  but  they  denote  also  a  part  of  that 
which  constitutes  the  offence.  The^  dfe\jkKi\^  nXv-c** 
which  ia  ec^xxV^ttleixXi  \.o,  >«tk!c^\x^  x^^x*  'Ocka  ^»ja^^  ^a^^ 
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the  Bpecifio  intent  mentioned  in  the  first  form  to 
which  allusion  has  heen  made.     Besides  denoting 
the  class  of  the  offence^  thcj  denote  that  some- 
thing more  must  be  proved  than  merely  that  the 
prisoner  did  the  prohibited  acts.     They  do  not 
necessarily  denote  that  evidence  need  in  the  first 
instance  be  given  of  more  than  that  the  prisoner 
did  the  prohibited  acts ;  but  they  do  denote  that 
the  jury  must  find,  as  matter  of  ultimate  proof, 
more  than  that  the  prisoner  did  the  prohibited 
acts.     What  is  it  that  the  jury  must  be  satisfied  is 
proved  beyond  merely  that  the  prisoner  did  the 
orohibited  acts  P    It  is  sugcrested  that  they  must 
De  satisfied  that  the  prisoner  did  the  acts  "  with  a 
criminal  mind;"  that  there  was  mens  rea.    The 
true  meaning  of  that  phrase  is  to  be  discussed 
hereafter.    If  it  be  true  that  this  must  be  proved, 
the  only  difference  between  the  second  form  and 
the  first  form  of  enactment  is,  that  in  the  first  the 
intent  is  specified,  but  in  the  second  it  is  left* 
generally  as  a  criminal  stale  of  mind.    As  between 
the  two  second  forms,  the  evidence  either  direct  or 
inferential,  to  prove  the  criminal  state  of  mind  must 
be  the  same.    The  proof  of  the  state  of  mind  is  not 
altered  or  affected  by  the  class  in  which  the  offence 
is  placed.    Another  common  form  of  enactment 
is,    "  If     any    person    knowingly,    wilfully,    and 
maliciously    do    such  or  such  acts,  he  shall  be 
guilty  of  felony  ;"  or  "  If  any  person  knowingly 
and  wilfully  do  such  or  such  acts  he  shall  be  guilty 
of  misdemeanor ;"  or  "  if  any  person  knowingly, 
wilfully,  and  feloniously  do  such  or  such  acts,  he 
shall  bo  liable,"  &c. ;  or  **  if  ho  knowingly  and  un- 
lawfully do  such  and  such  acts,  ho  shall  be  liable," 
&c.     Iho  same  explanation  is  to  bo  given  of  all 
these  forms  as  between  each  other  as  before.  They 
are  mere  differences  in  form.    And  though  they 
bo  all,  or  though  several  of  them  bo  in  one  con- 
solidating statute,  they  are  not  to  be  construed  by 
contrast.     "  If  any  question  should  arise  in  which 
any  comparison  may    be  instituted  between  dif- 
ferent sections  of  any  one  or  several  of  these  Acts, 
it  must  be  carefully  borne  in  mind  in  what  manner 
thcftO  Acts   were  t'mmed.     Kono  of  them  was  re- 
written;   on  the  contrary,   each   contains  enact- 
ments taken  from  diiforent  Acts  passed  at  different 
times,  and    with   different  views,  and  frequently 
varying  from  each  other  in  phraseology,  and  for 
the  reasons  stated  in  the  introduction,  these  enact- 
inents,  for  the  most  part,  stand  in  these  Acts  with 
little  or  no  variation  in  their  phraseology,  and, 
consequently,  their  differences  in  that  respect  will 
be  found  generally  to  remain  in  these  Acts.     It 
follows,  therefore,  from  hence,  that  any  argument 
as  to  a  difference  in  the  intention  of  the  Legisla- 
ture which  may  be  drawn  from  a  difference  in  the 
terms  of  one  clause  from  those  in  another,  will  be 
entitled  to  no  weight  in  the  construction  of  such 
clauses ;   for  that  argument  can  only  apply  with 
force  where  an  Act  is  framed  from  beginning  to 
end  with  one  and  the  same  view,  and  with  the  in- 
tention of  making  it  thoroughly  consistent  through- 
out :  (**  Greaves  on  Criminal    Law  Consolidation 
Acts,"   p.   3.)      I  have  said  that  as  between  each 
other  the  same  explanation  is  to  bo  given  of  these 
latter  forms  of  enactments  as  of  the  former  men- 
tioned in  this  judgment.     But  as  between  these 
latter  and  the  former  forms  there  is  the  introduc- 
tion in  the  latter  of  such    words  as  knowingly, 
^vi]fu]]y,  maliciously.     Wilfully  is  more  generally 
applied    when   tho  prohibited  act<\  tvre  m  their 
natural  consequences,  not  neceasarWy  or  ^ety  \vto- 
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bably,  noxioas  to  the  public  interest,  or  to  indivi- 
duals, 80  that  an  evil  mind    is  not  the  natoiml 
inference  or  consequence  to  be  drawn  from  the 
doing  of  the  acts.     The  presenoe  of  the  word  re- 
quires somewhat  more  e^dence  on  the  part  of  the 
prosecution  to  make  out  a  prima  facie  case,  than 
evidence  that  the  prisoner  did  the  prohibited  acta. 
So  as  to  the  word  "  maliciously."    It  is  used  where 
the  prohibited  acts  may  or  may  not  be  such  as  in 
themselves  import,  prima  facie,  a  malicious  mind. 
In  the   same    way    the    word    "  knowingly  **  ii 
used,  where  the  noxious   character  of  the  pro* 
hibitod    acts    depends     upon    a     knowledge  in 
the  prisioner  of  their  noxious  effect,  other  thin 
tho    mere    knowledge    that    he     is    doing    the 
acts ;  the  presence   of  the  word    calls    for  more 
evidence  on  the  part  of  the  prosecution.     But  tbe 
absence  of  tho  word  does  not  prevent  the  prisoner 
from  proving  to  the  satisfaction  of  the  jury,  that 
the  mens  rea  to  be  prima  facie  inferred  from  hii 
doing  the  prohibited  acts,  did  not  in  fiebct  exist. 
In  lieg,  V.  Marsh  (2  B.  &  C.  717)  the  measure  of 
the  effect  of  the  presence  in  the  enactment  of  tbe 
word  "  knowingly ,"  is  explained.    The  informi- 
tion  and  conviction  were    against  a  carrier  for 
having  game  in  his  possession,  contrary  to  the 
statute  (5  Anne,  c.  14),  which  declares  **  that  toy 
carrier  having  game  in  his  possession  is  guilty  of 
an  offence,  unless  it  be  sent  by  a  qualified  person.** 
The  only  evidence  given  was  that  the  defendant 
was  a  carrier,  and  that  he  had  game  in  his  waggon 
on  the  road.    It  was  objected  that  there  was  no 
evidence  that  the  defendant  knew  of  the  presenoe 
of  the  game,  or  that  the  person  who  sent  it  was 
not  a  qualified  person.  The  judges  held  that  there 
was  sufficient  primd  facie  evidence,  and  that  il 
was  not  rebutted  by  the  defendant  by  sufBcient 
proof  on  his  part  of  the  ignorance  suggested  on 
his  behalf.     The  judgments  clearly  import  that  if 
the  defendant  could  have  satisfied  the  jury  of  b» 
ignorance,  it  would  have  been  a  defez.ce,  thoo^ 
the  word  "  knowingly  "  was  not  in  the  statute.  In 
other  words,  that  its  presence  or  absence  in  tbe 
statute,  only  alters  the  burden  of  proof.  "Then,  as 
to  knowledge,  the  clause  itself  says  nothing  abool 
it.    If  that  had  been  introduced,  evidence  to  esta- 
blish knowledge  must  have  been  given  on  the  part 
of  tho  prosecution ;  but  under  this  enactment  the 
party  charged  must  show  a  degree  of  ignorance 
sufficient  to  excuse  him.    Here  there  was  prima 
facie  evidence  that  the  game  was  in  his  possession 
as  carrier.    Then  it  lav  on  the  defendant  to  rebnt 
that  evidence  :*'   (Bay ley,  J.).     *'  The    game  wai 
found  in  his  waggon  employed  in  the  course  (tf 
his  business  as  a  carrier.    That  raises  a  presamp- 
tion  i^rimd  facie  that  he  knew  it,  and  that  is  not 
rebutted  by  the  evidence  given  on  the  pan  of  tbe 
defendant  :'*  (Littledale,  «L).     From  these  conside- 
rations of  the  forms  of  criminal   enactments,  it 
would  seem  that  the  ultimate  proof  necessary  to 
authorise    a  conviction,    is    not    altered   by  tbe 
presence  or  absence  of  the  word  "knowingly;" 
though  by  its  presence  or  absence  the  burden  of 
proof  is  altered ;  audit  would  seem  that  there  must 
be  proof  to  satisfy  a  jury  ultimately,  that  theze 
was  a  criminal  mind  or  mens  rea  in  every  ofteoce 
really  charged  as  a  crime.    In  some  enactments, 
or  common  law  maxims  of  crime,  and  therefore  in 
the  indictments  charging  tho  committal  of  those 
crimes,  the  name  of  the  crime  imports  that  a  im"' 
rea  must  be  proved,  as  in  murder,  burglary,^ 
li^  ^c>\ti,^  \Xi^  '\\v&w%  Y^o.  is  contained  in  the  spediie 
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enactment  as  to  the  intent,  which  is  made  a  part 
of  the  crime.    In  some  the  word  "  feloniously     is 
used,  and  in  sach  cases  it  has  never  been  doubted 
but  that  a  felonious  miud  must  ultimately  be  found 
by  the  jury.    In  enactments  in  a  similar  form,  but 
in  which  the  prohibited  acts  are  to  bn  classed  as  a 
misdemeanor^  the   word    "  unlawfully "  is  used, 
instead  of  the  word  "  feloniously."     What  reason 
is  there  why  in  hke  manner  a  criminal  mind  or 
mens  rea  must  not  ultimately  be  found  by  the  jury 
in  order  to  justify  a  conviction  ? — the  distinction 
always  being  observed  that  in  some  cases  the  proof 
of  the  committal  of  the  acts  may  prima  facie, 
either  by  reason  of  their  own  nature,  or  by  reason 
of  the  form  of  the  statute,  import  the  proof  of  the 
mens  rea.    But  even  in  those  cases  it  is  open  to 
the  prisoner  to  rebut  the  prima  facie  evidence, 
so  that  if  in  the  end  the  jury  are  satisfied  that 
there    was    no    criminal    mmd    or    m^ns    rea 
there  cannot  be  a  conviction  in  England  for  that 
whic^  is  by  the  law  considered  to  be  a  crime. 
There  are  enactments  which  by  their  form  seem 
to  constitute  the  prohibited  acts  into  crimes,  and 
yet  by  virtue  of  which  enactments  the  defendants 
charged  with    the    committal  of  the  prohibited 
acts    have    been    convicted    in    the    absence    of 
the  knowledge  or  intention  supposed  necessary  to 
constitute  a  wens  rea.     Such  are  the  cases  of  tres- 
pass in  pursuit  of  game,  or  of  piracy  of  literary  or 
dramatic  works,  or  of  the  statutes  passed  to  pro- 
tect the  revenue.    But  the  decisions  have  been 
based  upon  the  judicial  declaration  that  the  enact- 
ments do  not  constitute  the  prohibited  acts  into 
crime,  or  offences  against  the  Crown,  but  only 
prohibit  them  for  the  purpose  of  protecting  the 
individual  interests  of  individual  persons,  or  of  the 
revenue.    Thus  in  Lee  v.  Simpson  (3  C.  B.  871),  in 
an  action  for  penalties  for  the  representation  of  a 
dramatic  piece,  it  was  held  that  it  was  not  neces- 
sary to  show  that  the  defendant  knowingly  invaded 
the  plaintifTs  right.  But  the  reason  of  the  decision 
Kiven  by  Wilde,  C.J.  (p.  883)  is :  "  The  object  of 
the  Legislature  was  to  protect  authors  against  the 

Eiratical  invasion  of  their  rights.    In  the  sense  of 
aving  committed  an  offence  against  the  Act,  of 
having  done  a  thing  that  is  prohibit^,  the  defen- 
dant is  an  offender.     But  the  plain  tiff  *s  rights  do 
not  depend  upon  the  innocence  or  guilt  of  the 
defendant."     SSo  the  decision  in  Morden  v.  Porter 
(7   C.  B.,    N.   S.,  641)    seems    to   be    mode    to 
tarn    upon    the    view    that    the    statute    was 
passed     in    order    to    protect     the     individual 
property  of  the  landlord  in  game  reserved  to  him 
by  bis  lease  against  that  which  is  made  a  statu- 
tory trespass  against  him,  although  his  land  is  in 
the   occupation  of  his   tenant.    There  are  other 
cases  in  which  the  ground  of  decision   is,  that 
specific  evidence  of  knowMdge  or  intention  need 
not  be  given,  because  the  nature  of  the  prohibited 
acts  is  such  that,  if  done,  they  must  draw  with 
tbem  the  inference  that  they  were  done  with  the 
criminal  mind  or  intent,  which  is  a  part  of  every 
crime.     Such  is  the  case  of  the  possession  and 
distribution  of  obscene  books.    If    a  man  pos- 
sesses them  and  distributes  them,  it  is  a  neces- 
sary inference  that  he  must  have  intended  that 
their  first  effect  must  be  that  which  is  prohibited 
by  statute,  and  that  he  cannot  protect  himself  by 
showing  that  his  ultimate    object  or    secondary 
intent   was   not   immoral:    {Reg.  v.  Ilinklin,  L. 
Sep.  3  Q.  B.  300.)    This  and  similar  decisions  go 
rather  to  show  what  is  mens  rea  than  to  show 


whether  there  can  or  cannot  be  a  conviction  for 
crime  proper  without  mens  rea.    As  to  that  lust 
question,  it  has  become  very  necessary  to  examine 
the  authorities.     In  Blackstono's  Commentaries, 
by  Stephen  (2nd  edit.,  vol.  4,  book  vi..  Of  Crimes, 
p.  98),  It  is  said  :  "  And  as  a  vicious  will,  without  a 
vicious  act,  is  no  civil  crime,  so,  on  the  other  hand, 
an  unwarrantable  act  without  a  vicious  will,  is  no 
crime  at  all.    So  that  to  constitute  a  crime  against 
human  laws  there  must  bo — first,  a  vicious  will, 
and  secondly,  an  unlawful  act  consequent  upon 
such  vicious  will.    Now,  there  are  three  cases  in 
which  the  will  does  not  join  with  the  act — first, 
where  there  is  a  defect  of  understanding,  &c. ; 
secondly,  where  there  is  understanding  and  will 
sufficient  residing  in  the  party,  but  not  called  forth 
and  exerted  at  the  time  of  the  action  done,  which 
is  the  case  of  all  offcnc3s  committed  by  chance  or 
ignorance.    Here  the  will  sits  neuter,  and  neither 
concurs  with  the  act  nor  disagrees  to  it."    And  at 
p.  105,  "  Ignorance  or  mistake  is  another  defect 
of  will,  when  a  man  intending  to  do  a  lawful  act 
does  that  which  is  unlawful.     For  here  the  deed 
and  the  will,  acting  separately,  there  is  not  that 
conjunction  between  them  which  is  necessary  to 
form  a  criminal  act.     But  this  must  be  an  ignor- 
ance or  mistake  in  fact,  and  not  an  error  in  point 
of  law.    As  if  a  man,  intending  to  kill  a  thief  or 
housebreaker  in  his  own  house,  by  mistake  kills 
one  of  his  family,  this  is  no  criminal  action  ;  but 
if  a  man  thinks  he  has  a  right  to  kill  a  person 
excommunicated  or  outlawed,  wherever  he  meets 
him,    and   does    so,   this  is  wilful  murder."     In 
Fowler  v.    Padget    (7    T.    Rep.    50y),   the  jury 
found    that    they    thought     the    intent    of    the 
plaintiff     in    going    to    London    was    laudable; 
that  he  had  no  intent  to  defraud  or  delay  his 
creditors ;  but  that  delay  did  actually  happen  to 
some  creditors.    Lord  Kenyon  said  :  *'  Bankruptcy 
is  considered  as  a  crime,  and  the  bankrupt  in  the 
old  laws  is  called  an  offender,  but  it  is  a  principle 
of  natural  justice  and  of  our  law,  that  Actus  7iou 
facit  reum,  nisi  mens  sit  rea.     The  interest  and  the 
act  mu&t  both  concur  to  constitute  the  crime." 
And  again,  "I  would  adopt  any  construction  oE 
the  statute  that  the  words  will  bear,  in  order  to 
avoid  such    monstrous   consequences    as    would 
manifestly  ensue  from  the  construction  contended 
for."     In  Hearne  v.  Garten  (2  E.  &  E.  6ti),  the 
respondents  were  charged  upon  an  information 
for  having  sent  oil  of  vitriol  by  the  Great  Western 
Kailway  without  marking  or  stating  the  nature  of 
the  goods.     By  20  &  21  Vict.  c.  4\S,  s.  168,  every 
person  who  shall  send,  or  cause  bo  be  sent  by  tl)e 
said  railway  any  oil  of  vitriol,  shall  distinctly  mark 
or  state  the  nature  of  such  goods,  &c.,  on  penalty 
of  forfeiting,  &c.    By  sect.  20G,  such  penalty  is 
recoverable  in  a  summary  way  before  justices, 
with   power  to  imprison,   &c.    The  respondents 
had  in  fact  sent  oil  of  vitriol  unmarked,  but  the 
justices  found  that  there  was  no  guilty  knowledge, 
but  on  the  contrary,  the  respondents  acted  under 
the  full  belief    that    the  goods    were    correctly 
described,  and   had  previously  used  all   proper 
diligence  to  inform  themselves  of  the  fact.     Tliey 
refused  to  convict.     It  must  be  observed  in  that 
case,  as  in  the  present,  the  respondents  did  in  fact 
the  prohibited  acts,  and  that  in  that  case  as  in 
this,  it  was  found  as  the  ultimate  proof  that  they 
were  deceived  into  the  belief  of  a  different  and 
non-criminal    state   of    facts,  and    had    used  all 
proper  diligence.    Tli(i  ^vjcavi  \&  ^\»\^\\^<ix  >^^^'aj^^ 
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than  the  present  by  reason  of  the  word  "  unlaw- 
fully "  being  absent  from  that  statute.    The  court 
uphold  the  decision  of  the  magistrates,  holding 
that  the  statute  made  the  doing  of  the  prohibited 
acts  a  crime,  and,  therefore,  that  there  must  be  a 
criminal  mind,  which  there  was  not.     "  As  to  the 
latter  reason,  I  think  the  justices  were  perfectly 
right,  Acfim  nonfticit  reum,  nisi  niens  sit  rea.    The 
act  with  which  tlie  respondents  were  charged  is  an 
offence  created  by  statute,  and  for  which  the  per- 
son committing  it  is  liable  to  a  penalty  or  to  im- 
prisonment.     Not  only  was  there  no  proof  of 
guilty  knowledge  on  the  part  of  the  respondents, 
but  the  presumption  of   a   guilty  knowledge  on 
their  part,  if  any  could  bo  raised,  was  rebutted  by 
the  proof  that  a  fraud  had  been  practised  on  them. 
I  am  inclined  to  think  they  were  civilly  liable,  &c. 
Lord  Campbell,  C.J."   "  I  was  inclined  to  think,  at 
first,  that  the  provision  was  merely  protective,  bnt 
if  it  created  a  criminal  offence,  which  I  am  not 
prepared  to  deny,  then  the  mere  sending  by  the 
respondents  without  a  £;uilty  knowledge  on  their 
part,  would  not    render  them  criminally  liable; 
although,  as  they  took  Nicholas's  word  for  the  con- 
tents of  the  parcel,  they  would  be  civilly  liable." 
Erie,  J."    In  Taylar  v.  Newman  (4  B.  &  S.  80).  the 
information  was  under  24  &  25  Vict.  c.  96,  s.  23, 
"  Whosoever  shall  unlawfully  and  wilfully  kill," 
&c.,    "any    pigeon,"   &c.      The     appellant    shot 
pigeons  on  his  farm  belonging  to  a  neighbour. 
The  justices  convicted  on  the  ground  that  the  ap- 
pellant was  not    justified  by  law  in  killing  the 
pigeons,  and  therefore  that  the  killing  was  unlaw- 
ful.    In  other  words,  they  held    that  the   only 
meaning  of  "  unlawful,"  in  tho  statute,  was  with- 
out legal  justification.    Tho  court  set  aside  the 
conviction.     "I  think  that  the  statute  was  not 
intended  to  apply  to  a  case  in  which  there  was  no 
guilty  mind,  and  where  the  act  was  done  by  a  per- 
son under  the  honest  belief  that  he  was  exercising 
a  right. — Mellor,  J."     In  Buckmaster  v.  Reynolds 
(13  C.  B.,  N.  S.,  62),  an  information  was  laid  for 
unlawfully,  by  a  certain  contrivance,  attempting  to 
obstruct  or  prevent  the  purposes  of  an  election  of 
a  vestry.     The  evidence  was  that  the  defendant 
did  obstruct  the  election  because  he  forced  himself 
and  others  into  the  room   before  eight  o'clock, 
believing  that|  eight  o'clock  was  past.    The  ques- 
tion asked  was  whether  an  intentional  obstruction 
by  actual  violence  is  an  offence,  &c.     This  ques- 
tion the  court  answered  in  the  affirmative,  so  that 
there,  as  here,  tho  defendant  had  done  the  pro- 
hibited acts.    But  Erie,  J.  continued,  "  I  accompany 
this  statement  (i.e.,  the  answer  to  tho  question)  by  a 
statement  that  upon   the  facts  set  forth,  I    am 
unable  to  see  that  the  magistrate  has  come  to  a 
wrong  conclusion.    A  man  cannot  be  said  to  be 
guilty  of  a  delict  unless,  to  some  extent,  his  mind 
goes  with  the  act.    Here  it  seems  that  the  re- 
spondent acted  on  the  belief  that  he  had  a  right 
to  enter  tho  room,  and  that  he  had  no  intention 
to   do  a  wrongful  act."     In  Reg.  v.  Hlbbert  (L. 
Bep.  1  Cr.  Cas.  Bes.  184)  the  prisoner  was  indicted 
under  the  section  now  in  question.    The  girl,  who 
lived  with  her  father  and  mother,  left  her  home 
in  company  with  another  girl  to  go  to  a  Sunday 
school.    Tho  prisoner  met  the  two  girls,  and  in- 
duced them  to  go  to  Manchester.    At  Manchester 
he  took  them  to  a  public  house,  and  there  seduced 
the  girl  in  question,  who  was  under  sixteen.    The 
prisoner  made  no  inquiry,  and  did  not  know  who 
the  girl  was,  or  whether  she  ^ad  a  la.l\i«c  or 


mother  living  or  not,  bnt  he  had  no  reason  to,  and 
did  not  believe,  that  she  was  a  girl  of  the  town* 
The  jury  found  the  prisoner  guilty,  and  Losb,  J. 
reserved  the  case,  in  the  Court  of  Criminal  Ap- 
peal, Bovill,  C.J.,  Channell,  and  Pi^ott,  BB.,  Byles, 
and  Lush,  J  J.  quashed  the  conviction.  Bovill,  C.J. 
— '*  In  the  present  case  there  is  no  statement  of 
any  finding  of  fact  that  the  prisoner  knew,  or  had 
reason  to  believe,  that  the  girl  was  nnder  the 
lawful  care  or  charge  of  her  father  or  mother,  or 
any  other  person.  In  the  absence  of  any  finding 
of  fact  on  this  point  the  conviction  cannot  be  sup- 
ported." This  case  was  founded  on  Beg.  v.  Gretn 
(3  F.  &  F.  274)  before  Martin,  B.  The  girl  there  wm 
under  fourteen,  and  lived  with  her  father,  a  fisher- 
man, at  Southend.  The  prisoners  saw  her  in  the 
street  by  herself,  and  induced  her  to  go 
with  them ;  they  took  her  to  a  lonely  honie, 
and  there  Green  had  criminal  intercourse  with 
her.  Martin,  B.  directed  an  acquittal.  "  There 
must,"  he  said,  '*  be  a  taking  out  of  the  possesaioo 
of  tho  father.  Here  the  prisoners  picked  up  the 
girl  in  the  streets,  and  for  anything  that  appeared 
they  might  not  have  known  that  the  eirl  had  a 
father.  The  girl  was  not  taken  oat  of  the  posses- 
sion of  anyone.  The  prisoners  no  doubt  htid  done 
a  very  immoral,  but  the  question  was  whether 
they  had  committed  an  illegal,  act.  The  criminal 
law  ought  not  to  be  strained  to  meet  a  case  which 
did  not  come  within  it.  The  act  of  the  prisonen 
was  scandalous,  but  it  was  not  any  legal  oflenoe." 
In  each  of  these  cases  the  girl  was  surely  in  the  legal 

Eossession  of  her  father.  The  mere  fact  of  her 
e\n^  in  the  street  at  the  time  could  nok 
possibly  prevent  her  from  being  in  the  possesiioB 
of  her  father.  Everything,  therefore,  prohibited 
was  done  by  the  prisoner  in  fact.  But  in  eacheaie 
the  ignorance  of  facts  was  held  to  prevent  the  case 
from  being  the  crime  to  be  punished.  In  Beg  v. 
Tinckler  (1  F.  &  F.  513),  in  a  case  nnder  this 
section,  Cockburn,  C.J.,  charged  the  jury  thoe: 
"  It  was  clear  the  prisonei  had  no  right  to  act  is 
he  had  done  in  taking  the  child  out  of  Mrs. 
Barnes*8  custody.  But  inasmuch  as  no  improper 
motive  was  suggested  on  the  part  of  the  prosecu- 
tion, it  might  very  well  be  concluded  that  the 
prisoner  wished  the  child  to  live  with  him,  and 
that  he  meant  to  discharge  the  promise,  which  he 
alleged  he  had  made  to  her  father,  and  tha(  he  did 
not  suppose  that  he  was  breaking  the  law  when  he 
took  the  child  away.  This  being  a  criminal  pro- 
secution, if  the  jury  should  take  this  view  of  the 
case,  and  be  of  opinion  that  the  prisoner  honestly 
believed  that  he  had  a  right  to  the  custody  of  the 
child,  then,  although  the  prisoner  was  not  legally 
justified,  he  would  be  entitled  to  an  acquittsL"  IIk 
jury  found  tho  prisoner  not  guilty.  In  B«g  ▼. 
SUep  (8  Cox.  C.  C.  472),  the  prisoner  had  poeees- 
sion  of  government  stores,  some  of  which  were 
marked  with  the  broad  arrow.  The  jury,  in  answer 
to  a  question  whether  the  prisoner  knew  that  the 
copper,  or  any  part  of  it,  was  marked,  anawered, 
We  have  not  sufficient  evidence  before  us  to  show 
that  he  knew  it.  The  Court  of  Criminal  Appeal  held 
that  the  prisoner  could  not  be  conTioted.  Cock- 
burn,  C.J."  Actus  nonfacU  reunt,  nisi  meMtU  rea* 
is  the  foundation  of  cdl  criminal  procedure.  The 
ordinary  principle  that  there  must  be  a  ginl^ 
mind  to  constitute  a  guilty  act*  applies  tothia  oaae^ 
and  must  be  imported  into  this  statute,  as  iiwai 
held  in  Reg  v.  Cohen  (8  Cox.  G.  O.  41).  vHiere^ 
\  eio\ic\M^vy[i  qC  Uie  law  was  stated  bf  Silt  Jf  ^ 
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his  nsnal  clearness  and  power.    It  is  true  that  the 
Btatuie  says  nothing  aoout  knowledge,  but  this 
must  be  imported  into  the  statute."  Pollock,  C.B., 
Martin,  Crompton,  and  Willes  agreed.  In  the  cases 
of  Reg.  V.  Robins  (1  Car.  &  Kir.  456),  and  Reg.  v. 
Olifier  (10  Cox,  C.  C.  402),  there  was  hardly  such 
evidence   as    was     given    in    this    case    as     to 
the  prisoner  being  deceived  as  to  the  age  of  the 
girl,  and  having  reasonable  ground  to  believe  the 
deception,    and    there    certainly   were   no   find- 
ngs    by    the    jury   equivalent    to    the    findings 
in    this    case.     In    Reg.    v.    Forbes   and    Webb 
(10    Cox    C.    C.    362),    although   the  policeman 
was  in  plain  clothes,  the   prisoner  certainly  had 
strong  ground  to  snspcct,  if  not  to  believe,  that  he 
was  a  policeman ;  for  the  case  states  that  they  re- 
peatedly called  out  to  rescue  the  boy  and  pitch 
into  the  constable.    Upon  all  the  cases  I  think  it 
is  proved  that  there  can   be  no  conviction    for 
crime  in  England  in  the  absence  of  a  criminal 
mind  or  mens  rea.    Then    comes    the    question, 
what  is  the  true  meaning  of  the  phrase  9    I  do 
not  doubt  that  it  exists  where  the  prisoner  know- 
ingly does  acts  which  would  constitute  a  crime  if 
the  result  were  as  ho  anticipated,  but  in  which  the 
result  may  not  improbably  end  in  bringing  the 
offence  within  a  more  serious  class  of  crime.     As 
if  a  man  strike  with  a  dangerous  weapon  with 
intent  to  do  grievous  bodily  harm  and  kills.     The 
result  makes  the  crime  murder;  the  prisoner  has 
ran  the  risk.     So,  if  a  prisoner  do  the  prohibited 
acts  without  caring  to  consider  what  the  truth  is 
as  to  facts,  as  if  a  prisoner  were  to  abduct  a  girl 
under  sixteen  without  caring  to  consider  whether 
she  was  in  truth  under  sixteen,  he  runs  the  risk. 
So,  if  he  without  abduction  defiles  a  girl  who  is  in 
fact  under  ten  years  old,  with  a  belief  that  she  is 
between  ten  and  twelve,  if  the  facts  were  as  he 
believed,  he  would  be  committing  the  lesser  crime. 
Then  he  runs  the  risk  of  his  crime  resulting  in 
the  greater  crime.     It  is  clear  that  ignorance  of 
the  law  does    not  excuse.    It  seems  to  me  to 
follow  that  the  maxim  as  to  me^is  rea  applies  when- 
erer  the  facts  which  are  present  to  the  prisoner's 
mind,  and  which  ho  has  reasonable  ground  to 
believe,  and  does  believe  to  be  the  facts,  would,  it 
trae,  make  his  acts  no  criminal  offence  at  all.    It 
may  be  true  to  say  that  the  meaning  of  the  word 
'  unlawfully '  is  without   justification  or  excuse. 
I,  of  course,  agree  that  if  there  be  a  legal  justifi- 
cation, there  can  be  no  crime ;  but,  I  come  to  the 
conclusion  that  a  mistake  of  facts  on  reasonable 

Sounds,  to  the  extent  that  if  the  facts  were  as 
lieTed,  the  acts  of  the  prisoner  would  make  him 
guilty  of  no  criminal  ofience  at  all,  is  an  excuse, 
and  that  such  excuse  is  implied  in  every  criminal 
charge  and  every  criminal  enactment  in  England. 
I  agree  with  Lord  Kenvon  that  "  such  is  our  law," 
and  with  Cockbum,  C  J.,  that  such  is  the  founda- 
tion of  all  criminal  procedure. 

Dknman,  J. — The  defendant  was  indicted  under 
tbe  24  &  25  Yict.  c.  100,  s.  55.  I  cannot  hold 
that  the  word  *'  unlawfully "  is  an  immaterial 
word  in  an  indictment  framed  upon  this 
clause.  I  think  that  it  must  bo  taken  to 
have  a  meaning,  and  an  important  meaning, 
and  to  be  capable  of  being  either  supported  or 
negatived  by  evidence  upon  the  trial :  (See  Reg.  v. 
Turner,  1  Mood.  0.  0.  15 ;  Reg.  v.  Rtjan,  2  Moo. 
C.  G.  241 ;  2  Hawkins  P.  C.  c.  25,  s.  ^6).  In  the 
present  case  the  jury  found  that  the  defendant  had 
done  eyerything  requisite  to  bring  himself  within 


the  clause  as  a  misdemeanant,  unless  the  fact  that 
he  bond  fide  and  reasonably  believed  the  girl  taken 
by  him  to  be  eighteen  years  old  constituted  a 
defence.    That  is,  m  other  words,  unless  such  bond 
fide  reasonable  belief  prevented  them  from  saying 
that  the  defendant,  in  what  ho  did,  acted  unlaw- 
fully within  the   meaning  of  the  clause.      The 
question,  therefore,  is  whether  upon  this  finding 
of  the  jury  the  defendant  did  "  unlawfully,"  &c., 
the  things  which  they  fonnd  him  to  have  done. 
The  solution  of  this  Question  depends  upon  the 
meaning  of    the    word    unlawfully  in    sect.   55. 
If  it  means  "with  a  knowledge   or   belief  that 
every  single  thing  mentioned  in  the  section  existed 
at  the  moment  of  the  taking,"  undoubtedly  the 
defendant    would    bo    entitled    to    an    acquittal, 
because    he   did   not  believe   that   a  girl    under 
Fixteen  was  being  taken  by  him  at  all.     If  it  only 
means  without  lawful  excuse  or  justification,  then 
a  further   question   arises,  viz.,  whether  the  de- 
fendant had  any  lawful  excuse  or  justification  for 
doing  all  the  acts  mentioned  in  the  clause  as  con- 
stituting the  offence,  by  reason  merely  that  he  bond 
fi^e  and  reasonably  believed  the  girl  to  be  older 
than  the  age  limited  by  the  clause.     Bearing  in 
mind  the   previous  enactments    relating  to  the 
abduction    of    girls    under    sixteen,    the  4  <&   5 
Phil.  &  Mary,  c.  8,  s.  2,  and  the  general  decisions 
upon  those  enactments    and    upon    the   present 
statute,  looking  at   the   mischief  intended  to  bo 
guarded  against,  and  for  the  reasons  given  in  the 
judgments  of  Bramwell,  B.,  and  Blackburn,  J.,  it 
appears  to  me  reasonably  clear  that  the  word  *' un- 
lawfully "  in  the  true  sense  in  which  it  was  used,  is 
fully  satisfied  by  holding  that  it  is  equivalent  to  tho 
words  "  without  lawful  excuse,"  using  those  words 
as  equivalent  to  without  such  an  excuse  as,  being 
proved,  would  be  acom  plete  legal  j  ustification  for  tho 
act,  even  where  all  the  facts  constituting  the  olfcnce 
exist.     Cases  may  easily  be  suggested  where  such 
a  defence  might  be  made  out ;  as  for  instance,  if  it 
were  proved  that  ho  had  the  authority  of  a  court 
of  competent  jurisdiction,  or  of  some  legal  war- 
rant,  or  that  he  acted  to  prevent  some   illegal 
violence,  not  justified  by  the  relation  of  parent  and 
child,  or  schoolmistress  or  other  custodian,  and 
requiring  forcible  interference  by  way  of  protec- 
tion.    In  the  present  case  the  jury  find  that  the 
defendant  believed  the  girl  to  be  eighteen  years  of 
age.     Even  if  she  had  been  of  that  ago  she  would 
have  been  in  the  lawful  care  and  charge  of  her 
father  as  her  guardian  by  nature:  (See  Co.  Litt. 
886,  note  12,  edit.  li:>,  recognised  in  Rt^g.  v.  Koweif, 
3  E.  &  E.  332,  and  p.  336 ;  also  reported  in  8  Cox. 
C.  C.  405,  under  the  name  of  Ex  parle  Barford). 
Her  father  had  a  right  to  her  personal  custody  up 
to  the  age  of  twency-one,  ana  to  appoint  a  guar- 
dian by  deed  or  will  whose  right  to  her  personal 
custody  would  have  extended  up  to    the   same 
age.    The  belief  that   she  was  eighteen  would 
be  no  justification  to  the  defendant  for  taking 
her  out  of  his  possession  and  against  his  will. 
By  taking    her,    even   with    her    own    consent, 
he  must  at  least  have  been  guilty  of  aiding  and 
abetting  her  in  doing  an  unlawful  act— viz.,    in 
escaping  against  tho  will  of  her  natural  guardian 
from  his  lawful  care  and  charge.    This,  in  my 
opinion,  leaves  him  wholly  without  lawful  excuse 
or  justification  for  the  act  he  did,  even  though  he 
believed  that  the  girl  was  eighteen ;  and,  therefore, 
unable  to  allege  that  what  he  hod  d^x^^  ^^a^  T^si^ 
unlaw! aWy  douo  Yi\\«\L\xi  \*\i^  xaa^vsi^  ^\  >i>asi  0^^iafc« 
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In  other  words,  having  knowingly  done  a  wrong- 
ful actji  viz.,  in  taking  the  girl  away  from  the  law- 
ful possession  of  her  father  against  her  will  and 
in  violation  of  his  rights  as  guardian  by  nature,  he 
cannot  be  heard  to  say  that  he  thought  the  girl 
was  of  an  age  beyond  that  limited  by  the  statute 
for  the  oficnce  charged  against  him.  He  had 
wrongfully  done  the  very  tiling  contemplated  by 
the  Legislature.  He  had  wrongfully  and  know- 
ingly violated  the  father's  rights  against  the 
father's  will,  and  he  cannot  set  up  a  legal  defence 
by  merely  proving  that  he  thougnt  he  was  com- 
mitting a  ditferent  kind  of  wrong  from  that  which 
in  fact  he  was  committing. 

Conviction  affirmed. 


COXXBT  OF  QXTSEH'S  BEVCH. 

Sepurted  by  J.  Bbobtt  and  M.  W.  McKsllak,  Eaqn., 

Barriflten-at-Law. 


Ttiesdayt  May  4, 1875. 

West  WICK  v.  Theodor. 

Apprentice  — Independent  gtipulaiions  — Proviso — 
Power  of  master  to  discharge  for  misconduct. 

By  an  apprenticeship  agreement  the  defendant  took 
the  plainajTs  son  as  an  apprentice  for  three 
years,  to  learn  the  business  of  a  tea  broker,  and 
in  consideration  of  the  sum  of  200L  he  agreed  to 
teach  the  soyi  such  business  by  the  best  means  in 
his  power,  and  further  agreed  to  pay  him  a  salary 
each  year;  provided  always  that  he  obeyed  all 
commands,  and  gave  his  services  entirely  to  the 
business  during  office  hours. 

Hie  defendant  pleaded  to  an  action  for  not  teaching 
the  apprentice,  and  for  dismissing  and  refusing 
to  retaiii  him,  that  tlie  apprentice  misconducted 
himself  by  disobeying  the  defendants  lawful 
orders,  by  neglecting  his  duties,  and  absenting 
himself  from  the  service,  wherefore  the  defendant 
discharged  him. 

Held,  on  deynurrer,  tha>t  this  plea  was  good, 

Tuis  was  a  demurrer  to  a  plea. 

The  declaration  stated  that  the  defendant  agreed 
with  the  plaintiff,  as  follows  : 

I  hereby  itfrce  to  take  your  son,  T.  B.  Weetwick.  aa  an 
apprentice  tor  three  years,  from  the  1st  Dec.  1873,  to 
learn  the  busincsfl  of  a  tea  broker  or  merchant,  and  in 
connideration  of  the  Rum  of  2001.,  paid  to  me  by  yon,  I 
agree  to  teach  T.  B.  Westwick  such  basiness  by  the  best 
means  in  my  power,  and  farther  agree  to  pay  him  a 
salary  of  30L,  501.  y  and  70t,  per  annnm  respectively  for 
the  three  years;  provided  always,  that  he  obeys  all 
commands,  and  gives  his  sorviocs  entirely  to  the  business 
daring  office  hoars. 

The  declaration  proceeded  to  aver  the  perform- 
ance of  all  conditions  precedent,  and  that  the 
defendant  did  not  teach  tho  said  T.  B.  Westwick 
in  his  business  as  aforesaid,  for  the  period  and  on 
tho  terms  aforesaid,  and  before  the  three  years 
dismissed  the  said  T.  B.  Westwick  from  the  ser- 
vice, and  refused  to  retain  him  therein  for  the 
remainder  of  the  term. 

The  defendant  pleaded,  amongst  other  things : 
As  to  dismissing  the  said  T.  B.  Westwick,  that 
after  the  contract  and  before  breach  the  said  T.  B. 
Westwick  misconducted  himself  in  the  service 
bj  wilfully  disobeying  the  reasonable  and  lawful 
orders  of  the  defendant » by  \i\m  given  \A\.\iQ  cBid 
T.  B.  Westwick  in  the  aeryice,  and  b^  \ia\i\\ja»\\i 


neglecting  bis  dnties  in  the  service  and  failmg  to 
perform  tne  same ;  and  by  absenting  himself  from 
the  defendant's  service  and  refusing  to  give  his 
serviees  during  office  hours  without  inst  cause, 
and  by  acting  and  behaving  with  insabordination 
to  the  defendant,  so  being  his  master ;  wherefore 
the  defendant  then  discharged  the  said  T.  B. 
Westwick  from  the  service,  which  is  the  aUeged 
breach. 

Purvis  argued  for  the  plaintiff,  in  snpnort  of 
the  demurrer. — The  facts  alleged  in  the  plea  ire 
no  justification  for  the  plaintiff's  dismissal.  The 
stipulations  in  a  deed  of  apprenticeship  have  been 
long  determined  to  be  independent  of  each  other; 
tho  master  cannot  discharge  his  apprentice  for 
misconduct,  his  remedy  is  by  action,  it  would  be 
impossible  to  allow  such  a  power  to  a  master,  for 
be  mi^ht  thereby  acquire  the  whole  of  the  con- 
sideration without  doing  anything  for  it.  This  wu 
so  held  in  Campbell  v.  Jones  (6  T.  B.  570) ;  Tfiit- 
stone  V.  Linn  (IB.  &  G.  460) ;  and  Phillips  v.  Gift 
(4  H.  &  N.  168).  [BLACKBUK17,  J.  —  AlthoQgh 
Winstone  v.  Linn  decided  that  disobedience  of  ot' 
ders  or  other  acts  of  misconduct  by  tho  apprentice 
would  not  entitle  the  master  to  pat  an  end  to  thic 
particular  contract  of  apprenticeship,  it  was  sud 
oy  Bailey,  J.,  at  p.  468,  that  "  if  the  pordes  hsd 
intended  that  the  master  should  have  snch  a  power, 
they  might  have  provided  for  it  by  the  exprea 
terms  of  the  deed."  There  are  no  sach  words  u 
the  proviso  here  contains  in  either  of  the  cases 
citea.]  That  proviso  is  merely  a  covenant  which 
^^8  to  part  of  the  consideration ;  there  is  noUuDg 
m  the  contract  to  make  the  whole  of  it  depend  apoo 
the  proviso.  According  to  the  mle  laid  down  in 
Fordage  v.  Cole  (1  Wms.  Saanders,  320).  this  ii 
an  independent  covenant,  a  breach  of  which  might 
be  paid  for  in  damages ;  and  it  is  no  answer  to  u 
action  for  the  breacn  of  another  covenant  in  the 
deed.  This,  too,  is  the  effect  of  Boone  v.  Eyrs  (1 
H.  Bl.  273  n.) 

G,  Francis  appeared  for  the  defendant. 

Blackburn,  J. — It  is  nnneoessary  to  hear  oooosel 
in  support  of  the  plea.  It  is  tme  that  the  ogds* 
deration  is  paid  for  the  whole  service,  and  that  in 
general,  misconduct  on  the  part  of  the  ^fxrentace 
would  not  put  an  end  to  tho  contract.  The  ouei 
referred  to  during  the  argument  support  thtt 
contention.  But  in  Winstone  t.  Linn  (1  B.  A  C 
468),  Bayley,  J.,  in  his  judgment,  points  out  thtf 
if  the  contract  in  exnress  terms  gives  the  miitcr 
a  power  to  dismiss  the  apprentice,  the  case  wnoli 
be  different,  I  think  here  tne  contnict  provideitlMl 
if  the  apprentice  misconducts  himself  the  mMtff 
may  dismiss  him.  I  do  not  say  that,  upon  i 
fair  construction  of  the  proviso,  one  act  of  ^ 
obedience  would  be  a  breach  of  the  oonditioo,  bat 
we  must  look  at  the  plea,  which  most  be  taken  to 
be  true.  The  averment  is,  that  the  plaintiff^i  i* 
wilfully  disobeyed  the  defendfmt's  orders,  and  ha- 
bitually neglected  his  dnties.  I  cannot  say  whtf 
amount  of  disobedience  would  justify  a  disminil; 
it  is  a  question  of  decree  which  would  be  ibr » 
jury ;  but  I  am  of  opinion  that  the  plea  is  good. 

MzLLOR  and  Field,  JJ.,  concomd. 

Judgment  for  the  drfm^dat 

Attorneys  for  plaintiff.  Noon  and  Tiddimar 
Attorney  for  defendant,  AfiJOkany  Cart. 
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Thursday,  May  6, 1875. 

LziCESTBB  Watebworks  Compant  v.  Overseebs 
AND  Cuubcuwabdens  OP  Cropstone. 

Poor  rate — Avpeal — Valuatwn  list — Overrating — 
Reference  of  appeal  and  all  matters  in  difference 
— Subsequent  rates  made  pending  the  award. 

An  appeal  was  made  by  a  waterworks  company  to 
Quarter  Sessions  against  a  poor  rate  made  on 
the  company.  The  assessment  committee  of  the 
union  appealed  as  the  respondents.  The  over^ 
seers  of  the  parish  did  not  appear.  The  appeal, 
and  all  matters  in  difference  relating  to  the  rating 
of  the  waterworks  were  referred  to  arbitration  by 
an  agreement  between  the  assessment  committee 
and  the  appellants,  with  power  to  the  arbitrator 
to  direct  at  what  amount  the  appellants  had  been  or 
Mhould  be  rated  before  tlie  making  of  the  award, 
and  to  order  the  return  of  the  excess,  if  any,  of 
any  sum  paid  by  them  to  the  overseers  of  ilie 
parish.  The  award  wa^  not  made  for  ei{jhteen 
months,  and  in  the  tneantime  several  rates  had 
been  made  by  ths  overseers  of  the  parish  07i  the 
appellants,  and  paid  by  them,  under  protest,  but 
ufitJiout  giving  notice  of  appeal  or  taking  any 
steps  to  dispute  such  rate.  By  the  award  tlie 
raiedble  value  was  largely  reduced,  and  Vie 
a^nount  paid  by  the  appellants  in  excess  of  tlie 
sums  due,  according  to  the  value  so  fixed,  was 
ordered  to  be  repaid,  not  only  on  the  rate  appealed 
against,  but  also  the  intermediate  rates,  and  the 
overseers  were  also  ordered  to  repay  out  of  tlie 
n€»t  rate  the  balance  due  to  the  appellants,  and 
overpaid  by  them.  The  overseers  paid  the  differ^ 
ence  on  the  rate  appealed  against,  but  refused  to 
refund  the  difference  on  tlie  other  rates,  on  the 
ground  that  the  assessment  comynittee  had  acted 
tUtra  vii'es  in  referring  those  matters ;  and  upon 
a  rate  being  rnade  upon  tlie  award,  which  tlie 
appellants  refused  to  pay,  setting  up  the  award, 
obtained  a  distress  warrant  from  the  justices^ 
and  levied  for  the  amount.  The  appellant, 
thereupon  replevied  in  the  County  Court,  and 
now  sought  oy  the  present  rule  to  restrain  all 
further  proceeaings  by  tlie  overseers : 

Zleld,  that  the  overseers  had  acted  contrary  to  good 

fdilh,  and  upon  the  authority  of  The  London 

and  North- Western    Company  v,  Bedford  (17 

Q.  B.  978),  that  this  court  would  interfere  to  stop 

their  further  proceeding, 

Scle  calling  npon  the  defendants  to  show  cause 
"wby  all  proceeaings  in  this  action  of  replevin 
should  not  be  stayed,  and  why  the  replevin  bond 
should  not  be  delivered  up  to  the  plaintiffs. 

The  plaintififs  constructed  reservoirs,  engine- 
lioases  and  filter-beds,  at  the  parish  of  Cropstone, 
in  the  Barrow-on-Soar  Union,  and  laid  pipes  down 
thence  to  Leicester,  passing  through  four  other 
parishes  of  the  Barrow-on-Soar  Union,  and  sucL 
works  were  included  in  the  supplemental  valua- 
tion list  for  1871,  and  a  rate  was  made  in  Aug. 
1871 ;  upon  such  valuation,  and  in  Oct.  1871,  the 
plaintiffs  gave  notice  of  objections  to  such  list  to 
the  assessment  committee,  and  to  the  overseers  of 
the  parish ;  but  the  plaintiffs  failed  to  obtain  the 
relief  they  sought  from  the  assessment  committee, 
and  on  the  12th  March,  1872,  notice  of  appeal  was 
given  by  the  company  to  the  committee  and  to 
the  overseers  of  tne  parishes,  on  the  ground  that 
the  rateable  value  was  ezoessiye,  for  the  Quarter 
Sessions  to  be  held  on  the  8th  April,  1872.  The 
assessment  committee  appeared  as  respondents  to 
ICao.  Cam.'-Vol  IX. 


the  appeal,  under  the  27  &  28  Vict.  c.  39,  s.  2.  and 
the  appeal  was  entered  and  respited  on  the  8th 
April,  1872.  The  overseers  of  the  parish  did  not 
appear.  A  meeting  was  held  on  the  8th  June 
following,  at  the  offices  of  the  company,  between 
the  company  and  the  guardians  of  the  union,  to 
prevent,  if  possible,  any  litigation,  when  it  was 
resolved  that  all  questions  in  relation  to  the  rating 
of  the  above  named  company's  works  and  mains 
should  be  submitted  to  two  arbitrators ;  and  this 
resolution  was  carried  into  effect  by  a  formal 
agreement  of  reference  made  and  executed  on  the 
29th  June,  between  the  plaintiffs'  company  of  the 
one  part  and  the  assessment  committee  of  the 
Barrow-on-Soar  Union,  on  behalf  of  the  board  of 
guardians  of  such  nnion,  on  the  other  part,  by 
which,  for  ending  and  determining  and  settling  all 
differences  and  disputes  relating  to  the  rating  of 
the  waterworks,  it  was  agreed  that  the  same 
should  be  referred  to  the  award  of  two  arbitrators, 
with  power  to  appoint  an  umpire  in  case  of 
difference,  and  that  they  should  have  power  to 
give  directions  as  to  the  making  of  alterations  in 
the  amount  at  which  the  waterworks  had  been 
or  should  be  assessed  before  the  making  of  the 
award,  and  also  as  to  the  sum  or  sums  of  money, 
if  any,  to  be  r^^paid  or  allowed  to  the  said  water- 
works company,  by  the  overseers  of  any  parish,  in 
respect  of  any  rate  which  has  been  or  may  be  paid, 
and  in  which  the  assessment  shall  be  in  excess  of 
the  amount  at  which  the  same  shall  be  severally 
assessed  by  the  arbitrators.  The  time  for  making 
the  award  was  enlarged  from  time  to  time,  till  the 
Slst  Jan.  1874,  when  the  award  was  made. 

Between  the  commencement  of  the  disputes  and 
the  making  of  the  awards,  as  many  as  tnirty-two 
rates  in  respect  of  the  various  branches  in  the 
union  had  been  made,  which  were  paid  by  the 
company  under  protest,  and  upon  the  understand- 
ing that  the  matter  would  be  rectified  and  adjusted 
by  the  award,  instead  of  giving  notice  after  each 
rate  of  objection  to  the  valuation  list,  and  also 
notice  of  appeal,  and  entering  separate  appeals 
with  adjournments  from  time  to  time  of  all  the 
appeals. 

oy  the  award,  the  amount  of  the  gross  and  rate- 
able values  of  the  waterworks  in  the  several 
parishes  in  the  union  was  settled,  and  was  in 
reduction  of  the  amounts  objected  to,  and  the  over- 
seers of  the  respective  parishes  were  ordered  to 
repay  to  the  company  out  of  the  next  rate  the 
differences  between  the  rates  as  assessed  upon  the 
amounts  so  settled  and  the  rates  as  assessed  and 
paid,  and  the  amounts  of  the  differences  were  then 
settled  in  the  award. 

At  the  sessions  following  the  award,  and  held 
on  the  8th  April,  the  appeals  were  called  on,  and 
the  rates  were  by  order  of  the  sessions  reduced  to 
the  amount  fixed  bv  the  award,  and  the  amount 
paid  in  excess  on  the  rate  of  the  11th  Au^.  was 
ordered  to  be  repaid,  and  was  repaid  accordmgly ; 
but  the  parishes  disputed  the  validity  of  the 
award  as  to  the  repayment  of  the  sums  paid  in 
excess  by  the  company  upon  the  rates  other  than 
the  one  appealed  against,  and  which  had  been 
made  and  paia  pending  the  award.  A  fresh  rate 
was  made  on  May  2nd  1874,  upon  the  reduced 
assessment,  and  its  amount  was  demanded  of  the 
plaintiffs,  who,  however,  refused  to  pay  on  the 
ground  that  the  amount  of  the  excess  paid  by 
them  on  the  former  rates,  and  ordered  tsc^b^x^^^^ 
by  the  a^ard.  ^aa  m  \^x<i  ^sxsi^^  ^1  'Cckft  wsNsss^xi^  ^ 
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sach  rate.  The  overseers  of  Cropstone  thereupon 
obtained  a  distress  warrant  from  the  iastices,  and 
levied  the  amount  of  the  rate  on  lead  piping  of  the 
company.  The  company  then  served  notices  of 
replevy  in  the  County  Court  on  the  overseers,  and 
deposited  in  the  County  Court  the  amount  of  the 
sum  distrained  for  and  costs.  In  lieu  of  entering 
into  a  replevin  bond,  and  in  accordance  with  the 
condition  of  such  deposit,  an  action  of  replevin 
was  commenced  by  a  writ  issued  out  of  this  court, 
but  no  declaration  had,  as  yet,  been  delivered. 

Brown,  Q.C.  (with  him  WiUis)y  showed  cause. — 
The  award  is  not  binding  on  the  overseers.  They 
were  no  parties  to  the  appeal.  If  they  had  been, 
they  could  not,  as  parish  officers,  refer  all  matters 
in  difference ;  nor  had  the  assessment  committee 
any  such  power.  The  appeal  then  pending  was 
all  they  could  refer.  The  award  is  to  become  the 
judgment  of  the  sessions  by  12  &,  13  Vict.  c.  45, 
but  the  sessions  could  not  give  judgment  on  any- 
thing but  the  appeal.  There  was  no  order  of  a 
judge  to  refer  the  appeal.  Next,  the  plaintiffs 
cannot  come  here  to  stop  their  own  replevin  suit. 
[Blackburn,  J.  —  In  replevin  both  parties  are 
actors.]  The  defendants  have  done  nothing,  there 
is  nothing  for  them  to  stay.    [Blacelburn,  J. — 

They  have  taken  the  goods.]  Thej  contest  the 
validity  of  the  award  to  bind  the  parish ;  that  must 
be  decided  in  the  replevin  suit.  In  The  London 
and  North  Western  MaUway  Company  v.  Bedford 
(ubi  sup.),  the  court  strained  their  equitable 
powers  to  the  utmost  limit,  and  its  application 
should  not  be  extended. 

Wills,  Q.C.  (with  him  Merewether),  was  not  called 
upon  to  argue. 

Blackburn,  J. — The  plaintiffs  were  induced  by 
the  pendency  of  the  award  not  to  appeal  against 
the  rates  made  during  such  time ;  and  it  is  but  just 
and  equitable  that  the  parish  should  take  the 
consequences  of  the  award  being  against  them, 
and  repay  the  money  received  by  them  and  paid 
by  the  plaintiffs  under  protest.  The  London  and 
North  Western  Railway  Company  v.  Bedford  is 
ample  authority  for  us  to  interfere,  and  we  shall 
act  upon  that  case.  The  rule  must  go,  but  it 
will  be  moulded  to  meet  the  circumstances  of 
the  money  beine  deposited  in  lieu  of  the  replevin 
bond,  and  will  oe  to  pay  back  the  money. 

Mellor,  J.,  concurred. 

Rule  absolute,  to  stay  the  action  and  to  re- 
fund  the  money  deposited  in  lieu  of  the 
replevin  bond. 

Attorneys  for  plaintiffs,  Paterson,  Snow,  and 
Burney,  for  /.  B.  Ifaxby,  Leicester. 

Attorney  for  defendant,  8,  C.  H.  Sadler,  for 
W,  W.  Goode,  Loughborough. 


Thursday,  May  27, 1875. 

Midland  Railway  Company  (apps.)  v.  Church- 
wardens OP  Great  Wigston  (resps.);  Same 
(apps.)  V.  Churchwardens  op  Barrow-upon- 
SoAR  (resps.). 

Lighting   and    watching  rate — Houses,  buildings, 

and  vroperfy  other  than  land — Line  of  railway 

—3^4  Will  4  c.  90,  «.  33. 

By  sect,  33  of  3  Sr  4  WUl,  4  c.  90,  the  owners  and 

occupiers    of   houses,    buildings,    and   property 

(other  than  land)  rateable  to  the  relief  of  the 

poor  in  any  parish,  shall  he  rated  at  and  pav  a 

7'a^e  in  the  pound  three  ixme%  greater  tKau  t^iai 


which  the  owners  and  occupiers  of  land  ehdU  he 
rated  ai  and  pay  for  the  purposes  of  this  AxL 
The  appellants  were  possessed  of  raihoay  pro- 
perty  %n  the  parishes  of  the  respondentSf  in  one 
case  of  about  four  mUes  of  line,  signal  boxes 
and  posts,  signcdmens*  huis,  a  tank  and  pwnpin§ 
stcUion,  and  certain  bridges  ;  in  the  otker  case,  of 
about  two  miles  of  line,  a  railway  station,  oeA 
also  similar  things  to  those  in  ike  former  ease. 
Held,  that  lighting  and  watching  rates  imposed 
cLccording  to  the  higher  scale  upon  Uke  whole  of 
the  appellants*  property  in  the  respondent^ 
parisnes  were  baa,  for  the  line  in  each  ease  ought 
to  be  rated  as  land. 

Great  Wigstok  Casb. 

The  appellants  are  the  owners  and  occapiera  of 
the  Midland  Railway,  of  which  1  mile,  llSOydi. 
and  2  miles,  5  furlones,  1657  chains,  are  w&un 
the  respondents'  parish.  The  Qeneral  Lighting 
and  Watching  Act  (3  &  4  Will.  4  a  90)  has  been 
adopted,  and  is  in  operation  in  the  said  parish. 

On  the  8th  March  1873,  by  a  rate  duly  made  for 
the  said  parish,  and  under  the  isroyiaioiiB  of  th0 
said  Act,  the  appellants  were  rated  in  xespect  of 
their  aforesaid  property  in  the  parish,  at  1^  in 
the  pound. 

The  appellants  were  rated  on  tHe  higher  acile 
at  which  the  owners  and  occnpiera  of  houses, 
buildings,  and  property  other  than  land  were  rated 
in  the  parish. 

The  company  duly  appealed  to  the  Qoarter  Ses- 
sions against  the  rate,  on  the  eronnd  that  the  pre- 
mises rated  were  rateable  as  hmd  only,  and  not  ai 
houses,  buildings,  and  property  other  than  land, 
and  that  the  same  were  improperly  rated  and 
assessed  in  the  said  rate  at  the  higher  rate 
ehargeable  by  statute. 

The  sessions  confirmed  the  rate,  sabjed  to  the 
opinion  of  this  court. 

The  premises  in  question  consist  firstly,  of  a 
portion  of  the  main  line,  the  longer  portion  afore- 
said ;  and  secondly,  of  a  portion  of  a  branch  line 
which  joins  the  main  line  at  a  point  of  jonctioo 
within  the  said  parish. 

Along  the  whole  length  of  both  portiom  of 
railway  there  aro  the  usual  metals,  rails,  and 
sleepers,  and  at  and  near  to  the  junction  aforesaid, 
where  the  width  of  the  railway  is  greater  than  at 
any  other  part,  there  are  sidings  with  similar 
rails  and  sleepers,  extending  oyer  the  whole  of  tbe 
increased  area. 

Both  portions  of  railway  are  also  traversed  for 
about  three-fourths  of  their  entire  length  br  iron 
rods  or  wires  used  for  working  signals,  and  snp- 
ported  by  short  posts  fixed  in  the  ground  at  a 
distance  of  about  fifteen  yards  from  each  other. 

The  following  structures  built  in  or  fixed  to  tbe 
soil,  and  used  by  the  appellants  for  the  purpose  of 
the  said  railway,  are  upon  the  portion  of  the  main 
line  at  different  points,  that  is  to  say  ^— 

1.  Three  signal  boxes  made  of  wood,  eadi  beiitt 
two  stories  in  height,  with  the  upper  story  glsMo, 
and  having  a  slated  roof.  These  buildings  are  of 
an  average  width  of  about  fifteen  feet,  and  deptk 
of  about  ten  feet,  and  are  fitted  with  telegrsph  sod 
other  mechanical  apparatus. 

2.  Twenty-five  signal  poets  with  sigmQiflK 
apparatus  attached  to  each,  and  wi^  iron  ladders  to 
eighteen  of  them ;  and  three  conneofciiig  ph^ 
forms,  where  signal  posts  ore  gronped. 

3.  Three   large    iron   standards   for   |Hifiir"g 
\  "^i^Xat  vcl^  \)ti^  ^"^^^Uonta*  engines. 
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4.  Four  small  houses  or  hats  for  the  accoxnino- 
dafcion  of  sieuahnea  and  others,  three  of  these 
being  of  wood,  and  one  of  brick,  with  a  slated  roof. 

5.  A  large  brick  building,  with  doors  and 
windows,  and  massive  walls  supporting  an  iron 
tank,  wluoh  is  fitted  with  iron  pipes,  Talves,  and 
other  apparatus. 

6.  Seven    bridges,    the    property    of  the    ap- 

Sellants,  cross  the  said  portion  of  main  line  at 
ifferent  points.  Three  of  these,  built  of  brick 
on  solid  arches,  for  turnpike  or  other  carriage 
roads,  pass  over  the  line ;  and  four  also,  built  o 
brick,  pass  under  the  said  portion  of  line,  of  these 
one  is  for  a  turnpike  road,  and  the  others  are 
nsed  for  the  passage  of  cattle. 

The  railway  is  supported  by  masssive  iron 
girders  where  it  passes  over  these  bridges.  The 
said  portion  of  main  line  runs  for  about  2300 
yards  in  a  catting,  and  for  about  1500  yards  on 
an  embankment. 

The  following  structures  fixed  to  the  soil  are 
npon  the  said  portions  of  branch  line  at  different 
points,  that  is  to  say : — 

1.  A  brick  building  supporting  an  iron  tank 
similar  to  the  one  before  mentioned. 

2.  Eleven  similar  signal  posts,  of  which  ten  have 
iron  ladders,  and  there  are  two  platforms  con- 
necting the  signal  posts,  which  are  grouped. 

3.  A  large  iron  standard  similar  to  those  before 
mentioned. 

4.  A  bridge,  the  property  of  the  appellants, 
built  of  brick,  with  massive  abutments,  and  used 
for  a  public  carriage  road,  passes  under  the  said 
portion  of  branch  line. 

The  said  portion  of  branch  line  runs  for  about 
650  yards  on  an  embankment.  For  about  fifty 
yardA  the  said  portion  of  branch  line  runs  on 
orick  arches  for  about  thirty  feet  above  the  level 
of  the  adjacent  land,  and  for  about  thirty-six  yards 
it  runs  on  iron  girders  supported  by  brick  pillars 
abont  twenty-seven  feet  in  height,  and  for  about 
twenty  yards  on  a  platform  bridge  constructed 
of  wood,  about  thirty  feet  above  the  level  of 
the  adjacent  land. 

If  the  court  shall  be  of  opinion  that  both  the 
said  portions  of  railway  are  liable  to  be  rated  on 
the  higher  scale  chargeable  by  statute,  the  order 
of  the  Court  of  Quarter  Sessions  is  to  stand. 

If  the  court  shall  be  of  a  contrary  opinion  as  to 
both  or  either  portions,  then  the  rate  is  to  be 
amended  by  reducing  it  to  the  sum  of  id,  in 
the  pound  npon  each  portion  so  dealt  with  by  the 
court. 

Bahrow-tjpon-Soar  Case. 

The  appellants  are  the  owners  and  occupiers  of 
the  Midland  Railway,  of  which  two  miles  one  fur- 
long of  the  main  line  and  a  station  house  with  pre- 
mises adjoining  thereto  are  within  the  respondent's 
parish.  The  Gfeneral  Lighting  and  Watching  Act 
(3  &  4  Will.  4,  c.  90),  has  been  adopted  and  is  in 
operation  in  the  said  parish.  On  the  8th  March 
1873,  by  a  rate  duly  made  for  the  said  parish 
nnder  the  provisions  of  the  said  Act,  the  appel- 
lants were  rated  in  respect  of  their  aforesaid  pro- 
perty in  the  said  parish  at  2d.  in  the  pound. 

Appellants  were  rated  on  the  higher  scale  at 
which  the  owners  and  occupiers  of  houses,  build- 
ings, and  property,  other  than  land,  were  rated  in 
tbeparish. 

Tne  company  duly  appealed  to  the  quarter 
sessions  against  the  rate  on  the  gi*ound  that  the 
premises  rated  were  rateable  as  land  only  and  not 


as  houses,  buildings,  and  property  other  than  land, 
and  that  the  same  were  improperly  rated  and 
assessed  in  the  said  rate  at  the  higher  rate  charge- 
able by  the  statute. 

The  sessions  confirmed  the  rate  subject  to  the 
opinion  of  this  court. 

The  premises  in  question  consist,  firstly,  of  a 
house  containing  booking  and  other  offices  and 
used  as  a  railway  station  and  of  a  yard  attached  to 
the  said  station  and  used  as  a  station  yard,  a 
portion  of  which  is  raised  above  the  level  of  other 
portions  of  the  yard,  and  it  is  supported  by  a  wall 
of  masonry  on  one  side ;  secondly,  of  a  portion  of 
the  main  Ime  of  the  Midland  Railway  of  the  length 
aforesaid;  over  the  whole  length  of  the  said 
portion  of  main  line  there  are  the  usual  metal 
rails  and  sleepers,  and  the  line  is  traversed  for  its 
entire  length,  with  the  exception  of  about  three 
furlongs,  by  iron  rods  or  wires  used  for  working 
signals  and  supported  by  posts  fixed  in  the  ground 
at  a  distance  of  about  fifteen  yards  from  each  other. 

The  following  structures  are  built  in  or  affixed  to 
the  soil  and  used  by  the  appellants  for  the  pur- 
poses of  the  said  railway  upon  the  said  portion  of 
the  main  line  at  different  points,  that  is  to  say  : 

1.  Three  signal  boxes  made  of  wood,  each  being 
two  stories  high,  with  the  upper  story  glazed  and 
hanging  slated  roofs.  These  buildings  are  of  an 
average  width  of  about  seven  feet,  and  length  of 
about  nine  feet,  and  are  fitted  with  telegraph  and 
other  mechaniod  apparatus. 

2.  Signal  posts  with  signalling  apparatus,  iron 
ladders,  and  platforms  atttached  to  each  of  them. 

3.  Two  small  houses  or  huts  made  of  wood  for 
the  accommdoation  of  signalmen. 

4.  Six  bridges  the  property  of  the  appellants 
cross  the  said  portion  of  main  line  at  different 
points ;  two  of  tnese  built  of  brick  on  solid  arches, 
and  one  made  of  iron  for  highway  roads  to  pass 
over  the  line. 

5.  Two  bridges  built  of  wood  for  the  use  of  foot 
passengers  also  cross  ever  the  line. 

6.  A  bridge  made  of  bricks  for  the  passage  of 
cattle  passes  under  the  line.  There  are  also  two 
brick  culverts  under  the  line  through  which  streams 
of  water  pass. 

The  line  runs  for  about  1320  yards  on  an  em- 
bankment, and  for  about  2420  yards  in  a  cutting, 
of  which  about  470  yards  is  supported  on  one  side 
by  a  wall  of  masonry.  The  line  crosses  the  river 
Soar  by  an  iron  bridge  about  60  yards  in  length. 

If  the  court  shall  be  of  opinion  that  both  the 
portions  of  the  aforesaid  premises  are  liable  to  bo 
rated  on  the  higher  scale  chargeable  by  statute, 
the  order  of  the  court  of  quarter  sessions  is  to 
stand. 

If  the  court  shall  be  of  a  contrary  opinion  as  to 
both  or  either  of  such  portions,  then  the  rate  is  to 
be  amended  by  reducing  it  to  the  sum  of  ^d. 
in  the  pound  upon  each  portion  so  dealt  with  Uy 
the  court. 

A.  Wilh,  Q.C.  and  Ifereioe^W  for  the  appellants, 
argued  first  upon  the  Wigston  case. — We  do  not 
dispute  the  rateability  of  the  signal  boxes,  the 
signalmen's  houses,  or  the  reservoir,  at  the  higher 
rate.  If,  however,  the  respondents  were  wrong  in 
so  rating  the  line,  the  whole  rate  must  be  sot 
aside.  The  words  of  3  <&  4  Will.  4,  c.  90,  h.  33,  are 
"That  the  overseers  aforesaid  shall,  for  the 
purpose  of  collecting,  raising,  and  levying  the 
rate  necessary  for  the  purposes  of  tbia  Ao.^^^^^^^ 
ceed  ixx  the  Bam^  uvM^xist^  %i\i^  \^a:^^  *ODk&  vd^^&A 
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powers,  remedies,  and  privilei^es  as  for  levying 
money  for  the  relief  of  the  poor  in  the  said  parish. 
Provided  always  that  owners  and  occupiers  of 
houses,  buildings,  and  property  (other  than  land) 
rateable  to  the  relief  of  the  poor  in  any  such 
parish,  shall  be  rated  at  and  pay  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  and 
pay  for  the  purposes  of  this  Act.  Provided  also, 
that  the  total  amount  of  the  sum  to  be  collected, 
raised,  and  levied  for  the  purposes  of  this  Act 
within  any  one  year  shall  not  exceed  such  sum  as 
shall  have  been  agreed  on  by  the  inhabitants  of 
the  said  parish  as  aforesaid,  and  that  the  said  sum 
shall  bo  assessed  upon  the  full  and  fair  annual 
value  to  which  lands,  houses,  buildings  and  other 
property  within  the  said  parish  shall  bo  rated  or 
shall  be  rateable  according  to  the  last  valuation 
made  and  acted  upon  for  the  rate  for  the  relief  of 
the  poor  within  the  said  parish."  And  by  sect. 
34,  "  Provided  always  that  it  shall  be  lawful  for 
the  overseers  of  the  poor  of  any  such  oarinh,  and 
they  are  hereby  required  whenever  according  to 
the  rate  made  for  the  relief  of  the  poor  one  and 
the  same  person  shall  be  rated  in  one  sum  in 
respect  of  land,  and  also  of  houses,  buildings,  and 
other  property,  to  cause  such  land,  and  also  such 
houses,  buildings,  and  other  property  to  be 
separately  assessed,  and  the  sum  hereby  authorised 
to  bo  levied  shall  be  assessed  accordingly.  Pro- 
vided always  that  every  court-yard,  yard,  or 
garden  (such  garden  not  being  a  market-garden  or 
nursery-ground)  shall   be  included  in  and  make 

Eart  of  the  assessment  to  be  made  on  the  house, 
uildings,  or  other  property  to  which  they  may  be 
respectively  attached.  Provided  also,  that  such 
land,  houses,  buildings,  and  other  property  shall 
not  in  the  whole  be  assessed  at  a  higher  amount 
than  they  were  in  the  last  rate  made  for  the  relief 
of  the  poor  within  the  said  parish."  The  last  case 
on  these  sections  is  Reg.  v.  Overseers  of  Neath 
(L.  Rep.  6  Q.  B.  707) ,  in  which  all  the  previous 
cases  were  discussed.  The  subject  matter  of  the 
rate  there  was  a  canal  and  towing  path,  bridges, 
and  a  dry  dock  lined  with  masonry,  used  for 
repairing  the  canal  boats.  It  is  difficult  to  say 
which  is  more  artificial,  a  canal  or  a  railway,  but 
they  are  for  this  purpose  so  much  alike  that  the 
decision  there  is  conclusive  here.  It  was  held 
that  "  property  "  meant  things  ejtMden  generis  with 
houses  ana  buildinss,  and  did  not  include  a  canal 
or  towing  path ;  that  the  bridges  and  dry  dock 
were  accessories  to  the  canal  and  must  be  con- 
sidered part  thereof,  and  that  the  whole  ought  to 
be  rated  as  land.  It  was  attempted  to  show  that 
Reg.  V.  Midland  Raihoay  Company  (4  E.  &  B.  958), 
and  Peto  v.  Overseers  of  West  Ham  (2  E.  &  E.  l^i-t), 
were  authorities  for  rating  the  canal  at  the  higher 
rate;  but  the  court  held  they  did  not  govern 
the  case.  In  Reg.  v.  Southwark  and  Vauxhall 
Water  Company  (6  E.  &  B.  1008),  Lord  Campbell 
at  p.  1013  laid  down  the  principle  of  the  distinc- 
tion, "  I  think  the  object  of  tne  Loffislature  in 
making  the  distinction  between  different  des- 
criptions of  property  was  that  the  higher  rate 
should  bo  thrown  on  the  class  of  property  which 
derives  superior  benefit  from  lighting,  and  the 
lower  rate  on  the  class  which  derives  less  benefit. 
That  is  the  key  to  the  interpretation  of  the  Act." 
Here  the  line  of  railway  would  derive  as  little 
beneGt  from  the  lighting  aa  the  Bubterraneoua 
pipes  of  that  water  company. 


Sir  Henry  James,  Q.O.  and  Poland,  not  being 
present  at  the  commencemect  of  tho  argameots, 
now  showed  cause  in  both  cases  against  the  ratei 
to  quash  the  orders  of  sessions.— -When  this  Act 
was  passed,  there  were  no  railways,  so  they  ooold 
not  be  expressly  mentioned  amongst  theasaessabU 
property,  and,  if  included  at  all,  they  miut  come 
within  the  words  "  property  rateable  to  the  rdief 
of  tho  poor."  The  first  case  to  be  considered  is 
Reg  V.  Midland  Railway  Company  {vhi  tup.), 
where  a  lighting  rate  was  imposed  by  the  Chester* 
field  Local  Act  of  1826,  on  "all  bonsee,  ware- 
houses, shops,  cellars,  vaults,  stables,  coach  houses, 
counting-houses,  brew  houses,  and  all  baildings, 
erections,  works,  and  tenements  and  heredita- 
ments, except  as  hereinafter  mentioned.'*  One  d 
the  exceptions  was  that  no  person  shonid  be  rated 
"  for  or  on  account  of  any  land  whatsoever."  It 
was  held  that  the  exception  of  '*  land  "  in  this  Act 
must  mean  land  occupied  for  cultivation  and  uses 
auxiliary  thereto,  and  that  the  line  of  railway  pass- 
ing through  the  borough  was  properly  rated. 
Lord  Campbell  delivered  the  considered  jodgment 
of  the  court,  which  was  composed  of  three  judges  : 
"We  are  of  opinion  that  it  (the  railway)  iru 
rateable  under  the  word  "works,*'  and  was  not 
included  in  the  exception  of  "  land."  The  Legis* 
lature  intended,  probably,  to  describe  two  clanes 
of  property,  and  to  lay  the  rate  on  the  one  and 
give  the  exemption  to  tne  other,  accordinff  as  each 
class  would  or  would  not  be  benefitted  by  the 
lighting ;  but  we  are  to  give  effect  to  the  woras  of 
the  enactment  according  to  their  ordinary  mcamxig; 
without  trying  whether,  in  each  pNarticular  appli- 
cation of  these  words,  the  burden  is  proportioned 
to  the  benefit  according  to  this  supposed  intentioD. 
Beading  the  two  clauses  toother,  as  comprehend- 
ing all  real  property,  we  think  that  the  exemption 
extends  only  to  land  used  for  the  purposes  of 
agriculture,  or  gardening,  or  any  kind  of  mere 
vegetation,  together  witn  the  roads  and  other 
matters  that  are  auxiliary  to  those  purposes ;  and 
that  hereditaments  in  which  capital  has  been  in- 
vested for  habitation,  or  for  purposes  of  profit 
from  manufacturing  or  mechanical  industry,  are  to 
be  rated.  According  to  this  construction,  the  line 
of  a  railway  is  liable.  In  places  where  it  is  con- 
structed on  arches  or  witn  walling,  it  would  be 
liable  under  the  word  '  building '  or  '  erection.' 
Where  it  is  simply  laid  on  the  surface  it  is  a 
'work'  for  profit  from  mechanical  industry, and 
not  '  land '  used  for  vegetation."  This  aothority 
would  have  been  decisive  in  &TOur  of  the 
respondents,  were  it  not  for  Reg  v.  Overseen  cf 
Neath.  All  the  other  cases  on  this  point  are  con- 
sistent with  Reg  v.  Midland  Railway  Company.  In 
Peto  V.  Overseers  of  West  Ham,  wmch  was  in  re- 
spect of  a  lighting  rate,  under  these  very  sectioos, 
assessed  upon  the  Victoria  London  Docks,  Lord 
Campbell  said  (2  E.  &  E.,  p  158), "  There  is  no  doubt 
that  a  large  capital  must  have  been  laid  out  in  ex- 
cavating and  puddling  the  dock  and  basin,  and 
surrounding  them  with  walls.  If  they  had  been 
used  for  cairying  on  a  mannfactory  without  any 
buildings  being  erected  apon  them,  and  without 
water  being  introduced  into  them,  they  ooold  not 
possibly  have  been  considered  '  land '  within  the 
meaning  of  this  section  of  the  Act  of  FtvtiaiDflBt: 
and  can  it  make  any  difference,  that  instead  d 
their  being  paved  and  goods  bonff  deponted  Vfon 
them,  water  is  introduced  into  uiem,  which  sop* 
\  ^ai\A  ^sc^Y[i%  '^t«x^V<;^^isea  in  whioh  Umb  goodi  aft 
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d  P  This  is  tbe  view  we  took  of  a  similar 
nent  in  a  local  Act  in  Beg  v.  Midland  Railway 
my"  Lord  Campbell  afterwards  points  out 
'hen  the  facts  of  Beg  y.  Souihwark  and  Vaux* 
7aUr  Campanyt  "  and  the  ratio  decidendi  are 
tied,  }t  will  be  foand  not  at  [all  to  be  at 
ce  with  the  doctrine  which  I  now  propound," 
le  principle  of  the  distinction  as  laid  down 
7  y.  Midland  Baihoay  Company,  The  case 
J  y.  Overseers  of  Neath  is  clearly  in  conflict 
he  preyions  cases,  and  it  is  therefore  open 
I  court  now  to  follow  either.  [Blackbukn, 
bhink  the  cases  are  conflicting,  but  you  must 
that  we  ought  to  follow  Lord  Campbell 
than  Lord  Chief  Justice  Cockburn.]  The 
st  should  be  whether  the  property  is  land 
'or  commercial  purposes  other  than  agri- 
&1. 

\s,  Q.C.  {contra). — In  the  case  of  Peto  y.  Over- 
f  West  Ham,  Erie,  J.  dissented  from  the 
f  the  majority.  His  opinion,  therefore,  taken 
.he  unanimous  conclusion  of  the  court  in 
Overseers  of  Neath  {uhi  sup.),  giyes  the  greater 
;  of  authority  in  fay  our  of  the  appellants.  Land 
Duntry  is  neyer  to  be  found  in  its  natural 
and  the  proper  distinction  under  this  33rd 
I  between  land  and  buildiuffs  is  whether 
ect  of  the  alteration  sustain^  by  the  land 
t  it  more  nearly  to  its  natural  condition,  or 
nearly  resembling  buildings;  upon  that 
tion  a  line  of  railway  should  be  liiEtble  only 
lower  rate. 

:rburn,  J. — Li  these  cases,  although  there  is 
lifficulty,  I  have  come  to  the  conclusion  that 
ae  of  railway  should  be  assessed  at  the 
rate  as  "land"  within  the  meaning  of 
^ill.  4,  c.  90,  s.  33.  There  is  the  station  in 
the  appeals,  and  there  are  some  signal  and 
boxes,  which  come  under  the  head  of 
ings,"  but  they  may  be  rated  separately, 
ily  question  for  us  is  whether  the  line  itself 
operty  other  than  land,"  so  that  the  appel- 
hould  pay  a  rate  in  the  pound  three  times 
r  than  that  at  which  the  owners  and 
srs  of  land  should  pay  for  the  purposes  of 
Qt.  What  seems  to  h^ye  been  passing  in 
Lnd  of  Lord  Campbell  throughout  his  de- 
on  this  point  was  the  benefit  to  be  derived 
lighting  and  watching  by  the  respective 
)f  property,  and  he  seems  to  have  thought 
be  Legislature  had  laid  down  a  rough  rule 
)  purpose  of  making  this  distinction  but 
sea  words  which  did  not  always  succeed  in 
shing  it.  Whether  that  be  so  or  not,  we 
ay,  upon  the  construction  of  the  words  used 
IT  this  railway  is  or  not  liable  to  the  higher 
The  local  Act  upon  which  the  case  of  the 
ompany.  Beg.  y.  Midland  Badhoay  Company, 
cided,  contained  different  words  firom  those 
Act.  It  made  works,  tenements,  and  here- 
ents  as  well  as  houses  and  buildings  liable 
ated,  the  exception  or  proviso  being  that  no 
lould  be  ratea  "for  or  on  account  of  any 
hatsoeyer."  I  think  there  is  a  great  dis- 
Q  between  the  two  statutes,  and  whether 
se  was  rightly  decided  or  not,  I  do  not  feel 
is  binding  upon  our  ocnolusion  here.  That 
n  was  foUowed  by  Beg.  y.  Sotiihwarh  and 
oU  Waier  Oompany,  where  the  question  was 
whether,  under  tbe  same  Act  as  that  we 
nr  considering,  the  oocnpants  of  water  pipes 
the  Bur&oe  of  the  soil  were  liable  to  the 


higher  or  lower  rate.  "  Property,"  Lord  Camp^ 
bell  said,  "  here  evidently  means  property  of 
the  same  sort  as  houses  and  buildings.  But  the 
appellants  are  not  rated  as  being   occupiers  of 

{)ipes^  they  are  rated  as  being  occupiers  of  the 
and  which  they  occupy  by  means  of  those  pipes. 
They  are  rated  in  respect  of  land  which  cannot,  in 
any  sense,  be  said  to  be  houses  or   buildings,  or 
property  of  that  sort."    Then  came  Peto  y.  Over- 
seers  of  West  Ham,  where  the  majority  of  the 
court,  Erie,  J.,  dissenting,   held  that  the  docks 
were  subject  to  the  higher  rate  under  this  Act. 
Lord  Campbell  adopts  the  view  taken  by  the  court 
in  Bej  v.  Midland  Bailway  Company  as  to  the 
distinction  between  the  kinds  of   rateable   pro- 
perty.   "The  Legislature,"  he  says  "appears  to 
have  intended  to  divide  land  into  two  classes,  one 
where  capital  is  invested  in  it  for  commercial 
purposes,  and  the  other  where  it  remains  in  i^s 
natural  state    or   is  cultivated   for   agricultural 
purposes.    Generally  speaking  the  first  class  might 
be  expected  to  derive  much   greater  advantages 
from  lighting  and  watching  than  the  second,  and 
therefore  it  is  to  be  assessed  at  a  higher  rate." 
Certunly  he  had  before  expressed   his   opinion 
"  that  the  dock  and  the  basin  are  property  ejusdem 
generis^s  the  houses  and  buildings,"  but  that  seems 
to    be  at  variance  with    his    conclusion  in  the 
previous  case  of  Beg.  y.  Southwarh  and  Vaaxhall 
Water  Company.     The   judgment  of   the  other 
members   of    the    majority    may    have    rested 
mainly  on  this  ground  that  the  subject  of   the 
rate  was  of  the  nature  of  a   house   or   build- 
ing;   at    all    events     they    are     not    reported 
to  have  expressed  any  desire  to  limit  the  mean- 
ing of  land  to  that  used  for  agricultural  purposes. 
Now  comes  the  case  of  Beg.  v.  Overseers  of  Neath, 
which  was  the  rating  under  tJiis  Act  of  a  canal 
and  towing  path.     I  cannot  distinguish  the  facts 
of  that  case  from  the  present.    A  canal  seems  to 
me  to  be  as  completely  artificial  as  a  railway ;  one 
is  for  the  conyeyance  of  boats,  the  other  for  car- 
riages; both  have  to  be  raised  or  lowered  from 
the  height  of  the  adjoining  land,  according  to  the 
level.    It  seems  that  in  that  case  we  dissented 
from  what  Lord  Campbell  had  laid  down  as  the 
distinctive  test  of  the  two  kinds  of  rateable  pro- 
perty.   I  expressed  my  opinion  that  the  majority 
in  Peto  V.  Overseers  of  West  Ham  were  right,  on 
the  ground,  not  that  the  exception  was  limited  to 
cultivated  land,  but  that  the  dock  was  part  of  the 
appellant's    buildings.     My  brothers  Mellor  and 
Lush  both  agree  on  that  points  and  the  latter  said, 
"There  is  nothing  in  sect.  33  to  warranl  us  in 
holding  that  land  is  confined  to  agricultural  land." 
It  has  now  been  argued  that  we  are  not  bound  by 
this  Neath  case,  because  it  is  in  conflict  with  the 
West  Ham  case.    But  on  Lord  Campbell's  second 
ground  the  Neath  decision  was  consistent  with  the 
]udgment  of  the  majority.    Even  if  those  judg- 
ments necessarily  conflict,  the  Neaih  case  is  the 
last,  and,  according  to  the  opinion  I  now  entertain, 
the  best  we  can  follow.    I  think  the  word  "  land  " 
in  this  section  is  not  restricted  to  that  which  is 
kept  in  a  natural  state  or  for  agricultural  purposes 
only.    Land  on  which  rails  are  placed  does  not 
difier  from  land  in  which  water-pipes  are  plaoeil, 
or  from  land  on  the  surface  of  which  is  the  water 
of  a  canal.    The  distinction  made  by  the  Legisla- 
ture seems  to  me  to  be  between  houses  or  build- 
ings and  other  property  in  land.    A  t«L\5r%:^  v% 
neither  a  lioxiBe  not  ^  \ra2^dxa%^  %aA  tfi^^sNk  ^^^sc^- 
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fore  come  within  the  other  division  of  rateable 
property.  The  result  is  that  the  order  of  Quarter 
Sessions  must  be  reversed,  and  the  rate  must  be 
quashed. 

Mellob,  J. — I  am  of  the  same  opinion.  The  au- 
thority of  the  case  of  Peto  v.  Overseers  of  West 
Ham  is  weakened  by  the  dissent  of  Erie,  J.  It 
would,  however,  be  binding  upon  us  if  the  decision 
were  necessarily  on  the  i^round  of  Lord  CampbeU's 
distinctive  test  that  the  exception  "other  than 
land  **  applied  to  all  that  was  not  natural  or  agri- 
cultural land.  It  would  be  an  extraordinarv  hard* 
phip  if  this  statute  were  to  impose  a  treble  rate 
on  all  land  not  so  used,  and  it  seems  to  me  that 
the  burden  of  proof  lies  upon  that  side  which 
would  make  land  of  any  kind  subject  to  the  higher 
rate.  A  line  of  railway  certainly  cannot,  as  I 
think,  be  called  a  building ;  and  although  it  be  land 
artificially  used,  it  is  more  nearly  within  the  de- 
scription of  land  than  that  of  houses  or  buildings. 
This  is  a  reasonable  construction,  and  we  have 
already  decided  in  this  way  a  case  which,  in  my 
opinion,  is  not  distinguishable  from  this  one. 
Uven  if  inconsistent  with  Peto  v.  Overseers  of  West 
Ham,  1  prefer  our  later  decision  in  Beg,  v.  Over' 
seers  of  Neath. 

QuAiN,  J. — If  this  were  res  iniegra,  I  certainly 
should  not  adopt  the  principle  laid  down  in  Peto  v. 
Overseers  of  West  Ham,  The  words  "  other  than 
land "  cannot  mean  property  of  all  kinds  except 
natural  and  agricultural  land.  Nobody  would  de- 
scribe a  railway  either  as  land  or  as  a  building, 
but  this  section  more  properly  includes  a  railway 
in  the  excepted  class  of  property,  and  the  decision 
of  this  court  in  Beg,  v.  Chorseers  of  Neath  is  clearly 
in  point. 

Judgment  for  appellants. 

Attorneys  for  appellants,  Beale,  Marigold,  and 
Beale, 

Attorneys  for  respondents.  Vizard,  Crowder,  and 
Co.,  for  H,  A,  Owston,  Leicester, 


Monday,  May  31, 1875. 

SuAw  (app.)  V,  Alderson  and  another  (resps). 
Mazier  and  Servant  Act  1867  (30  ^  31  Vict,  c.  141) 

—  Wrongful  dismissal — Jurisdiction  of  Justices, 
A  workman  dismissed  without  notice  contrary  to 

the  contract  of  service,  can  recover  compensaiion 

before  two  justices  under  tJie  Master  and  Servant 

Act  1867  (30  ^  31  Vict,  c.  141). 
Case  stated  by  two  justices  of  the  peace,  under 
20  &  21  Vict.  c.  43. 

A    summons  under  the  Master  and  Servant 
Act  1867,  which   came  on  for  hearing  at  a  petty 
sessions  holden    at    Huddersfield,    on    Tuesday, 
loth  Jan.  1874,  upon  an   information  preferred 
by   Fred    Shaw,  hereinafter    called    the     appel- 
lant, against  John  Alderson  and  George  Brook, 
under  sect.  4  of  30  &  31  Vict.  c.  141,  charging 
that    the    respondents     had    "refused     or    ne- 
glected to  pay  the  appellant  the  sum  of  4Z.  14*., 
being  wages  due  ana  owing    to  him  from  the 
respondents  for  breach  of  contract  in  not  giving 
a  fortnight*s  notice,  contrary  to  the  statute  in 
such  case  made  and  provided,"  was  heard  and 
determined  by  the  justices,  and  upon  such  hearing 
the  case  was  discharged  on  the  ground  that  the 
justices  had  no  jurisdiction  in  the  case  of  a  ser- 
v»nt  being  discharged  without  notice,  so  as  to 
give  bim  wages  in  uea  of  euch  notice  by  iv«i.y  ol 


compensation.  The  appellant's  attorney  stated 
that  the  appellant  had  been  for  some  time  in  the 
service  of  the  respondents  as  a  coal  miner,  his 
average  wages  bemg  21.  7s.  a  week,  and  the  con- 
tract  of  service  included  a  stipolation  that  it 
should  not  be  determined  without  a  fortnij^'s 
notice  on  either  side.  The  respondents  dismissed 
the  appellant  from  their  service  withoat  notice. 

It  was  contended  on  behalf  of  the  appellant  on 
the  hearing  that  the  4th  section  applied  to  any 
contract  of  service,  and  that  the  respondents  being 
under  contract  to  give  to  the  appellant  a  fort- 
night's notice  before  discharginf^  nim,  and  haTing 
discharged  him  without  such  notice,  he  was  en- 
titled to  recover  the  sum  of  4L  14«.,  being  the 
sum  which  he  would  have  earned  during  the  fort- 
night over  which  the  notice  would  have  extended, 
by  way  of  compensation  or  damage  for  soch 
wrongful  dismissaL  Upon  this  opening  the  re- 
spondents' attorney,  admitting  the  facts,  con- 
tended that  there  was  no  case  shown,  on  the 
grounds — first,  that  this  was,  as  shown  by  the 
summons,  a  claim  for  wages,  and  that  such  claim 
could  only  be  for  wages  actually  earned ;  secondly, 
that  this  was  not  a  case  to  which  sect.  4  of  the 
Master  and  Servant  Act  applied,  as  that  Act  had 
no  reference  to  wages ;  and,  thirdly,  that  even  if 
the  summons  had  been  taken  oat  under  that  68^ 
tion  for  damages  for  breach  of  contract,  the 
appellant's  remedy  was  by  action  in  the  coonty 
court.  The  justices  held  that  the  statute  did  not 
apply,  and  that  under  the  circumstances  they  had 
no  jurisdiction,  and  dismissed  the  case. 

If  the  court  should  be  of  opinion  that  the  jus- 
tices were,  under  the  circumstances,  wrong,  then 
judgment  to  be  for  the  appellant,  otherwise  the 
dismissal  of  the  said  information  to  stand. 

By  30  &  31  Vict.  c.  141,  sect.  4,  "  Wherever  the 
employer  or  employed  shall  neglect  or  refuse  to 
fulnl  any  contract  of  service,  .  .  .  .  or  whep?- 
ever  any  question,  difference,  or  dispute  shall 
arise  as  to  the  rights  or  liabilities  of  either  6[  the 
parties,  or  touching  any  misusage*  misdemeuioar, 
misconduct,  ill-treatment,  or  injury  to  the  person 
or  property  of  either  of  the  parties  under  any 
contract  of  service,  the  party  aggrieved  may  Lay  an 
information  or  complaint  in  writing  before  a 
justice,"  on  which  a  summons  may  be  issued. 

By  sect.  9  two  justices  can  hear  and  adjudicate 
on  the  case,  and  xnake  such  orders  as  are  therein 
provided,  including  power  to  assess  and  determine 
the  amount  of  compensation  for  damage  to  be 
made  to  the  party  complaining,  and  to  direct  the 
same  to  be  paid. 

Cave  for  the  appellant. — The  justices  were  wrong 
in  dismissing  the  case.  The  respondents  have  re- 
fused to  fulfil  a  contract  of  service  within  the  wordi 
of  sect.  4.  Sect.  18  provides  that  "Nothing  in 
this  Act  shall  prevent  employer  or  employed  from 
enforcing  their  respective  civil  rights  and  xemedief 
for  any  breach  or  non-performance  of  the  contract 
of  service  by  any  action  or  suit  in  the  ordinary 
courts  of  law  or  equity,  in  any  case  where  pro- 
ceedings are  not  instituted  under  this  Act."  llus 
shows  that  there  ma^  be  a  remedy  under  this  Act 
in  cases  where  there  is  also  a  oonunon  law  remedy 
by  action.    See  also  20  Qeo.  2,  c.  19. 

The  respondents  did  not  appear. 

Blackburn,  J. — It  seems   clear  that  the  em- 
ployers, having  violated  the  stipolatioa  ccntiiDed 
in  the  contract  of  service,  that  it  should  not  be 
\  ^eXAttD.\svfidLmthQut  a  fortnight's  aoCioebhaTeiMS' 
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lected  or  refosed  to  fulfil  a  contract  of  service  within 
the  meaning  of  the  4th  section  of  the  Act ;  and 
this  ^  being  so,  the  employed  may  go  before  the 
magistrates  to  recover,  not,  as  the  appellant  seems 
to  have  thought,  a  fortnight's  wages  in  lieu  of  the 
fortnight's  notice,  which  ought  to  nave  been  given, 
but  compensation  for  the  breach  of  contract. 

Lush,  J. — I  cannot  entertain  the  slightest  doubt 
that  where  the  statute  makes  the  employed  liable 
for  a  breach  of  contract,  the  same  statute  makes 
the  employer  liable  in  the  same  way.  It  does  not 
follow  that  the  amount  of  compensation  to  which 
the  appellant  is  entitled  is  necessarily  a  fortnight's 
wages. 

i*iLLD,  J. — I  am  of  the  same  opinion. 

Case  remitted  to  the  Justices  to  find  wTiai 
damages  the  appellant  had  sustained. 

Attorneys  for  appellant,  Gregory,  Bowcliffes,  and 
Matole. 


Monday,  May  31, 1875. 
Johnson  (app.)  v.  Colam  (resp.) 

Contagious  Diseases  {Animals)  Act  1869  (32  ^  33 
Vict.  c.  70)  ss.  64, 109— Sending  cattle  by  rait- 
way  wiihout  water — Jurisdiction  of  justices. 
Justices  have  jurisdiction  to  convict  for  sending 
cattle  by  railway  without  requesting  the  company 
to  supply  water,  so  that  the  cattle  remain  without 
water  more  than  thirty  consecutive  hours,  con» 
trary  to  32  ^  33  Vict.  c.  70  s.  64. 
Appellant  sent  cattle  from  K,  to  C.  without  making 
such  request  as  above  mentioned,  whereby  they 
were  vnthout  water  more  than  thirty  consecutive 
hours;    the   thirty    hours  expired    before    they 
arrived  at  C, 
Seld,  that  the  borough  justices  of  0.  could  not  con- 
vict,  as  the  offence  was  completed  out  of  their 
jurisdiction. 
Sect,  109  does  not  enable  justices  to  deal  with  such 
a  case  unless  the  party  is  within  their  jurisdiction 
when  summoned. 
Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

At  a  petty  session  of  the  justices  for  the  borough 
of  Colchester,  in  the  county  of  Essex,  held  in  and 
for  the  same  borough,  on  Tiiursday  the  16th  April 
last,  before  two  justices  of  the  peace  for  the  said 
borough,  an  information  in  writing  preferred  by 
John  Colam,  hereinafter  called  "  the  respondent, 
under  the  Contagrious  Diseases  (Animals)  Act, 
1869,  was  heard  and  determined,  in  which  infor- 
mation it  was  alleged  that  "the  appellant"  Henry 
Johnson  on  the  12th  Feb.  last,  bemgthe  consignor 
of  fourty-one  animals,  to  wit,  cattle  about  to  be 
carried  on  the  railways  of  the  North  Eastern 
Bailway  Company  and  the  Ghreat  Eastern  Eailway 
Company  from  Kirkby  Stephen,  in  the  county  of 
Westmoreland,  to  the  said  borough  of  Colchester, 
did  not  make  a  request  in  writing  to  the  said 
North  Eastern  Bailway  Company  to  supply  water 
to  the  said  animals  durins  the  time  tney  were 
about  to  be  carried  as  aforesaid,  so  that  they 
remained  without  a  supply  of  water  for  upwanu 
of  thirty  consecutive  hours,  contrary  to  the  statute 
in  such  cases  made  and  provided,  and  upon  such 
bearing  the  appellant  (being  present  before  the 
jostices  at  the  petty  sessions  aforesaid  in  pur- 
Boance  of  a  summons  for  that  purpose)  was 
convicted. 

'    The  respondent  gave  evidence  that  the  defen- 
dant was  an  extensive  cattle  dealer,  and  brought . 


the  cattle  to  the  Kirkby  Stephen  Station  of  the 
North  Eastern  Bailway  on  12th  Feb.  last,  booking 
them  to  Peterborough,  and  he  made  no  request 
verbally  or  in  writing  to  water  the  cattle.  The 
train  left  at  2.30,  and  reached  Darlington  at  4.45, 
a  distance  of  thirty-eight  miles.  The  b^ists  were 
seen  at  Peterborough  station  on  13th  Feb.  at 
11.30  a.m.  bellowing  and  suffering  much.  The 
label  was  examined,  and  there  was  no  direction  to 
feed  and  water  the  cattle.  They  left  by  the  12.30 
train.  The  distance  from  Peterborough  to  Col- 
chester is  ninety-six  miles.  The  cattle  reached 
Colchester  on  14th  Feb.  at  4  a.m.  The  distance 
from  Darlington  to  Peterborough  is  155  miles. 

The  respondent's  solicitor  then  produced  a  copy 
of  the  order  of  the  Privy  Council  dated  the  31st 
day  of  March,  1871,  and  printed  by  the  Queen's 
printers,  by  which  it  appeared  that  Kirkby 
Stephen,  Darlington,  York,  Peterborough,  and 
Stratford,  were  all  watering  stations. 

At  the  close  of  the  before-mentioned  evidence 
the  appellant's  attorney  submitted  that  no  offence 
had  been  committed  within  the  jurisdiction  of 
the  court,  as  that  arose  at  Kirkby  Stephen 
and  not  at  Colchester,  and  that  the  words  of  the 
109th  section  giving  jurisdiction  "where  the 
party  charged  or  complained  against  happened  to 
oe,"  referred  to  the  place  where  he  was  at  the 
time  of  commencing  the  proceedings  by  laying 
the  information,  and  not  to  the  place  where  he 
was  at  the  time  of  hearing  the  information. 

The  respondent's  solicitor  objected  that  the 
appellant's  attorney  was  too  late  in  raising  such 
objections,  as  he  had  acquiesced  in  the  jurisdiction 
of  the  justices  by  cross-examining  the  witnesses, 
and  that  he  ought  to  have  objected  before  any 
evidence  had  been  taken. 

The  justices  found  as  facts  that  the  appellant 
was  the  consignor  of  the  cattle  before-mentioned, 
that  they  were  carried  over  the  railways  of  the^ 
North  Eastern  Bailway  Company  and  the  Great ' 
Eastern  Bailway  Company  from  Kirkby  Stephen 
to  Colchester,  that  forty-one  hours  had  elapsed 
without  their  having  had  water,  and  from  their 
being  put  into  the  trucks  to  the  period  of  their 
being  released,  and  that  the  appellant  did  nov 
make  a  request  in  writing  to  the  North  Eastern 
Bailway  Company  to  supply  water  to  the  same 
cattle,  and  was  guilty  of  an  offence  under  the  said 
Act. 

The  justices  were  of  opinion  that  section  109 
gave  them  jurisdiction :  First,  because  defendant's 
act  continued  up  to  the  delivery  of  the  animals  at 
Colchester ;  secondly,  in  consequence  of  the  appel- 
lant being  there  present  before  them;  thirdly, 
because  his  plea  and  cross-examination  cured  all 
defects,  as  he  accepted  issue  thereby;  that  the 
last  proviso  of  sect.  1  of  11  &  12  Vict.  c.  43,  pre- 
vented any  objection  being  taken  or  allowec  to 
the  information,  or  summons  for  any  alleged 
defect  therein  in  substance  or  in  form;  that  the 
appellant  ought  to  have  made  a  request  in  writing 
to  the  North  Eastern  Bailway  Company  at  Kirkby 
Stephen  that  water  be  supplied  to  the  cattle 
during  their  journey,  and  therefore  convicted  the 
appellant,  and  adjudged  him  to  pay  the  sum  of  Is. 
for  each  animal,  and  the  further  sum  of  171.  19«. 
for  costs. 

The  questions  of  law  were : — First,  whether  at 
the  hearing  of  the  information  the  justices  had 
jurisdiction;  secondly,  whether  sect.  1  of  the  11  & 
12  Vict.  c.  4^,  pT«\^ii\^  >i>aa  iw^^gjsvTi^  0«\^iRi<Ass«^ 
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beiDg  made  to  the  inforniation ;  thirdlj,  whether 
the  juetices  did  right  in  reFaaing  to  allow  the 
spp^ant  to  give  eTidence  upon  OBth.(a)  The 
court  to  reverse  or  affirm  the  determination  in 
respect  of  which  the  case  had  been  stated,  or  remit 
the  matter  to  the  jofiticcs  vith  the  opioion  of  the 
court  thereon,  or  make  such  other  order  in  rela- 
tion to  the  matter  as  to  the  court  might  seem  fit. 

Bt  tho  Contagions  DiaeaBos  (Animals)  Act  1869 
(■J2  <t  33  Vict.  c.  70) : 

Sect,  CI :  "Ereirrwlwfty  ernajaay  ehaU  nuike  a  pro- 
vision, io  the  Batiafsdtion  of  the  Priij  Coancil,  of  water 
and  food,  or  either  of  them,  &t '  Buoh  etetioaa  ks  the 
Privy  ConncU  from  time  to  time  by  general  or  ipooiGo  direc- 
tion direct  (or  onimola  carried,  or  bbont  to  be,  oi  having 
been  carried  on  the  railway  of  the  company,  and  snoh 
watJ^  and  food,  or  either  of  them,  shall  be  Hupplied  to 
any  snoh  iLnimi*!  hy  the  company  carrying  it  on  the  re- 
qneet  in  HTiting  of  the  conaij^ior  thereof,  or  on  the  te- 
qnest  of  any  ]>erson  in  char^  thereof.  ...  If  in 
tlie  caee  of  any  animal  each  a  reqneat  u  aforeaaid  is  not 
mode,  lo  that  the  animal  lenuuna  without  a  sn^ply  of 
water  for  t^rty  conseeatiTe  honra,  or  other  period  not 
being  leaa  than  twelve  honra,  aa  the  Privy  Conuoil  from 


.,  -. -isny  person  acta  in  contravention  of , 

or  la  guilty  of  any  ofFenoe  ageiiiet  this  Act  ...  he 
ehall,  tor  every  inch  often™  (eioept  as  otherwiee  pro- 
vided in  thiaAot)  .  .  .  be  liable  to  a  penalty  not  ei- 
ceeding  20i.  Where  any  auch  offaace  ia  oommittAd  with 
reapeot  to  more  than  four  animals,  a  penalty  not  exceed- 
ing 51.  for  each  animal  may  be  imposed  inatead  of  the 
iwialty  of  "'  " 
By  aeot.  luv  • 

thta  aot    .    .    ■    every       .  .  .  .  „  

•hall  be  deemed  to  have  been  committed,  aad  every  oanae 
of  complaint  nnder  thia  act  .  .  .  ahaU  he  deemed  to 
have  arisen  either  in  the  place  in  which  the  same  aotnally 


ir.  Wightman  Wood  for  tho  appellant. — First, 
justices  have  no  jurisdiction  under  sect.  64.  The 
present  case  ia  distinguishable  from  CiiUen  t. 
Trimble  (20  L.  T.  Rep.  N.  S.  691  j  L.  Rep.  7  Q.  B. 
416,  41  L.  J.  J82,  il.  C),  where  it  was  held  that 
the  juaticea  had  jurisdiction  to  convict  under  sect. 
57,  for  there  jurisdiction  was  impliedly'  given  to 
tho  justices  by  tho  tvords  in  that  section  "  unless 
he  shows  to  the  satisfaction  of  the  justices  before 
whom  he  is  charRcd,"  Ac.,  bnt  there  are  no  such 
words  in  sect.  64.— [Field,  J.,  ss.  107, 108,  relating 
to  Hppcarauce  bj  companies  and  to  appeals  seem 
to  show  an  intention  that  all  proccedinga  under 
the  Act  arc  to  be  taken  before  justices].  By  sect. 
104  certniu  offences  are  to  ho  dealt  with  hjjustices, 
nnd  sects.  107  and  108  may  refer  to  those  cases. 
By  sect.  106  half  the  penalty  is  to  be  paid  to  the 
person  who  sues ;  this  shows  that  civil  proceedings 
were  contemplated.  [Blackburn,  J.  —  Where 
there  is  a  discretionary  penalty  it  is  not  recover- 
able before  a  jury ;  consequently  the  justices  must 
have  jurisdiction,  or  it  would  not  bo  recoverable  at 
nil].  Secondly.  The  Colchester  Bench  had  no 
jurisdiction  in  this  case,  for  the  alleged  offence  oon- 
Biated  in  uot  giving  a  request  in  writing  at  Kirkby 
Stephen.  The  ihirty  hours  had  elapsed  before 
the  cnttle  came  within  the  jurisdiction  of  the  Col- 
;;heBtcr  justices.  Scot.  109  does  not  give  jurisdic- 
tion, for  it  cannot  be  aaid  that  the  appellant  hap- 

(a)  As  to  this  □□sation,  whioh  it  became  nnneoMsarj 
focoDaider,  see  Parktry.  Oreen,  3  B.  ft  A.  299;  £■  T. 
Sullivan,  Jriah  Bap.  8  C.  I'.  404. 


pened  to  be  before  the  jostioea,  they  braaght  hia 
there.  The  words  mean  where  the  defendaot 
happened  to  be  when  the  prooeediu^  were  con* 
menced ;  when  thOT  aammoned  him  it  wu  a  pn»- 
eeeding.  11  &  12  Viot.  O.  43,  a.  I,  does  DM 
prevent  the  obj  action  being  taken. 

The  resfiondent  did  not  appear. 

Blacekurk,  J. — I  am  of  opinion  that  the  rvatna- 
dent  has  gone  to  the  wrong  bench  of  magisttatei. 
This  is  tne  only  point  on  which  wo  decide  tbe 
case,  for  as  to  the  other  question  which  has  been 
argued  before  uh,  CaUon  ▼.  Trimhle  {vhi  nf.] 
shows  that  we  can  supply  the  want  of  positin 
words  giving  jurisdiction  to  the  jasticea,  when ibe 
intent  is  clear,  and  I  think  we  are  bonnd  to  mj 
that  penalties  are  recoverable  before  jasticea  nndei 
the  other  sections  of  the  Act.  The  queatioD  we 
have  to  decide  is  whether  this  case  conld  be  hetid 
and  dealt  with  before  the  Colchester  magistnlei. 
Kow  it  appears  clearly  on  the  case  that  the  offence 
was  complete  befbre  the  cattle  got  to  Colchester, 
and  if  we  look  at  the  provision*  of  sect.  109,  wbid 
is  somewhat  oddlv  worded,  I  think  it  is  claartbtt 
"happens  to  be  means  hapoena  to  be  at  tba 
commencement  of  the  proceeaings.  If  be  bid 
boon  found  traveUing  thrpogh  the  town,  and  lad 
been  summoned,  as  at  present  advised,  I  t^iiak 
that  the  jaatioea  would  have  had  juriadiction.  aad 
in  many  instancea  it  would  be  desirable  tliat  dwj 
should  have.  His  appearing  before*  the  maitii' 
tratea  does  not  affect  the  caae,  for  he  odIt 
appeared  for  the  purpose  of  showing  that  they  bw 
no  jurisdiction,  The  proceedings  took  plan 
before  the  wrong  bench  of  magistrates,  aad 
therefore  the  oonviction  mnst  be  qnaahed. 

LCBE,  J. — I  am  of  the  same  opinion.  I  think 
the  borough  magistrates  had  no  jurisdiction. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  apfitUML 

Attorney  for  the  appellant :  E.  DoyU,  for  Jmn 
Colchester. 


Monday,  Stay  31, 1875. 
Tin  QuAimuKS  OT  tub  Fooa  or  Rxx  TJnios  (^ipi) 

V.  Paimb  (reap.) 

Nuitaneee  Removal  Act  1855  (18  Be  19  Yid.  C  1211 

Sanxiary  Aet  1866  (29  ^  30  Yici.  c  80)— i^MMM 

— Ovorerotnded  houae. 

An  overcTOvided  hoatt,  oeeupied  ^  one  famili),  u  * 

nttisanee  loUhin  th«  meaning  of  18  *  19  Tiet  t 

121,  and  Part  2  of  29  ^  30  Viet.  e.  M,  teUAif 

tect.  14  are  lo  be  contlrMBi  iogMier,  and  jutiut 

havepomer  in  tueh  a  eateto  maJca  anordermtiii 

eeet.  12  of  18  ^  19  Fief.  e.  121.  not%pWuta^ 

thai  >eef.29  of  thai  Aet,  giving  th&m  power  fajw 

ioUh  overcrovided  dioeutiu^s   i*   limited  to  <ttW 

toA^re  the  inhabitanli  eoatitt  of  more  IkoM  «■• 

/amiiy. 

CasI!  stated  by  two  iustices  of  the  peace  fortla 

county  of  Sussex,  under  20  ^  21  TicL  c.  43. 

By  virtue  of  the  Public  Health  Act  1872  (35  43( 
Yict.  c.  79),  the  guardians  of  the  poor  of  the  dif 
trict  within  the  rural  area  of  the  aaid  Bye  Uain 
are  the  rural  sanitary  authority  in  snoh  dittriA 
and  are  charged  with  the  ozeoation  of  all  poMft 
rights,  duties,  capaoitiea,  liabilitiM,  and  obli^ 
tions  within  such  district  exeroiaafale  or  attarii*^ 
by  and  to  the  nuisance  auLfaoritv  under  the  S» 
sance  Removal  Acts,  and  the  looftl  withftri^y  ndv 
\  tit«  Uwewwa  Prevention  Aflta.  and  by  Tirtna  rf* 
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The  Guabdians  of  thb  Poor  of  Btb  Union  (apps.)  v,  Painb  (resp.) 


[Q.B. 


Baid  Public  Health  Act  1872,  the  said  rural  sani-. 
tary  authority  (hereinafter  called  the  appellants) 
iid  appoint  medical  officers  of  health  ana  one  in- 
spector o£  nuisances  for  the  said  sanitary  district 
irithin  the  said  rural  union. 

A  portion  of  the  parish  of  Rye  is  comprised 
within  the  area  of  the  sanitary  district  of  the  said 
rural  union,  and  in  such  portion  of  the  said  rural 
sanitary  district  the  house  hereinafter  described  is 
situate,  such  house  being  occopied  by  Thomas 
Paine  (who  is  hereinafter  called  the  respondent), 
and  who,  toeether  with  his  wife  and  seven  children 
and  a  grandchild,  making  together  ten  persons, 
did  reside  in  the  said  house  on  the  22nd  June  last, 
when  the  said  house  was  inspected  and  examined 
hj  one  of  the  said  medical  officers  of  health,  and 
wSbo  by  the  inspector  of  nuisances. 

The  ages  of  the  children  and  grandchild  of  the 
respondent  being  as  follows,  viz.,  five  sons  of  the 
respective  ages  of  27, 18, 13,  8,  and  3  years,  and 
two  daughters  of  the  ages  of  23  and  15  years,  and 
a  grandchild,  an  infant,  the  child  of  the  elder 
daughter  of  the  respondent.  The  house  consists 
of  four  rooms,  viz.,  two  day  rooms  and  two  bed- 
rooms, the  whole  of  the  family  then  sleeping  in 
the  two  bedrooms,  one  of  soch  rooms  being  12ft. 
by  8|^ft.,  the  other  C^fb.  by  5ift.,  and  5ft.  9in.  in 
height. 

The  two  day  rooms  being  about  the  same  size 
as  the  two  bedrooms. 

The  bedrooms  have  no  chimney  opening  in  them. 
The  inspector  of  nuisances  reported  the  case  to  the 
appellants,  who  considered  the  hoose  overcrowded 
and  occupied  prejudicially  to  health,  and  directed 
the  inspector  to  serve  a  notice  on  the  respondent, 
requiring  the  abatement  of  the  nuisance  within 
seven  days,  and,  failing  the  respondents  doing  so, 
the  appellants  ordered  legal  proceedings  to  be  in- 
stituted by  the  inspector  of  nuisances  against  the 
respondent  to  compel  the  abatement  of  the  nui- 
sance cemplained  of.  Dae  notice  was  given  the 
respondent  to  abate  the  nuisance.  Two  of  the  re- 
spondent's children,  viz.,  a  son  and  a  daughter  of 
the  respective  ages  of  27  and  23  years,  and  the 
grand-daughter,  removed  from  the  said  house, 
leaving  five  of  the  respondent's  childrcD,  viz.,  four 
sons  of  the  respective  ages  of  18, 13,  8,  and  3  years, 
and  a  daughter  of  the  age  of  15  years,  making, 
with  the  respondent  and  his  wife  together,  seven 
persons  still  residing  in  the  house. 

This  abatement  of  the  nuisance  complained  of 
not  being,  in  the  opinion  of  the  appellants,  suffi- 
cient or  satisfactory,  the  respondent  was  sum- 
moned to  appear  oefore  the  justices,  and  on  the 
evidence  of  the  inspector  of  nuisances,  and  one  of 
the  medical  officers  of  health,  the  charge  of  over- 
crowding was  considered  by  the  justices  to  be 
proved  against  the  respondent.  No  evidence  was 
called  on  behalf  of  the  respondent  (who  appeared 
by  his  attorney)  to  rebut  the  evidence  given  in 
support  of  the  charge. 

On  behalf  of  the  appellants,  it  was  contended 
that  the  proceedings  in  support  of  the  charge 
a|<ainst  the  respondent  were  not  taken  under  the 
2^  section  of  the  Act  (18  &  19  Vict.  c.  121), 
which,  it  was  contended,  had  reference  to  cases 
where  more  than  one  family  were  the  inhabitants 
of  the  same  house,  and  did  not  apply  to  the  pre- 
sent case,  there  being  but  one  family  comprising 
the  inmates  of  the  said  house. 

It  was  contended,  on  behi^  of  the  respondent, 
that  the  justices  could  not  make  an  orderi  because 

Mag.  Cab.— Vol,  JX 


the  occupiers  of  the  house,  referred  to,  and  de- 
scribed as  above,  did  not  consist  of  more  than  one 
fiunily. 

The  justices  gave  their  decision  as  follows : — 
"  We  consider  the  fact  of  overcrowding  is  proved, 
and  the  magistrates  hold  that  the  house  is  occu- 
pied prejudicially  to  health.  But  we  consider  that 
the  Act  (18  &  19  Vict.  c.  121,  s.  29)  not  having 
been  repealed,  and  the  house  being  occupied  by 
only  one  family,  it  is  not  a  nuisance  within  the 
meaning  of  the  Act,  and  are  therefore  compelled 
to  refuse  the  order.*' 

The  question  of  law  arising  on  the  case  for  the 
opinion  of  the  court  was,  whether  a  house,  proved 
to  be  overcrowded,  but  by  only  one  family,  so  as 
to  be  prejudicial  to  health,  as  was  proved  on  the 
hearing  of  the  above  case,  is  a  nuisance  within  the 
19th  section  of  the  29  &  30  Yict.  c.  90,  having 
regard  to  the  14th  section  of  such  Act,  and  sects. 
8, 10, 12,  and  29  of  the  18  &  19  Vict.  c.  121. 

If  the  court  should  be  o£  opinion  that  the  deter- 
mination of  the  justices  was  legal,  and  that  no 
order  could  be  made  under  the  foregoing  circum- 
stances, then  such  determination  to  stand ;  but  if 
otherwise,  then  the  justices  forthwith  to  make  their 
order  pursuant  to  the  12th  section  of  18  &  19  Vict. 
c.  121. 

By  the  Nuisances  Bemoval  Act  1855  (18  &  10 
Vict.  c.  121),  s.  S'  "The  word  *  nuisances,'  under 
this  Act,  shall  include  any  premises  in  such  a 
state  as  to  be  a  nuisance,  or  injurious  to  health." 

By  sect.  10 :  "  Notice  of  nuisance  may  be  given 
to  the  local  authority  .  .  .  and  the  local  authority 
may  take  cognisance  of  any  such  nuisance  after 
entry  made,  as  hereinafter  provided,  or  in  confor- 
mity with  any  Improvement  Act  under  which  the 
inspector  has  been  appointed." 

By  sect.  11  power  of  entry  is  given  to  the  local 
authority. 

By  sect.  12  :  "  In  any  case  where  a  nuisance  is 
so  ascertained  by  the  local  authority  to  exist  .  .  . 
they  shall  cause  complaint  thereof  to  be  made 
before  a  justice  of  the  peace ;  and  such  justice  shall 
thereupon  issue  a  summons  rec^uiring  the  person 
by  whose  act,  default,  permission,  or  sufferance 
the  nuisance  arises  or  continues ;  or  if  such  person 
cannot  be  found  or  ascertained,  the  owner  or  oc- 
cupier of  the  premises  on  which  the  nuisance 
arises,  to  [appear  before  any  two  justices  in  petty 
sessions  assembled  at  their  usual  place  of  meeting, 
who  shall  proceed  to  inquire  into  the  said  com- 
plaint; and  if  it  be  proved  to  their  satisfaction 
that  the  nuisance  exist  .  .  .  the  justices  shall 
make  an  order  in  writing,  under  their  hands  and 
seals,  on  such  person,  owner,  or  occupier,  for  the 
abatement  or  discontinuance  and  prohibition  of 
the  nuisance,  as  thereinafter  mentioned  "... 

Sect.  13  provides  for  the  order  for  abatement 
and  prohibition. 

Sect.  29 :  '*  Whenever  the  medical  officer  ok* 
health,  if  there  be  one,  or  if  none,  whenever  two 
qualified  medical  practitioners  shall  certify  to  the 
local  authority  that  any  house  is  so  overcrowded 
as  to  be  dangerous  or  prejudicial  to  the  health  of 
the  inhabitants,  and  the  inhabitants  shall  consist 
of  more  than  one  family,  the  local  authority  shall 
cause  proceedings  to  be  taken  before  the  justices 
to  abate  such  overcrowding,  and  the  justices  shall 
thereupon  make  such  order  as  they  may  think 
fit,  and  the  person  permitting  such  overcrowding 
shall  fcifeit  a  sum  not  exceedvcv\E,A^%r 

By  the  SMutoiy  kc^i  \^^^  v^Ji  ^  *^^\^v  <i..^^V 
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McQueen  o.  The  Gbeai  Westesit  Bailwat  Goxpast. 


[Q.R 


8. 14 :  "  The  expression  *  Nnisances  Removal  Acts ' 
shall  mean  18  &  19  Vict.  c.  121,  and  23  &  24,  Yict. 
c.  77,  as  amended  by  this  part  of  this  Act ;  and 
this  part  of  this  Act  shall  be  construed  as  one 
vith  the  said  Acts  "... 

By  sect.  19 :  "  The  word  *  nuisances/  under  the 
Nuisance  Removal  Acts,  shall  include  (1)  Any 
house  or  part  of  a  house  so  overcrowed  as  to  be 
dangerous  or  prejudicial  to  the  health  of  the  in- 
mates "... 

Part  2  of  the  Act  contains  sections  14  to  34  in- 
clusive. 

Alexander  Glen,  for  the  appellants. — ^The  justices 
were  wrong  in  dismissing  the  complaint,  although 
this  case  would  not  have  been  within  18  &  19  Yict. 
c^  121,  before  the  passing  of  29  &  30  Vict.  c.  90. 
Kow,  by  sect.  14  of  the  later  Act,  the  earlier  Act 
and  part  2  of  the  later,  are  to  be  construed  as  one, 
and  by  sect.  19  the  word  "  nuisance  "  includes  any 
house  60  overcrowded,  &c.  There  is  no  mention 
of  the  number  of  families,  and  no  limitation  similar 
to  that  contained  in  sect.  29  of  the  earlier  Act. 
The  effect  is,  that  by  the  Act  of  1866  the  definition 
of  "  nuisance  **  is  extended,  so  that  will  include 
the  present  case. 

Bames  v.  Akroyd,  26  L.  T.  Hep.  N.  8.  692;  L.  Bep. 
7  Q.  B.  474;  41  L.  J.  110,  M.  C. 

The  respondent  did  not  appear. 

Blackburn,  J. — I  am  satisfied  that  the  justices 
were  wrong.  They  havo  made  the  very  natural 
mistake  of  thinking  that,  because  the  section  of 
the  earlier  Act,  placing  a  limited  definition  on  the 
word  "  nuisance  "  is  unrepealed,  this  case  was  not 
within  the  Act.  The  Nuisances  Removal  Act  1855 
(18  <&  19  Yict.  c.  121),  contains  provisions,  in  sects. 
12  &  13,  for  the  removal  of  nuisances.  There  is 
nothing  in  those  seotions  relating  to  overcrowding, 
but  by  sect.  29,  where  the  medical  officer  of  health 
certifies  to  the  local  authority  that  a  house  is  dan- 
gerously overcrowded,  and  the  inhabitants  consist 
of  more  than  one  family,  proceedings  can  be  taken 
before  the  justices.  In  the  present  case  the  medical 
officer  had  not  certified  to  the  local  authority, 
and  the  house  was  occupied  only  b^  one  family. 
The  justices  rightly  thought  that  if  the  original 
Act  stood  alone,  there  was  nothing  which  would 
enable  them  to  make  an  order,  but  sect.  14  of  the 
subsequent  Act  (29  &  30  Yict.  c.  90)  enacted  that, 
"  this  part  of  this  Act  shall  be  construed  as  one 
with  "  the  earlier  Act,  the  effect  of  which  is,  that 
the  provisions  of  the  Act  of  1855,  and  of  Part  2  of 
the  Act  of  1866,  are  all  to  be  read  as  if  they  were 
contained  in  one  Act ;  this  is  not  a  mode  of  ex- 
pression conducing  to  clearness.  Then,  by  sect.  19 
of  the  later  Act,  "  nuisances  "  are  defined  so  as  to 
include  any  house  that  is  dangerously  over- 
crowded, and  this  case  is  exactly  within  that  defi- 
nition, for  there  is  no  exception  or  limitation.  All 
this  part  of  the  Act  of  1866  must  be  read  as  in- 
cluding the  provisions  of  18  &  19  Yict.  o.  121,  and 
I  can  see  no  reason  why  this  should  not  be  held  to 
be  a  nuisance  which  may  be  dealt  with  under 
sects.  12  &  13  of  that  Act.  The  case  of  Norris  v. 
Bnmes  (26  L.  T.  Rep.  N.  S.  622 ;  L.  Rep.  7  Q.  B. 
537 ;  41  L.  J.  154,  Q.  B.)  is  similar  to  the  present 
case,  but  not  exactly  the  same.  That  was  a  pro- 
secution for  a  nuisance  caused  by  black  smoke, 
and  there  was  a  difference  of  opinion  among  the 
members  of  the  court ;  but  though  we  differed  as 
to  the  decision  of  the  case,  the  court  was  unani- 
nimouB  that  but  for  the  proViBiona  ci  IB  &  19 
Vict,  c.  121,  8.  44,  there  ^oddha^o  been  v^^ene  \a 


abate  the  nuisance.  On  that  Tiew  of  the  law  tlw 
justices  here  were  wrong ;  it  is  fieur  from  exlraonli* 
nary  that  in  construing  these  Acts  they  should  be 
mistaken,  and  very  probably  (looking  at  the  viev 
taken  by  the  majority  of  the  oonrt  in  Norrit  ?. 
Barnes,  ubi  supJ),  the  draughtsman  of  the  Act  of 
1866  fell  into  the  same  mistake,  for  otherwise  i 
clause  would  veiy  likely  have  been  inserted  re- 
pealing 18  &  19  Yict.  c.  121,  s.  44.  I  am  of  qpinioo 
that  the  respondent  ought  to  be  convicted. 

Lush,  J. — I  am  also  of  opinion  that  the  view 
adopted  by  the  justices  was  erroneous.  The  defi- 
nition of  **  nuisances  '*  in  the  Act  of  1855,  sect  8^ 
includes  any  premises  in  snoh  a  state  as  to  be 
iniurious  to  health,  and  then  sect.  29  enacted  thtt 
where  any  house  is  certified  to  be  so  orercrowded 
as  to  be  ciangerous  or  prejudicial  to  the  health  of 
the  inhabitants,  and  the  inhabitants  consist  of 
more  than  one  family,  proceedings  may  be  taken 
to  abate  such  overcrowaing,  and  the  jostioes  shaD 
fine  the  person  permitting  it.  Tms  provinoQ, 
therefore,  by  implication,  made  it  a  nnisuios 
within  sect.  8,  wherever  a  house  was  foond  am* 
crowded  under  the  circumstances  pointed  out  in 
sect.  29.  Then  29  &  30  Yiot  c.  90,  is  avowedly  an 
Act  to  amend  the  law  relating  to  public  heahh, 
and  it  amends  18  &  19  Yict.  c.  121,  by  pronding 
that  the  earlier  Act,  and  part  2  of  the  later,  shafi 
be  construed  as  one.  By  sect.  19,  **ih»  word 
'  nuisances,'  under  the  Nuisance  Removal  Acts, 
shall  include  any  house  or  part  of  a  house  so 
overcrowded  as  to  be  dangerous  or  prejudicial  fo 
the  health  of  the  inmates,"  and  if  these  wordi 
were  not  meant  to  be  an  extension  of  18  A 19  Yict 
a  121,  8. 29,  they  have  no  meaning  at  all,  for  it  was 
not  necessary  to  declare  that  a  house  overcrowded 
by  more  than  one  fomily  was  a  nuisance.  To  give 
effect  to  them  we  must  say  that  they  extend  the 
provisions  of  the  earlier  Act. 

Field,  J. — I  am  of  the  same  opinion  on  the  sams 
grounds.  Case  remiUed  to  the  juitiees. 

Attorneys  for  the  appellants^  Arnold  andCo^ 
for  JET.  JS,  Paine,  Bye. 
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Tuesday,  June  1, 1875« 

McQueen  v.  The  Great  Wbstxbit  Bailvit 

coscpant. 

Action  against  caeriersfor  loss  of  goods— -Carriin' 
Act  (11  Geo.  4  &-!  WiU.  4,  c.  ^)— J^vkienea  (f 
loss  by  felony  of  defendants*  servamU^ 

In  an  action  against  carriers  for  2oat  of  goods,  to 
make  out  a  case  io  go  to  the  jury  in  support  of  a 
replicaiion  of  felony  by  defendantsi*  servamis  to  a 
plea  of  the  Carriers*  Act,  %t  is  not  enongh  to  tkoa 
that  defendants*  servants  had  greater  faeOXties  cf 
access  to  the  goods  than  any  o&er  pereons. 

A  heavy  case  containing  pictures  tocu  deUoered  to  As 
defendants  io  hefoivjarded  by  train  from  C.toL, 
and  was  not  declared  under  the  Carriers*  Ad.  It 
was  packed  by  defendants*  portere  on  a  truth  sasd 
covered  over,  and  remainea  for  same  hours  os  a 
long  siding  to  which  the  public  JUui  access,  mi 
was  stolen.  Borne  of  the  portere  torre  eoOed  ^ 
plaintiff  to  prove  delivery  of  the  ease  to  dif»' 
dants,  bui  none  were  caUed  by  drfendoMU, 

Held,  that  there  was  no  evidence  toao  io  ike  jerf 
of  a  loss  by  the  felony  of  defendasiW  etrvemis,  cm 
a  rule  to  enter  a  noncuU  uhu  n^ad^  uftiulafe 

^v(x^\A^  ^»  Tq!^  lAwdoa  and  Xrottii*Wcfta> 
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McQxTBEN  9.  Thb  Gbbat  Wxstbbn  Bailwat  Coscpakt. 


[Q.B. 


ilway  Company  (30  L.  T,  Rep.  N.  8.  119 ; 
Eep.  9  Ex.  93  ;  43  i;.  /.  75,  Ex.)  distinguished. 
was  an  action  brought  to  recover  the  value 
me  piotures  which  had  been  delivered  to  the 
dants  at  Cardiff  to  be  forwarded  by  the  train 
ndon. 

»  defendants  pleaded  that  the  pictures  had  not 
declared  under  the  Carriers  Act  (11  Geo.  4 
V7ill.  4,  c.  68)»  and  the  plaintiff  replied  that 
iss  arose  from  the  felony  of  the  defendants' 
nts. 

the  trial  before  Cockbum,  C.J.,  at  the  sit- 
at  Westminster  after  Michaelmas  Term  1874, 

of  the  defendants'  porters  were  called  on 
f  of  the  plaintiff,  and  it  was  proved  that  the 
containing  the  pictures  was  received  at  the 
dants'  station  at  Cardiff,  and  was  weighed 
)ut  into  a  truck  on  the  line,  and  covered  over 
a  tarpaulin  and  fastened  down  with  ropes. 

8  truck  was  left  standing  for  about  six  or 
hours,  from  the  middle  of  the  day  till  the 

ng,  on  a  siding  a  mile  long,  in  a  very  low 
ibourhood  in  the  town  of  Cardif!, 

9  defendants'  premises  there  were  inclosed, 
livided  from  the  road  by  a  fence.  There  was 
r  across  the  yard,  which  was  used  as  a  tho- 
ifare,  and  a  gate  in  the  fence,  which  was  left 
up  to  six  o'clock  in  the  evening,  after  which 
it   was   dosed,  except  to  foot  passengers; 

ig  the  day  there  was  much  traffic. 
e  pictures  were  contained  in  a  large  packing- 
which  weighed  more  than  a  hundrea weight; 
were  not  declared  under  the  Carriers'  Act, 
t  was  stated  in  evidence  that  the  case  was 
ed  **  valuable  pictures."  The  ciise  was  stolen 
f  the  truck  on  the  defendants'  premises. 

one  in  the  employ  of  the  defendants  was 
I  on  their  behalf  to  prove  that  the  felony  had 
een  committed  by  the  defendants'  servants, 
s  contended  on  behalf  of  the  defendants  that 
was  no  evidence  to  go  to  the  jury  that  the 
lad  occurred  owing  to  the  felonious  acts  of 
efendants'  servants. 

a  learned  judge  left  the  case  to  the  jury,  re- 
ag  leave  to  move  to  enter  a  nonsuit,  if  the 

should  be  of  opinion  that  there  was  no  evi- 
>  to  go  to  the  jury. 

rule  was  obtained  to  enter  a  nonsuit,  or  for  a 
trial,  on  the  ground  that  the  verohct  was 
St  the  weight  of  evidence. 

the  Carriers'  Act  (1 1  Geo.  4  &  1  Will.  4,  c 
.  1 :  "  No  common  carrier  by  land  for  hire 
be  liable  for  loss  of  or  injury  to  certain  ar- 
,  including  pictures,  contained  in  any  parcel 
ckage  delivered  to  be  carried  for  hire,  or  to 
ipany  any  passenger,  when  the  value  of  such 
es  contained  in  such  parcel  shall  exceed  101., 
s  the  value  and  nature  of  the  articles  be  de- 
1,  and  an  increased  charge  paid,  or  agreed  to 
id." 

sect.  8:  "Nothing  in  this  Act  shall  be 
ed  to  protect  any  .  .  .  (K)mmon  carrier  for 
rom  liability  to  answer  for  loss  or  injury  to 
;oods  or  articles  whatsoever,  arising  from  the 
ions  acts  of  any  coachman,  guard,  book-keeper, 
r,  or  other  servant  in  his  or  their  employ. 
]hy  Seymour,  Q.C.  (Ltmdey  Smith  with  him) 
Ml  cause. — ^There  was  evidence  to  go  to  the 
sf  a  loss  by  the  felony  of  the  defendants'  ser- 
It  must  have  been  known  to  the  porters 
}he  contents  of  the  case  were  valuable,  and  it 
Lot  left  where  any  other  person  coold  easily 


get  at  it,  but  was  covered  over  and  roped  down  on 
the  truck.  No  outsider  could  have  taken  it  with- 
out the  connivance  of  the  company's  servants. 
There  was  a  primd  facie  case  made  out,  which  the 
defendants  might  have  answered  by  calling  their 
porters.  The  effect  of  the  decision  in  Vaughton  v. 
Tlie  London  and  North'  Western  Railway  Company 
(30  L.  T.  Rep.  N.  S.  119 ;  L.  Eep.  9  Ex.  93 ;  43  L.  J. 
75,  Ex.)  is,  that  if  the  state  of  the  facts  show  it  to 
be  more  probable  that  the  felony  was  committed 
by  the  company's  servants  than  by  other  persons, 
and  the  company  do  not  rebut  the  presumption  so 
arising  by  calling  their  servants,  the  jury  are  jus- 
tified in  finding  a  verdict  for  the  plaintiff.  It  is 
submitted  that  the  court  must  be  guided  by  that 
decision.  The  facts  in  Metcalfe  v.  The  London, 
Brighton,  and  South  Coast  Railway  Company  (4 
C.'B.,  N.  S.,  307 ;  27  L.  J.  205, 333,  C.  P.)  are  distin- 
guishable from  those  of  the  present  case :  (see  also 
Great  Western  Railway  Company  v.  RimmsU,  18 
C.  B.  575).  Boyce  v.  Chapman  (2  Bing.  N.  C.  222), 
which  was  not  cited  in  Metcalfe  v.  The  London, 
Brighton,  and  South  Coast  Railway  Company  (ubi 
sup.)  is  a  strong  authority  in  favour  of  the  plain- 
tiff, and  so  is  the  recent  Irish  decision  in  Oogarty 
V.  The  Qreat  Souihem  and  Western  Railway  Com* 
vany  (Ir.  Eep.  8  Com.  L.  344).  [Cockburn,  O.J.— 
There  the  box  was  last  traced  to  the  possession  of 
a  porter.]  That  case  treats  Vaughton  v.  The  Lon- 
do7h  and  North-Western  Railway  Company  (ubi 
sup.)  as  showing  that  where  there  is  a  greater 
probability  that  the  company's  servants  took  the 
goods  than  that  anyone  else  did,  a  presumption 
arises  against  the  company.  The  plaintiff  should 
not  have  been  nonsuited.  See  the  observations 
made  in  the  House  of  Lords  in  Bridges  v.  The 
North  London  Railway  Company  (30  L.  T.  Rep. 
N.  S.  844;  L.  Eep.  7  H.  of  L.  Cas.  213;  43  L.  J. 
151,  Q.  B.),  as  to  withdrawing  the  case  from  the 
jury. 

Thesi^er,  Q.C.  and  Masterman,  in  support  of  the 
rule. — n  the  authorities  are  considered  they  will 
all  be  found  consistent  with  the  contention  on 
behalf  of  the  defendants  in  this  case,  and  the  ar- 

gument  on  the  other  side  would  do  away  with  the 
enefit  of  the  Carriers'  Act.  If  the  facts  are  proved 
relatiufr  to  particular  persons,  no  doubt  those  per- 
sons should  be  called,  but  if  that  argument  were 
to  prevail  in  a  case  like  this,  the  company  would 
be  in  the  position  of  having  to  prove  a  negative. 
Gogarty  v.  The  Qreat  Soutl^m  and  Western  RaiU 
way  Company  (ubi  sup.),  though  partly  founded  on 
Vaughton  v.  The  London  and  North-Western  Rail- 
way Company  (ubi  si^p.),  turned  in  a  great  measure 
on  the  peculiar  facts,  and  the  mode  in  which  the  case 
was  conducted  at  the  trial.  The  judgment  shows 
that  the  porter*8  account  must  have  been  unsatis- 
factory. Vaughton  v.  The  London  and  North- 
western Railway  Company  (ubi  sup.)  is  a  correct 
decision,  apart  from  the  dicta.  One  credible  fact 
raising  suspicion,  as  Willes,  J.,  said  in  Metcalfe  v. 
The  London,  Brighton,  and  South  Coast  Railway 
Company  (ubi  sup.),  was  there  proved.  The 
language  of  Pigott,  B.,  is  wide,  but  must  be  looked 
at  according  to  the  facts.  That  case  was  founded 
on  Boyce  v.  Chapman  (ubi  sup.,  there  a  102.  note 
was  traced  to  the  possession  of  the  aefendants' 
porter.  The  correct  distinction  is  clearly  shown  at 
the  close  of  the  judgment  of  Willes,  J.,  in  Metcalfe 
V.  The  London,  hrighton,  and  SoiUh  Coast  Railway 
Company  (uW  ntp.V  Hax^  \\i^t^  ^«^  T^a^^^^^S^^ 
fieuBt  10  point  V^  woj  wx'b  \(M^AR;"Q^ax  ^«r^^»^»* 
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HcQunir  v.  The  Obxat  Wistkek  Bulvat  Cohtaxt. 


[Q.B. 


CocKBUBN,  C.J. — I  am  of  opinion  that  the  mie 
ought  to  be  made  absolute  to  enter  a  nonsuit,  on 
the  ground  that  there  was  no  sufficient  evidence  to 
go  to  the  jury  of  a  felonious  taking  by  the  com- 
pany's servants.     The  case  of  Vatwhton  v.  The 
London  afid  North- We  stem  Railway  Uompany  (ubi 
sup.)  does  not  apply  to  the  present  case.   We  must 
bear  in  mind  the  provisions  of  the  Carriers'  Act 
(11  Geo,  4  «fc  1  Will.  4,  c.  68),  the  first  section  of 
which  is  for  the  protection  of  carriers,  who  were 
exposed  to  serious  losses  in  being  answerable  for 
articles  of  great  value,  and  of  small  bulk,  which 
were  easily  taken,  while  the  loss  to  the  carrier 
arising  from  their  being  taken  would  be  very  great. 
By  sect.  8  the  Legislature  has  exempted  from  this 
prot<>ction  cases  where  the  lost  property  is  taken 
feloniously  by  the  carriers'  servants.     This  is  a 
wise  provision,  because  it  fives  a  motive  to  car- 
riers to  take  care  to  employ  honest  servants,  for  if 
they  do  not  the  result  is  that  they  incur  serious 
liabilities.    In  interpreting  sect.  8  we  must  bear 
in  mind  that  this  Act  was  passed  for  the  pro- 
tection of  carriers,  and  must  take  care  to  insist 
that,  where  there  is  a  replication  that  the  loss 
arose  from  the  felony  of  the  carriers'  servants, 
we  do  not  diminish  that  decree  of  proof  which 
ought  reasonablv  to  be  required.    I  agree  in  the 
doctrine  involved  in  the  decision  in  Vaughton  v. 
The  London  and  North- Western  Railway  Company 
{ubi  Slip.),  that  it  is  not  necessary  to  show  a  taking 
by  any  individual  servant,  but  is  enough  if  proot 
is  given  to  the  satisfaction  of  the  jury  that  the 
taking  was  by  some  one  or  more  of  the  servants  of 
the  company.    But  the  substance  of  the  judgment 
of  Pigott,  6.,  must  be  applied  to  the  particular 
facts,  and  the  judgment  must  be  taken  in  a  more 
limited  sense  than  the  words  standing  alone  would 
imply.     Taking  his  lan^age,  which  I  followed 
almost  verbatim  in  directing  the  jury  in  this  case, 
it  comes  to  this,  that  when  the  evidence  points  to 
a  felony  having  been  committed — and  it  is  more 
consistent  with  the  facts  proved,  and  with  proba- 
bility, that  it  was  committed  by  the  servants  of 
the  company  rather  than  by  any  other  person — 
then  the  companv  are  called  upon  to  answer  by 
the  production  of  the  evidence  of  their  servants, 
and  if  this  is  not  done  then  the  inference  must  be 
drawn  that  the  felony  was  committed  by  them. 
This  is  a  proposition  which  cannot  be  maintained. 
The  question  of  more  or  less  probability  is  only  an 
ingredient  to  be  considered  in  determining  the 
Question,  and  the  doctrine  cannot  be  maintained 
that  there  must  be  a  greater  probability  that  the 
companv's  servants  committea  the  felony  because 
they  had  greater  facility  of  access  than  a  stranger. 
There  is  no  such  presumption  necessarily  to  be 
drawn,  but  it  is  only  a  question  of  the  degree  of 
evidence.    It  by  no  means  follows,  that  because 
A.  more  probably  stole  certain  goods  than  B.  it 
must  necessarily  be  inferred  that  A.  was  the  party 
who  stole  them,  for  a  third  person  may  be  still  more 
likely  than  either.    There  may  be  a  greater  degree 
of  [probability  that  A.  stole  than  that  B.  did,  but  I 
cannot  go  the  length  of  holding  that  it  must  be 
presumed  that  A.  was  the  guilty  party,  and  that 
proposition  is,  I  think,  involved  in  the  direction  in 
the  present  case.     No  doubt  if  there  is  a  primd 
ficie  case,  which  the  party  against  whom  it  is 
made  out  might  by  particular  evidence  displace,  it 
may  he  a  fair  inference  that  the  case  is  true ;  but 
it  would  be  an  inference  for  the  ^ury  and  noV.  c^ 
legal  presumption,  in  the  absence  ol  tira^i  evidence. 


that  it  would  not  be  satisfaotoiy.  TJnlMi  there 
is  a  primd  fade  case,  the  omission  to  call  evidean 
is  nothing ;  if  a  case  is  not  made  oat^  the  defen- 
dants are  entitled  to  take  their  stand  on  the  eri- 
denoe  which  has  been  g^ven,  and  say  that  there  is 
no  case.  If  Mr.  Seymour  had  gone  to  the  jonr, 
asking  them  to  draw  the  inference  in  this  way,  he 
might  have,  perhaps,  sucoeeded  in  persnading  them 
to  do  80,  ana  so  obtaining  a  verdict,  bat  we  ban 
to  sav,  not  whether  a  verdict  might  be  got^  bot 
whether  it  could  be  maintained.  If  we  Uioogfat 
that  any  miscarriage  of  justice  woald  arise  from 
the  decision  which  we  now  arrive  at»  we  rai^ 
send  the  case  down  for  a  new  trial,  bat  I  think 
that  a  verdict  on  no  better  evidence  than  thit 
which  was  produced  on  behalf  of  the  plaintiff 
would  be  unsatisfactory.  The  mere  facniitj  of 
access  is  not  enough—the  question  was  between 
the  railway  servants  and  other  people — and  tbera 
was  nothing  but  this  facility  to  point  to  the  ser- 
vants.   The  rule  must  be  absolute  for  a  nonaoit 

MxLLoa,  J. — I  entirely  agree  that  the  rale  mui 
be  made  absolute  for  a  nonsnit.    The  evideooe 
only  amounted  to  this,  that  the  railway  oompanj'i 
servants  had  something  to  make  them  believe  thift 
the  box  was  valuable,  but  in  proving  this  it  wm 
abo  proved,  or  came  out  in   oroas-examinstioo, 
that  there  was  also  evidence  of  this  being  a  Iwrge 
station,  to  which  a  gpi'eat  number  of  people  hid 
access,  and  where  the  defence  against  maraoden 
was  slight,  and  there  was  ample  opportanity  for  t 
stranger  to  come  in  and  steed  the  goods.    Tliem 
was  nothing  tending  tb  show  a  felony  by  the  com- 
pany's servants,  except  their  greacer  fiuility  of 
access,  while  on  the  other  side  there  was  the  op- 
portunity presented  to  strangers.  The  probabili^ 
would  and  ought  to  weigh   with  a  jury  when  t 
prima  fade  case  has  been  made  out,  bot  the  pbin- 
tiff  fails  to  do  that,  if  he  shows  no  more  than  that 
greater  facility  exists  for  the  company's  semntt 
to  obtain  access  to  the  goods.    If  it  were  saidthtt 
that  was  enough  to  go  to  the  jary»  it  would  be  to 
read  the  Act  so  that  the  owner  could  recover  hf 
showing  a  loss  by  a  felonious  act,  leaving  out  t^ 
provision  that  it  must  be  the  act  of  the  company's 
servants.    But  the  felony  must  be  by  the  com- 
pany's servants,  and  this  pats  the  primd  fads 
proof  on  the  plaintiff ;  he  must  show  something 
more  than  that  a  felonv  has  been  committed,  and 
must  make  out  a  prima  fa^ie  case  that  it  was  com- 
mitted  by  the  defendants'  servants ;  if  this  were 
not  so  the  Act  would  be  no  protection.    Unless 
this  is  made  out  there  is  nothing  to  go  to  the  joiy, 
and  it  is  not  a  case  that  satisfies  the  words  of  the 
Carriers'  Act.    The  plaintiff  must  go  farther,  and 
then  it  becomes  a  question  of  legitimate  observa- 
tion, if  the  defendants'  servants  are  not  called; 
then,  as  it  was  in  the  power  of  the  defendants  to 
clear  up  and  disprove  the  primd  facie  case  made 
out  against  them,  it  would  be  a  legitimate  concla- 
siou  on  the  part  of  the  jury  that  the  case  was  tme. 
I  entirely  concur  with  my  Lord  that  Vaughto*  v. 
The  London  and  North'Westem  Railway  Company 
(ubi  sup.)  is  valuable,  as  deciding  one  point,  and  I 
concur  that  it  is  not  necessary  to  bring  home  tba 
felony  to  one  particular  servant,  bat  it  is  enoogh 
to   make   out   that   some  or  one  of  the  detei- 
dants'  servants  must  have  done  it.    The  language 
of  Pigott,  B.,  if  read  with  regard  to  the  eiream* 
stances  of  that  case,  might  bear  a  narrower  con- 
V  alTxictilon.  than  at  first  appears ;  if  the  jndgmeBl 
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Shall  (app.)  v.  Bicklxy  (resp.). 


[(J.B. 


cited  to  enpport,  it  would  be  nnaatiaractory,  and 
the  other  judges  do  not  f^  so  &r.  The  laiiK<i^o 
of  Figott,  B.,  was,  perhaps,  not  intended  to  De  aa 
wide  as  the  words  bj  tbemselTes  appear  to  be,  and 
it  was  extr^'udicial.  The  case  is  consistent  with 
oar  deoiaion  in  the  present  case. 

QuAiK,  J. — I  am  entirely  of  the  same  opinion. 
The  plaintifTs  oanae  of  action  rests  on  a  loss  bj*- 
felonj,  and  be  mnst  bring  the  case  within  sect.  8 
of  tbe  Carriers'  Act,  and  prove  a  loss  bv  tbe  felo- 
nions  aots  of  the  company's  servants.  The  goods 
irero  in  a  truck  on  a  long  siding,  and  were  left 
there  for  several  hours;  there  was  access  to  the 
aiding,  and  a  short  cut  aerosa  it,  which  np  to  six 
o'cIocK  was  open  to  carts ;  after  six  the  gates  were 
shut,  bnt  the  aidegats  was  open  to  foot  passengers. 
The  publio  had  access  as  well  ^a  the  company's 
•ervsnts,  snd  the  only  evidence  as  to  the  company's 
•ervants  was,  that  they  had  more  facility  of  access, 
becaose  they  might  walk  in  unqueattoned.  Now, 
is  that  evidence  of  a  felony  by  the  servants  f  I 
think  not.  To  hold  that  it  was  woald  deprive  the 
company  of  the  protection  of  the  Act,  for  their 
seiranta  would  have  greater  facility  in  every  case, 
«TeD  thonah  the  publio  had  access  j  if  thia  were 
held  HO,  in  every  caao  there  would  be  a  verdict 
■gainat  the  company.  I  think  that,  in  addition, 
yon  mast  ahow  special  facts  leading  to  the  conclu- 
sion that  it  was  almost  impossible  that  the  publio 
could  have  stolen  the  goods,  and,  therefore,  that 
the  company's  servanta  did  (see  the  judgment  of 
Willes,  J.,  in  MeUalfe  v.  The  London  and  Brighton 
Bailtcay  Company  (u&t  tup.) ;  so  far  from  that 
being  the  case  here,  it  waa  ahown  that  other  per- 
aons  had  access  to  the  premiaea.  Therefore  a 
primd  facie  case  was  not  made  out,  Vattghlon  v. 
2'Ae  London  and  North-Wee[em  Sailmay  Company 
(vbi  tup.),  if  considered  as  to  the  &cta,  has  no 
besring  on  tbe  present  case.  There  particular  ser- 
vanta had  done  certain  apecial  acts ;  tbe  carman 
had  entered  the  receipt  of  the  parcel  in  hia  book, 
and  another  servant  of  the  company  was  found 
witb  some  of  the  jewellery  in  hia  possession.  It 
was  a  strong  fact  that  neither  he  nor  the  carman 
was  called,  and  the  court  properly  said.  Why  were 
they  not  called  P  There  the  jewellery  was  actually 
traced  to  the  company's  servants,  who  were  not 
c»Ued  as  witnesses  to  account  for  it,  but  here  there 
waa  no  evidence  that  tbe  property  was  taken  by 
tbe  company's  servanta. 

Rule  ab»olate  to  enter  a  nontuil. 

Attorneys  for  the  plaintiff,  Lewii  and  LewU. 

Attorney  for  the  defendant,  £,  S,.  Nelton. 


Saturday,  June  5, 1375. 
Shall  (app.)  v.  Bicklgy  (resp.) 

Urttoholetome  meal — Reaamiahla  time  for  exami- 
nation— Ob$tracliTig  an  intpector  of  nuieancet— 
26  ^  27  Viet.  e.  117,  »«.  2  arid  3. 

The  appellant,  a  butcher,  at  hia  residence  haif  a 
miU  from  hil  shop,  on  a  Sunday  afternoon,  wat 
requested  to  go  himself,  or  send  some  one  vrith  the 
key,  to  admit  the  inepeelor  of  nuisances  to  his 
shop,  in  order  that  some  Tneat  there  might  be 
examined.  The  appellant  refused,  and  loos  con- 
vieted  under  26  f  27  Tiel.  e.  117,  s.  3,  of  pre- 
venting, obstructing,  or  impeding  the  inspeeti 
when  duly  engaged  in  earryivg  tht 
UuU  Act  into  exeeuiioa. 


»  profiiUme  of 


Seld,  upon  a  ease  stated,  thai  al&ottgh  Sunday 
afternoon  might,  under  some  circumstances,  he  a 
Teasonahla  titne  for  the  examination  of  meat 
under  sect.  2,  the  appellant:  had  eommitied  no 
offence  under  sect.  3. 

This  was  a  case  atatednnder  20&  21  Vict.  c.  43, 

by  two  justices  of  the  peace  in  and  for  the  oouut; 

of  Derby. 
On   the  26th    Nov.   1874,  William  Small,  of 

Ilkeston,  in  the  county  of  Derby,  bahiher,  ap- 

B tared  before  the  said  justices  at  the  Town  Hall, 
koaton,  pursuant  to  a  aummons  in  that  behalf, 
to  answer  an  information  exhibited  against  him  by 
William  Biokley,  inspector  of  nniaancea  of  the 
urban  sanitary  authority  of  BkeatOD  aforesaid, 
charging  that  he  the  aaid  William  Small,  ou  the 
1st  Nov.  then  inatant,  at  the  township  of  Ilkeston 
iu  the  said  county,  and  within  the  district  of  the 
said  sanitary  authority,  unlawfully  prevented  him 
the  aaid  William  Bickley,  then  being  such  in> 
apector  as  aforesaid,  from  entering  the  shop  of 
htm  the  said  William  Small  there  situate,  and 
wherein  butcher's  meat  was  then  kept  for  tbo 
purpose  of  sale,  and  of  preparation,  for  sale,  to  in- 
spect and  examine  certain  butcher's  meat  then 
deposited  there  for  the  purpose  of  sale,  and  of 
preparation  for  sale  as  and  for  the  food  of  man, 
contrary  to  tbe  statnte  in  snoh  case  made  and 
provided. 

Oa  tbe  hearing  of  the  said  information  it  was 
proved  by  the  inspector,  that  on  Sunday  morning, 
the  let  Not.  1874,  one  WUliam  Ctorfce  brought  to 
him  a  piece  of  butcher's  meat  in  a  very  offensive 
Btate,  and  made  to  him  a  atatement  with  regard 
to  the  purchase  of  it ;  that  ho,  the  inspector, 
thereupon  submitted  the  meat  to  tbe  examination 
of  the  medical  officer  of  the  sanitary  authority, 
and  afterwards,  a  little  before  tjiree  o  clock  in  the 
afternoon,  proceeded  to  Ur.  Small'a  bouse,  which 
is  a  Tictnaliing-hoaae  at  Little  Hallam,  a  suburb 
about  half  a  mile  from  Ilkeston  market-place ; 
that  be  there  found  the  appellant  and  informed 
him  that  he  bad  received  the  piece  of  meat  in 
question,  and  that  it  was  aaid  to  have  been  bought 
at  bis  (Small'a)  shop  in  tbe  market-place,  Ilkeston, 
on  tbe  previous  night.  That  be  (Bickley)  oaked 
leave  to  examine  Mr.  Smidl's  premises,  to  which 
Mr.  Small  made  no  objection,  and  that  be  tbero' 
upon  proceeded  to  examine  the  alaughter-housc, 
an  outbuilding  adjoining  tbe  appellant's  dwelling- 
house,  but  finding  nothing  there,  he  intimated  to 
the  appellant  his  wish  to  ezamine  the  sale  shop  in 
the  market-place  at  Ilkeston,  and  requested  that 
he  would  go  himself,  or  send  someone  with  the 
key  to  admit  bim ;  that  tbe  appellant  angrily 
replied  that  he  would  not  go,  nor  allow  him  or 
any  other  person  to  enter  his  shop  on  the  Sunday, 
orbefore  nine  o'clock  on  Monday  morning,  when 
it  would  be  opened  as  usual  for  business.  The  iu- 
Bpector  intimated  to  the  appellant  that  it  would 
probably  be  his  duty  to  summon  him  if  he  per- 
sisted in  bis  refusal  to  allow  tbe  inspection.  The 
appellant,  however,  could  not  be  induoed  either  to 
go  with  tbe  inspector  himself,  or  to  send  anyone 
else  witb  the  key  to  open  the  abop. 

It  did  not  appear  in  evidence  whether  the  in- 
spector ever  went  and  tried  the  ahop  door  on  the 
Sunday  or  not. 

Two  other  witnesses  were  called,  and  proved 
chat  about  half-past  seven  the  same  evening,  thoy 
were  standiug  togstlwi  va  v\L«Tn»s^«IV'V>>'='^i'^^'>^ 
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Q.B.] 


Shall  (app.)  v.  Bicklbt  (rasp.) 


[Q.B. 


observed  inspector  Bickley  standing  with  a  police 
constable  at  a  distance  of  some  thirty  yards  from 
the  shop ;  that  whilst  they  were  so  standing  they 
noticed  something  over  the  door  of  the  appellant's 
shop,  where  there  was  a  small  open  grating.  One 
witness  described  it  as  a  person  looking  out,  and 
the  other  as  a  hand  or  face,  or  something  of  the 
sort.  Presently  the  inspector  and  police  constable 
wero  observed  to  go  away,  and  having  gone,  two 
women  came  out  of  the  appellant's  shop,  one  beinff 
the  appellant's  wife  and  the  other  a  stranger,  and 
the  latter  carrying  a  bundle,  described  as  being 
somewhat  larger  than  a  man's  hat.  They  proceeded 
a  short  distance  down  the  street,  and  returned  to 
the  shop. 

It  was  proved  that  on  Monday  morning  the  in- 
spector, Bickley,  went  about  ten  o'clock  to  the 
appellant's  shop,  found  it  open,  and  the  defendant 
there.  Around  the  shop  lay  sundry  pieces  of 
meat,  several  of  them  looking  dark  coloured  and 
dry,  as  if  old  killed.  On  this  occasion  .the  appel- 
lant threatened  the  inspector,  *'  If  you  touch  any 
of  my  meat  I'll  chop  your  fingers  off." 

No  evidence  was  called  for  the  defence,  nor  any 
attempt  made  seriously  to  question  the  evidence 
of  the  witnesses  for  the  prosecution. 

The  appellant's  attorney  contended  that  three 
o'clock  on  Sunday  afternoon  was  not  a  "  reason- 
able time,"  and  called  attention  to  sect.  2  of 
2(3  &  27  Vict.  c.  117,  which  gives  authority  to  the 
inspector  to  enter  places  where  meat,  &o.,  is  de- 
posited only  at  ''reasonable  times,"  and  urged  that 
the  inspector  havine  no  lawful  claim  to  enter  at 
such  a  time,  and  under  such  circumstances,  there 
could  be  no  offence  in  refusing  to  admit  him ;  and, 
moreover,  that  the  offence  of  "  prevention,"  as 
laid  in  the  summons,  was  not  supported  by  the 
evidence. 

The  justices  being  of  opinion  that  under  the  cir- 
cumstances tho  time  was  not  unreasonable,  and 
that  it  was  the  duty  of  the  appellant  to  have  ac- 
companied the  inspector,  or  sent  someone  with  him 
to  admit  him  into  tho  sale  shop  in  the  market- 
place to  make  the  desired  inspection,  convicted 
the  appellant,  and  adjudged  him  to  pay  a  penalty 
of  208.,  and  30«.  for  costs.  And  upon  his  appli- 
cation they  reserved  this  case  for  the  opinion  of 
the  court. 

If  the  court  shall  be  of  opinion  that  the  time  in 
question  was  an  unreasonable  time,  and  that  the 
appellant  was  not  bound  to  go  or  send  to  his  shop 
and  open  it  at  that  time  to  allow  of  the  inspection ; 
or  that  the  evidence  otherwise  failed  to  establish 
the  offence  charged  in  the  information,  the  con- 
viction was  to  be  quashed,  and  if  otherwise  to  be 
confirmed. 

Mellor  argued  for  the  appellant. — By  26  &  27 
Vict.  c.  117.  s.  2,  "The  medical  officer  of  health, 
or  inspector  of  nuisances,  may  at  all  reasonable 
times  inspect  and  examine  any  animal,  carcase, 
meat,  poultry,  game,  flesh,  fish,  fruit,  ve^tables, 
corn,  bread,  or  llour,  exposed  for  sale  or  deposited 
in  any  place  for  the  purpose  of  sale  or  of  prepara- 
tion for  sale,  and  intended  for  the  food  of  man,  the 
proof  that  the  same  was  not  exposed  or  deposited 
for  such  purpose  or  purposes,  or  was  not  intended 
lor  the  food  of  man,  resting  with  the  party  charged ; 
and  in  case  any  such  animal,  carcase,  meat,  poultry, 
^mc,  flesh,  fish,  fruit,  vegetables,  com,  bread,  or 
Sour,  appear  to  him  to  be  diseased,  or  unsound,  or 
UDwholeeome,  or  unfit  for  the  food  ol  man,  \\i  b^ibM 
be  lawful  for  such  medical  officer  of  \ieaU\i,  or  m< 


spector  of  nuisances,  to  seize,  take»  and  carry  away 
the  same,  or  direct  the  same  to  be  seized,  tdcen, 
and  carried  away  by  any  officer,  eervaat^  or  assiB- 
tant,  in  order  to  have  the  same  dealt^  with  by  i 
justice ;  and  if  it  shall  ap|)ear  to  the  justice  that 
any  such  animal,  or  any  of  the  said  articles,  is  dia- 
eased,  or  unsound,  or  unwholesome,  or  unfit  for 
the  food  of  man,  he  shall  order  the  same  to  be 
destroved,  or  so  disposed  of  as  to  prevent  sach 
animal  or  articles  from  being   exposed  for  sale 
or  used  for  such  food;  and  the   person  to  wbom 
such  animal,  carcase,  meat,  poultry,  game,  flesh, 
fish,  fruit,  vegetables,  com,  bread,  or  floor  belongs, 
or  did  belong  at  the  time  of  sale  or  of  exposure  for 
sale,  or  in  whose  possession  or  on  whose  premises 
the  name  is  found,  shall  upon  conviction  be  liable 
to  a  penalty  not  exceeding  202.  for  every  animal, 
carcase,  or  fish,  or  piece  of  meat,  flesh,  or  fish,  or 
any  poultry  or  game,  or  for  the  parcel  of  frm, 
vegetables,  com,  oread,  or  flour  so  found,  or  at  the 
discretion  of  the  justice,  without  the  infliction  of  a 
fine,  to  imprisonment  in  the  common  gaol  or  hoax 
of  correction  for  a  term  of  not  more  than  three 
calendar  months."    And  by  sect.  2,  *'  In  case  any 
person  shall  in  any  manner  prevent  such  medicai 
officer  of  health  or  inspector  of  nuisances  from 
entering    anv    slaughter-house,    shop,    buildings 
market,  or  other  place  where  such  animal,  carcase, 
meat,  poultry,  or  fish  is  kept  for  the  purpose  of 
sale  or  of  preparation  for  sale,  or  shall  in  suiy  manner 
obstruct  or  impede  him,  or  his  servant  or  assistant, 
when  duly  engaged  in  carrying  the  provisions  of 
this  Act  into  execution,  such  person  shiEdl  be  liable 
to  a  penalty  not  exceeding  52.       First,  it  cannot  be 
said  that  three  o'clock  on  a  Sunday  afternoon  was 
a  reasonable  time  for  an  examination  by  the  in- 
spector at  all,  much  less  was  it  reasonable  at  that 
time  to  call  upon  the  appellant  to  go  half  a  mile  to 
open  a  shop  at  which  nothing  was  exposed  for  sale, 
nor  deposited  for  the  purpose  of  sale,  or  of  prepa- 
ration for  sale.    [Blackburn,  J. — ^The  magistntes 
seem  to  have  referred  to  us  the  question  whether, 
as  a  fact,  this  was  a  reasonable  time.    How  can  we 
say  that  the  circumstances  might  not  render  it 
reasonable  P]    The  object  of  this  Act  does  not  seem 
to  have  been  to  increase  an  inspector's  powers, 
for  the  words,  "  at  all  reasonable  times,"  occur  in 
the  26th  section  of  18  &  19  Vict.  o.  121,  which  it 
repeals.    The  difference  in  the  two  Acts  is  chieflj 
as  to  the  onus  of  proof  in  respect  of  the  intentkn 
for  the  food  of  man.    [Biackbu&x,  J. — I  do  not 
think  the  inspector's  judgment  of  what  is  reaKm- 
able  time  should  be  finid ;  but  the  justices  must 
have  a  discretion  in  determining  what  time,  under 
the  circumstances  of  each  case,   is  reasonable.] 
Secondly,  the  Act  does  not  say  a  man  is  to  apea 
his  shop  for   the  examination  of  the  inspector. 
[GocKBURN,  C.J. — Nor,  at  all  events,  to  go  half  a 
mile  for  that  purpose.]    The  words,    "{vrevent. 
obstruct,  impeae,"  all  involve  some  physical  re 
sistance  to  tne  inspector.    All  the  appellant  did 
was  to  refuse  to  go  this  distance  himself  or  give  ap 
his  key. 

Cave,  for  respondent. — As  to  the  first  point,  I 
presume  this  court  will  not  say  that,  as  a  mat* 
ter  of  law,  no  time  during  Sunday  is  reaionahte 
for  the  examination  by  an  inspector.  It  mnst 
be  a  question  of  fiict  on  the  cireumstanoes  of 
each  case.  Saturday  night  being  the  moat  com- 
mon time  for  the  sale  of  meat»  the  inspeotors 
o^^Ttwnlties  would  be  considerably  Umited  J^ 
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Q.B.] 


Ifi^BBT  (app.)  V.  GxEEKTiCH  BOAED  OF  WOBKS  (reaps.). 


[Q-1 


timoB.  [Blackburn,  J. — TJoder  the  3rd  enb- 
Bection  of  the  18  4  19  Vict.  c.  121.  b.  11,  it  was 
cleftrlj  contemplated  that  the  local  authority  or 
their  officer  ahonid  enter  premises  where  meat  ia 
found  at  other  than  basiness  hours  and  without 
notice.]  The  Ist  anb-section  provides  for  an  enCiy 
of  preniiseabj  order  of  a  justice  for  the  purpose  of 
sroaudin^  proceedings.  [BucitaDRN,  J. — That, 
bowerer,  is  quite  distinct  from  the  3rd  Hub-seotion.] 
The  case  of  Young  v.  QraHTidqe  (L.  Rep.  4  Q.  B. 
166)  shows  that  the  aeiznre  need  be  made  at  neither 
tbe  time  nor  the  place  of  Bale.  Secondly,  the  words 
of  the  2nd  section  oovei-  this  refusal  to  open  the 
door  or  give  tbe  key.  It  must  be  observed  that 
the  pene^tj  for  an  offence  under  sect.  3  is  much 
less  than  under  sect,  2.  Here  the  appellant  did 
something,  or  refused  to  do  something,  the  result 
of  which  was  to  obstruct  and  impede  the  inspector. 
[Blackbubji,  J. — The  Legislature,  if  it  were  so  in- 
tended, might  have  used  the  words,  "refused  to 
BBsist."  I  nope  some  one  will  call  attention  to  this 
eatut  omiatut  in  the  Act.] 

MtUor  was  not  heard  in  repi  j. 

Per  CvBiAH  (Cockbum,  C.J.,  Blackburn,  Mellor, 
and  Field,  JJ.), 

Judgment  for  appeUanl. 

'CpoD  the  application  ofthe  respondent's  counsel, 
the  conrt  refased  the  appellant  his  coats. 

AttomeTS  for  appellant,  Sand,  Bon,  and  John- 
ton. 

Attorney  for  respondent,  F.  T.  DuboU,  for  8. 
Jjbedt,  Derby. 

Saturday,  June  5, 1875. 
HuBiT  (app.)  V.  Gbeehwich  Boakd    of  Wobkb 

(resps.) 
Paving  new  gtreet — Apparlwnment  of  expentet — ■ 
Appeal~lS  ^  19  Wei.  c.  120,  s.  105—25  &  2S 
Via.  e.  102,  t.  77. 
The  reipondenU  oharged  the  oumtrt  of  land  in  a  lei» 
proportion  than  the  otpneri  of  houte  properly  for 
the  expentes  of  paving  a  neia  Hreet  under  the  Me- 
IropoUt  Managemenl  Amendment  Ad  1862,  ted. 
77.   The  a^eUanl  aas  ovmer  of  one  nf  the  houeeg 
and  premiget  abutting  o»  the  said  street,  each  of 
which  eonti*ted  of  a  dwelling  houte  and  a  garden. 
The  several  gardene  were  not  of  the  same  sixe,  and 
the  several  frontages  of  the  premites  in  the  street 
varied  eoniiderably.     The  defendants  had  not  ap- 
portioned the  charges  according  to  thefrontages,  but 
Itad  charged  the  frontage  of  each  dweHing  house 
toilh  only  a  tmaU  strip  of  ground  used  as  an  ap- 
proach as  house  property,  and  the  garden  fron- 
tage, if  more  than  Ihie,  as  land  at  one-third  of 
the  houie  properly.     The  appellant  teas  charged 
at  the  higher  rate  on  the  whole  of  hie  frontage. 
HeU,  upon  a  ease  slated  by  the  magielrale,  who 
ordered  payment  by  appeUani  of  his  proportion  eo 
charged,  that  the  defendants  under  this  eedion  had 
discretion  to  make  an  a^ortionmenl,  and  that 
there  ie  no  provision  for  any  appeal.     The  court, 
therefore,  refuted  to  consider  the  principle  upon 
which  this  apportionment  was  made. 
This  was  a  case  stated  by  one  of  the  magistrates 
td  the  Police  Courts  of  the  metropolis,  sitting  at 
tiie  Oreenwiob  Police  Court,  in  the  county  of  Sent, 
and  within  the  metropolitan  police  district,  under 
20  &  21  Yict.  o.  4S,  for  the  purpose  of  obtaining 
tho  opinion  of  the  court  on  qnestions  of  law  which 
•nwe  before  bim  as  bereinafter  Bet  forth. 


On  the  24th  Dec.  1874  the  appellant  appeared 
before  tlie  said  m^istrate  in  obedience  to  a  sum- 
mons issued  upon  the  complaint  of  the  respon- 
dents charging  that  the  appellant  on  the  2nd  Oct. 
1874,  in  the  parish  of  Greenwich,  in  the  said 
county,  and  within  the  aaid  Greenwich  district 
aforesaid,  did  neglect  and  refuse  to  pay  the  sum 
of  211.  Is.  Id.,  being  the  amount  charged  upon  and 
to  be  contributed  ny  the  appellant  as  being  the 
owner  of  a  certain  house  and  premises  fronting, 
and  certain  land  abutting  upon,  a  certain  Btreeb 
called  or  known  as  Vanbragh  Fark-road,  East,  in 
the  pariah  of  Greenwich,  in  tbe  county  of  Kent, 
within  the  police  district  nnd  Greenwich  district 
aforesaid,  pursuant  to  a  resolution  and  order  of 
the  reBpondents  for  defraying  the  estimated  costs 
and  expenses  of  paving  tho  said  street,  the  same 
being  a  new  street  within  tbe  meaning  of  the 
Metropolis  Management  Act  1855  and  the  Metro- 
polis Management  Amendment  Act  1862.  The 
magistrate  gave  his  determination  against  the 
appellant,  and  made  an  order  for  the  paymeot  by 
the  appellant  to  the  respondents  of  tho  amount 
claimed,  and,  upon  tho  application  of  the  appellant, 
reserved  the  following  case: — ■ 

Tho  following  facts  were  proved  or  admitted  by 
the  appellant  and  respondents  respectively. 

The  said  street  called  Vanbrugh  Fark-road,  East, 
is  a  "new  street "  under  the  Metropolis  Manage- 
ment  Act  1855  (18  &  19  Vict.  c.  120),  and  the 
Metropolis  Management  Amendment  Act  1862 
(25  &  26  Vict.  o.  102),  and  is  within  the  district  of 
the  respondents. 

On  the  16th  April  1873  a  resolution  was  duly 
passed  by  the  respondents,  whereby  it  was  resolved 
"  that  this  board  deem  it  necessary  and  expedient 
that  Vanbrugh  Park-road,  Vanbrugh  Fark-road 
East,  and  Vanbrugh  Fark-road  West,  in  the  parish 
of  Greenwich,  being  new  streets  within  the  mean- 
ing  of  the  I05th  section  of  the  Metropolis  Manage- 
ment Act  1855,  be  severally  formed  and  paved; 
that  advertisements  be  issued,  inviting  tenders  for 
the  execution  of  the  required  worka  in  tbe  said 
new  BtreetB ;  and  the  several  owners  of  houses 
forming  such  streets,  and  of  the  land  abutting 
thereon  be  charged  with  such  eipeuBes,  according 
to  an  apportionment  to  be  made  by  the  Board." 

Pursuant  to  the  above-mentioned  reeolution,  the 
surveyor  of  the  respondents  estimated  the  amount 
of  tbe  costs  and  ex[«nBes  of  forming  and  paving 
Vanbrugh  Fark-road  East,  hereinafter  referred  to 
as  the  said  street,  at  the  snm  of  4471. 14«.  dd,  and 
the  repondentB  apportioned  the  same  amongst  the 
owners  of  land  and  booses  abutting  on  the  said 
streets  by  the  following  resolution,  at^r,  as  tbe 
respondents  allege,  due  conaideration  of  the  natur« 
of  the  variouB  properties  so  abutting  on  the  new 
street  as  aforesaid  : — 

Besolved  %  That  tiie  sstimated  ooats  and  expenses  of 
formineacd  piiViiiErVaQbrnghFaik'ioiid  Eut,  and  Van- 
bmgh  I^k-raad  WMt,  reapeotivelf ,  in  the  pariah  of 
Oreenwioli.  and  Milton  Conrt-road.  Alei*ndr&-etreet, 
Vaniittart-strMt,  and  Bntt'e-terraoe  reepeotivelr,  in  tbe 
pariab  of  St.  P»nl,  Daptford,  amonnting  for  Vanbrngh 
Paik-road  to  4751.  10>.  6d..  tor  Yanbmgh  Park-raad 
But  to  417!.  14<.  9d.,  for  Vaabrosfh  Puk-road  West  to 
648!.  0(.  id.,  tor  Milton  Conrt-road  to  3471.  12).  lid., 
for  Aleundn-etreet  to  3801.  15i.  lOd.,  for  Tanetttart- 
ttrest  to  8451.  Ki.  dd.,  and  for  Batt't-tarrtce,  to 
S4BJ.  ISt.,  inaladingall  incidental  oostaand  oharga*,b« 
aod  are  hereby  apportionad  amoDgvi  the  ownen  of  tha 
honsesand  land  aibattinff  on  the  Mid  stteels  inthepto. 
portion!  asd  in  manner  Mt  forth  in  the  apportiotimaiita 
liemnadeT  sntored,  and  tliat  *k»  tma^  •oii&inCiM,  vm-A. 
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TAVBBuaB  Pask-boab  East,  Oksxvwxch. 


No.  on 

Plan. 

1 

2 
3 
4 
5 
6 
7 


8 


9 


10 
10a 


11 
12 
13 
14 
15 
16 


Length  of 
frontage. 

..  82^ 

..  bl'O 

..  42-6 

..  41.0 

..  85-5 

..  85-9 

..  410 

..  3^5 

..  23-6J 

..  21-6 

..  lUO-OI 

...  450 

...  55-21 

...  49*91 

...  45*0 

...  73-0* 

...  25*0 

..  18-0 

...  81*21 

...  37*0 

...  42*5 

...  38-3 

...  38"3 

...  42*5 

...  43*7 

...  60-0 

...  89-2i 


f         Amoont. 

£  a.  d. 

5  a  11 

29 

5   5 

21 

16   6 

21 

1   1 

18 

3  9 

18 

7  2 

21 

1  1 

19 

14  7 

4 

0  4 

11 

0  10 

17 

1  8 

23 

8  2 

9 

8  6 

8 

10   0 

23 

2  2 

12 

9  5 

12 

6   9 

9 

4  11 

5 

6   6 

19 

0   0 

21 

15   8 

19 

12  10 

19 

21 

22 

12  10 

15   8 

7   7 

25 

6 

13   7 
13  10 

1141*5 


£417    14     9 


The  appellant  was  at  the  date  of  the  said  resolu- 
tion and  still  is  the  owner  of  one  of  those  hoases 
and  premises  abutting  on  the  said  sti*eet,  viz.,  the 
house  and  premises  numbered  3  on  the  plan,  and 
.numbered  o  in  the  said  resolution. 

Notice  requiring  the  appellant  to  pay  the  portion 
of  the  said  costs  and  expenses  charged  upon  him 
pursuant  to  such  appointment  was  duly  served 
upon  him,  and  the  following  is  a  copy  of  such 
notice : 

Board  of  Works  for  the  Greenwioh  Diatriot. 
Offioei :  Cbnroh-atreet,  Greenwioh,  S.E., 

28th  July,  1874. 
Vanhrugh  Park-road  Eaaty  Oreenineh, 

Sir, — In  porsoanoe  of  a  resolution  and  order  of  the 
Board  of  Worki  for  the  Greenwich  Diatrict,  whereby  it 
was  determined  that  it  was  neoessary  and  expedient  that 
the  aboye  mentioned  street  called  Vanbmgh  Park-road, 
East,  in  the  parish  of  Greenwioh,  in  the  county  of  Kent, 
being  a  new  street  within  the  meaning  of  the  Metropolis 
Management  Act  1855,  and  the  Metropolis  Management 
Amendment  Act  1862,  should  be  formed  and  payed  under 
the  proyisions  of  the  said  Acts,  and  that  the  owners  of 
the  land  and  houses  bounding  or  abutting  on,  and  form- 
ing such  new  street  should  contribute  and  be  charged 
according  to  an  equal  apportionment  for  defraying  the 
costs  and  exjMnses  of  so  forming  and  paying  the  said  new 
street,  I  haye  now  to  giye  you  notice  that  the  amount 
charged  upon  and  to  be  contributed  by  you  in  respect  of 
the  land  and  house  (of  which  yon  are  the  owner)  bound- 
ing or  abuiting  on  the  said  new  street,  is  211.  It,  Id.,  and 
to  request  that  the  said  amount  may  be  paid  to  Mr.  Henry 
Alfred  Collington,  at  their  offices  as  aboye,  within  one 
calendar  month  from  the  seryice  hereof — I  am,  sir,  your 
obedient  seryant,  J.  Spencer. 

Clork  to  the  Board. 
To  the  owner  of  honse,  numbered  3  on  plan,  Yanbrugh 

Park-road  East,  Greenwich. 

The  appellant  refused  to  pay  the  sum  demanded 
of  him  by  the  said  notice  or  any  part  of  it. 

The  appellant's  house  and  premises,  numbered 
0  on  the  plan  referred  to  in  the  said  notice,  have  a 
frontage  of  41ft.  abutting  on  Vanbrugh  Park- 
road  East,  and  consist  of  a  dwelling  house  with 
frontage  of  85fl.  towards  the  said  street,  and  also 
of  a  strip  of  ground  about  6fb.  wide  forming  the 
approach  to  the  said  dwelling-house  and  leading  to 
a  side  entrance  thereto. 

The  premises  numbered  1  on  the  said  plan  have 

a  frontage  of  89ft.  2in.  abutting  on  the  said  street, 

and  consist  of  the  following  particulars :  First,  a 

dwelling-house  with  a  piece  of  ground  be\i\nd  tJiQ 

BAme,  iof^ethev   having   a  frontage  to  l\i«   ««A.d. 


street  of  57ft  (the  front  of  snoh  dwelling-hoDw 
feeing  towards  another  road  ranniDg  at  rigb 
angles  to  the  said  street) ;  and  seoondly,  a  piece  of 
ground  in  front  of  the  said  dwelling-honae,  with  a 
frontage  of  32ft.  2in.  on  the  said  street.  ^  The  pre- 
mises numbered  16  on  the  said  plan,  which  are  on 
the  opposite  side  of  the  road  finom  No.  1.,  have  a 
frontage  of  89ft.  2in.  abutting  on  the  said  street 
and  consist  of  the  following  particalars  :  First,  a 
dwelling-house  with  a  pieoe  of  g^nnd  behind  the 
same,  together  having  a  frontaee  to  the  said  street 
of  50fb.  (the  front  of  such  dwelling-houae  also 
facing  towards  the  said  road  ronning  at  right 
angles  to  the  said  street) ;  and  secondly,  a  piece  of 
ground  in  front  of  the  said  dwelling- house,  with  i 
frontage  of  39f%.  2in.  to  the  said  street.  The  pre- 
mises so  numbered  respectively  1  and  16,  are 
respectively  within  one  enclosure  and  in  one  ooca- 
pation,  and  the  said  several  pieces  of  ground  so 
attached  to  and  forming  part  of  the  saidf  premisei 
numbered  1  and  16  as  aforesaid,  are  set  apart  and 
kept  exclusively  for  the  use  and  enjoyment  of  the 
occupiers  of  the  said  dwelling-hoosea  respectivdj. 
The  premises  numbered  7  on  the  plan  have  a 
frontage  of  83(1.  5in.  abutting  on  the  said  street, 
and  consist  of  the  following  particalars :  First,  a 
dwelling  house  with  frontage  of  38ft.  5in.  towarda 
the  said  street ;  secondly,  a  stable  standing  in 
the  same  line  of  frontage  as  the  dwellin^-hoose, 
with  a  fronts^  of  21ft.  6in.  towards  the  said 
street;  and  thirdly,  a  piece  of  ground,  coloared 
green  on  the  said  plan,  with  a  frontage  of 
23ft.  6in.  The  frontage  of  the  said  piece  of  groand 
is  marked  A  on  the  said  plan,  and  is  set  apart  and 
kept  exclusively  for  the  use  and  enjoyineut  of 
the  occupiers  of  the  said  dwelling-honse.  Part  of 
the  said  piece  of  ground  forms  the  approach  to  the 
said  dwelling-house  and  stable,  and  the  remaiDder 
is  occupied  partly  by  a  carriage  drive  leading 
from  the  said  street  to  the  dwelling-honse  and 
stable,  and  partly  by  gravelled  walks  leading  to 
and  from  the  said  dwelling-house  and  sttJile,  and 
partly  also  by  several  ornamental  flower  beds. 
The  whole  of  the  said  premises  numbered  7  were 
at  the  date  of  the  said  resolution  of  the  said 
respondents  and  still  are,  within  one  enclosore, 
and  were  and  are  held  and  occupied  by  the  same 
owner,  and  used  and  enjoyed  by  him  tq^ther. 

The  premises  numbered  10a  have  a  frontage 
abutting  on  the  said  street  of  86ft.  2in.,  and  con- 
sist of  the  following  particulars :  First,  a  dwdliog- 
house  with  a  frontage  of  37ft.  towards  the 
said  street;  secondly,  a  stable  standing  in  tbe 
same  line  of  frontage  as  the  dwelling-house,  with 
a  frontage  of  18ft.  towards  the  same  street ;  and 
thirdly,  a  piece  of  ground  coloared  green  on  the 
said  plan,  with  a  frontage  of  31ft.  2in.,  abutting 
on  the  said  street ;  the  frontage  of  the  said  piece  of 
ground  is  marked  B  on  the  said  plan.  Part  of  it 
forms  the  approach  to  the  said  dwelling-house 
and  stable,  and  the  remainder  is  oocnpied  pvtlj 
by  a  carriage  drive  leading  from  the  said  street  lo 
the  dwelling-house  and  stable,  and  partly  hj 
gravelled  walks  leading  to  and  from  the  said  dwell- 
ing-house and  stable,  and  partly  by  seTeorml  onui- 
mental  flower  beds.  The  said  several  pieces  of 
ground  respectively  forming  part  of  tltt  faid 
premises  numbered  -  10a  were  and  are  set  ifwrt 
and  kept  exclusively  for  the  use  and  emojmsnt  of 
the  occupier  of  the  said  honse.  The  whole  of  the 
«  said  premises  numbered  IOa  were  9X  the  data  of 
\  \^i^  ^^<^  x«&^\i\1vsu.q1  the  aaid  respondoBlB  an' 
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still  are,  within  one  enclosure,  and  were  and  are 
held  by  the  same  owner,  and  used  and  enjoyed  by 
him  together. 

The  premises  nambered  8  on  the  said  plan  ad- 
join the  premises  numbered  7  on  the  said  plan, 
and  have  a  frontage  of  200fb.  2in.  abutting  on  the 
said  street.  They  consist  of  the  following  par- 
ticulars :  First,  a  dwelling-house,  the  side  or  flank 
wall  of  which  has  a  frontage  of  45ft.  towards  the 
said  street  (the  front  o?  such  dwelling-house 
fronting  towards  another  road  running  at  right 
angles  to  the  said  street) ;  and  secondly  a  piece  of 
ffround  coloured  green  on  the  said  plan  extending 
from  the  rear  of  the  said  dwelling  house  to  the 
premises  numbered  7,  with  a  frontage  of  100ft. 
abutting  on  the  said  street ;  and  thinily,  a  piece 
of  ground  also  coloured  green  on  the  said  plan,  in 
front  of  the  said  dwelling-house,  with  a  frontage 
of  55(1.  2in.  abutting  on  the  said  street. 

The  premises  numbered  9  on  the  said  plan  have 
a  frontage  of  167ft.  9in.  abutting  on  the  said 
street ;  they  consist  of  the  following  particulars  : — 
First,  a  dwelling  house,  the  side  or  flank  wall  of 
which  has  a  frontage  of  45ft.  towards  the  said 
street  (the  front  of  which  dwelling-house  facing 
towards  the  last-mentioned  road  running  at  right 
angles  to  the  said  street),  and  Secondly,  a  piece  of 
ground,  coloured  green  on  the  said  plan,  extending 
from  the  rear  of  the  said  dwelling-house  to  the 
premises  numbered  10,  with  a  frontage  of  73ft.  on 
the  said  street ;  and  Thirdly,  a  piece  of  land  also 
coloured  green  on  the  said  plan  in  front  of  the 
last-mentioned  dwelling-house,  with  a  frontage  of 
49ft.  9in.  on  the  said  street.  The  said  pieces  of 
ground  so  forming  part  of  the  said  premises 
numbered  8  and  9  respectively,  were  and  are  set 
apart  and  kept  exclusively  for  the  use  and  enjoy- 
ment of  the  occupiers  of  the  said  dwelling-houses 
respectively.  Portions  of  the  said  last- mentioned 
pieces  of  ground  in  front  of  the  dwelling-houses 
nambered  8  and  9  respectively,  form  the  ap- 
proaches to  the  said  dwelling-houses  numbered  8 
and  9  respectively.  They  are  not  fenced  off  from 
the    said   respective  dwelling-houses,    and    each 

Siece  of  ground  is  occupied,  partlv  by  a  carriage 
rive  leading  from  the  said  dwelling-house  into 
the  road  in  front,  and  partly  by  gravel  walks  inter- 
secting it  in  different  directions,  and  leading  to 
and  from  the  dwelling-houses.  The  remainder  is 
laid  out  in  ornamental  flower  beds.  The  pieces  of 
ffrousd  in  the  rear  of  the  two  last-mentioned 
dwelling-houses  are  laid  out  with  gravelled  walks 
and  ornamental  flower  beds.  The  whole  of  each 
of  the  said  premises  numbered  8  and  9,  wore 
respectively  at  the  date  of  thn  said  resolution  of 
the  said  district  board,  and  still  are  within  the  en- 
closure, and  were  and  are  held  by  the  same  owner, 
and  used  and  enjoyed  by  him  togetlier. 

The  said  apportioned  amount  of  21Z.  is.  Id. 
charged  upon  the  appellant  as  aforesaid,  has  been 
so  apportioned  and  charged  upon  him  at  one  uni- 
form rate  in  respect  of  the  frontage  of  his  said 
dwelling-house,  and  the  said  strip  of  land  leading 
to  the  entrance  at  the  side  of  such  dwelling-house. 

The  sum  of  34Z.  15«.  9(2.  has  been  apportioned 
and  charged  by  the  respondents  upon  tne  owner 
of  the  aforesaid  dwelling-house  and  premises 
numbered  7,  as  his  share  of  the  said  costs  and  ex- 
penses of  forming  and  paving;  the  said  street. 

In  making  the  said  apportionment,  the  23ft.  Gin. 
of  frontage  hereinbefore  referred  to,  is  charged  by 
the  respondents  in  their  discretion  as  land  at  one* 
Mao.  Cas.— Yol  IX. 


third  of  the  charge  imposed  in  respect  of  the  united 
frontage  of  the  said  house  and  stable.  No.  7. 

The  following  sums  have  been  apportioned  and 
charged  by  the  respondents  upon  the  owners  of 
the  above  particularly  described  premises  as  their 
respective  shares  of  the  said  cobts  and  expenses  of 
forming  and  paving  the  said  street,  viz. :  on  the 
owner  of  No.  1,  34i.  15«.  4d. ;  on  the  owner  of  No. 
7,  34Z.  15«.  9d. ;  on  the  owner  of  No.  8, 49Z.  12«.  4d. ; 
on  the  owner  of  No  9,  441.  Is,  7d. ;  on  the  owner 
of  No.  IOa,  332. 11«.  5d. ;  and  on  the  owner  of  No. 
16,  322.  78,  bd.  In  apportioning  and  charging  the 
said  sums  respectively  the  said  frontages  of 
32ft.  2in.,  23ft."  6in.,  lOOft.,  55ft.  2in.,  49ft.  9in., 
73ft.,  31ft.  2in.,  and  39ft.  2in.  hereinbefore  men- 
tioned, have  been  charged  by  the  respondents  in 
their  discretion  as  land  at  one  third  of  the  charge 
imposed  on  the  owners  of  the  said  premises, 
numbered  2,  3,  4,  5,  6,  10, 11, 12,  13, 14,  and  15, 
in  respect  of  the  entire  frontages  of  such  last 
mentioned  premises  respectively.  No  part  of  the 
frontages  of  the  said  premises  numbered  1,  2,  3.  4, 
5,  6, 10, 11, 19, 13, 14,  and  15,  being  charged  at  the 
reduced  rate. 

It  was  contended  before  the  magistrate  on  the 
part  of  the  respondents,  that  they  had  by  their 
aforesaid  resolution  determined  on  forming  and 
paving  the  said  street,  and  that  the  Metropolis 
Management  Act  1855,  and  the  Metropolis 
Management  Amendment  Act  1862,  had  not  pre- 
scribed the  mode  in  which  the  apportionment  of 
the  expenses  of  forming  and  paving  a  new  street 
was  to  be  made,  and  that  tne  respondents  had 
therefore  a  discretion  to  make  such  apportionment 
in  any  manner  they  might  think  just,  and  that 
they  were  entitled  under  the  circumstances  to 
exercise  it  as  they  had  done,  and  that  the  amount 
charged  to  the  appellant  in  the  said  apportion- 
ment was  valid,  and  could  not  be  impeached  or 
called  in  question  before  the  said  magistrate.  It 
^was  contended  on  the  part  of  the  ^appellant  that 
the  respondents  could  not  make  their  own  appor- 
tionment capriciously,  or  treat  house  property  as 
land  in  making  their  apportionment,  and  tnat  they 
ought  to  have  divided  and  apportioned  the  ex- 
penses of  forming  and  paving  the  said  street 
equally  among  the  said  owners  of  the  property 
abutting  on  the  street  according  to  their  respec- 
tive frontages.  It  was  further  contended  on  his 
behalf  that  the  piece  of  ground  between  the  house 
and  stable  on  the  premises  numbered  7,  and  the 
pieces  of  ground  at  the  front  and  rear  of  the  houses 
numbered  8  and  9,  and  the  pieces  of  ground  at  the 
front  of  the  hoases  numbered  I  and  16  were 
respectively  under  the  circumstances  stated  in  the 
case,  subordinate  and  auxiliary  to  the  respective 
dwelling-houses  as  residences,  and  for  the  pur- 
poses of  making  the  apportionment  in  question 
were  under  the  said  Acts  to  be  treated  as  part  of 
the  respective  houses  or  house  property,  and  not 
as  "  land.''  And  it  was  also  contended  on  his  be- 
half, that  the  amount  charged  to  the  appellant  in 
the  said  apportionment  could  be  called  in  question 
before  the  magistrate. 

The  questions  for  the  opinion  of  the  court  were, 
first,  whether  the  said  apportionment  made  by  the 
respondents  of  the  estimated  costs  and  expenses 
of  terming  and  paving  the  said  street  was  bmding 
upon  the  magistrate,  or  whether  he  had  power  to 
enquire  into  the  correctness  of  the  principle  on 
which  it  was  made;  aeoondV^^x^  V'^^oai^v^'^^^  *^^ 
enquire  into  tVie  ooxrecfeufts^  ol  N^iaa  \ft\\ia\s?^^*'^^"^ 
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whether  the  principle  adopted  by  the  board  was 
correct. 

If  the  court  should  be  of  opinion  that  the  said 
apportionment  made  by  the  respondents  was  not 
binding  upon  the  ma^strate,  and  that  he  had 
power  to  enauire  into  the  correctness  of  the  prin- 
ciple upon  which  it  was  made,  and  that  the  prin- 
ciple adopted  by  the  respondents  was  not  correct, 
then  his  order  upon  the  appellant  for  payment 
of  211.  Is,  Id.  was  to  be  quashed;  but  if  the  court 
should  be  of  opinion  that  he  had  no  power  to  enquire 
into  the  correctness  of  the  principle  on  which  the 
said  apportionment  was  made,  or  that  the  prin- 
ciple adopted  by  the  respondents  was  correct,  then 
his  said  order  was  to  be  confirmed. 

Brovni,  Q.O.  (with  him  J.  Dighy)  argued  for  the 
appellant. — The  Metropolis  Management  Act  1865 
(18  &  19  Vict.  c.  120),  sect.  105,  imposes  the  ex- 
penses of  paving  a  new  street  upon  "  the  owners 
of  houses  formmg  such  street."  By  the  Metro- 
polis Management  Amendment  Act  1862  (25  &  26 
Vict.  c.  102),  sect.  77,  it  is  enacted,  "  That  when 
any  vestry  or  district  board  shall,  under  the 
powers  given  by  the  105th  section  of  the  Metro- 
polis Management  Act  1855,  have  paved,  or  be 
about  to  pave,  any  new  street,  the  owners  of  the 
land  bounding  or  abutting  on  such  street,  shall  be 
liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners 
of  houses  therein.  Provided  that  it  shall  be  lawful 
for  the  yestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do ;  and  any  such  costs  or 
expenses,  including  the  costs  of  paving  at  the 
points  of  intersection  of  streets,  ana  all  other  inci- 
dental costs  and  charges  shall  be  apportioned  by 
the  vestry  or  district  board,  and  shall  be  recover- 
able either  before  the  work  shall  be  commenced, 
or  during  its  progress,  or  afler  its  completion; 
and  it  shall  be  lawful  for  the  vestry  or  district  | 
board,  at  their  discretion,  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect  of  each 
house  or  premises  by  instalments,  spread  over  a 
period  of  not  exceeding  twenty  years;  and  any 
such  amount  shall  be  recoverable  from  the 
present  or  any  future  owner  of  the  premises, 
cither  by  action  at  law  or  in  a  summary  manner, 
before  a  justice  of  the  peace,  at  the  option 
of  the  said  vestry  or  board."  A  very  similar 
point  to  this,  viz.,  what  was  to  be  included 
in  the  word  "house,"  was  discussed  by  this 
court  on  the  4th  May  1867,  in  Hole  v. 
Co'r^viisaioners  of  Milton^  reported  in  the  31st 
vol.  of  the  Justice  of  the  Peace,  p.  804  (number  of 
2 let  Dec.  1867).  There  the  Local  Improvement 
Act  imposed  a  rate  on  all  "  houses  "  within  the 
parish ;  it  was  held  that  buildings  and  yards  used 
for  purposes  of  business  did  not  come  within 
the  description  of  "  house,"  unless  they  were  also 
within  the  curtilage  of  the  house;  but  gardens 
or  orchards  subordinate  to  .the  occupation  of  the 
house  as  a  residence,  and  occupied  with  the  house 
as  ancillary  thereto,  were  so  included  in  the  word 
**  house."  And  therefore,  a  mill  which  op^jned  into 
the  yard  adjoining  the  house,  and  had  internal  com- 
munication with  the  outbuilding  and  house  was  part 
of  the  house,  and  properlv  included  in  the  rate. 
Cockburn,  C.J.,  remarked  during  the  argument 
that  "Anything  which  can  be  brought  within  the 
curtilage  of  the  house,  such  as  t\\e  gordeii  m 
which  it  stands,  might  perhaps  be  mcluded  m  t\i^ 


word  'house'"  He  also  said  in  his  jadgmeni, 
"  wherever  you  find  anything  that  is  accessory  to 
the  enjoyment  of  the  house  as  a  place  of  habiU- 
tion,  then  I  think  it  probable  it  is  to  be  included 
in  the  word  *  house.' "  Again,  "  Althoagh  where 
the  garden  is  separated,  and  independent  of  being 
accessory  to  and  an  adjunct  of  toe  habitation,  it 
would  not  be  assessable  under  this  Act,  yet  where 
the  gardens  are  convenient  to  the  enjoyment  (^ 
the  house,  there  I  think  they  are  somciently 
within  the  meaning  of  the  term  'house'  in  the 
statute."  Under  the  Publio  Health  Act  1848, 
and  the  Local  Government  Act  1858,  the  appor- 
tionment is  conclusive  after  three  months :  {HeiJcdk 
V.  Local  Board  of  Atherton,  29  L.  T.  Rep.  530.). 
This  court  reviewed  an  apportionment  under 
these  Metropolis  Management  Acts  in  Whiiekur(k 
V.  Fulham  Board  of  Works  (L.  Rep.  1  Q.  B.  233), 
although  objection  was  taken  in  the  argument 
that  there  was  no  appeal  in  these  cases.  The 
vestry  no  doubt  has  some  discretion  in  the  appor- 
tionment, but  if  they  have  adopted  a  wrong 
principle,  both  the  magistrate  and  this  court  hsTe 
urisdiction  te  put  them  right.  They  have  nol 
lere  adopted  the  principle  of  value  in  apportioo- 
ing  the  expense  to  the  owners  of  houses  and  lands. 
Thev  have  token  the  gardens,  which  are  part  of 
the  nouses  as  lands. 

Manisfy,  Q.O.  (with  him  Willis),  for  the  respOT- 
dents. — The  statutes  have  clearly  given  the  vortry 
power  to  apportion  between  the  owners  of  houses 
and  lands,  "should  they  deem  it  just  and  ex- 
pedient so  to  do,"  and  there  is  no  provision  for 
any  appeal  from  their  decision.  [Stopped  by  the 
Court.J 

CocKBUBN,  C.J. — ^It  seems  to  me  that  by  this 
section,  when  the  vestry  have  made  their  apportion- 
ment, the  magistrate  has  no  power  to  interfere 
with  it.  He  can  only  order  the  amount  to  be 
paid. 

Blackbuiin,  J, — I  am  of  the  same  opinion.  The 
Legislature  has  given  a  vestry  power  to  apportion 
the  charges  in  such  a  case  as  this,  and  has  pro- 
vided  no  court  of  appeal.  Whether  the  vestry  were 
right  or  wrong  in  the  principle  they  have  adopted, 
I  have  not  been  able  to  make  up  my  mind. 

Mellor,  J. — I  am  of  the  same  opinion.  I  think 
this  is  a  matter  within  the  jurisdiction  of  the 
vestry,  and  we  cannot  interfere. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  respondents. 

Attorneys   for  appellant,   Nisbet,    Rooke,  and 
Daio. 
Attorney  for  respondents,  J,  Spencer, 


\ 


Tuesday f  June  8,  1875. 
Commercial  Gas  Company  (apps.)  v,  Scort  (resp.). 

Metropolitan  Oas  Companies — Incorporation  of  f»* 
pealed  provisions — Supply  of  gas  under  pressur* 
—10  Vict.  c.  15, 15  ^  16  Vict.  c.  155,  &  J-  24 
Vict.  c.  125,  3-1  ^  35  Vici.  c.  41. 

The  appellants  were  constituted  by  the  ComfMrM 
Gas  Act  1852,  which  incorporated  the  Chuwof^ 
Clauses  Act  1847.  The  Metropolis  Oa$  Act  1860 
relates  to  the  appellants,  and  applies  iksAd<if 
1847  to  them  as  fully  as  if  their  ycuwerks  wert 
authorised  by  that  Act  The  Ckisworks  CUauff 
Act  1871  provides  by  sect.  1,  thai  U  thaU  he  cm* 
%irued  as  one  Act  with  the  Ad  of  1847,  omI  A^ 
\U  'i^Tiy^juWAA  iKaU\^«  KeU2  to  repeal  md  ssfsr^ 
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sede  such  of  the  provisions  of  that  Act  as  are  in^ 
consistent  with  u.  By  sect,  3  the  provisions  of 
the  Ad  are  to  apply  to  every  gas  undertaking 
authorised  by  any  special  Act  hereinafter  passed. 
By  ss.  11  4*  36  a  penalty  is  imposed  whenever  a 
company  neglect  or  refuse  to  give  a  supply  of  gas 
to  any  owner  or  occupier  under  such  pressure  as 
is  prescribed. 

The  appellants  were  convicted  for  breach  of  these 
last  sections  in  respect  of  a  total  discontinuance 
of  supply  of  gas  to  a  consumer, 

Seld,  upon  a  case  stated,  that  the  Metropolis 
Gas  Companies  mentioned  in  the  Act  of  1800 
are  subject  to  the  provisions  of  the  Gasworks 
Clauses  Act  1871 ;  ayid  thai  upon  the  facts  the 
conviction  wa^  right. 

This  was  a  case  stated  by  one  of  the  magistrates 
sttting  at  the  Worship-street  Police  Court,  under 
20  &  21  Vict.  c.  43,  for  the  opinion  of  the  courc. 

The  appellants,  on  the  24th  Dec.  1874,  appeared 
before  the  said  magistrate  in  answer  to  a  summons 
taken  out  against  them  by  the  respondent,  which 
eummons  was  as  follows  : 

Polioe  Court,  Worship-Btreet. 

Metropolitan  PoUc0\  To  the  Commeroial  Gas  Comany 
District  to  loit.  j  of  Ben  Jonson's  Fields,  Stepney. 
Whereas  complaint  hath  this  day  been  made  before  the 
anderei^ned,  one  of  the  mai^atratea  of  the  Police  Courts 
of  the  Metropolis,  sitting  at  the  Police  Court,  Worship- 
street,  in  the  County  of  Middlesex,  and  within  the 
Metropolitan  Polioe  District,  by  William  Scott,  for  that 
^on,  on  the  12th  Dec.  1874,  in  the  Parish  of  Whitechapel, 
m  the  County  of  Middlesex,  and  within  the  said  district, 
did  nnlawfuDy  discontinue  a  supply  of  gas  bv  less  thaii 
one  month's  notice,  in  writing,  to  the  said  Williiun  Scott, 
the  consumer,  contrary  to  the  statute ;  and  these  are, 
therefore,  to  command  you,  in  her  Majesty's  name,  to  be. 
Mid  appear  on  Thursday  next  at  two  o'clock  in  the  after, 
noon  at  the  Police  Court  aforesaid,  before  me  or  such 
other  magistrate  of  the  said  Police  Court  as  may  then  be 
there  to  answer  to  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  18th  Deo.  1874,  at 
the  Polioe  Court  aforesaid.  H.  J.  Bushby  [L.S.]. 

The  respondent  occupies  premises  within  the 
limits  of  the  special  Act  of  the  appellants,  and  be- 
fore and  at  the  time  of  the  cause  of  complaint,  and 
ap  to  the  final  adjudication  herein,  was  entitled  to 
be  supplied  by  them  with  gas.  On  12th  Dec.  1874, 
the  appellants  cut  oif  and  thenceforth  discontinued 
the  supply  of  gas  to  the  respondent's  premises, 
without  giving  him  one  month  s  notice  in  writing, 
although  no  rate  for  gas  theretofore  supplied  to 
him  was  in  arrear,  and  without  any  breach  by 
respondent  of  any  of  the  provisions  of  the  Metro- 
polis Gas  Actl8t)0  (23  &  24  Vict.  c.  125),  or  of  any 
other  act.  At  the  close  of  the  case  for  the  re- 
spondent it  was  submitted  to  the  said  magistrate 
by  the  counsel  for  the  appellants  that  the  21st 
section  of  the  said  Metropolis  Gas  Act,  1860,  on 
which  the  summons  was  framed,  created  no 
ofience,  and  provided  no  pcnaty,  but  that  it  was 
Bimply  directed  that  no  contract  between  a  gas 
company  and  a  consumer  should  contain  any  term 
or  condition  entitling  the  gas  company  to  discon- 
tinue any  supply  of  gas  to  a  consumer  by  less  than 
one  month's  notice  in  writing,  unless  his  rate  were 
in  arrear,  and  then  only  after  three  days*  notice  in 
writing.  The  said  magistrate  was  of  opinion  that 
this  objection  was  well  found,  but  intimated  that 
he  should  amend  the  summons  in  the  terms  of  the 
86th  section  of  the  Gasworks  Clauses  Act  1871 
(34  A  35  Vict,  a  41). 

The  amendment  <^  the  summons  was  consented  I 


to  by  the  counsel  both  for  the  appellants  and  the 
respondents,  and  when  it  had  been  so  amended,  in- 
stead of  charging  that  the  appellants  "  did  unlaw- 
fully discontinue  a  supply  of  gas  by  less  than  one 
month's  notice  in  writmg  to  the  said  Wm.  Scott,  the 
consumer,  contrary  to  the  statute,"  the  summons 
charged  that  the  appellants  "  did  unlawfully  ne- 
glect and  refuse  to  give  a  supply  of  gas  to  tho 
said  Wm.  Scott,  being  an  owner  of  premises  with- 
in the  limits  of  the  special  Act  entitled  to  the 
same  under  such  pressure  as  is  prescribed." 

To  thin  summons  the  counsel  for  the  appellants 
objected  that  as  amended  it  could  not  bo  sustained, 
because  by  the  third   section    of   the    Gasworks 
Clauses  Act  1871  (34  &  35  Vict.  c.  41)  the  opera- 
tion of  that  statute  was  as  they  contended  con- 
fined to  every  gas  undertaking  "  authorised  by  any 
special  Act  hereafter  passed,"  and  therefore  that 
it  could  not  apply  to  an  undertaking  like  that  of 
the  appellants  which  was  incorporated  in  the  year 
1847.    It  was  further  contended  on  the  part  of 
the  appellants  that  the  36th  section  of  the  Gas- 
works Clauses  Act  1871,  upon  which  the  amend- 
ment summons  had  been  framed,  did  not  apply  to 
a  case  where  there  had  been  a  total  discontinuance 
by  a  gas  company  of  a  supply  of  gas  to  a  consumer, 
but  that  the  words  "under  such  pressure  as  is 
prescribed,"  plainly  limited  the  operation  of  the 
clause  to  a  case  where  the  undertakers  neglected 
or  refused  to  give  a  supply  of  gas  to  an  owner  or 
occupier     within    their    district     "under     such 
pressure  "  as  their  special  Act  prescribed.    It  was 
further  contended  on  the  part  of  the  appellants 
that  the  only  penal  remedy  tor  a  discontinuance  of 
gas  was  given  by  the  17th  section  of  the  Metropolis 
Gus  Act  1860,  and  that  the  respondent  had  not 
made  the  written  application  therein  required.     It 
was  replied  on  the  part  of  the  respondent  that  tho 
1st   section  of   the  Gasworks  Clauses  Act  1871 
(34  &  35  Vict.  c.  41)  having  incorporated  the  Gas- 
works Clauses  Act  1847  (10  Vict.  c.  15),  which  latter 
Act  had  been  incorporated  by  the  52nd   section 
of  the  appellants'   special  Act  (15  &    10    Vice. 
c.  115),  the  provisions  of  the  Gasworks  Clausea 
Act  1871  were  applicable  to  and  binding  upon  the 
appellants,  and  that  the  17th  section  of  the  Metro- 
polis Gas  Act  1860,  did  not  apply  to  a   discon- 
tinuance of  gas. 

The  said  magistrate  was  of  opinion  that  tho 
contention  on  the  part  of  the  respondent  was 
right,  and  convicted  the  appellants,  inflicting  a 
penalty  of  101.  and  costs,  but  granted  this  case  for 
the  opinion  of  this  court. 

The  question  for  this  court  to  decide  was  whether 
the  appellants  were  rightly  convicted.  If  so,  tho 
conviction  was  to  be  confirmed ;  if  not  it  was  to  bu 
quashed. 

Waikin  Williams,  Q.C.,  argued  for  the  appellants. 
The  four  Acts  of  Parliament  to  be  considered  are : 
The  Gasworks  Clauses  Act  1847  (10  Vict.  c.  15), 
The  Commercial  Gas  Act  1852  (15  &  16  Vict,  civ.), 
The  Metropolis  Gas  Act  1860  (23  &  2-^  Vict.  c.  125), 
and  The  Gasworks  Clauses  Act  1871  (34  &  35 
Vict.  c.  41).  The  private  Act  1852,  provides  by 
sect.  52,  that  the  Act  of  1847,  together  with  other 
Acts  mentioned,  "except  so  far  as  the  several 
provisions  of  those  Acts  respectively  are  repug- 
nant to  or  inconsistent  with  any  of  the  provisions 
or  purposes  of  this  Act,  shall  be  incorporated  with 
this  Act."  Under  neither  of  these  Acts  can  any 
conviction  be  justified  by  tha  CvsjcXa  ^Xia^fe^.  'Wnr.w  , 
came  Hie'^ettopoVia  Qrtk^  K<i\»\^i^^>^\2^^^a^^'^^x^^^ 
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this  company  amongst  others  in  the  preamble, 
and  is  applied  by  sect.  3  to  this  company, 
specifically.  Sect.  21,  according  to  which  the 
sammons  was  framed,  provides  that  no  contract 
for  any  of  the  purposes  before  mentioned  between 
gas  companies  and  consumers  shall  contain  any 
term  or  condition  "which  shall  entitle  the  gas 
company,  except  for  breach  of  any  of  the  pro- 
visions of  this  Act,  to  discontinue  any  supply  of 
gas  by  less  than  one  month's  notice  in  writmg  to 
the  consumer,  unless  the  rate  due  for  gas  shall  be 
in  arrear,  in  which  case  three  days  notice  in 
writing  to  the  consumer  shall  be  sufficient." 
This  section,  however,  contains  no  penalty  for  a 
breach  of  this  term ;  nor  indeed  does  it  nor  any 
part  of  the  Act  require  a  month's  notice,  or 
authorise  a  company  to  discontinue  a  supply  afler 
a  month's  notice.  Clearly  therefore  there  could  be 
no  conviction  under  that  Act.  Now  by  the  36th 
section  of  the  last  Act  of  1871  "  Whenever  the 
undertakers  neglect  or  refuse  to  give  a  supply  of 
gas  to  any  owner  or  occupier  of  premises  within 
the  limits  of  the  special  Act  entitled  to  the  same 
under  such  pressure  as  is  prescribed,  they  shall  be 
liable  to  a  penalty  not  exceeding  408.  for  each  day 
during  which  such  default  continues."  It  may  be 
contended  first,  that  this  section,  even  if  it  applied 
to  the  appellants,  does  not  touch  this  case ;  the 
neglect  or  refusal  is  not  in  respect  of  any  pre- 
scribed pressure.  The  only  conviction  which 
could  be  obtained  for  not  supplying  gas  at  all 
must  be  preceded  by  notice  from  the  consumer 
recfuiring  the  supply  under  sect.  11  of  that  Act  of 
1871,  or  under  sect.  17  of  the  Metropolis  Qas  Act 
1860.  But  this  Act  of  1871  does  not  In  any  way 
apply  to  the  appellants ;  by  sect.  3  "  The  provisions 
of  this  Act  shall  apply  to  every  gas  undertaking 
authorised  by  any  special  Act  hereafter  passed ; 
it  is  nowhere  made  to  apply  to  gas  companies 
previously  in  existence.  Although  the  1st  section 
repeals  the  Act  of  1847  to  some  extent,  it  cannot 
without  express  words  repeal  those  provisions  of 
it  which  were  incorporated  in  the  private  Act  of 
1852,  which  is  left  unrepealed :  (Beg.  v.  Smith, 
L.  Rep.  8  Q.  B.  146). 

Kydd,  for  the  respondent. — It  would  be  absurd 
if  the  Legislature  had  given  a  consumer  a  remedy 
for  bad  gas,  and  no  remedy  for  his  failure  to  obtain 
any  gas  at  all.  The  words  of  the  36th  section  of 
the  Act  of  1871  are  wide  enough  to  cover  this  case. 
As  to  the  application  of  this  Act  to  the  appellants, 
the  49th  section  of  the  Act  of  1847  enacts  **  that 
nothing  herein  or  in  the  special  Act  contained 
shall  be  deemed  to  exempt  tne  undertakers  from 
any  general  Act  relating  to  gasworks,  or  any  Act 
for  improving  the  sanitary  condition  of  towns  and 
populous  districts,  which  may  be  passed  in  the 
same  session  in  which  the  special  Act  is  passed,  or 
any  future  session  of  parliament."  The  rule  re- 
garding the  repeal  of  incorporated  provisions  with- 
out express  mention  depends  upon  the  words  used 
in  the  repeal  clause.  If  a  general  provision  be  dis- 
tinctly applied  to  a  class  or  status  of  individuals 
or  things,  it  is  not  limited  to  those  who  subse- 
quently become  members  of  that  class ;  Beg.  v. 
Vine  (L.  Rep.  10  Q.  B.  195 ;  31 L.  T.  Rep.  N.  S.  842). 
The  words  of  the  1st  section  of  the  Act  of  1871 
are  very  precise  and  extensive  and  are  quite 
sufficient  to  include  all  companies  with  wnose 
private  Acts  the  provisions  of  the  Act  of  1847  are 
jnoorporated ;  the  words  are:  "The  Grtta^oxk^ 
CJauaea  Act  1847,  and  this  Act  shaXL^  coh^^xm^^ 


together  as  one  Act,  and  the  proTisions  of  tbii 
Act  shall  be  held  to  repeal  and  sapersede  such  of 
the  provisions  uf  that  Act  as  are  inconsistent  with 
this  Act." 

Watkin  WiUiams,  Q.O.,  in  reply.— The  Act  of 
1860,  which  was  passed  expressly  to  regulate  ths 
appellants  and  other  companies  mentioned  in  the 
preamble,  provides  (sect.  2),  that  *'  The  Gasworks 
Glauses  Act  1847  (except  so  far  as  the  proyisioaa 
thereof  are  inconsistent  with  this  Act)  is  inoor^ 
porated  with,  and  forms  part  of  this  Act,  and  shaU 
apply  to  the  several  companies  before  named  or 
referred  to  as  fully  as  if  the  gasworks  ci  tiie 
several  companies  were  authorised  by  this 
Act."  There  is  no  mention  of  this  Act  of 
1860  in  the  Act  of  1871,  and  it  could  not, 
therefore,  have  been  intended  to  repeal  by  the 
latter  Act  any  provisions  of  an  earUer  Act  not 
alluded  to. 

Lush,  J. — I  am  of  opinion  that  this  conviction 
was  right.  The  (Gasworks  Clauses  Act  of  1847  ii 
to  apply  by  the  first  section  "to  such  gasworks 
as  shall  bo  authorised  by  any  Act  of  Parliameni 
hereafter  to  be  passed,  which  shall  declare  that 
this  Act  shall  be  incorporated  therewith."  The 
private  Act  of  the  appellants'  company,  passed  in 
1852  declared  the  incorporation  of  the  Act  of 
1847.  Then  in  1860,  the  Metropolis  Gas  Act, 
naming  this  and  other  companies,  aathorised  a 
monopoly  of  the  London  gas  supply,  and  by 
sect.  2  expressly  incorporated  the  Act  of  1847 
amongst  its  provisions.  From  that  time  to  the 
year  1871,  the  Act  of  1847,  as  adopted  by  the  Act 
of  1860,  related  to  all  the  London  gas  companies, 
and  constituted  the  general  law  concerning  gu  in 
the  Metropolis.  The  Act  of  1871  was  not  limited 
to  the  London  companies,  and  therefore  made  no 
reference  to  the  Metropolis  Gas  Act  of  1860;  bat 
there  is  nothing  in  it  to  exclude  its  application 
from  those  companies.  By  the  first  section  the 
general  Act  of  1847,  to  which  the  London  com- 
panies are  subject,  is  to  be  oonstmed  as  one  Act 
with  the  new  Act,  and  the  provisions  of  the  new 
Act  are  to  be  held  to  repeal  and  supersede  soch 
of  the  provisions  of  the  earlier  Act  as  are  incon- 
sistent with  it.  The  effect  of  sect.  3  is  not  to 
limit  the  application  of  the  Act  to  future  gas 
companies,  but  to  extend  its  application  to  ihem 
beyond  the  mode  of  adoption  provided  in.  the 
previous  general  Act.  I  think  there  is  not  the 
slightest  doubt  that  every  provision  of  the  Act  of 
1871  governs  all  the  gas  companies  in  LondoD. 
It  would  be  an  extraordinary  thin?  if  it  wen  not 
so,  and  it  would  bo  somewhat  alarming  if  Mr. 
Williams's  argument  were  ^ood.  The  residt  would 
be  that  no  general  provisions  of  law  could  apply 
to  the  Metropolis  if  it  had  previously  been  soljfect 
to  any  exclusive  legislation  on  the  same  subject 
Then  comes  a  question  as  to  the  oonstructaon  of 
the  36th  section,  upon  that  I  am  clearly  of  opinion 
that  the  appellants  are  liable.  The  preceding  Ada 
gave  no  remedy  to  a  consumer  for  the  discon- 
tinuance of  his  gas,  but  the  Act  of  1871  supplies 
that  omission.  By  sect.  11,  ''the  undeitaJbers 
shall,  upon  being  required  so  to  do  by  the  owner 
or  occupier  of  any  premises,"  situated  as  de- 
scribed, "give  and  continue  to  giye  a  supply  of 
gas  for  sucn  premises  under  such  preesore  in  the 
main  as  may  be  prescribed."  Sect.  36  most  he 
read  with  sect.  11 ;  and  the  efifeot  is  that  a  gtf 
^  company  neglecting  to  supply  gas  at  all  to  pnoii 
\  ^Ti\A\\!b^  «Sia  T«fljQ^^fai<^  tA  haye  it»  or  aiippi|iiV  ^ 
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nndor  improper  pressure,  is  subject  to  a  penalty. 
In  this  case  the  conviction  was  justified,  and  none 
of  the  objections  to  it  are  tenable. 

QuAiN,  J. — I  am  of  the  same  opinion.  Imme- 
diately it  appeared  that  the  general  law  concerning 
gaa  appliea  to  this  company,  and  it  so  appears  I 
think  not  only  from  the  incorporating  clause  of 
the  Act  of  1871,  but  also  by  the  Metropolis  Gas 
Act  of  1860,  the  argument  of  Mr.  Williams  failed. 
That  Act  of  1860  applies  the  general  Act  of  1847 
to  all  the  companies  there  mentioned,  and  amongst 
them  to  the  appellants.  The  first  section  of  the 
Act  of  1871  applies  that  Act  to  all  companies  to 
which  the  Act  of  1847  previously  appUed;  and 
the  effect  of  sect.  3  is  to  apply  that  Act  and  all 
its  provisions  to  every  new  company  save  when 
expressly  varied  or  excepted.  I  think  the  ma- 
l^strate  properly  allowed  the  summons  to  be 
amended,  and  the  facts  proved  established  an 
offence  under  the  Act  of  1871. 

Judgment  for  respondent. 

Attorneys  for  appellants,   Hollams,  Son,  and 
Coward, 
Attorney  for  respondent,  H,  B,  Roberta, 


May  29  and  July  6,  1875. 

HOLLETT  (app.)  V.   OVSRSEEBS   OF    CoRRINGHAH 

(resps.). 

Exemption  from  highway  rates — Immem,orial  non- 
payment— No  proof  of  existence  of  highways — 
Onus  of  establishifig  consideration  for  exemption. 
The  appellant  was  occupier  of  a  farm  forming  part 
of  a  township,  and  claimed  exemption  from  the 
highway  rates  of  the  township.    It  was  proved 
that  the  owners  and  occupiers  had  nener  in  the 
memory  of  man  paid  highway  rates,  or  done  team 
work,  or  paid  any  composition  in  lieu  thereof  in 
respect  of  this  farm;  and  that  this  farm  from  the 
time  of  Domesday  book  had  been  a  known  district 
and  indiuied  lands  and  premises  of  different 
persons;  but  it  was  not  proved  that  any  highways 
nad  ever  existed  in  the  district. 
Held,  Lush,  J.  dissenting,  that  this  was  not  suffi- 
cient to  establish  the  existence  of  an  immemoricU 
usage  to  charge  this  district  toith  repair  of  its  oum 
highways,  and  to  exempt  it  from  contribution  to 
the  repairs  of  the  highways  without  its  limits. 
This  was  an  appeal  against  two  poor  rates  made 
respectively  the  29th  Sept.  1873,  and  the  18th  Nov. 
1873,  for  the  parish  of  Corringham,  in  the  Gains- 
borough Union,  in  the  parts  of  Lindsey,  in  the 
county    of  Lincoln,  to    the    Epiphany    Quarter 
Sessions  held  Jan.  1874  for  the  said  parts  of  Lind- 
ney.    The  said  court  of  Quarter  Sessions  confirmed  * 
the  rates  subject  to  the  opinion  of  the  court  upon 
the  following  special  case : — 

The  appeUant,  Thomas  Bollett,  is  the  occupier 
of  certain  hereditaments  situated  in  the  parish  of 
Corringham  and  included  in  the  said  rates. 

The  said  hereditaments  so  rated  consist  of  a  farm 
containing  about  640  acres.  As  to  24a.  Ir.  35p.,  a 
portion  of  the  said  hereditaments,  no  question 
Arises,  it  being  admitted  that  there  is  no  ground 
of  complaint  with  respect  to  the  rates  so  far  as 
they  i^ect  such  portions  of  the  said  hereditaments. 
With  regard  to  the  remaining  portions  of  the 
said  herecutaments,  namely,  61^.  3r.  3p.,  ob- 
jection was  taken  to  the  rates  on  the  part  of  the 
appellant  on  the  ground  that  they  were  made  to 
cover  highway  expenses  and  to  provide  for  sums 


due  from  the  respondents,  the  overseers  of  the 
said  parish  of  Corringham,  by  virtue  of  a  precept 
or  precepts  from  the  highway  board  of  the  Gains- 
borough highway  district  directed  to  the  respon- 
dents as  such  overseers;  that  the  said  heredita- 
ments, though  exempt  from  liability  to  contribute 
to  the  expenses  of  the  highways,  are  rated  at  the 
same  amount  in  the  pound  as  the  other  heredita- 
ments in  the  said  parish  which  are  not  so  exempt ; 
and  that  there  is  nothing  to  show  on  the  face  of 
the  said  rates  how  much  was  levied  for  highway 
and  how  much  for  other  purposes. 

It  was  not  disputed  that  the  said  rates  were 
made  to  include  the  highwav  precept  as  aforesaid, 
and  the  following  appeared  to  be  the  facts  with 
regard  to  the  appellant *s  claim  of  exemption : — 

The  poor  law  parish  of  Corringham  contains 
four  townships,  viz.,  Great  Corringham,  Little 
Corringham,  Somerby,  and  Yawthorpe.  Previ- 
ously to  the  year  1868,  the  highways  in  the  said 
townships  were  maintained  as  follows,  viz.,  each 
township  appointed  a  surveyor  and  levied  highway 
rates,  ?md  maintained  its  own  highways  separately. 
At  the  Lindsey  Quarter  Sessions  held  Jan.  1868, 
a  provisional  order  was  confirmed,  by  which  the 
Gainsborough  highway  district  was  formed,  such 
district  including,  inter  alia,  the  four  above-men- 
tioned townships  of  Great  Corringham,  Little 
Corringham,  Somerby,  and  Yawthorpe.  In  pur- 
suance of  this  order  separate  waywardens  were 
appointed  for  each  of  the  said  townships,  and  they 
continued  to  levy  separate  rates  in  eacn  of  the  said 
townships  upon  the  property  previously  rated  to 
the  highways. 

Ou  the  11th  April  1872,  a  provisional  order  was 
confirmed  by  the  said  court  of  Quarter  Sessions  by 
which  the  said  townships  of  Great  Corringham, 
Little  Corringham,  Somerby,  and  Yawthorpe, 
comprising  the  parish  of  Corringham,  were  com- 
bined, ana  it  was  declared  that  the  said  parish  of 
Corringham  should  be  subject  to  the  same  lia- 
bilities in  respect  of  all  highways  within  it  which 
were  before  maintained  by  the  said  townships 
separately,  as  if  all  their  several  liabilities  had 
attached  to  the  whole  parish  of  Corringham. 

In  consequence  of  such  last  mentioned  order  the 
precepts  thereafter  made  by  the  highwav  board  of 
the  Gainsboro'  district  upon  the  parish  of  Cor- 
ringham became  payable  out  of  the  poor  rate  of 
the  parish  of  Corrmgham.  ,^ 

The  said  hereditaments,  in  respect  of  which 
exemption  was  claimed  as  aforesaid,  form  the  prin- 
cipal part  of  a  district  or  estate  containing  about 
700  acres  which  is  known  by  the  name  of  Dnnstell, 
or  Dunstall,  with  Bonsdale,  and  which  is  situated 
within  the  township  of  Great  Corringham. 

It  was  proved  that  in  point  of  fact  the  owners 
and  occupiers  of  Dunstall  have  never  in  the 
memory  ot  man  paid  highway  rates,  or  done  team 
work,  or  paid  any  compodition  in  lieu  thereof  in 
respect  of  hereditaments  situated  in  Dunstall. 

It  was  contended  on  behalf  of  the  appellant, 
that  Dunstall  was  a  hamlet  situated  within  and 
forming  part  of  the  township  of  Great  Corring- 
ham, the  inhabitants  of  which  are  exempt  from 
liability  in  respect  of  the  general  repair  of  the 
highways  in  the  said  township. 

Two  extracts  from  Domesday  Book  with 
relation  to  Dunstall  (then  called  Tunes  tale)  certi- 
fied by  the  deputy  keeper  of  the  records  were  put 
in  by  the  appellant.  The  following  is  the  trans- 
lation of  such  extroAt^  ^^-^^o.  ycl  %» \iWjMSia^l\ss^  ^\ 
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that  part  of  Domesday  Book  relating  to  Lincoln- 
shire, by  Charles  Gower  Smith,  which  was  referred 
to  at  the  trial  of  the  appeal. 

"  In  Duns  tall,  Gram  el  had  two  camcates  of  land 
rateable  to  gelt.  The  laud  is  two  camcates  and  a 
half,  ten  bovates  of  which  are  in  the  soke.  Ivo  has 
there  two  camcates  in  desmesno  and  two  villeins ; 
eleven  eokemen  and  one  bordar  have  two  cam- 
cates. There  is  a  church,  a  priest,  and  a  mill, 
worth  2«.  yearly,  and  there  are  seven  acres  of 
meadow.  The  annual  value  in  King  Edward's  time 
was  40«.,  it  is  now  4L 

"  In  Dunstall  is  one  caracate  and  two  bovates  of 
land  rateable  to  gelt.  This  land  is  twelve  bovates 
(of  which)  four  bovates  are  inland  and  six  bovates 
Roke.  One  villein  and  one  sokeman  hold  there 
half  a  carucate.  Ivo  Tallibor  has  two  bovates,  for 
which  he  renders  soke." 

When  the  apportionment  of  rentcharge  in  lieu  of 
tithes  was  made  for  the  parish  of  Corringham,  a 
separate  tithe  appointment  wa3  made  for  the 
hamlet  or  division  of  Dunstall  and  Bonsdalo,  with 
a  plan  or  map  of  the  place  annexed.  The  soil  of 
the  lane  hereinafter  called  Lair  Hills  Lane,  which 
was  alleged  to  be  a  highway,  was  by  the  said 
apportionment  subject  to  the  payment  of  tithes. 

Dunstall  is  also  described  as  a  hamlet,  in  the 
index  to  the  population  tables  of  1851,  p.  76.  and 
also  in  a  return  ordered  to  be  printed  by  the  House 
of  Commons  on  the  10th  July  1847,  p.  91,  both 
of  which  were  put  in  evidence  by  the  appellant. 

It  was  contended  on  the  part  of  the  appellant, 
first,  that  it  was  not  necessary  to  prove  the 
existence  of  a  consideration  for  the  exemption 
which  Dunstall  had  always  de  facto  enjoyed  in 
order  to  support  such  exemption  in  point  of  law  ; 
and  secondly,  that  if  it  were  necessary  to  prove  a 
consideration,  the  following  evidence  conclusively 
proved  the  existence  of  such  consideration. 

It  was  proved  by  seven  witnesses  on  behalf  of 
the  appellant,  whose  knowledge  of  the  locality 
went  back  to  periods  varying  from  1825  to  1841, 
one  of  them  having  been  for  twenty  years 
Hurveyor  of  highways  for  Great  Corrinpham,  that 
there  was  a  road  called  the  Lair  Hills  Lane,  run- 
ning along  part  of  the  north  side  of  the  Dunstall 
estate,  and  within  the  boundary  of  tbo  same ;  that 
the  said  road  was  not  a  stoned  road,  but  merely  a 
green  lane,  in  some  pla3es  20yds.  wide,  in  part 
fenced  on  both  sides,  and  in  part  0|:>en  to  the 
fields ;  that  the  said  lane  opened  into  a  field  in 
Southorpe,  called  Scott's  close,  from  which  there 
was  a  lane  leading  to  Southorpe,  and  the  said  Lair 
Hills  Lane  was  a  road  leading  from  the  top  farm 
in  Dunstall  to  Bonsdale  Lane,  which  was  a  high- 
way ;  that  there  were  not  more  than  two  miles  of 
stoned  road  in  the  parish  of  Corringham  until 
after  1851,  and  that  the  occupiers  of  Dunstall  had 
been  in  the  hfibit  of  doing  such  slight  repairs  as 
were  done  to  the  said  Lair  Hills  Lane,  viz., 
hacking  in  the  ruts  and  levelling  the  road,  and 
stoning  the  gatesheads  upon  the  same. 

It  was  stated  by  the  said  witnesses  for  the  ap- 
pellant that  as  long  as  they  were  acquainted  with 
the  neighbourhood  the  inhabitants  of  Southorpe 
were  in  the  habit  of  using  the  said  Lair  Hill's-lano 
as  a  cartway  for  the  purpose  of  carting  their  farm 
produce  to  Gainsborough,  and  that  it  was  their 
nearest  road  to  Gamsborough,  but  that  since  the 
making  of  the  Manchester,  Sheffield,  and  Lincoln- 
Bbire  Railway  new  private  roada  have  been  made, 
and  tho  Lair  Hiirs-road  was  not  bo  muc\i  n^eti  «a 


formerly.  It  was  proved  that  there  were  bat 
three  farmhouses  in  Southorpe,  the  oocnpiers  d 
which,  and  the  persons  employed  on  the  fiurmi 
had  been  in  the  habit  of  using  the  road  with  carti, 
and  had  never,  so  far  as  the  witnesses  knew,  been 
interrupted  by  the  owners  or  oocnpiera  of  Don- 
stall  in  so  doing.  The  appellant,  who  was  caDed 
as  a  witness,  had  occupied  a  farm  in  Sonthoipe 
since  the  year  1841.  The  remaining  witnesses  for 
the  appellant  had  worked  on  or  near  the  Dunstall 
estate  with  the  exception  of  one  Hnrst,  who  lived 
at  Aisby,  and  who  stated  that  Potter,  the  occapier 
of  one  of  the  farms  at  Southorpe,  who  oocasionallj 
used  the  Lair  Hiirs-lane  in  1848,  threatened  to 
make  Mr.  Wells  the  owner  of  Dunstall  stone  tbe 
said  lane,  but  that  Mr.  Wells  replied  that  sooner 
than  do  that  he  would  throw  it  open.  None  of 
the  occupiers  in  Southorpe  who  were  alleged  to 
have  used  the  said  road  were  called  as  witnesses 
except  the  appellant,  nor  any  labourer  employed 
by  the  said  occupiers. 

It  was  proved  by  the  appellant's  witnesses  that 
there  was  a  road  or  way  leading  from  the  said 
township  of  Yawthorpe  across  Dunstall  to  tbe 
neighbouring  parish  of  Northorpe,  and  that  in 
point  of  fact  persons  who  had  occasion  to  go  firom 
one  place  to  the  other,  used  to  go  by  this  way  on 
foot  and  horseback,  without  interruption  by  the 
occupiers  cr  owners  of  Dunstall.  That  the  same 
was  not  a  stoned  road,  and  was  not  enclosed,  bat 
there  was  a  regular  track  across  the  fields  from 
gate  to  gate,  from  which,  however,  people  used  to 
deviate  to  some  extent  on  to  the  adjoining  Isodsin 
places  where,  and  at  times  when,  the  trade  was 
m  an  unusually  bad  state ;  and  that  the  occupiers 
of  Dunstall  used  the  said  track  with  their  carts  for 
the  purpose  of  the  farm,  and  to  get  upon  the  high- 
way on  the  north,  by  the  way  of  Lair  Hill's-lane, 
and  on  the  south  by  way  of  a  lane  called  MikeV 
lane,  and  used  to  hack  m  the  ruts  and  stone  the 
gatesteads  on  such  track. 

Five  witnesses  were  called  on  behalf  dt  the 
respondents  from  the  neighbourhood  of  Dunstall, 
some  of  whom  stated  generally  that  they  bad 
never  hoard  of  any  public  highways  in  DunstaD, 
but  they  gave  no  specific  evidence  relating  to  the 
user  of  the  above  mentioned  roads  differing  from 
that  of  tho  appellant's  witnesses,  with  the  excep- 
tion that  one  of  them  stated  that  he  had  been  oa 
one  occasion  told  by  a  Mr.  Scott,  who  was  the 
occupier  of  the  field  through  which  tho  Lair  ffill's- 
lane  passes  after  it  leaves  DunstaTl  on  the  way 
through  Southorpe,  that  the  Lair  Hill's-lane  was 
not  a  high-road. 

It  was  contended  on  the  part  of  the  respondent. 
that  there  was  no  sufficient  evidence  that  the  said 
Lair  HiU's-lane  and  the  bridle-road  across  Don- 
stall  were  highways.  That  it  was  consistent  with 
the  evidence  of  the  appellant  that  the  user  pnyvcd 
in  the  case  of  both  of  the  said  roads  was  merely 
permissive,  and  not  of  right,  and  that  being  s(^ 
that  the  appellant  failed  to  prove  any  sufficient 
consideration  for  exemotion  from  liabilityin  respect 
of  the  repair  of  the  nighwaya  c^nerally  in  the 
township. 

Tbe  Court  of  Quarter  Sessions  decided  tiiat 
there  was  not  sufficient  evidence  to  show  that  tbe 
said  roads  were  highMrays,  and  they,  therefore, 
dismissed  the  appeal,  and  confirmed  the  said  nasi 
on  the  ground  that  there  was  no  oonsideratioB 
proved  for  the  exemption  of  the  said  hereditamentf 
\  iToisiVyd^^'XYVj  ydlx^«<^^^  of  the  highwaja. 
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It  was  agreed  that  either  party  might  refer  to  the 
ordnance  map  o£  the  locautv,  whioh  was  put  in 
evidence  at  the  trial  upon  the  argument  of  this 
case. 

The  question  for  the  Court  of  Queen's  Bench  was 
whether  the  sessions  were  right  in  dismissing  the 
appeal  on  the  above  ground. 

If  the  court  were  of  opinion  in  the  affirmative, 
the  said  decision  of  the  Quarter  Sessions  was  to 
stand. 

If  the  court  were  of  opinion  in  the  negative,  the 
said  rates  were  to  be  quashed. 

Latvrance  and  Horace  Smith  for  the  respondents 
showed  cause  against  the  rule  to  quash  the  judg- 
ment of  the  Quarter  Sessions. — By  5  &  6  Will.  4, 
c  50,  s.  33,  it  is  enacted  *'  that  when  the  property, 
or  the  owner,  or  occupier  in  respect  thereof  has 
previous  to  the  passing  of  this  Act,  been  legally 
exempted  from  the  performances  of  statute  duty,  or 
from  the  payment  of  'any  composition  in  lieu 
thereof,  or  of  highway  rate,  the  said  property  and 
the  owners  or  occupiers  thereof  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed." 
The  only  ground  upon  which  this  legal  exemption 
can  be  established  is  that  the  owners  have  repaired 
the  roads  on  their  property  themselves;  and.  it 
was  held  in  Beg,  v.  Browne  (13  Q.  B.  655),  at  least 
to  be  doubtful  whether  the  exemption  did  not 
cease  on  the  cessation  of  the  consideration.  The 
onus  of  proof  is  upon  the  person  claiming  exemp- 
tion, ana  there  was  no  hiehway  here  on  which  the 
presumption  of  a  consideration  by  repairing  it 
could  be  founded :  (Freeman  v.  Bead,  4  B.  &  S.  174 ; 
Reg.  V.  ABhly  FolviUe,  L.  Eep.  1  Q.  B.  213.) 

Cave  and  LwnUy  for  the  appellant. — This  is  not 
the  common  law  liability  of  a  parish,  but  the  custo- 
mary duty  of  each  township  respectively  to  the 
parish.  There  is  evidence  of  the  ways  in  Dunstall 
having  been  highways,  and  possibly  the  inhabitants 
might  now  be  mdicted  for  non-repair.  But  there 
was  no  necessity  for  any  consideration  in  order  to 
establish  this  exemption  by  immemorial  custom. 
The  two  cases  of  Beg.  v.  Bamoldsioick  (4  Q.B.  499) ; 
tmdBex  v.  Ecdesfield  (1  B.  &  Aid.  348),  are  con- 
clasive  in  the  appellant's  favour.  See  also  2  Wm. 
Saunders,  p.  473.  Cur  adv,  vuU, 

July  6. — Lush,  J. — ^This  is  a  case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county  of  Lin- 
coln, upon  an  appeal  against  a  poor  rate  for  the 
parish  of  Corringham.  The  rate  was  made  for 
the  purpose  of  raising  amongst  other  sums  an 
amount  sufficient  to  provide  for  a  precept  of  the 
highway  board  of  the  Gainsborough  Highway 
district,  in  which  district  the  parish  of  Corring- 
ham is  included.  The  objection  to  the  rate  was 
that  a  large  part  of  the  farm  occupied  by  the 
appellant  is  exempt  from  liability  to  contribute  to 
the  highways,  and  that  notwithstanding  this 
exemption  he  is  rated  at  the  same  amount  per 
ponna  as  the  other  occupiers  in  the  parish  who  are 
not  so  exempt.  The  parish  of  Corringham  con- 
tains four  townships,  each  of  which  had  been 
accustomed  from  time  immemorial  to  maintain  its 
own  highways,  but  in  the  year  1872  an  order  was 
duly  made  and  confirmed  under  the  Highway  Act, 
25  &  26  Vict.  c.  61,  by  the  Court  of  Quarter  Ses- 
sions, whereby  the  townships  were  combined,  and 
the  parish  declared  to  be  subject  to  the  same 
liabilities  in  respect  of  highways  within  it,  whioh 
were  before  maintained  by  the  townships  separately, 
as  if  all  their  several  liaoilites  had  attached  to  the 
whole  parish.    In  consequence  of  this  order  the 


precepts  of  the  highway  board  were  directed  to 
the  overseers  of  the  parish,  and  they  were  required 
to  pay  a  lump  sum  as  the  contribution  due  from  the 
parish  out  of  money  in  their  hands  applicable  to  the 
relief  of  the  poor.    The  lands,  in  respect  of  which 
the  exemption  is  claimed,  form  the  principal  part 
of  a  district  or  estate  containing  about  700  acres, 
which  is  known  by  the  name  of  Dunstall,  and 
which  is  situated  within  the  township  of  Great 
Corringham.    This  district  appears  from  the  entry 
in  the  Domesday  Book  set  out  in  the  case  to  be 
a  hamlet  or  subordinate  division  of  the  township 
to  which  a  custom  to  maintain  its  own  highways 
may  by  law  be  attached ;  for  a  "  hundred  or  town- 
ship, or  any  other  known  portion  of  a  parish  may  by 
usage  and  custom  become  so  chargeable,  whatever 
may  be  its  extent "  (Bex  v.  Ecclesfield,  1  B.  &  Aid. 
348),  and  as  a  consequence  of  such  chargeability 
the  district  would  be  (presumably  at  least)  exempt 
from  liability  to  repair   the  other  roads    in  the 
parish.    The  justices  found  as  a  fact  that  ''the 
owners  and  occupiers  of  Dunstall  have  never  in 
the  memory  of  man  paid  highway  rates,  or  done 
team  work,  or  paid  any  composition  in  lieu  thereof, 
in  respect  of  hereditaments  situate  in  Dunstall." 
They  also  found  that  there  was  not  sufficient  evi- 
dence to  show  that  any  of  the  roads  in  the  district 
were  public  roads,  and  therefore  found  in  effect 
that  at  the  present  time  there  are  no  highways  re- 
pairable by  the  district.    That  being  so,  they  dis- 
allowed the  claim  set  up  by  the  appellant  on  the 
ground  that  no  consideration  for  the  exemption 
was  proved.    It  must  be  taken  that  no  eviaenco 
was  given  to  satisfy  the  justices  that  there  were 
ever  any  public  roads  in  the  district,  nor  was  thcro 
any  evidence  to  the  contrary ;  and  the  question  is, 
whether  the  custom  found  by  the  justices  can  be 
upheld  in  the  absence  of  affirmative  proof  that  it 
had  a  legal  origin.    I  am  of  opinion  that  it  can, 
and  that  a  legal  origin  ought  to  be  presumed.    I 
take  it  to  be  an  established  rule  of  law  that  every 
intendment  is  to  be  made  in  favour  of  ancient 
usage,  provided  it  be  such  as  can  have  had  a  lawful 
beginnmg.    "  Customs,"  says  Mr.  Justice  Black- 
stone  (vol.  i.,  p.  77),  "must  be  reasonable,  or, 
rather  taken  negatively,  they  must  not  be  unrea- 
sonable; upon  which  account  a  custom  may  be 
good,  although  the  particular  reasons  for  it  cannot 
be  assigned,  for  it  sufficeth  if  no  good  legal  reason 
can  be  assigned  against  it."     And  Lord  Mans- 
field says,  in  Cocksedge  v.  Fansluiw  (1  Doug.  132), 
"  The  rule  of  law  is,  that  wherever  there  is  an  im- 
memorial usage,  the  court  must  presume  every- 
thing possible  which  could  give  it  a  legal  origin." 
For  this  reason  it  is  not  necessary  in  pleading  a 
custom  to  state  how  it  originated.    It  is  sufficient 
to  allege  the  fact  that  it  existed  from  time  imme- 
morial.   This  was  the  point  decided    in  Bex  v. 
Ecdesfield,    An  indictment  was  piseferred  against 
the  inhabitants  of  a  parish  for  the  non*repair  of  a 
road.    The  plea  alleged  that  the  duty  of  repairing 
the  particular  road  lay,  by  immemorial  custom, 
on  the  inhabitants  of  a  township  in  the  parish, 
within  which  township  the  roaa  lay.    A  verdict 
having  passed  for  the  defendants,  a  motion  for 
judgment  non  obstante  veredicto  was  made  on  the 
ground  that  the  plea  was  bad  for  not  stating  the 
consideration    for  the   alleged  custom;   but  the 
court  held  that  the  plea  was  in  conformity  with 
precedents,  and  that  the  consideration  need  not  be 
alleged.    It  follows  that  as  the  consideration  la 
such  a  case  ue^d  tloXi  \i^  ^^a^'a^  S^  t^r^l  \jkax»  '^'o^ 
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proved,  but  that  the  castom  being  a  reasonable 
one  a  safficieut  consideration  for  it  is  to  be  pre- 
sumed.   The  rule  in  question  received  a  striking 
illustration  in  the  case  of  Beg  v.  Bamoldawick  (4 
Q.  B.  499).    There  a  parish,   consisting   of    five 
townships  being  indicted  for  non-repair  of  a  road 
in  Admergill,  one  of  the  townships,  pleaded  a  cus- 
tom for  each  of  the  five  to  repair  its  own  road,  and 
alleged  that  the  road  in  question  ought  to  be  re- 
paired by  Admergill,  and  not  by  the  parish  at 
large.    It  was  proved  that  the  other  four  town- 
ships had  ancient  roads  which  they  had  always 
separately  repaired,  but  there  was  no  evidence  that 
Admergill  ever  had  a  public  road  before  1804,  when 
the  road  in  question  was  made  as  a  turnpike  road. 
Since  1816  it  had  been  repaired  by  some,  though 
not    by  all,    the    inhabitants    of  the    township. 
Parke,  B.  directed  the  jury,  that  there  was  evi- 
dence from  which  they  might  find  that  the  custom 
which  prevailed  in  four-fifths  of  the  parish  pre- 
vailed m  the  other  also,  adding  "  there  is  a  good 
foundation  for  the  custom  in  a  presumed  bargain 
made  before  the  time  of  legal  memory  by  the 
inhabitants,  that  each  should  take  on  itself  the 
repairs  of  its  own  roads.    It  is  not  necessary  there 
should  have  been  beyond  the  time  of  legal  memory 
some  highway  withm  the  district,  for  there  may 
be  a  perfectly  valid  custom  that  the  inhabitants  of 
cither  township  should  repair  any  high    roads 
which  might  from  time  to  time  become  public." 
The  jury  found  in  favour  of  the  custom,  and  this 
court,  without  giving  any  opinion  upon  the  larger 
proposition  (which  was  not  necessary  to  the  case), 
affirmed  the  ruling  of  the  learned  baron,  to  the 
extent  of  holding  that  it  was  not   necessary  to 
prove  that  there  were  any  ancient  highways  in  the 
district,  but  that  it  was  sufficient,  that  consistently 
with  the  evidence  there  might  have  been  some. 
It  is  to  be  observed  that  the  township  was  held 
liable  to  maintain  the  modem  road,  an  obligation 
which  the  learned  baron  considered  to  be  involved 
in  the  supposed  bargain.    That  case  appears  to 
me  to  be  the  exact  counterpart  of  the  case  before 
In  that  it  was  sought  to  enforce  the  supposed 
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bargain  on  one  side ;  in  this,  it  is  sought  to  enforce 
the  bargain  on  the  other.  If  before  1816  Admer- 
gill had  been  rated  towards  the  repairs  of  the  roads 
in  the  other  townships,  all  that  would  have  been 
proved  was,  that  it  had  never  had  any  surveyor, 
and  had  never  contributed  to  any  road  repair;  and 
yet  it  is  difficult  to  see  how  the  decision  could 
properly  have  been  otherwise  than  it  was  in  1843. 
For  the  fact  that  since  1816  the  majority  of  the 
inhabitants  had  taken  up  the  repair  of  the  road, 
which  was  a  modern  one,  added  nothing  snbstan- 
tia^  to  the  case.  The  material  ground  for  holding 
Admergill  to  be  a  party  to  the  supposed  bargain, 
must  be  found  in  the  immunity  which  it  had 
always  enjoyed  from  the  burden  of  the  roads  in 
the  other  townships;  it  being  an  admitted  fact, 
that  each  of  the  other  townships  had  immemorially 
borne  the  repairs  of  its  own  roads  without  contri- 
bution from  Admergill.  Whether  the  direction  of 
the  learned  Baron  as  to  the  supposed  bargain  was 
in  its  entirety  correct  or  not,  is  immaterial.  If  it 
was,  the  custom  here  relied  on  must  have  been  held 
valid,  even  though  it  had  been  proved  that  there 
never  was  an  ancient  road  in  Dunstall ;  if  it  was 
not.  and  the  bargain  must  be  supposed  to  have 
been  made  when  highways  actually  existed  in  the 
district,  then  according  to  the  ind^ment  of  the 
court  it  mast  be  presumed,  there  Wng  no  «^* 


dence  to  the  contrary,  that  there  were  anch  rotds. 
On  either  supposition  a  sufficient  oonsideration  to 
support  the  custom  must  be  taken  to  have  existed. 
A  custom  such  as  the  one  in  question  is  oompoimded 
of  a  benefit  and  a  duty,  of  exemption  from  the  rate 
for  roads  beyond  in  consideration  of  the  main- 
tenance of  roads  within  the  district.    The  one  is 
implied  from  the  existence  of  the  other,  and  as 
proof  of  immemorial  usage  to  do  the  duty  im- 
plies title  to  the  benefit,  so  proof  of  immemoriil 
enjoyment    of    the     benefit    implies    obligafcion 
to   do    the    duty.     The    customary    exemption 
being  established,  it  cannot  matter   that   then 
happens  to  be  at  the  present  time  no  duty  to  he 
done.     There  is  no  reason  for  holding  that  tlie 
exemption  should  cease  because  the   roads  have 
fallen  into  disuse  which  would  not  equally  applj 
to  relieve  from  the  duty,  should  it  become  more 
onerous  by  increased  traffic  and  dedication  of  nev 
roads.      The  burden  may  at  times  greatly  out- 
weigh the  benefit,  or  the  benefit  may  greatly  out- 
weigh the  burden.    The  theory  on  which  eodi  a 
custom  is  based  supposes  the  bargain  to  be  in 
perpetuity,  and  to  hold  it  to   be   permanoit  or 
fluctuating  according  as  it  is  balanced  or  not  by 
the  accidents  of  the  time  would  be  prodnctiTe  i 
uncertainty  and  mischief.     Two  cases  remain  to 
be  noticed  which  my  learned  brothers  regard  as 
inconsistent  with  these  views.     The  first  is  Free- 
man V.  Bead  (4  B.  &  S.  174).    There  the  tytlung 
of  Walcott,  which  claimed  to  be  exempt  from  the 
highway  rates  of  the  parish,  had  alfrays  repaired 
its  own  roads  (which,  however,  were  only  green 
lanes  requiring  very  sligfht  repairs),  and  had  atwavs 
been  exempt  from  contribution  to  the  other  roadi 
in  the  parish.     The  jury  found  for  the  tytUng, 
and  the  only  question  raised  was  whether  there 
was  any  evidence  to  go  to  the  jary  of  the  exemp- 
tion of  the  tything  from  the  highway  rates  of  the 
parish.    The  court  held  there    was,  though  tbe 
liability  was  very  small.    I  am  nuable  to  trace  in 
this  case  anything  bearing  upon  the  present  exoepi 
that  the   Lord    Chief    ^stice    observed  that  a 
sufficient  consideration  was  proved,  and  Wlgbt- 
men,  J.,  that,  perhaps,  no  one  of  the  ingre^ents 
by  itself  would  have  exempted   the  parish,  tbe 
ingredients  being,  first,  immemorial  exempdoD  dt 
the  tything ;  secondly,  non-repair  by  the  parisb; 
and  thirdly,  repair  of  the  tything  roads  oy  tbe 
tything.     But  tne  question  raised  in  this  case  vas 
not  present  to  the  mind  of  the  court,  and  nothmg 
therefore  can  fairly  be  implied  from  this  laogoage 
which  was  addressed  only  to    the    facts   before 
them.    The  other  case,  Dawson  v.    Swrvefor  cf 
WnioHghhy  with  Sloothby  (34  L.  J.  37,  M.  C),  isrf 
a  different  character,  and   seems  to   me  dearly 
distinguishable    from  the     present    case,    upon 
grounds  which  were  recognised  in,  and  explaioed 
by  Lord  Ellenborough  in  the  case  I  have  already 
cited  of  Bex  v.  Ecclesiield,     Tbe  facts  were  these. 
Mawthorpe    was    a   hamlet    in    the    parish  of 
Willoughby,  and  had  always  been  assessed  to  tbe 
poor  rate,  church  rate,  sewers  rate,  and  tithes,  is 
and  as  part  of  that  parish.     But  it  had  aa  ftr » 
living  memory  went  been  assessed  to  the  highwsj 
rates,  as  well  as  to  land  tax,  assessed  taxaaaod 
property  tax  to  and  as  part  of  the  adjoining  pari^ 
of  Well.    From  1828  to  1841  the   higfawm  ii 
Mawthorpe  were  repaired  by  the  aarveyor  or  WeO 
jointly  with  the  roads  of  that  parish,  bat  fro* 
that  date,  by  private  arrangement  with  WA  tbs 
\  cy^JCiXiXAst^^  q1  '\aa\^  \tv  the  haiiilAfe  had  icnaind  tbe 
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roads  amoDgst  themselves,  except  the  East  Lin- 
colnshire Bail  way  Company,  whioh   had  always 
paid  their  highway  rates  to  Willonghby  parish. 
•*  The  only  grounds  of  exemption,"  says  CocKburn, 
C.  J.,  "  put  forward  by  the  appellant,  an  occupier 
of  land  within  the  hamlet,  is  that    the    latter, 
though  part  of  the  parish  of  Willoughby,  is  as  to 
the  repair  of  the  hi^nways,  and  as  to  rates  made 
for  that  purpose,  united  to  the  adjoining  parish  of 
Well.     But  it  appeared  to  us,  that  giving    full 
effect   to   the  statement  that  as    far    as    living 
memory  went  Mawthorpe  had  always  contributed 
to  the  highway  rates  of  Well,  and  the  highways 
had  always  been  repaired  by  the  latter  parish,  yet 
that   these    facts   could    not    alter    the    liability 
of   Mawthorpe  to  be   assessed    to  the  highway 
rates  of  the  parish  of   which    it  forms  a  part. 
No  such  thing  is  known  to  the  law  as  part  of  one 
parish  being  united  to  another  parish  for  the  pur- 
pose of  the  repair  of  the  highways,  although  it 
may  in  some  cases  happen  that  a  parish  may  be 
bound  to  repair  the  highways  in  a  part  of  another 
parish,  if  a  good  and  continuing  consideration  for 
such  an  obligation  can  be  shown.    Here,  however, 
no  consideration  is  shown."  Then,  after  discussing 
the  question  whether  there  was  sufficient  evidence 
that  Mawthorpe  was  originally  a  hamlet  repairing 
its  own  highway,  and  stating  that  the  facts  were 
not    sufficiently  cogent  to  warrant  the  court    in 
arriving  at  the  conclusion,  the  Lord  Chief  Justice 
proceeds :  "  We  think,  therefore,  that  the  proper 
inference  to  be  drawn  from  the  fact  is,  that  the 
present  state  of  things  originated  in  an  arrange- 
ment made,  at  some  remote  period,  between  the 
parishes.    And   as  such  an  arrangement,    being 
founded  on  no  consideration  beyond  that  of  con- 
Tenience,  would  not  be  binding  longer  than  it  was 
acquiesced  in  bv  all  parties,  we  are  of  opinion  that 
the  parish  of  Willoughby  is  entitled  to  insist  upon 
its  nc'bts  to  treat  the  hamlet  as  part  of  the  parish 
for  toe  lepair  of  the  highways,  and  to  assess  it 
accordingly."    Two  questions  were  here  decided 
by  the  court  under  the  power  conferred  upon  it 
to  draw  all  inferences  ot  fact.    First,  that  Maw- 
thorpe was  not  a  hamlet  which  had  from  time  to 
time  immemoriably  repaired  its  own  highways ; 
secondly,  that    no   consideration  was  shown  for 
the  alleged  obligation  of  Well  to  repair  the  roads 
in  Mawthorpe ;  so  that  if  Willoughby  had  been 
indicted  for  the  non-repair  of  this  road,  that  parish 
could  not  have  set  up  the  liability  of  Well  as  a 
defence.    From  the  latter  finding  it  follows  that 
no  consideration  was  shown  for  the  payment  by 
Mawthorpe  of  highway  rates  to  Well,  or  for  their 
exemption  from  the  rates  of  the  parish  of  Wil- 
loughby, to  which  it  belonged.    This  case  illus- 
trates the  distinction  pointed  out  by  Lord  EUen- 
borous2:h  in  Rex  v.  Ecdesfipld,  and  is  in  strict  ac- 
cordance with  the  case  of  Bex  v.  St.  Giles,  Cam- 
hridge,  cited   in  that  case.     The  distinction   is, 
between   the   liability  of   a  parish,  township,  or 
hamlet  to  repair  its  own  roads,  and  the  liability 
to  repair  the  roads  in  a  foreign  parish,  township, 
or  hamlet.    In  the  one  case  consideration  need  not 
be  alleged,  but  may  and  ought,  if  nothing  to  the 
contrary  be  shown,  be  presumed ;  in  the  other,  the 
consideration  must  be  alleged  and  proved.    "  All 
customs,"  says  Lord  Ellenborough,  "are  purely 
local  and  confined  to  a  particular  place.    There 
cannot  be  a  custom  in  one  place  to  do  something 
in  another.  The  land  is  a  particular  place,  and  the 
inhabitants  in  respect  thereof  may  be  charged  by 
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custom  for  matters  within  the  place ;  but  customs 
will  not  apply  to  matters  out  of  it.  Lord  Coke 
observes  at  the  end  of  Gaieway^a  case  (6  Co.  60) 
that  the  custom  there  alleged  was  insufficient  and 
repugnant,  because  it  was  alleged  that  the  custom 
was,  that  every  inhabitant  of  the  town  of  S.  had 
used  to  have  common  in  a  certain  place  in  the 
town  of  H.,  which  was  another  place.  If,  there- 
fore, the  inhabitants  of  one  district  can  be  charged 
at  all  for  a  matter  out  of  thoir  district  (upon  which 
point  it  is  not  here  necessary  to  give  any  opinion, 
inasmuch  as  custom  will  not  apply  to  the  matter, 
and  so  they  cannot  be  charged  by  custom)  the  only 
mode  of  charge  will  be  that  of  prescription  ;  and 
as  no  common  intendment  can  be  presumed  for 
such  a  charge,  it  will  be  necessary  to  show  some 
special  matter  whereby  a  lawful  beginning  may 
be  intended."  I  cannot  regard  this  case  as  an  au- 
thority for  the  position  for  which  it  is  quoted.  On 
the  contrary,  the  doctrine  taught  by  it  is,  that  a 
custom  in  a  district  to  repair  the  rosuis  within  its 
own  area  is  prima  fade  a  ^ood  custom,  and  needs 
no  evidence  of  consideration  to  support  it ;  bu  \ 
that  a  custom  to  repair  the  roads  in  a  foreign  dis- 
trict is  prima  facie  a  bad  one,  and  can  only  be  sup- 
ported, if  at  all,  by  proof  of  consideration.  For 
these  reasons  I  am  of  opinion  that  the  order  of 
sessions  ought  to  be  quashed. 

Lusu,  J.  then  read  the  judgment  of  the  majority 
of  the  court  (Cockbum,  C.J.,  Quain  and  Field, 
JJ.),  which  was  written  by  Field,  J. — The  ques- 
tion raised  in  this  case  is  whether  the  appellant, 
who  is  the  occupier  of  lands  which  form  the 
principal  part  of  a  "  district "  or  "  estate  "  called 
"  Dunstall,"  situate  in  the  township  of  Great  Cor- 
ringham,  in  the  parish  of  Corringham,  in  Lincoln- 
shire, is  liable  to  be  assessed  for  the  repair  of  those 
highways  in  the  township  in  question  which  are 
situate  beyond  the  limits  of  Dunstall.  The  facts 
found  by  the  sessions  are  that  the  poor  law  parish 
of  Corringham  contains  four  townships.  Great 
Corringham,  Little  Corringham,  Somerby,  and 
Mawthorpe,  and  before  the  year  of  1868  each  of 
these  townships  appointed  a  separate  surveyor, 
and  maintained  the  highwavs  within  its  limits,  and 
levied  highway  rates  for  that  purpose  separately 
from  the  others.  That  in  1868  the  townships  in 
question  were  formed  with  other  parishes  into  a 
highway  district,  but  each  township  continued  to 
levy  separate  highway  rates  and  appointed  separate 
waywardens  until  1872,  when  by  an  order  duly 
made  the  four  townships  were  combined,  and  two 
waywardens  were  elected  for  the  whole  parish, 
which  it  was  declared  should  be  subject  to  the 
same  liabilities  in  respect  of  those  highways  with- 
in it  which  were  before  maintained  by  the  town- 
ships separately,  as  if  their  several  liabilities  had 
attached  to  the  whole  parish.  It  appeared  upon 
the  evidence  that  Dunstall  was  mentioned  in 
Domesday  Book,  and  in  subsequent  documents,  in 
such  a  manner  as  to  lead  to  the  fair  inference  that 
it  was  a  known  district,  including  other  lands  be- 
sides those  occupied  by  the  appellant,  and  within 
which  a  custom  to  maintain  its  own  highways 
separately  from  the  rest  of  the  parish,  might  by 
law  have  existed  :  (Beg,  v.  Ecdesfieldj  1  B.  &  Aid. 
348.)  But  there  was  no  evidence  to  show  that 
there  was  in  fact  any  highway  within  it  which  the 
inhabitants  of  the  district  had  ever  maintained, 
the  only  evidence  being  that  there  were  two  roads 
in  Dunstall  which  the  justices  found  not  t^  V^ 
highways,  and  -^lY^^^  \kaA.  \^«a  T«^wa^^  ^#^  'Owaw 
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slight  extent  rendered  necessary,  such  as  hacking 
in  the  ruts,  &c.,  by  the  occupiers  of  DunstAll. 
There  was  no  evidence  of  any  separate  appoint- 
ment of  surveyors  by  Dunstall,  or  of  the  making 
of  any  separate  rates,  but  it  was  found  that  the 
owners  and  occupiers  of  Dunstall  had  not  in  the 
memory  of  man  paid  highway  rates  or  done 
statute  work,  or  paid  any  composition  in  lieu 
thereof,  in  respect  of  hereditaments  within  the 
parish ;  and  upon  these  facts  the  justices  found  that 
there  was  no  consideration  proved  for  the  exemp- 
tion of  the  appellant's  land  from  liability.  Now  it 
is  clear  that  the  appellant  is  the  occupier  of  land 
locally  situate  witoin  the  parish  (which  has  the 
liability  of  the  separate  townships  attached  to  it), 
and  as  such  is  prvmd  facie  liable  to  be  assessed  to 
the  repairs  of  the  highways  within  it,  as  the  charge 
of  Bucn  repair  by  law  falls  upon  the  parish  in  de- 
fault of  any  usage  or  custom  to  charge  a  smaller 
territory.  The  only  exemption  of  the  appellant 
from  such  a  charge  applicable  to  the  facts  of  the 
case  would  therefore  be  that  Dunstall  was  a  known 
district,  having  the  capacity  to  undertake  the 
liability  of  repairing  the  roads  within  it,  separately 
from  the  inhabitants  of  the  rest  of  the  township, 
and  that  from  time  immemorial  there  had  been  a 
custom  or  usage  within  it  to  that  effect.  The  form 
in  which  this  exemption  would  be  pleaded  is  cor- 
rectly stated  in  the  case  of  Freeman  v.  Bead  (4  B. 
&  S.  174);  and  the  question  in  the  present  case 
shortly  stated  is  whether  there  is  sufficient  evidence 
upon  which  a  jury  ought  reasonably  to  find  such 
an  averment  proved.  I  think  not.  In  the  case  of 
Freeman  v.  Read  there  was  as  here  evidence  that 
Walcot  (the  smaller  division)  was  a  tything  or 
district  such  as  Dunstall  in  the  present  case,  that 
'  it  had  never  contributed  to  the  repairs  of  the  high- 
ways in  the  parish  of  Swindon,  nor  had  the  parish 
of  Swindon  contributed  to  the  repairs  of  the  high- 
ways in  Walcot,  but  there  was  tne  fact,  which  is 
wanting  in  the  present  case,  viz.,  that  the  inhabi- 
tants of  Walcot  had  always  repaired  the  highways 
within  it  separately  from  the  inhabitants  of  the 
parish;  and  in  giving  judgment  the  Court 
specially  relied  upon  the  concurrence  of  all 
these  three  elements  as  necessary  to  estab- 
lish the  exemption.  Again,  in  the  case  of 
iJaws&n  V.  Willoughhy  (5  B.  &  S.  920),  the  parish  of 
Willonghby  had,  as  in  the  present  case,  never  soaght 
to  assess  the  hamlet  of  Mawthorpeto  the  repairs  of 
the  highways  in  the  parish,  and  the  court  was  at 
first  inclined  to  draw  the  inference  fVom  that  cir- 
cumstance alone  that  Mawthorpe  had  originally 
been  a  hamlet  repairing  its  own  highways,  but, 
upon  consideration,  they  said  that  although  if  the 
hamlet  of  Mawthorpe  had  in  fact  so  repaired,  the 
rase  of  Freeman  v.  Read  would  haye  been  an 
authority  to  show  that  such  would  be  the  proper 
inference  to  be  drawn ;  they  declined,  in  the 
absence  of  that  fact,  to  draw  such  inference,  and 
held  that  the  exemption  was  not  established.  In 
the  case  of  Reg,  y.  Bamoldawich  (4  Q.  B.  499), 
Admergill,  one  of  the  five  townships  forming 
the  parish  of  Barnoldswick,  claimed  exemption 
from  contributing  to  the  repairs  of  the  highways 
without  its  limits.  It  was  not  proved  that  it  had 
over  had  any  surveyor,  or  contributed  to  the 
general  parochial  burdens,  or  that  there  had  ever 
been  any  immemorial  public  road  within  it  which 
they  had  repaired;  but  it  was  shown  that  the 
other  four  townships  Bimilarly  Bitwated  had 
filwajs  separately  repaired  their  Yiiglnva-jB,  wi^ 


that  Admergill  itself  had  since  1816  repaired  the 
road  there  under  indictment,  which  had  come  into 
existence  in  1804,  and  the  jui'y  haying  found  upon 
all  the  facts  of  the  case  that  Adxnergul  was  bound 
by  custom  to  repair  its  own  roads,  Parke,  R, 
directed  a  verdict  of  guilty,  but  reserved  the  point 
whether  it  was  essential  to  the  proof  of  an  imme- 
morial usage  '*  that  ancient  roads  shonld  be  proved 
to  have  existed,"  and  this  conrt!  held  that  tbe 
exemption  might  be  established  without  sndi 
proof,  Coleridge,  J.,  expressly  limiting  his 
Tudg^ent  to  the  question  reserv^  by  the  judge. 
The  question  in  the  present  case  snbstantiulj 
asked  by  the  justices,  seems  to  be  whether  they 
were  right  under  the  circumstances  in  this  casein 
holding  that  the  exemption  was  not  established, 
and  I  think  that  they  were.  The  mere  drciim- 
stance  that  the  occupiers  of  the  district  in  question 
had  never  contributed  to  the  payment  of  rates  or 
to  the  repairs  of  the  highway  in  the  other  parti  of 
the  township  is  not,  I  think,  sufficient  by  itself  to 
establish  the  existence  of  an  immemorial  usageand 
custom  existing  in  Dunstall  to  charge  it  with  re- 
pair of  its  own  highways,  and  thus  to  exempt  it 
trom  contribution  to  the  repurs  of  the  highwaji 
without  its  limits.  I  do  not  find  any  case  in  whidi 
that  mere  circumstance  has  been  held  sufficient, 
and  for  that  reason  I  am  of  opinion  that  the  deci- 
sion of  the  quarter  sessions  therefore  most  stsnd. 

Judgment  for  respondenii. 

Attorneys  for  appellant.  —  CoUyer  -  Britkm, 
Withers,  and  RuBsetl,  for  Rett,  Freer,  and  Edd, 
Brigg,  Lincolnshire. 

Attorney  for  respondents,  A.  R.  Olclmon. 


Saturday t  May  1,  1875. 
Hoffmann  (app.)  v.  Bond  (resp.). 

Music  and  dancing  licence  under  local  Ad—Swr* 
render  of  licence — Power  io  convict  noiwithsttmir 
ing  licence. 

By  a  local  Act  (25  ^  26  Vict.  c.  123)  for  fli 
government  of  Cardiff,  no  house  or  room  shall,  if 
sect  4,  he  kept  or  used  for  nuhlie  dancing  or 
mvesic  withotU  a  licence  from  tne  justices  on  (kdr 
general  annual  licensing  day,  and  any  house  or 
room  so  kept  and  used  toithoui  such  licenos  AoM 
he  deemed  a  disorderly  house,  and  the  penoit 
occupying  or  rated  as  the  occupier  of  (he  fOSM. 
shall,  on  conviction  hefore  any  two  justicss,  h$ 
liable  to  a  penalty.  An  inscription  on  the  door  or 
entrance  is  to  he  affixed,  "  Incensed  pursuami  to 
Act  of  Parliament,  No  house  or  room,  althmgk 
licensed,  shall  he  opened  for  any  of  the  said  pef 
poses  except  between  the  hours  stai^  in  the  lieeaei, 
and  notice  as  to  the  inscription  and  (he  limiiatim 
of  time  was  to  he  inserted  in  the  licence.  1%  asm 
of  a  breach  of  these  conditions  the  licence  mi^ 
be  forfeited,  and  revoked  by  the  justices  at  Wf 
subsequent  annual  licensing  day.  Provided  Ad 
it  shall  be  lawful  for  every  person  who  shall  tiM 
himself  aggrievea  by  any  order  of  such  jusOcei 
to  appeal  therefrom  to  the  Queen* sjBenck, 

One  Laurrence  received  from  the  justices  a  Uceset 
for  a  room  in  1870,  and  in  each  subsequent  ysst 
until  1873,  when  they  refused  a  further  teiiMMl 
The  licence  in  1871  contained  no  limitaiumstto 
time,  but  the  others  both  before  and  after  were  Jot 
one  year.  In  1871  Lawrence  transferredsHhUi  !•* 
terest  in  this  room  to  the  appeXUmi^  mid  sems  if 
iKeAAXle?^  %  ^^«f$«nna.noe<  toero  iwcfacmf.   On  Aci* 
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ffrounda  the  justlcea  revoked  the  licence  in  1873, 
and  neither  Lawrence  nor  the  appellant  appealed. 
The  appeUani  afterwards  opened  tJte  roam  as  he* 
fore,  and  was  convicted  for  so  doing  without  a 
licence. 
Meld,  upon  a  case  stated  by  the  convicting  justices, 
thai  the  conviriion  was  right. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
Jastices  of  the  Peace  for  the  borough  of  Cardiff, 
in  the  county  of  Glamorgau. 

On  the  29th  Sept.  1873,  the  appellant,  Frederick 
William  Hoffmann,  was  convicted  before  the  said 
justices  of  having,  on  the  24th  Sept.  then  instant, 
at  the  said  borough,  unlawfully  rented  a  room, 
called  the  Victoria  Booms,  for  public  music  and 
stage  dancing,  without  being  licensed  so  to  do. 

The  justices  stated  this  case  pursuant  to  the 
Statate  20  &  21  Vict.  c.  43  for  the  opinion  of  the 
Court  of  Queen's  Bench  upon  the  application  of 
the  sail  Frederick  William  Hoffmann. 

The  said  Frederick  William  Hoffmann  was 
summoned  under  the  4th  section  of  a  local  Act, 
26  &  26  Vict.  c.  123,  intituled  "  An  Act  for  con- 
ferring further  Powers  for  the  good  Government 
of  the  Borough  of  Cardiff,  and  for  other  Pur- 
poses." 

Thfl  4th  section  referred  to  is  as  follows  : — 

No  honie,  room,  or  other  place  within  the  borough 
■hall  be  kept  or  ased  for  pubho  daDcing,  mnsio,  or  other 
publio  entertainment  of  the  like  kind,  without  a  lioenoe 
firtt  bad  and  obtained  from  the  jastioes  of  the  peace  for 
the  borongh  (which  Baid  licence  each  jastioes  are  hereby 
authorised  and  empowered  to  grant)  on  their  general 
annual  licensing  day,  and  under  the  hands  and  seals  of 
a  majority  of  the  justioes  then  assembled,  and  any  house, 
room,  garden,  or  place  kept  and  used  for  such  purposes 
as  aforesaid,  without  such  licence  first  had  and  obtained, 
shall  be  deemed  a  disorderly  house,  and  the  persons 
oocupymg  or  rated  as  the  occupier  of  the  same,  shall  on 
oonnotion  before  any  two  justioes,  be  liable  to  a  penaltv 
not  exceeding  101.  for  every  day  on  which  he  shall  offend. 
Provided  always,  that  in  order  to  give  public  notice 
what  places  are  licensed  pursuant  to  this  Act,  there 
shall  be  affixed  and  kept  up  in  some  conspicuous  plaoe,  on 
the  door  or  entrance  of  such  house,  room,  garden, 
or  plaoe  kept  or  used  for  any  of  the  said  pur- 
poses, although  licensed  as  aforesaid,  an  inscrip- 
tion in  large  capital  letters,  of  suoh  dimensions' 
as  shall  be  prescribed  in  such  license,  in  the 
words  following,  "  licensed  pursuant  to  Act  of  Parlia- 
ment,"  and  no  such  bouse,  room,  garden,  or  place  kept 
or  used  for  any  of  the  said  purposes,  except  between  the 
hours  stated  in  the  license ;  and  the  affixing  and  keeping 
up  of  such  inscription  as  aforesaid,  and  the  said  limita- 
tion in  point  of  time  shall  be  inserted  in  and  made  con- 
ditions of  erery  such  license ;  and  in  caae  of  any  breach 
of  either  of  the  said  conditions,  such  license  shall  be 
Jiable  to  be  forfeited  and  revoked  by  the  juatioes  of  the 
peace  for  the  borough  at  any  subsequent  general  annual 
uoensing  day  or  some  adjournment  therefrom.  Provided 
also  that  it  shall  be  lawful  for  every  person  who  shall 
think  himself  aggrieved  by  an  order  of  such  jastioes  to 
appeal  therefrom  to  the  Court  of  Queen's  Bnnch  (which 
ooort  shall  have  power  to  hear  and  determine  the  same), 
whose  order  thereon  shall  be  final." 

The  Victoria  Booms  consist  of  a  large  room 
used  for  concerts  and  entertainments  of  a  liko 
kind,  and  is  situate  on  the  second  floor  of  a 
building,  the  lower  or  ground  floor  of  which  is 
used  as  an  auction  room  and  for  other  business 

eirposes,  and  the  upper  story  as  a  dwelling  by 
otfman.  The  owner  of  the  whole  building  is  one 
Nathan  Lawrence,  who  is  rated  for  the  whole,  in- 
including  the  Victoria  Booms. 

T)ie  'Victoria  Booms  are  held  by  Hoffman  under 
lease  from  Lawrence. 
The  Victoria  Booms  were  first  licensed  at  the 


adjourned  general  annual  licensing  meeting  held 
in  Sept.  1870. 

A  licence  was  then  granted  to  the  said  Nathan 
Lawrence,  and  was  renewed  to  him  annually  until 
1873,  when  at  the  adjourned  licensing  meeting  on 
24th  Sept.  a  further  renewal  was  refused,  on  the 
ground  that  Lawrence  had  transferred  his  license 
without  permission  of  the  magistrates,  that  he 
had  recently  been  convicted  of  selling  wine  thero 
without  a  license,  and  that  some  of  the  perform- 
ances at  the  rooms  had  been  of  an  indecent 
character. 

On  the  25th  Sept.  1871,  Lawrence  entered  into 
an  agreement  with  Hoffman  to  transfer  the  then 
existing  licence  of  the  Victoria  Booms  to  him,  and 
since  that  time  Hoffman  has  had  the  management 
in  his  own  hands,  and  received  the  profits. 

The  sanction  of  the  magistrates  to  this  trans- 
action was  not  had  or  asked  for. 

Subsequent  to,  and  notwithstanding  this  agrce- 
meut,  the  licence  was  applied  for  and  taken  out  by 
Lawrence,  and  not  by  Hoffman. 

The  licence  granted  to  Lawrence  on  the  11th 
Sept.  1872,  expired  on  the  10th  Sept.  1873. 

On  the  24th  of  the  same  month,  the  date 
charged  in  the  summons,  the  rooms  were  kupt 
open  by  Hoffman  for  the  usual  entertainments. 

On  the  part  of  Hoffman  a  licence  was  granted 
to  Lawrence  on  4th  Sept.  1871,  containing  no 
limitation  as  to  time,  a  copy  of  which  was  annexed 
to  this  case. 

In  defence  of  Hoffman  it  was  argued  by  his 
counsel 

1.  That  a  licence  once  granted  under  the  said 
Act  could  not  be  limited  in  its  duration,  and  that, 
in  fact,  it  was  not  limited  in  its  duration. 

2.  That  it  could  not  be  revoked  except  for 
breach  of  the  conditions  stated  in  the  A';t,  iiiul 
which  appeared  on  the  licence  with  regard  to  the 
time  of  the  closing  the  rooms  and  the  putting  up 
of  an  inscription  over  the  door,  and  stated  thut  no 
such  breaches  had  been  proved. 

3.  That  neither  Lawrence  nor  Hoffman  had  been 
convicted  of  any  such  breach,  and  that,  in  fact,  no 
such  breach  had  occurred  as  was  admitted  by  the 
prosecutor. 

4.  That  the  licence  was  not  granted  in  respect 
of  the  person  carrying  on  the  entertainments,  but 
in  respect  of  the  place  of  entertainments  only,  rjid 
consequently, 

6.  That  the  transfer  of  the  licence  did  not  re- 
quire the  sanction  or  consent  of  the  magistrates, 
there  being  also  nothing  in  the  Act  requiring  such 
consent  to  such  transfer. 

6.  That  inasmuch  as  the  licence  granted  in 
1871  was  silent  as  to  its  duration,  it  must  be  taken 
to  be  still  in  force,  although  a  subsequent  licence 
had  been  applied  for,  and  granted. 

Copies  of  the  other  licences  of  1870  and  1872 
were  also  annexed. 

The  justices  were  of  opinion — 

1.  Ttiat  the  justices,  naviug  a  discretion  as  to 
granting  or  withholding  a  licence  under  the  Act, 
were  not  bound  to  grant  all  they  had  the  power 
to  grant,  but  were  entitled  to  limit  their  licence 
for  any  period  they  might  think  proper.* 

2.  That  the  licensing  justices  had  authority  in 
the  interests  of  public  order  and  morality  to  ret'u:«e 
a  renewal  of  the  licence,  although  conviction  for 
breach  of  the  two  conditions  referred  to  had  noD 
taken  place,  and  that,  at  all  evecit^^  %^lw%  nXxvc^ 
the  peraoa  aggcVe^^  \i'3  >(Jti'e«:  x^'lvs^as^  \ia^^wxv^vst 
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the  Act,  a  right  to  appeal  to  a  superior  court,  it 
was  not  for  us  to  say  that  they  had  acted  without 
jurisdiction. 

3.  It  seemed  to  us  most  important  that  for  the 
due  regulation  and  control  of  these  establishments, 
and  in  order  to  prevent  them  from  becoming  pub- 
lic nuisances,  strict  regard  should  be  had  to  the 
character  of  the  licensed  person.  This  view,  we 
thought,  was  in  accordance  with  the  nolicy  of  the 
Act  before  us,  and  we  therefore  consiclered  that  a 
licence  was  granted  in  respect  of  the  person,  as 
well  as  in  respect  to  the  place  at  which  his  enter- 
taintrcnt  was  carried  on ;  and  that  the  licensed 
person  could  not  transfer  his  licence  without  the 
consent  of  the  licensing  magistrates. 

With  regard  to  the  licence  of  1871  the  justices 
were  of  opinion  that,  looking  to  the  previous  and 
subsequent  licences,  and  to  the  fact  of  the  licensed 
person  applying  for  the  subsequent  licence,  that 
the  licence  of  1871  was  not  intended  to  be  indefi- 
nite, that  the  omission  of  the  time  was  probablj 
due  to  a  clerical  error,  and  that,  at  all  events,  it 
had  been  superseded  by,  and  had  ceased  on,  the 
grant  of  the  licence  of  1872. 

The  questions  for  the  opinion  of  the  Court 
are: — 

1.  Whether  we  were  right  in  holding  that 
licences  under  the  Cardiff  Borough  Act,  1862,  may 
be  limited  in  duration  for  such  a  period  as  the 
licensing  magistrates  may  thing  expedient. 

2.  Whether  a  licence  under  the  Act  may  be 
transferred  without  the  consent  of  the  magis- 
trates. 

3.  Whether  we  were  right  in  holding  that  the 
decision  of  the  licensing  magistrates  at  the 
licensing  meeting,  in  Sept.  1873,  by  which  a  re- 
newal of  Lawrence's  licence  was  refused  and  bind- 
ing upon  him  as  not  having  been  appealed  against. 

4.  Whether  the  licence  of  1871  had  ceased, 
and  determined  on  the  grant  of  the  subsequent 
licence. 

5.  Whether  we  were  right  in  holding  that  the 
said  appellant,  Frederick  William  Hoffman,  was 
an  unlicensed  person  within  the  meaning  of  the 
Cardiff  Borough  Act  1862. 

Poland  (with  him  B.  F.  Williams)  ar^ped  for  the 
appellant. — The  licence  given  in  1871  is  indefinite 
as  to  time,  unless  one  of  its  conditions  be  broken  ; 
and  only  if  there  was  a  breach,  it  might  have  been 
revocable  by  the  magistrates.  There  are  no  words 
in  the  Local  Act  as  to  the  power  of  transferring  a 
licence  without  the  consent  of  the  magistrates ; 
but  the  Local  Act  is  like  the  Middlesex  Act  (25 
Geo.  2,  c.  40),  and,  as  a  matter  of  fact,  licences  are 
continually  transferred  in  Middlesex  without  the 
magistrates*  consent.  A  licence  is  a  licence  to  a 
place  and  not  personal  and  any  licensee  may 
transfer  his  licence  to  whom  he  chooses.  If  the 
person  to  whom  the  licence  is  transferred  uses  it 
for  a  wrong  purpose,  the  remedy  is  by  the  com- 
mon law,  ana  not  under  the  statute.  [Cockburn, 
C.  J. — What  do  they  mean  in  the  case  by  saying, 
"  the  licence  was  renewed  annually  P  "]  The  ap- 
pellant went  before  the  magistrates  at  the  end  of 
each  year  and  got  a  fresh  licence.  [Cockburn, 
C.  J. — Then  he  gave  up  his  other  licence.]  The 
magistrates  had  no  power  to  grant  a  licence  for  a 
limited  time. 

Giffard,  Q.C.,  who  appeared  for  the  respondent, 
was  not  called  on. 

CocKBURS,  C.J. — The  ma^stratea  have  nncon- 
ditional  power  to  grant  a  licenoe,  and  tq&7  Yvmi^ 


it  for  the  time  they  think  proper.  I  think  if  a 
man  takes  a  licence  on  general  terms,  and,  lulde^ 
standing  it  to  be  a  licence  for  a  year,  comes  and 
takes  another  licence  which  is  a  licence  for  a  year, 
he  must  be  taken  to  surrender  the  first.  That  is 
the  stale  of  things  here.  There  is  a  licence  in 
1871  that  does  not  prescribe  the  period  for  which 
the  licence  was  granted,  and  then,  in  1872,  Law- 
rence comes  and  takes  out  a  licence  for  a  year, 
and  when  he  obtained  that  licence,  I  think  he  sur- 
rendered the  other.  The  new  lioence  of  1872 
was  terminated,  and  a  renewal  refused  before  the 
entertainment  for  which  the  appellant  is  charged. 
I  think  he  was  rightly  convioteo. 
Mellok  and  Lush,  J  J.  ooncnrred. 

Judgment  far  respondent 

Attorneys  for  appellant,  Humphreys  and  Mcrgan, 
Attorneys  for  respondent,  Ingleiaewt  /nee,  and 
Greening, 

COUBT   OF   COmCOH    PUSA8. 

Beported  hj  Etbbexvotom  Skxth  and  J.  M.  Lblt,  Siqn. 


Monday,  AprU  26,  1875. 

CORT  AND  OTHEBS  V,  BrISTOW. 

Poor-rate— Derrick,  ratedbUity  of— Moorings  in  (hs 

Thames. 
A  revocable  licence  U)  use  does  not  affed  ike  Iteenoee 

Moiih  rateahUity. 
The  Conservators  of  the  Thanhes  being  owners  of 
the  soil  and  bed  of  the  river,  and  having  staUUorii 
powers  to  give  and  revoke  licences  to  lay  dom 
moorings,  aUoioed  two  coaX  derricks  of  ike  plM- 
tiffs  to  be  moored  subject  to  the  condiHons  (iskf 
alia)  that  "  if  at  any  time  it  should  be  fmrnd 
by  the  conservators   inexpedient   to    permit  ptt 
moorings  to  remain,"    the    co^iservcUors  might 
under  their  st<Uutory  powers  cause  them  to  U 
removed. 
The  moorings  consisted  of  four  anchors  and  two 
stones.    Two  of  the  anchors  were  made  wHk  om 
fluke  each,  and  were  such  <u  OAre  generally  used 
for  permament  moorings.    In  laying  them  dom 
a  hole  was  made  large  enough  to  contain  ihB 
whole  of  the  anchor,    at  a  depth  of  seven  fsA 
below  the  bed  of  the  river.      The   stones  wen 
placed  in  similar  holes,  and   tJie  derricks  were 
attached  by  chain  cables  to  both  anchors  mi 
stones.    The  moorings  formed  were  as  firm  a» 
moorings  could  be,  and  the  derricks  eovid  omlff  he 
m^ved  by  casting  of  the  cables^  aa^d  leaving  ike 
anchors  and  stones  behind. 
The  derricks  had  been  so  moored  for  many  yeart, 
but  daily  changed  their  position  slightly  wttk  ike 
tbb  and  flow  of  the  tide. 
Held,  upon  a  special  case  arising  out  of  an  odtoa 
for  illegal  distress,  that  the  derricks  were  tt 
rateable. 
This  was  an   action   brought   (in   pnrsnance  d 
9  Geo.  4,  c.  43)  against  the  defendant  as  derk  to 
the  churchwardens,  overseers,  and  directors  oi  ^ 
parish  of  Greenwich,  to  recover  damages  lor  the 
unlawful  seizure  and  conversion  by  such  diaiek- 
wardens,  &c.,  of  a  ship  known  by  the  name  of 
The  Atlas  (No.  2),  ana  also  for  money  had  and 
received  by  them  to  the  plaintifiE*8  use.   Hie  oaaio 
came  on  to  be  tried  before  Brett,  J.,  at  the  siUiiig* 
in  Middlesex,  after  HUary  Term,  1874,  wiiea  a 
V  ^«c^<Q\k  ^«a  t<c]kWXLd  Cor  the   plainti&  lor  1^ 
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subject  to  the  opinion  of  the  court   upon   the 
following 

Case. 

1,  3.  The  plaintiffs  are  coal  merchants  in  the 
Metropolis,  aiid  the  defendant  is  liable  to  be  sned 
for  the  acts  of  the  churchwardens,  &o.,  of  Green- 
wich, in  pursuance  of  9  Geo.  4,  c.  43.  Certain 
assessments  for  poor  rates  and  rates  for  other 
purposes  were  made  on  2nd  Nov.  1871,  by  the 
churchwardens,  &c.,  in  vestry  assembled,  under 
4  Geo.  4,  c.  70,  and  9  Geo.  4,  c.  43,  and  were 
afterwards  allowed  by  two  justices  for  the  county 
of  Kent,  and  due  notice  was  given  of  the  same  in 
parsuance  of  the  said  statutes. 

4.  Bj  the  said  assessments  the  plaintiffs  were 
rated  m  the  sum  of  1391.,  as  the  occupiers  of 
certain  lands  in  the  parish,  the  entries  in  the  rate- 
book being  as  under : 
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Name  of 
Oooapier. 

WiUiAui    Cory 
and  Son. 


WilUnm    Coiy 
mad  Son. 


Deicription  of  property      |      Bateable 
rated.  {         Talae. 


Mooringeby  which  ooal  der- 
rick and  apparatna  Atlas 
No.  1  are  moored  to  bed  of 
riTor. 

Moorings  to  which  ooal  der- 
rick and  apparatus  No.  2 
are  moor«f  to  bed  of 
river. 


£4S4    Ob.    Od. 


£400    Ob.    Od. 


5.  The  said  coal  derricks  are  large  floating 
hulks,  and  are  respectively  above  250ft.  long,  and 
90fb.  wide.  They  are  respectively  fitted  up  with 
the  necessary  machinery  and  apparatus  for  unload- 
ing coal  from  colliers,  and  reloading  the  same  into 
Teasels  and  barges  brought  alongside.  No  co^ 
are  deposited  or  stored  in  the  same  derricks,  nor 
does  anyone  live  or  sleep  thereon. 

6.  The  said  derricks  are  the  property  of  the 
plaintiffs,  and  ride  afloat  on  the  river  Thames 
within  the  boundary  of  the  parish  o£  Greenwich. 
They  have  been  moored  or  anchored  at  the  same 
place  for  some  years,  but  daily  change  their 
position  slightly  with  the  ebb  and  flow  of  the  tide. 

7.  Atlas  No.  ]  was  originally  a  vessel  called  a 
derrick,  built  and  constructed  for  the  purpose  of 
raising  wreclcs  and  sunken  vessels,  and  anchored 
in  the  Thames,  but  not  at  the  place  where  she 
now  rides.  She  afterwards  came  into  the  posses- 
sion of  Messrs.  Cory,  the  plaintiffs,  when  alte- 
rations were  made  in  her  suitable  to  her  present 
use,  and  she  was  removed  from  her  then  to  her 
present  position. 

8.  The  place  where  she  was  originally  moored 
was  about  a  quarter  of  a  mile  further  up  the 
river,  and  she  was  then  kept  in  position  by  four 
anchors,  two  on  the  north  and  two  on  the  south. 
In  moving  her  from  this  position,  where  she  had 
remained  about  three  years,  to  her  present  one, 
the  four  anchors  and  the  chain  cables  were  re- 
moved with  her,  and  two  of  them  were  put  down 
again  in  mooring  her  at  her  pr^ent  moorings. 

9.  The  derrick  Atlas  (No.  1)  is  now  moored  or  re- 
tained at  the  spot  where  she  floats,  in  the  following 
way,  f.6.,  by  two  single  fluke  anchors,  on  the  side 
nearest  the  shore,* by  two  stones  on  the  channel 
side,  and  by  two  stream  anchors,  one  at  the  head 
and  the  other  at  her  stem. 

^  10.  Prior  to  Atlas  (No.  1)  taking  up  her  po- 
sition, the  resolution  next  following  was  passed 
by  the  Conserrators  of  the  Biver  Thames,  in  whom, 
by  virtue  of  the  Thames  Conservancy  Acts,  the 
soil  and  bed  of   the  river  Thames  is  vested, 


and  the  terms  and  conditions  therein  contained 
were  assented  and  agreed  to  by  the  plaintifis : 

Besolved,  "  That  permiBsion  be  given  to  Messrs.  Cory 
and  Son  to  lay  down  moorings  (at  which  they  may  place 
derrick  hnlk)  immediately  opposite  the  slnioe  next  east, 
wao^s    of  Angerstein'B   Wharf,  East   Greenwich,  and 
510ft.  from  the  river  wall  at  the  said  slnioe  as  per  plan, 
the  work  to  be  done  to  the  satisfaction  of  the  Con- 
servators of  the    Biver   Thames,   and   under   Inspeo 
tion  of  the  harbour  master,  and  to  remain  under  the 
following  conditions  being  agreed  to  and  observed  by 
Messrs.  Cory,  viz.,  that  the  accommodation  be  assessed 
and  the  rent  *paid  thereon,  that  the  hoik  be  not  used 
for  the  porpose  of  storing  coals,  that  it  be  for  the  general 
nse  of  the  ooal  trade,  bat  the  barges  to  or  from  the  hulk 
be  in  aU  cases  towed  by  a  steam  tng,  to  or  from  the 
Cnstom  House,  London ;  that  all  vessels  leave  the  hnlk 
immediately  after   being  discharged,  and  that  sailing 
colliers  when  discharged  be  towed  away  to  snoh  part  of 
the  river  as    the  hiurbonr  master  may  direct,  and  in 
all  other  respects  be  worked  to  the  satisfaction  of  the 
conservators,   under  the    inspection  of    the   harbour 
master,  and  with  the  full  understanding  on  the  part  of 
Messrs.  Cory  that  if  at  any  time  hereafter  it  shall  be  found 
by  the  conservators  inexpedient  to  permit  the  moorings 
of  the  derrick  hulks  to  remain  in  that  or  any  other  part 
of  the  rirer,  the  con»ervators  will,  under  the  jpowera 
vested  in  them  by  the  91st  section  of  the  Thames  Conser- 
vancy Act,  cause  the  same  to  be  removed." 

11.  Instead  of  themselves  laying  down  the 
moorir  gs  contemplated  by  the  said  resolution,  the 
plaintiffs  caused  and  procured  the  necessary  work 
to  be  done  by  the  workmen  of  the  said  con- 
servators, and  paid  the  said  conservators  the 
whole  of  the  costs  and  charges  of  the  materials 
and  labour  expended  in  and  about  the  same. 

12.  The  moorings  as  actually  laid  down  for  Atlas 
(No.  1),  consist  of  four  anchors  and  two  stones. 
Of  the  anchors,  the  two  named  in  paragraph 
8  are  small  and  of  little  importance,  and  it  is 
not  contended  on  the  part  of  the  defendant  that 
any  liability  to  be  rated  in  respect  of  the  soil 
occupied  by  them  attaches  to  the  plaintiffs.  But 
the  other  two  anchors  are  made  with  only  one 
fluke  each,  and  are  such  as  are  never  used  as 
anchors  on  board  ship,  but  are  only  used  for  per- 
manent moorings.  Anchors  with  one  fluke  could 
not  be  trusted  to  take  the  ground  when  dropped 
in  the  ordinary  way.  In  laying  down  eacn  of 
these  anchors  a  hole  was  dredged  out  large 
enough  to  contain  the  whole  of  the  anchor,  and  to 
a  depth  between  7ft.  and  8ft.  below  the  bed  of  the 
river  with  ballast  which  lies  all  round  and  over  the 
anchor  through  which  the  chain  cable  is  led  up  to 
the  derrick. 

13.  The  two  stones  used  are  each  of  them  about 
7ft.  lone  by  5ft.  wide  and  3ft.  thick.  In  order  to 
put  eacn  of  these  in  their  places,  a  hole  was 
dredged,  and  large  enough  to  contain  the  stone, 
and  about  7ft.  deep.  The  stone  was  then  let  down 
into  the  hole,  and  the  hole  then  filled  up  to  the 
level  of  the  bed  of  the  river  with  ballast.  There  is 
about  4ft.  thickness  of  ballast  on  each  stone,  and 
about  70  tons  of  ballast  are  used ;  in  each  hole  a 
chain  cable  is  led  up  through  the  ballast  to  the 
derrick.  The  moormgs  formed  by  these  two 
anchors  and  stones,  are  as  firm  moorings  as  it  is 
possible  to  place  in  the  river.  It  is  quite  im- 
possible that  the  derrick  using  them  can  weigh 
them  in  the  ordinary  way  in  which  ships  weigh 
anchor.  If  the  derrick  had  to  be  moved,  it  could 
only  be  by  casting  off  the  cables  and  leaving  these 
anchors  and  stones  behind. 

14.  Atlas  (No.  2)  was  built  at  Jarrow  on  the 
Tyne,  and  towed  thence  by  steamer  to  her  presenti 
position.    Prior  V>  IckSi  \«2isixi\^  \Jl^  \j«t  \ii«?0Q.^Siw8k 
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following  letter  was  sent  by  the  conservators  to 
to  the  plaintiffs,  and  the  terms  therein  contained 
were  accepted  and  agreed  to  by  them. 

Thames  ConBenranoy,  14th  Feb.  1866. 

Qentlemeo, — Yfiih.  reference, to  your  application  of  the 
18th  Oct.  last,  and  to  my  letter  of  the  29th  ulto,  I  am 
no«r  directed  by  the  Conservators  of  the  River  Thames 
to  inform  yon  that  the  conditions  npon  which  yon  will 
be  permitted  to  lay  down  moorings,  and  to  puuse  the 
Atlas  bulk  No.  2,  in  Bagsby's  Beach,  opposite  the  Biver 
Wall  between  the  upper  collier  section  pile  and  Messrs. 
Hill's  factory,  distant  530ft.  from  the  Biver  Wall,  are  as 
follows,  Tiz. :  That  the  work  be  done  to  the  satisfaction 
of  Ihe  Conservators  of  the  Biver  Thames  under  the  in- 
spection of  the  engrineer  and  harbour  master.  That  the 
accommodation  be  assessed  and  the  rent  paid  thereon ; 
that  it  be  not  used  for  the  purpose  of  storing  coals ; 
that  it  be  for  the  genoral  use  of  toe  coal  trade ;  and  that 
the  barges  to  or  from  the  hulk  be  in  all  oases  towed  by  a 
■team  tug  to  or  from  the  Custom  House,  London.  That 
all  vessels  leave  the  hulk  immediately  after  being  dis- 
charged. That  sailing  colliers  when  discharge  be  towed 
away  to  such  part  of  the  river  as  the  harbour  master 
may  direct,  and  in  all  other  respects  be  worked  to  the 
satisfaction  of  the  conservators  under  the  inspection  of 
the  harbour  master,  and  with  the  full  understanding  on 
^our  part  that  if  at  any  time  hereafter  it  shall  be  found 
inexpedient  to  permit  the  hulk  or  moorings  to  remain  in 
that  or  any  other  part  of  the  river,  the  Conservators  will 
cause  the  same  to  oe  removed.  Upon  receiving  from  you 
an  assurance  that  you  are  prepared  to  comply  with  these 
stipulations,  formal  permission  will  be  given  for  the 
moorings  of  the  hulk.    I  am,  &c., 

Messrs.  Cory  and  Son.  E.  Bubstall,  Sec. 

15.  As  in  the  case  of  Atlas  (No.  1),  the  plaintiffs 
caused  and  procured  the  moorings  therein  men- 
tioned to  be  laid  down  by  the  workmen  of  the 
conservators,  and  paid  the  conservators  for  the 
labour  and  materials  employed. 

16.  The  material  portion  of  the  moorings  of 
Atlas  (No.  2),  consists  of  two  anchors  similar  to 
the  anchors  mentioned  in  paragraph  12,  but 
having  iron  instead  of  wooden  stocks  which  bary 
themselves  by  their  own  weight  in  the  bed  of  the 
river,  so  that  it  was  not  necessary  to  dredge  holes 
to  receive  them.  Bat  instead  of  the  stones  used 
for  Atlas  (No.  1),  two  large  fair  shaped  screws 
have  been  used.  These  are  screwed  into  the  bed  of 
the  river  to  a  depth  of  10ft.  [Plan  annexed.]  These 
screws,  together  with  the  two  single  fluke  anchors 
form  moorings  as  permanent  as  those  used  for 
Atlas  (No  1),  and  it  would  bo  equally  impossible 
for  the  derrick  using  them  to  weigh  them  in  the 
ordinary  way. 

17.  The  rent  paid  by  the  plaintiffs  is  600L  per 
annum  for  the  moorings  of  Atlas  {^o,  1),  and  6bOL 
for  those  of  Atlas  (No.  2.) 

18,20.  The  plaintiffs  deny  that  they  are  occu- 
piers of  land  in  the  parish,  and  liable  to  be  rated 
as  such,  and  therefore  refused  to  pay  the  said  sum  of 
VfVM.  at  which  they  were  rated  or  any  part  thereof. 
Proceedings  were  thereupon  had  before  a  Metro- 
politan Police  Magistrate,  sitting  at  Greenwich, 
who  issued  a  warrant  of  distress  in  pursuance 
whereof  the  derrick  Atlas  (No  2.)  was  seized. 

The  plaintiffs  then  to  free  the  derrick  paid  the 
130i.  with  71.  9s.  for  costs,  under  protest,  and 
brought  this  action. 

21.  Pleadings  (to  which  no  objection  to  be  taken) 
and  also  Thames  Conservancy  Act  1857  (20  &  21 
Vict.  c.  147)  (a)  made  part  of  case. 

(a) By  sect.  58  of  this  Act,  "  the  consideration  for  any 
licence  or  permission  which  may  be  granted  by  the  con- 
servators ....  for   laying    down  any  mooring  chains, 
or  for  driving  anv  piles  on  any  part  of  the  bed  or  soil,  or 
of  the  Bborea  of  the  river  Thamet  ....  ttha^  \>«  auc^ 


[ 


22.  The  question  for  the  oourt  Ib,  whether  the 
plaintiffs  are  occupiers  of  land  in  the  parish  of 
Greenwich,  and  liable  as  such  to  be  rated,  or 
assessed  to  the  relief  of  the  poor.  If  the  court  b» 
of  opinion  that  they  are  not  suoh  occupiers  and 
are  not  so  liable,  the  verdict  is  to  be  entered  for 
the  plaintiffs  as  aforesaid.  If  the  court  be  of  a 
contrary  opinion,  then  a  verdict  is  to  be  entered 
for  the  defendant. 

Points  for  the  plaintiffs  :  That  the  plaintiffs  are 
mere  licensees ;  that  the  facts  found  do  not  vaiy 
this  case  in  principle  from  Cory  v.  CkurchwardenM 
of  Greenwich  (L.  Eep.  7  C.  P.  499),  that  the 
stones  and  screws  are  only  a  method  of  safe 
anchorage  applicable  to  a  large  vessel,  and  that  the 
plaintiffs  are  not  occupiers. 

Points  for  the  defendant:  That  the  &ct8  show 
that  the  plaintiffs  have  a  beneficial  occupation  of 
those  parts  of  the  soil  of  the  river  within  the 
parish,  in  which  they  have  laid  down  and  keep  the 
moorings  of  the  derricks ;  and  that  the  oocapatioc 
of  the  plaintiffs  is  precisely  similar  to  that  of  the 
Conservators  of  the  Biver  Thames  as  disclosed  by 
Watkins  v.  MUton*next'Grave9end  (37  L.  J.  13 
M.  C. ;  L.  Bep.  3  Q.  B.  350). 

Patchett  for  the  plaintiff.  —  There  is  no  snch 
occupation  of  the  so^l  of  the  river  by  tho  plain tiffi 
as  to  make  them  liable  to  be  assessed  to  the  poor 
rate:  (Cory  and  others,  apps.  t.  Overseers  of 
Greenwich,  resps.,  L.  Rep.  7  O.  P.  499;  41 
L.  J.  142,  M.  C. ;  21  L.  T.  Rep.  N.  S.  150.)  The 
only  distinction  between  that  case  and  the  present, 
is  that  there  the  anchors  were  connected  with  the 
derrick  itself,  whereas  here  they  are  not  connected 
with  the  derrick  at  all.  [Lord  Coleridge,  C.  J.— 
There  are  two  questions :  First,  is  this  an  occapi* 
tion  of  the  river  ?  secondly,  is  it  an  occnpation  by 
the  plaintiffs  ?  Waikins  v.  Overseers  of  MiUon-nett' 
Gravesend  (L.  Rep.  3  Q.  B.  350 ;  37  L.  J.  73,  M.  C^ 
18,  L.  T.  Rep.  N.  S.  601)  appears  to  be  somewhit 
in  favour  of  the  defendants.]     He  also  cited 

Orant  v.  Oxford  Local  Board,  L.  Bep.  4  Q.B.  9 ;  S8 
L.  J.  39,  M.  C. ;  19  L.  T.  Rep.  N.  S.  378; 

Ren.  V.  Abney  Park  Cemetery  Company,  L.  Bep.  8 
Q.B.  315 ;  29  L.  T.  Rep.  N.  8.  174 ; 

Allan  V.  Liverpool  Unvm,  L.  Rep.  9  Q.B.  180 ;  43 
L.  J.  69,  M.  C.  30  ;  30  L.  T.  Bep.  K.  8.93; 

London    and  Norlh-Weatem  Railway  Compaq  ▼. 

Huckma$ter,  L.  Bep.  10  Q.B.  70 ;  4i  L.  J.  29,  M.  C. ; 

31  L.  T.  Rep.  N.  S.  835. 

Barrow,  for  the  defendants,  relied  chiefly  oa 

Forrest  v.  Churchwardens  of  Greenwich  (8  £.  &  B. 

890 ;  27  L.  J.  06,  M.  C.)    He  also  cited 

Chelsea  Waiencorks  Company  v.  Basley,  17  Q.  B.SSB. 

Kiltow  V.  Liskeard  Assessment  Committee,  44  L.  J. 

53.  M.  C;  L  Bep.  10 Q.  B. 7 ;  31  L. T. Bep. N. 8. 60L 

Sects.  84,  88,  91,  and  105,  of  the  Thames  Goo- 

servancy  Act  1857  (20  &  21  Vict,  c  147)  were  also 

referred  to  in  the  coarse  of  the  argument. 

as  in  the  jadgment  of  some  competent  pereon  shell  hi 
deemed  to  be  the  value  thereof  to  the  person  obtattiir 
suoh  licence."  By  sect.  91  '*  no  moorinff  ohaine  shsD  be 
pat  down  or  placed  in  any  part  of  the  nver  withoat  tht 
permiasion  of  the  conserTators  pzevionaly  obtained,  ted 
eTery  snoh  mooring  chain  which  shall  be  pat  dowa  or 
placed  shall  be  so  con  tinned  only  dozing  the  plsamtof 
the  coDserrators ;  and,  the  conservators  may  at  aaj  tias 
by  giving  one  week's  notice  in  writing,  zeqoirs  esA 
mooring  chains  to  be  removed ;  and  in  ease  dsHsalt  iksH 
be  made  in  such  removal  beyond  the  time  to  be  msn^esei 
in  such  notice,  such  mooring  chain  ahall  be  trested  bytkt 
nonpervators  as  a  nuisance  and  removed  aeoaidiiiiy>* 
The  estate  of  the  Crown  in  the  eoil  and  bed  of  theitv* 
within  the  flux  and  reflux  of  the  tide  waa  agreed  to^ 
conveyed  to  the  conservators  byartielei  of 
«a\>VQt\2a'\xi  \3ca  '^Tnambls  to  the  AialL 
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Lord  CoLEEiDOE,  C.  J. — ^I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  judgment.  This  was 
an  action  to  recover  damages  for  an  alleged  un- 
lawful distress  for  rates,  and  the  Question  for  us 
to  determine  is  whether  the  rate  was  lawfully  made. 
The  plaintiffs  have  been  rated  for  occupation  of 
land  enhanced  in  value  by  reason  of  the  profits 
which  are  earned  by  such  occupation,  the  descrip- 
tion of  the  subject  matter  being  "  moorings  to 
which  coal  derricks  and  apparatus  are  moored  to 
the  bed  of  the  river."  It  is  said  that  even 
assuming  that  there  was  an  actual  exclusive 
cocupation,  the  question  has  already  been  decided, 
and  in  favour  of  the  plaintiffs,  the  parties  being  sub- 
stantially the  same,  in  Cory  v.  Overseers  of  Green* 
toid^  {lioi  sup.).  But  I  am  of  opinion  that  the 
circumstances  of  that  case  make  it  distinguishable 
from  this.  The  ground  of  that  decision,  as  appears 
from  the  judgment  of  Willes,  J.,  was  that  the  actual 
moorings  could  not  be  occupied,  but  were  part  of 
the  derricks.  The  question  it  is  really  necessary  for 
na  to  decide  here  is  whether  there  was  sncn  an 
occupation  by  the  plaintiffs  as  to  make  them  the 

S roper  objects  of  a  rate.  Now  the  correct 
efinition  is  given  in  AUan  v.  Overseers  of  Liverpool 
{ubi  sup,),  and  is  **  whether  or  not  there  was  any 
exduBive  occupation  "  ^ven  by  the  conservators 
to  the  plaintiffs.  Such  m  effect  is  the  test  applied 
in  the  London  and  North  Western  Railway  Com* 
pany  v.  Buckmaster  {uhi  sup,),  and  in  Forrest  v. 
The  Overseers  of  Qreenunch  {uhi  sup,)  Was  there 
then  snch  an  occupation  in  the  present  case  P  I 
think  not.  The  Conservators  of  the  Thames  had 
no  statutory  power  to  grant  away  the  soil  of  the 
river,  and,  looking  to  the  resolution  of  the  con- 
servators, nnder  which  the  plaintiffs,  for  such 
occupation  as  they  had,  and  to  the  91st  section  of 
the  Act,  by  which  moorings  may  be  removed  at 
any  time  at  the  will  and  pleasure  of  the  conser- 
vators, I  cannot  think  that  that  resolution  was 
anything  more  than  a  revocable  licence  to  use. 

&KETT,  J. — The  question  whether  the  plaintiffs 
were   rateable  in   this   case    depends    on    two 
questions ;  first,  whether  a  particular  part  of  the 
soil  of  the  river  has  been  so  dealt  with  as  to 
render  some  person  or  other  rateable ;  and,  if  so, 
secondly,  whether  the  plaintiffs  are  the  persons 
rateable.    Mr.  Fatchett  argues  that  we  are  con- 
cluded by  Cory  v.  Overseers  of  Greenwich  {uhi  sup,), 
but  neither  point  was  decided  there.    The  mode  of 
dealing  with  the  soil  of  the  river  was  not  with  any 
fixed  spot,  and  therefore  no  person  whatever  could 
be  rated.    Mr.  Barrow  on  the  other  hand  cites 
Waikins   ▼.    MiUon'next-Gravesend,    and   argues 
that,  that  case  shows  that  some  person,  at  all 
events,  is  rateable.  Now  in  that  case  Blackburn  J., 
appears  to  have  thought  that  the  conservators 
were  rateable,  and  ought  to  be  rated,  unless  they 
had  given  away  possession.    K  they  ^ve  an  ease- 
ment, it  may  be  that  they  are  rateable  in  respect  of 
it.  But  assuming  that  the  conservators  are  rateable, 
are  the  plaintiffs  rateable  also  P  Mr.  Fatchett  argues 
that  they  cannot  be  so,  because  the  conservators 
cannot  give  an  occupation.    To  this  proposition 
I  cannot  assent.    If  the  conservators  assumed  to 
l^ye  an  occupation  which  the  plaintiffs  accepted. 
It  would  not  be  in  the  mouths  of  the  plaintiffs, 
who  would  be  mere  encroachers,  to  say  that  they 
were  not  rateable.    But  it  is  clear,  from  all  the 
cases,  that  for  a  man  to  be  rateable,  he  must  have 
exdasive  possession  of  the  soil,  and  a  man  having 
a  mere  licence  to  use  the  soil  cannot  be  said  to 


have  exclusive  possession.  The  question,  there- 
fore, is,  what  is  the  true  construction  of  the  reso- 
lution of  the  conservators,  and  I  think  that  by 
that  resolution  they  merely  gave  a  licence  to  use 
the  soil,  reservin&c  to  themselves  the  resumption 
of  absolute  power  over  it  at  any  moment.  The 
plaintiffs,  therefore,  having  no  exclusive  pos- 
session, are  not  subject  to  the  rate. 

Denman,  J. — It  is  material  to  look  at  the  terms 
on  which  the  plaintiffs  occupied  what  is  alleged 
to  be  the  subject-matter  of  a  rate.  Looking  at 
those  terms,  I  can  see  nothing  but  a  permission  to 
lay  down  moorings,  subject  to  the  powers  and 
duties  of  the  conservators  to  remove  tnem  at  any 
time  under  the  91st  section  of  their  Act.  Our 
judgment  must,  therefore,  be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 

Attorney  for  the  plaintiffs,  Marh  Sheppard, 
Attorney  for  the  defendants,  W,  Bristow, 
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Reported  by  H.  Lsigh,  and  Ctbil  Dodd,  Esqe.,  Bftrrlstert-at- 

Law. 


Jan,  20,  21,  and  May  8,  1875. 

Thb    Guabdians   op   Halifax   Union  v.  Wheel- 
wright. 

Treasurer  to  poor  law  guardians — Action  against  by 
guardians  for  negligence — Banker  and  customer 
— Payment  of  orders  fraudulently  altered — Pav' 
ment  of  orders  withjorged  indorsements — Negli' 
gent  drawing  of  orders  by  guardians — LiahilUy 
—16  ^-17  Vict,  c,  59,  8, 19. 

TJie  defendant,  the  salaried  manager  of  a  hank,  was 
treasurer  to  the  plaintiffs,  the  guardians  of  the 
poor  of  the  H,  Union,  and  was  appointed  such  by 
them  in  1867,  under  the  Poor  Law  Consolidated 
Order  of  2Uh  July  1847,    At  the  time  of  his  ap' 
pointment  the  plaintiffs*  account  was  kept  in  a 
common  pass  hook,  headed,  "  Guardians  ofH,  P. 
L,  Union  in  account  with  the  H,  Banking  Com* 
pany ;"  hut  it  was  afterwards  kept  in  a  treasurer's 
hook  according  to  the  form  prescribed  by  the  Poor 
Law  Board,  but  no  change  was  made  in  the  bank 
ledger.    Moneys  were  from  time  to  time  paid  in 
across  tlie  counter  of  the  hank,  of  which  the  de* 
fendant  was  manager,  to  the  bank  clerks,  to  the 
credit  of  the  account  of  the  plaintiffs,  and  were 
dealt  with  hy  the  bank  in  the  same  way  as  the 
moneys  of  other  customers ;  and  orders  signed  on 
behaJfofthe  plaintiffs  were  cached  like  cheques 
payable  to  order.     The   defendant  received    no 
remuneration  or  salary  as  trtasurer,    nor  any 
vrofitfrom  the  use  of  the  money  left  in  his  ha1^ds ; 
hut  the  plaintiffs,  when  their  balance  at  the  hank 
exceeded  3000Z.,  were  allowed  interest  in  respect  of 
it  hy  the  hank. 
It  wa^  the  duty  ofL,,  a  person  in  the  service  of  the 
clerk  to  the  guardians,  to  fill  up  orders,  drawn  on 
the  defendant  for  payment  of  money,  for  signature 
by  the  guardians;  and  he  drew  a  large  number 
of  oi'ders  in  such  a  way  as  to  eTiahle  himself,  after 
they  had  heen  duly  signed  hy  two  guardians  and 
countersigned  hy  the  derk,  to  increase  the  amounts 
for  whicfi  they  had    heen  dravm    by  inserting 
words  and  figures  in  blank  spaces  left  by  him  for 
the  purpose,  and  he  increased  the  amounts  a^xord' 
ingly.    He  also  forged  the  indorsements  of  the 
payees  on  some  of  the  orders  of  which  he  K.ad  %<^ 
increased  tKe  amouaU,  audi  aX*o  onrw  ^oxAift  oj  vJVcvjO^ 
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he  had  not  altered  the  original  amounts,  OfaU 
these  orders  he  obtained  payment  at  the  hanh, 
where,  on  presentation,  they  were  paid  in  the 
ordinary  way, 
TJie  arbitrator,  on  a  case,  stated  in  an  action  by  the 
guardians  to  recover  from  the  defendant  the 
amount  of  the  orders  so  paid,  found,  a>s  a  fact,  thai 
the  paymeiit  of  the  excess  by  the  treasurer's  clerks 
was  due  solely  to  the  fact  tnat  they  were  misled  by 
want  of  proper  caution  on  the  part  of  the  plaintiffs 
and  their  cleric,  vn  signing  the  orders  fraudulently 
prepared  by  L.  for  their  signature,  a/nd  that  L, 
was  enabled  to  maJce  the  fraudulent  additions  to 
the  amounts  by  a  similar  want  of  caution  on  their 
part. 
An  action  which  the  plaintiffs  had  brought  against 
their  said  clerk  for  a  negligent  breach  of  duty  with 
respect  to  the  above  mentioned  orders,  was  com' 
promised  on  payment  by  him  of  an  agreed  sum  of 
money,  and  proceedings  were  stayed  by  a  judge's 
order.  The  plaintiffs  then  brought  a  like  action 
against  the  defendant  as  treasurer,  to  which 
{amongst  other  defences)  he  contended  thai  th^com^ 
promise  of  the  plaintiffs'  action  against  their  clerk 
was  a  bar  and  an  answer,  on  the  ground  that  the 
treasurer  and  the  clerk  were  joint  wrongdoers 
in  the  maiter. 
Held,  by  the  Court  of  Exchequer  {Cleasby,  Pollock, 
and  Amphlett,  BB,),  that  the  negligence  of  the 
plaintiffs  and  their  clerk,  in  drawing  the  orders, 
disentitled  the  plaintiffs  to  complain  of  the  cashing 
of  the  franiduieiU  orders  by  the  bank,  on  the 
principle  that,  as  a  man  cannot  take  advan^ 
tage  of  his  own  wrong,  so  he  cannot  complain  of 
the  consequences  of  his  own  defauU  against  a 
person  who  teas  misled  by  that  defauU  without 
any  fault  of  his  own. 
Held  also,  as  to  the  payment  of  the  orders  with  the 
forged  indorsements,  that  the  account  at  the  bank 
was  in  effect  the  plaintiffs'  account,  and  that 
dl though  the  defendant  as  treasurer  could  not 
claim  tlie  protection  given  to  bankers  by  sect 
19  of  the  16  ^  17  Vict.  c.  59,  yet  the  bank  was 
eiitiiled  to  tlie  protection  thereby  afforded;  and 
thai  as,  by  the  plaintiffs'  direction,  the  only 
receipt  by  the  defendant  was  the  receipt  by  the 
bank,  he  could  not  rightly  be  held  liable  where  the 
bank  without  any  act  or  default  on  his  part  were 
discharged. 
Tuis  was  a  epecial  case  stated  by  an  arbitrator 
for  the  opinion  of  the  court  under  the  following 
circumstances : 

1.  The  plaintiffs  are  the  Guardians  of  the  Poor 
of  the  Borough  of  Halifax,  and  the  defendant  is 
their  treasurer,  appointed  as  such  under  the  Poor 
Law  Consolidatea  Orders  of  the  24th  July  1847. 
His  duties  as  treasurer  were  defined  by  the  con- 
solidated orders  abovementioned,  of  which  the  fol- 
lowing were  considered  by  the  arbitrator  material 
to  the  decision  of  the  case. 

Article  203.  The  followin^^ shall  be  the  duties  of 
the  treasurer  of  the  union :  No.  1.  To  receive  all 
moneys  tendered  to  be  paid  to  the  guardians,  and 
to  place  the  same  to  their  credit.  No  2.  To  pay 
out  of  any  moneys  for  the  time  being  in  his  hands 
belonging  to  the  guardians  all  orders  for  money 
which  shall  bo  drawn  upon  him  in  conformity 
with  Article  84,  when  the  same  shall  be  presented 
at  the  house  or  usual  place  of  business  of  the 
treasurer,  and  within  the  usual  hours  of  business. 
iVb.  3,  To  keep  an  account  under  tVie  proper  heads 
of  all  moneys  received  and  paid  to  mm  a&  axicYi 


treasurer,  to  balance  the  same  at  Lady  Bay  and 
Michaelmas  in  every  year,  and  to  render  an 
account  of  such  moneys  to  the  guardians  when 
required  by  them  so  to  do.  No.  4.  Whenever 
there  are  not  funds  belonging  to  the  guardians  in 
his  hands,  as  treasurer  to  the  Union,  to  report  the 
fact  of  such  deficiency  to  the  commissioners. 
No.  5.  To  submit  a  proper  account  together  with 
tho  bonds  of  any  ofi&cer  which  may  be  in  his 
custody  to  the  auditor  at  the  place  of  audit,  and 
at  the  times  and  in  such  manner  as  may  be  re- 

Suired  by  the  regulations  of  the  commissioners. 
To.  6.  To  receive  the  moneys  payable  to  him  as 
treasurer  of  the  Union  under  any  Act  of  Parlia- 
ment or  other  authority  of  law. 

By  Article  204  it  was  provided  that  the  regnls- 
tions  in  Article  203  should  not  be  applicable  to 
cases  in  which  the  Governor  and  Company  of  tbe 
Bank  of  England  might  act  as  treasurer  of  ^ 
Union  or  bankers  to  the  guardians.  By  Artide 
84,  the  guardians  were  to  pay  every  sum  greater 
than  i>5  by  an  order,  which  should  be  drawn 
upon  the  treasurer  of  the  Union,  and  shoold  be 
signed  by  the  presiding  chairman  and  two  other 
guardians  at  a  meeting,  and  shonld  be  counter- 
signed by  the  clerk. 

2.  The  defendant  is,  and,  at  the  time  of  bii 
appointment  in  Aug.  1867,  was,  known  to  be  the 
salaried  manager  of  the  Halifax  Commercial  Bank; 
and  it  appeared,  from  an  entry  in  the  minute  book 
of  the  guardians,  that  he  was  appointed  treasnicr 
because  a  majority  of  the  guaraians  considered 
it  desirable  that  the  treasurer  should  be  a  bank 
manager. 

3.  The  course  of  business  between  the  plaintiffs 
and  the  defendant  was  as  follows  :  Sums  of  money 
were  from  time  to  time  paid  into  the  account  k 
the  plaintiffs  across  the  bank  counter  to  the  bank 
clerks,  and  the  orders  signed  on  behalf  of  the 
plaintiffs  were  cashed  like  cheques  payable  to 
order. 

4.  When  the  defendant  was  first  appointed 
treasurer,  the  plaintiffs'  account  was  kept  in  a 
common  pass  book,  headed,  '*  Guardians  of  Hali&x 
Poor  Law  Union  in  account  with  the  Hali&x  Com- 
mercial Banking  Company  (Limited)."  The 
account  was  afterwards  kept  in  a  treasurer's  book, 
according  to  the  form  prescribed  by  the  con- 
solidated order  of  the  Poor  Law  Board  (set  out  in 
Glen's  Poor  Law  Board  Orders,  page  542),  bat  no 
change  was  made  in  the  bank  ledger. 

5.  1^0  express  remuneration  or  salary  wai 
assigned  to  the  defendant  as  treasurer. 

6.  Article  174  of  the  consolidated  orders  of  the 
Poor  Law  Board  is  as  follows :  "  If  no  remnnera* 
tion  or  salary  be  expressly  assigned  to  the 
treasurer,  the  profit  arising  from  the  use  of  monej 
from  time  to  time  left  m  his  hands  shall  be 
deemed  to  be  the  payment  of  his  servioes. 

7.  The  defendant  never  received  any  profit  firoo 
the  use  of  money  left  in  his  hands,  and  the  mai 
deposited  by  the  plaintiffs  were  dealt  with  bf 
the  Bank  in  every  respect  in  the  same  manner  as 
funds  deposited  with  them  by  other  cnstomera;  and 
it  was  understood  that  when  the  balance  to  tbe 
credit  of  the  guardians  exceeded  90001.  they  abookl 
be  allowed  interest  in  respect  of  it  by  the  Ba^ 
Commercial  Bank.  During  the  period  of  tbe 
transactions  hereinafter  mentioned  they  were  ob 
several  occasions  credited  with  suma  or  flMDeja* 
interest,  which  were  entered  in  the  troaiowf** 

\  Vx^L  «j&  \iv^Txy^\i\j&  \A  their  oredil  by  tba  bank. 
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The  orders  drawn  by  the  gaardians  were  upon 
forms  in  the  following  words  and  figures : — 

No.  .  Halifax  Union,  Halifax,        187    . 

To  John  Graham  Wheelwright,  Esq.,  Treasurer  of  the 
Guardians  of  the  Poor  of  the  Halifax  Union,  in  the 
oonnty  of  York,  at  the  bank  of  the  Commercial  Bank- 
inir  Company,  Halifax. 

Fay  to  ,  or  order,  the  snm  of  ponnds, 

■hillings  and  pence,  ^  and  charge  the  same  to  the 

aoconnt  of  the  said  guardians. 

A.  B.,  Presiding  Chairman. 
C.  D.,>  Guardians  of  the  Poor  of  the 
E.  F.,j  said  Union. 

Countersigned  by 

Clerk  to  the  Board  of  Guardians. 

N.B.  The  guardians  request  that  this  order  for  pay- 
ment  may  he  presented  for  payment  within  fourteen 
days  from  the  date  hereof,  and  within  the  usual  hours  of 
business. 

They  were  in  every  case  signed  and  counter- 
Rigned  in  the  manner  required  by  sect.  8i  of  the 
Consolidated  Orders  of  the  Poor  Law  Board. 

9.  Charles  Barstow  was  clerk  to  the  board  of 
f^ardians,  and  he  had  in  his  employment  a  clerk 
named  Laidler.  It  was  Laidler's  duty  to  fill  up 
the  orders  for  the  signature  of  the  guardians,  so 
that  when  filled  up  the  whole  of  the  writing  and 
figures  on  them,  with  the  exception  of  the  signa- 
tures of  the  guardians  and  the  counter  signature 
of  Barstow,  were  in  Laidler's  handwriting.  Laid- 
ler drew  a  largo  number  of  orders  in  such  a 
manner  as  to  enable  himself  to  increase  the  amount 
after  they  had  been  duly  signed  and  counter- 
sif^ned ;  and  he  did  increase  them  accordingly  by 
Tarious  sums;  in  most  instances  by  lOZ.,  the 
syllable  "teen**  being  written  after  the  word 
"four,"  "seven,"  "eight,"  or  "nine,"  and  the 
figure  1  being  inserted  before  the  figures  4,  6,  7,  8, 
or  9,  in  spaces  left  by  him  for  the  purpose.  In 
some  instances  he  increased  the  amount  by  a 
larger  sum,  as  "  twenty,"  "  thirty,"  Ac,  by  writing 
one  of  those  words  before  a  smaller  sum,  and 
making  a  corresponding  alteration  in  the  figures 
denoting  the  amount. 

11.  lAidler  also  found  means  to  obtain  the 
indorsements  of  the  payees  to  a  large  number  of 
these  orders.  No  evidence  was  given  as  to  the 
exact  means  by  which  this  was  effected ; 
but  it  appeared  probable  that  the  amounts  were 
increasea  after  the  indorsements  were  obtained. 
The  orders  so  fraudulently  increased  in  amount, 
but  genuine  in  all  other  resf)ects,  were  presented 
and  paid  at  the  bank  in  the  ordinary  way ;  and  it 
was  found  as  a  fact  by  the  arbitrator  that  the  pay- 
ment by  the  treasurer's  clerks  of  the  excess  m 
these  instances  was  due  solely  to  the  fact  that  they 
were  misled  by  want  of  proper  caution  on  the  part 
of  the  guardians  and  their  clerk  in  signing  the 
orders  fraudulently  prepared  by  Laidler  for  their 
signature. 

13.  In  other  cases,  the  orders  not  being  other- 
wise tampered  with,  Laidler  forged  the  indorse- 
ments of  the  payees,  and  so  obtained  the  amounts 
for  which  the  orders  were  drawn,  the  total 
amount  of  such  orders  being  2S71.  9fi.  Sd. 

14.  In  other  cases,  Laidler  both  increased  the 
amounts  of  the  orders  in  the  way  before  men- 
tioned, and  also  forged  the  indorsements  of  the 
payees,  and  then  presented  and  obtained  payment 
of  the  full  amount  to  which  he  had  altered  the 
orders,  the  original  amount  of  them  being 
82Z.    12«.   4d.;    and   the   altered   and  increased 
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amount  bein^  2732.  12«.  4d.,  the  fraudulent  addi- 
tion amountmg  to  1912.  In  every  case  Laidler 
was  enabled  to  make  these  fraudulent  additions  to 
the  original  sums  by  a  want  of  caution  on  the 
part  of  the  guardians  and  their  clerks  as  above 
described. 

15.  The  guardians  brought  an  action  against 
Barstow,  their  clerk,  for  negligence  and  breach  of 
duty  (the  pleadings  and  particulars  to  be  taken  as 
part  of  this  case),  and  in  their  particulars  they 
claimed  368U.  17^.  5d.,  which  included  all  the 
orders  contained  in  the  particulars  in  the  present 
action.  The  action  against  the  clerk  was  compro- 
mised by  an  agreement  to  stay  proceedings,  "  on 
payment  to  the  plaintiffs  of  the  sum  of  2S201A8. 6d., 
the  amount  of  certain  of  the  orders  or  cheques 
enumerated  in  the  particulars  of  the  plaintiffs' 
demand,"  to  be  paid  by  instalments,  as  therein  men- 
tioned, "  this  sum  to  be  accepted  in  full  discharge 
of  all  claims,  demands,  and  liabilities  in  this 
action,  or  otherwise,  against  the  defendant  as  clerk 
to  the  board;"  the  plaintiffs  engaging  to  assist/ 
Barstow  in  any  proceedings  to  recover  any  money 
from  Laidler,  or  his  estate,  or  in  prosecuting  him, 
on  being  indemnified  by  Barstow. 

16.  The  particulars  delivered  in  the  present 
action  against  the  defendant  claimed  the  sum  of 
23792.  98.  bd.,  in  respect  of  the  different  classes  of 
orders  above  referred  to.  Of  these  orders  as  many 
as  thirty- five,  of  which  13022.  had  been  fraudulently 
obtained,  were  orders  payable  to  Barstow,  and  had 
been  fraudulently  increased  ;  and  as  the  plaintiffs 
considered  that  this  compromise  with  Barstow 
deprived  them  morally,  though  not,  may  be,  legally, 
of  the  right  to  recover  upon  them  against  the 
defendant,  they  abandoned  that  part  of  their 
claim;  and  claimed  only  against  the  defendant  the 
balance  of  the  total  sum  in  respect  of  orders,  some 
of  them  increased,  some  indorsedf  and  some  both 
increased  and  indorsed  by  Laidler,  as  above  men- 
tioned. 

The  defendant  contended,  first,  that  the  com- 
promise with  Barstow  extinguished  the  plaintiff's 
claim  to  recover  in  respect  of  any  of  the  items  in 
their  particulars ;  and,  secondly,  that  as  to 
2872.  98.  5c2.,  the  defendant  was  within  the  16  &  17 
Vict.  c.  59,  s.  19(a) ;  and  that  as  to  2732.  12s.  4</. 
he  was  not  liable  to  any  part  of  it,  or,  at  all  eventi», 
only  for  822.  129.  462.,  being  the  amount  of  the 
orders  as  originally  drawn. 

17.  The  questions  reserved  by  the  arbitrator 
for  the  opinion  of  the  court  were — (1)  Does  tho 
settlement  with  Barstow  in  the  action  of  the  guar- 
dians against  him  prevent  the  plaintiffs  from  re- 
covering against  the  defendant  in  the  present 
action  ?  If  that  question  be  answered  affirma- 
tively, then  a  verdict  is  to  be  entered  for  the  de- 
fendant, and  a  plea  is  to  be  taken  to  have  been 
added  setting  up  this  defence,  to  which  the  plain- 


(a)  The  16  &  17  Viot  c.  59,  s.  19,  enacts  as  follows  : 
"  Provided  always  that  any  draft  or  order  drawn  upon  a 
banker  for  a  sum  of  money  payable  to  order  on  demand, 
which  shall,  when  presented  for  payment,  purport  to  be 
indorsed  by  the  person  to  whom  the  same  shall  be  drawn 
payable,  shall  be  a  sufficient  authority  to  snob  banker  to 
pay  the  amount  of  such  draft  or  order  to  the  bearer 
thereof ;  and  it  shall  not  be  incumbent  on  such  banker 
to  prove  that  such  indorsement,  or  any  subsequent  in- 
dorsement,  was  made  by  or  under  the  direction  or  autho- 
rity of  the  person  to  whom  such  draft  or  order  was  or  is 
made  payable  either  by  the  drawer  oc  %iii  \xA^x%»£«. 
thereof." 
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tiffs  are  to  be  taken  as  having  demurred,  and 
judgment  thereon  is  to  be  deemed  to  have  been 
given  for  the  defendants.  If  that  settlement  does 
not  BO  operate,  then  (2)  are  the  plaintiffs  entitled  to 
recover  from  the  defendant  any  and  which  of  the 
following  sums :  2872.  9^.  hd.j  the  amount  of  the 
cheques  of  which  Laidler  forged  the  indorsements ; 
273L  12«.  Ad.t  the  amount  of  those  of  which  he 
both  forged  the  indorsements  and  increased  the 
amounts;  or  822.  Vis.  4d.t  the  anfiount  for  which 
such  last-mentioned  orders  were  originally  drawn ; 
or  1912.,  the  amount  of  the  fraudulent  additions 
thereto  ?  If  the  plaintiffs  are  entitled  to  recover 
any  one  or  more  of  these  sums,  a  verdict  is  to  be 
entered  for  them  for  that  amount ;  if  otherwise, 
then  for  the  defendant. 

Field,  Q.C.  (with  him  was  Oihhona),  for  the 
plaintiffs. — First,  with  respect  to  the  whole  action, 
the  settlement  of  the  plaintiffs'  action  against 
Barstow  does  not  affect  the  present  action  in  any 
way.  The  duties  of  Barstow,  as  clerk,  and  the 
defendant,  as  treasurer,  to  the  guardians,  were 
entirely  distinct  the  one  from  the  other ;  and  as 
there  was  no  joint  tort  committed  by  them,  and 
the  present  action  is  for  a  separate  tort  by  Barstow 
alone,  the  rule  in  Brinsmead  v.  Harrison^  in 
the  Exchequer  Chamber  (24  L.  T.  Rep.  N.  S. 
790 ;  L.  Bep.  7  C.  P.  347 ;  40  L.  J.  281,  C.  P.) 
does  not  apply.  Secondly,  with  respect  to  both 
the  sums  of  2872.  9«.  5d.  and  2732. 12«.  4(2.,  paid  on 
the  orders  with  the  forged  indorsements,  no  negli- 
gence is  found  in  the  plaintiffs  conducing  to  that 
forgery,  and  the  defendant  is  not  within  the  pro- 
tection of  the  19th  section  of  the  16  &  17  Vict., 
c.  59,  as  he  is  not  a  "  banker  "  within  its  terms. 
He  is  called  in  the  case  the  "  salaried  manager  "  of 
the  bank,  and  the  enactment  is  in  favour  of 
bankers  only :  (Ogden  v.  Benas  and  others, 
30  L.  T.  Rep.  N.  S.  683 ;  43  L.  J.  259,  C.  P. ; 
L.  Rep.  9  0.  P.  513.)  The  plaintiffs  were 
acting  under  limited  statutory  authority,  and 
they  appointed  a  treasurer  under  a  statutory 
duty  in  them  so  to  do.  The  orders  of  the 
Poor  Law  Board  would  show  that  the  relation 
between  the  guardians  and  the  defendant  was  not 
that  of  customer  and  banker,  but  rather  of  master 
and  servant,  or  principal  and  agent.  The  inten- 
tion was  tha  the  guardians  should  not  themselves 
have  a  banking  account,  but  that  a  person  to  be 
appointed  by  them  should  keep  and  be  answerable 
to  them  for  all  moneys  paid  to  them.  The  plain- 
tiffs had  no  banking  account  and  no  pass  book. 
There  was  no  other  banking  account  than  that  of 
the  defendant;  and  the  orders  of  the  plaintiffs 
were  not  on  the  bank,  but  on  the  defendant  at  the 
bank,  and  the  defendant  might  have  kept  the 
account  at  any  other  bank.  The  bank  were  glad 
to  have  the  advantage  of  the  account  by  their 
manager  being  made  treasurer,  and  that  would 
account  for  his  having  no  express  remuneration  or 
salary.  But,  thirdly,  even  if  the  16  &  17  Vict.  c. 
59  protects  the  defendant,  still,  as  to  the  1912. 
excess  by  the  forged  indorsements  beyond  the 
amount  for  which  the  orders  were  originally  drawn, 
the  defendant  is  liable  for  the  loss,  and  cannot  put  it 
upon  the  plaintiffs,  his  customers.  He  cannot  dis- 
charge himself,  except  by  showing  pavments  made 
by  the  plaintiffs'  authority,  and  for  this  the  cases 
of  Hall  V.  Fuller  (5  B.  &  C.  750),  and  Schohy  v. 
Banishottom  (2  Camp.  485),  are  authorities.    The 

present  case  is  not  within  Young  v.  Qrote  (4  Bing. 

253;  5  L.  J.  165,  C.  P.) ;  and  in  RobarU  ^.  Tuckw 


(16  Q.  B.  560.  at  p.  580;  20  L.  J.  270,  Q.  B.), 
Parke,  B.,  said  that  the  plaintiff,  by  signing  a 
blank  cheque,  had  given  authority  to  anyone  into 
whose  hands  it  was  to  fill  it  up  in  any  way  that 
the  blank  permitted.  The  arbitrator  has  found 
want  of  caution  merely,  which  is  not  sufficieot. 
There  is  nothing  here  equivalent  to  an  estoppel, 
which  it  is  necessary  there  should  be :  (See  per 
Parke,  B.  and  Lord  Cranworth,  in  the  Chvemors, 
Sfc.,  of  the  Bank  of  Ireland  v.  Evans's  trustees,  5 
H.  of  L.  Cas.  389,  at  pp.  410—413.)  In  Swan  y. 
The  North  British  Australasian  Company,  in 
error  (2  H.  &  C.  175;  32  L.  J.  273,  Ex.), 
where  blank  forms  of  transfer  of  shares  were 
executed  by  the  plaintiff  at  the  request  of  his 
broker,  who  filled  them  up  by  forgery,  the  Court 
of  Exchequer  Chamber  held  there  was  not  such 
negligence  as  would  create  an  estoppeL  He 
cited  also, 

Coles  V.  The  Bank  qf  England,  10  A.  &  E.  437 ;  9  L.  J. 
N.  S.  36,  Q.  B. 

A.  WiUs,  Q.C.  (with  him  was  7.  W.  MeiUor)  for 
the    defendant,    contra, — For    a    loss    happening 
through  the  negligence  of  the  customer,  thegeneiu 
rule  is  that  he  and  not  the  banker  is  responsible 
Now  in  £ra22  y.  Fuller  there  was  no  negligence  on 
the  part  of  the  customer,  whereas  in  Young  y.  GrcU 
there  was,  and  that  distinguishes  the  two  cases. 
Young  v.  Qrote  has  never  been  overruled,  and  its 
authority  has  been  expressly  recognised  in  Ex 
parte  Swan  (30  L.  J.  113,  0.  P;    7  C.  B.,  N.  S., 
400)  and  also  in  the  House   of    Lords    in  Orr 
V.  The  Union  Bank  of  Scotland  (1  Ma^.  H.  L.  Cu. 
513).    Lord  Cranworth  there  says,  "  The  prindple 
is  a  sound  one,  that  where  the  customer's  neslect 
of  due  caution  has  caused  his  bankers  to  rouse  t 
payment  on  a  forged  order  he  shall  not  set  up 
against  them  the  invalidity  of  a  document  whidi 
he  has  induced  them  to  act  on  as  genuine."    The 
case  here  finds  expressly  that  the  payment  was 
due  solely  to  the  bank  clerks  being  misled  by  the 
plaintiffs  want  of  proper  caution,  and  so  negligence 
on  their  part .  or  in  the  defendant  is  exduded. 
Then  as  to  the  forged  indorsements ;  sect.  19  of 
the  16  &  17  Vict.  c.  59,  protects  the  defendant 
That  the  statute  was  meant  to  protect  all  persons 
acting  as  bankers  would  appear  from  the  schedule 
to  the  55  Greo.  3,  c.  18,  exempting  from  duty  ''sll 
drafts,  &c.,  drawn  upon  any  banker  or  any  person 
or  persons  acting  as  a  banker."     That  those  latter 
words  were  omitted,  per  incuriam,  from  the  16  i 
17  Yict.  c.  59,  which  repealed  the  earlier  Act  of 
G^eo.  3,  is  shown  by  the  fact  that  in  the  subse- 
quent Act  of  17  <&  18  Yict.  c.  83,  s.  7,  the  wwds 
are  restored.    The  omitted  words  should,  there- 
fore,  be  read  into  sect.  19,  as  the  exemption  was 
meant  to  be  as  wide  under  the  16  &  17  Yict  ai 
that  under  the  repealed  Act  of  G^.  3.    Ajpun, 
the  account  at  the  bank  was  substantially  and  ia 
effect  the  plaintiffs'  account,  and  kept  there  hf 
their  direction.    Lastly,  the    settlement  of  the 
plaintiffs*  action  against  Barstow  is  an  answer  to 
the  present  action.    But  for   the  negligence  of 
Barstow,  the  payments  made    by   the  bank,  of 
which  the  plaintiffs  complain,  would  not  have  been 
made.     Substantially  the  tort  was  jk  joint  ooe^ 
and  Brinsmead  v.  Harrison  {ubi  sup.)  applies. 

Oibhons,  in  reply,  referred  to— 
Reg.  V  Braintree  Union,  1 Q.  B.  130 ;  10  L.  J.  71, ILC; 
Pott  V.  CUgg,  16  M.  A  W.,  821 ;  16  L.  J.  H^  Sl; 
and  the  22  Qeo.  3,  o.  83,  a.  12. 

Our.  oAp.  Mitt. 
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May  8. — The  jadgment  of  the  court  (Cleasby, 
PoUocnc,  and  Amphlett,  BB.)»  was  now  delivered 

by 

Cleasbt,  B. — In  this  case,  which  was  argued 
before  my  brothers  Pollock  and  Amphlett  and 
myself,  the  question  is  whether  the  defendant, 
who  was  the  treasurer  of  the  plaintiffs,  is  liable  to 
them  for  moneys  received  and  not  accounted  for  ? 
The  facts  appear  upon  the  special  case,  and  it  is 
nnnecessary  to  recapitulate  them.  The  question 
arises  upon  two  items,  that  is,  as  was  agreed  to 
by  the  learned  counsel  on  both  sides,  it  is 
reduced  to  two  items.  The  two  items  are, 
first,  278Z.  12«.  4d,  (composed  of  two  amounts, 
191i.  and  82i.  12«.  4d.) ;  second,  287Z.  9«.  5d.    The 

rstion  upon  the  first  item  is,  whether  the  defen- 
t  can  claim  the  credit  of  payments  made  by 
him  upon  orders  which  had  been  signed  by  the 
plaintifts,  but  had  become  forgeries  by  the  amounts 
being  increased.  Under  ordinary 'circumstances 
he  could  not  claim  the  benefit  of  these  payments, 
but  it  was  said  that  the  forgeries  were  attributable 
to  the  negligence  and  improper  manner  in  which 
the  drafts  were  drawn.  The  alleged  negligence 
was  the  leaving  blanks  in  the  drafts,  which  ad- 
mitted the  insertion  of  increased  amounts  bv  the 
person  who  wrote  them,  and  who  committed  the 
forgeries.  Since  they  were  signed  by  or  on  behalf 
of  the  plaintiffs  in  the  improper  form  in  which 
they  had  been  drawn,  the  case  is  the  same  as  if 
they  had  drawn  them  in  their  improper  form,  and 
the  plaintiffs  cannot,  we  think,  avail  themselves  of 
the  fact  that  the  drafts  were  not  drawn  by  them- 
selves, but  by  some  person  in  the  office  of  their 
clerk. 

We  have,  upon  the  consequences  of  the  negligent 
drawing  of  the  drafts,  the  following  statement  in 
paragraph  12  of  the  case  :  "  The  orders,  thus 
fraudulently  increased  in  amount,  but  genuine  in 
all  other  respects,  were  presented  and  paid  at  the 
bank  in  the  ordinary  way,  and  I  find  that  the 
payment,  by  the  treasurer  s  clerks,  of  the  excess 
in  these  instances  was  due  solely  to  the  fact 
that  they  were  misled  by  want  of  proper  caution 
on  the  part  of  the  guardians  and  their  clerk  in 
signing  the  orders  fraudulently  prepared  by 
Laidler  for  their  signature."  The  question,  there- 
fore, which  arises  upon  this  item  is,  whether  the 
iiegligent  drawing  of  the  drafts  disentitles  them 
to  complain  of  the  cashing  of  those  drafts.  Upon 
this  question,  the  principal  case  cited  before  us  is 
Young  v.  Orote,  followed  by  several  others — Eobarts 
V.  Tucker  and  Sivan  v.  The  Noi'th  British  Austra- 
lasian Company,  We  think  that  the  position 
taken  by  the  defendant  is  made  good  by  those 
authorities.  It  is  true  that  there  is  some  differ- 
ence of  opinion  as  to  the  proper  legal  ground  for 
the  conclusion,  and  perhaps  some  difficulty  in  de- 
termining which  is  the  soundest.  It  is  put  on  the 
l^pround  of  the  negligence  itself  disentitling  the 
party  guilty  of  it  in  the  first  cited  case  (Young  v. 
Groie),  where  the  fault  is  said  to  be  all  on  one 
side,  and  where  the  conclusion  is  justified,  in  the 
judgment  of  Best,  C.J.,  by  an  apposite  quotation 
from  Pothier.  In  the  case  of  Hoharts  v.  Tucker, 
upon  error  from  the  Court  of  Queen*s  Bench, 
Parke,  B.,  in  no  way  impeaching  the  judgment  in 
Yowng  v.  Qrote,  considered  that  it  was  founded  on 
this,  that  the  person  who  negligently  drew  the 
cheqae,  as  it  were  gave  authority  to  the  party  to 
fill  up  the  cheqae  in  the  way  it  was  filled  ap.  In 
the  JMt  cited  case.  Swan  t.  The  North  BrilUh  > 


Australasian  Company,  the  present  Lord  Chief 
Justice  of  the  Queen's  Bench  preferred  putting 
the  conclusion  upon  the  ground  of  avoiding  circuity 
of  action;  which  is  certainly  the  most  exact 
ground,  and  agrees  with  what  is  said  by  Pothier 
in  the  passage  referred  to.  But  these  various  reasons 
for  the  conclusion  only  show  how  incontestable 
the  conclusion  itself  is,  and  it  is  perhaps  only  an 
application  of  those  general  principles  which  do 
not  belong  to  the  municipal  law  of  any  particular 
country,  but  which  we  cannot  help  giving  effect 
to  in  the  administration  of  justice,  namely,  that  a 
man  cannot  take  advantage  of  his  own  wrong ;  a 
man  cannot  complain  of  the  consequences  of  his 
own  default  against  a  person  who  was  misled  by 
that  default  without  any  fault  of  his  own.  So  far, 
therefore,  as  regards  this  item  of  2732. 128.  4J.,  we 
think  the  plaintiffs'  cannot  recover.  As  to  the 
other  item  of  2872.  9«.  bd.,  the  qaestion  raised  is 
one  of  some  difficulty,  and  we  thought  proper  to 
take  time  to  consider  it.  This  may  be  taken  to 
be  the  amount  of  orders  which  were  paid  upon 
forged  indorsements,  and  the  negligent  drawing 
of  orders  does  not  apply  to  it  at  all.  The  ques- 
tion raised  is  whether,  under  the  circumstances 
of  the  case,  the  defendant  can  claim  the  protection 
given  to  bankers  by  the  statute  16  &  17  Vict, 
c.  59,  s.  19.    Previous  to  that  statute,  if  a  banker 

Eaid  a  cheque  with  a  forged  indorsement  upon  it, 
e  could  not  charge  it  to  his  customer,  but  the 
effect  of  that  statute  was  to  enable  him  to 
do  so. 

Two  arguments  were  addressed  to  us  upon  this 
part  of  the  case.    First,  it  was  said  that,  taking 
that  statute  together  with  several  other  statutes 
on  the  same  subject,  the  word  "  banker  "  was  not 
restricted  to  persons  regularly    engaged    in  the 
business    of     banking;    but     that     any   person 
who  receives    the    money    of    another    into    his 
charge,  and,  according  to  the  course  of  business 
between    them,    pays   it  out  by    having    drafts 
drawn  upon    him    payable    to   order,    ought    to 
be  considered  a  "  banker  "  within  that  enactment. 
We  cannot  accede  to  that  argument.    We  think 
the  Legislature  had  reference  to  a  particular  class, 
namely,  persons    carrying   on    the    business    of 
bankers,  and  conferred  upon  them  a  great  privi- 
lege.    Such  a  privilege  can  only  be  claimed  (if 
conferred)  in  the  clearest  language.    A  confidence 
might  well  be  placed  in  the  integrity  and  cha- 
racter of  persons  carrying  on  the  ordmary  busi- 
ness of  bankers  which  would  not  belong  to  every 
person  entrusted  with  money.    The  other  ground 
taken  deserves  more  consideration.    It  was  con- 
tended that  all  the  facts  of  the  case,  taken  to- 
gether, showed  that  the  account  of  the  guardians 
ought  to  be  regarded  as  a  banker's  account,  kept 
by  them  with  the  Halifax  Bank.    The  manner  in 
which  the  orders  were  drawn  is  stated  in  para- 
graph 8  of  the  case — not  being  drawn  upon  the 
bank,  but  upon  the  treasurer,  who  was  manager  of 
the   bank — was  relied  upon,  and  no  doubt  with 
some  reason,  to  show  that  there  was  not  a  banking 
account  betw^n  the  guardians  and  the  bank.  And 
if  there  was  no  evidence  on  this  part  of  the  case  it 
would  be  conclusive.     But  it  appears,  from  para- 
graph 3  of  the  case  that  the  course  of  business 
was  for  money  to  be  paid  to  the  credit  of  the 
plaintiffs  across  the  counter.     It  further  appears, 
irom.  paragraph  4,  that  for  some  time  the  plaintiffs* 
account  was  Kept  in  a  pass  book,  va.  \»Vv^  t^sjo.^ 
manner  •,  and.  X^isAi  ^^f^^x^  ^5u  '^«^^  V^'^n*  S». 
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a    treasurer's    book,    in    the    prescribed    form. 
It    seems    clear    that,    until    that   change,    the 
bankers  were  the  bankers  of  the  plaintiffs,  and 
though  the  statement  is  not  so  full  as  it  might 
have  been,  the  change  was  not  for  the  purpose  of 
altering  the  relation  between  the  plaintiffs  and  the 
bank,   but  to  comply  with  the  rules  as  regards 
the  treasurer.    And  this  conclusion  is  fully  war- 
ranted by  the  statement  in  paragraph  7,  from  which 
it  appears  that  unquestionably,  in  point  of  fact, 
the  guardians  had  for  their  own  benefit  an  account 
of  some  sort  with  the  bank,  and  the  money  was 
by  consent  of  both  parties  regarded  as  theirs,  and 
the  plaintiffs  received  considerable  sums  of  money 
from  the  bank  as  interest  for  their  money.    It 
was,  therefore,  a  banker's  account.     But  it  was 
forcibly  argued  that,  according  to  the  Poor  Law 
Regulations,  this   could  not  be.    The  guardians 
were  to  pay  to  the  treasurer,  and  the  treasurer 
ought  to  have  had  his  own    account  with  the 
bankers.    The  answer  to  this  seems  to  be  that  the 
guardians  chose  to  make  use  of  a  manager  of  a 
bank  as  treasurer,  and  in  that  way  have  the  benefit 
of  an  account  with  the  bank.    We  must,  upon  the 
question  before  us,  deal  with  the  facts  as  they  are, 
not  as  they  ought  to  have  been.     It  follows  that 
the  plaintiffs,  having  chosen  to  keep  and  have  the 
benefit  of  a  banker's  account,  must  take  it  with  its 
incidents,  and  one  of  them  is,  that  the  payment  of 
a  genuine  cheque  with  a  forged  indorsement  is  a 
discharge.     It  may   be    said   that,    though    the 
bankers  are  discharged  as  against  the  plaintiffs, 
still  the  treasurer  is  not  discharged,  because  he 
has  bound  himself  to  accoant  for  what  he  receives. 
But  the  proper  answer  to  this  seems  to  be  that  there 
was,  in  consequence  of  the  manner  in  which  the 
plaintiffs,  who  were  the  masters,  chose  to  have 
the  account  kept,  no  receipt  except  by  the  bankers, 
and  the  defendant  could  not  help  himself;  he  can 
only,  therefore,  be  regarded  as  receiving  subject 
to  the  consequences  of  the  manner  of  receiving. 
It  may  also  further  be  said  that,  if  the  account 
must  be  regarded  as  the  account  of  the  treasurer 
with  the  bank,  still  it  was  an  account  kept  by  him 
with  the  bank  by  the  order  of  the  plaintiffs,  and 
they  oaght  not,  therefore,  to  make  a  claim  which 
he  could  not  have  enforced  against  the  bank.    The 
case  is  one  of  difficulty,  in  consequence  of  the 
parties  having  departed  from  the  proper  coarse ; 
but  we  think  the  proper  conclusion  is  that,  as  the 
only  receipt  by  the  defendant  was  the  receipt  by 
the  bankers,  under  the  circumstances  stated  m  the 
case,  he  cannot  rightlv  be  held  liable  when  they, 
without  any  act  or  default  on  his  part,  are  dis- 
charged. 

Judgment  for  tlie  defendant 

Attorneys  for  the  plaintiffs,  Le  Biche  and  SoUf 
agents  for  Wavell,  Philbrick,  Foster^  and  Wavell, 
Halifax. 

Attorneys  for  the  defendant,  Jacobs,  North,  and 
Vincent, 


\ 


COURT   OF   QUBBV'S   BSVCK. 

Reported  hj  J.  Shobtt  and  M.  W.  McKxLUkm,  JUaqpa^ 

Barri«ter8-ftt-Law. 

Monday,  May  31,  1875. 

Balfh  (app.)  V.  HuRRELL  (reap.). 

Malicious  injury — Ownership  of  property — Fori- 

ance—Jervis's  Act  (11  ^  12  Vict,  c,  43),  ».  1. 
In  an  information  for  mcdiciotu  injury  to  property 
under  24  ^  25  Vict.  c.  97,  s,  52  where  the  owner* 
ship  is  lata  in  several  persons,  and  U  appears  thai 
only  one  of  these  is  the  legal  oumer,  the  fustiest 
ought  not  to  dismiss  the  information,  but  ought  to 
hear  the  case,  or,  if  they  ihink  the  variance  likdif 
to  mislead,  to  adjourn  the  hearing, 
Cass  stated  by  justices  under  20  A  21  Yici.  c.  43. 
An  information  was  laid  by  the  appellant,  who 
was  the  manager  of  a  club,  against  tne  respondeat 
under  24  &  25  Yict.  c.  97,  s.  52,  for  wilf ollj  and 
maliciously  damaging  a  lamp  fixed  to  the  cfaib- 
house.    The  property  was  laid  in  Edward  Ham- 
mond   Bentall,     Stephen     Clarke,     and    Frank 
Anderson,  who  were  the  trastees  of  the  dab.  The 
appellant  did  not  himself  see  the  act  done,  bat  it 
was  proved  by  other  evidence  to  have  been  done 
by  the  respondent.    Edward  Hammond  Bentall, 
being   the    lessee   of   the  house,   whidi  he  was 
anxious  should    be    used  as  a  olab-hoase,   bad 
entered  into  a  declaration  of  trust,  made  between 
himself  of  the  one  part,  and  Stephen  Clarke  and 
Frank  Anderson  (therein  called  the  trastees)  of  the 
other  part,  whereby  he  declared  that   he  wonld 
stand  possessed  of  the  house  upon  trost  for  the 
trustees  for  the  time  being.    This  declaratian  of 
trust  was  put  in  evidence  on  behalf  of  the  proeecn- 
tion.     The  justices    were   of  opinion    that  the 
evidence  did  not  sufficiently  show  that  the  appel- 
lant had  the  charge  or  custody  of  the  lamp,  and 
that  the  evidence  given  was  not  safi&cient  to  shov 
that  the  trustees  were  the  owners  of  the  lamp,  or 
whether  Mr.   Bentall  was  not  solely  the  owner 
thereof.      They,    therefore,    dismissed    the    in- 
formation. 

By  24  &  25  Vict.  c.  97,  s.  52,  "  Whosoerer  shall 
wilfully  or  malicioasly  commit  any  damage,  injury, 
or  spoil  to  or  upon  any  real  or  personal  propertj 
whatsoever,  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided, 
shall,  on  conviction  thereof  before  a  justice  of  the 
peace,"  be  imprisoned  with  or  without  hard  labour 
for  not  more  than  two  months,  or  be  fined  not 
more  than  5L,  and  also  pav  a  further  sam  as  com- 
pensation, not  exceeding  5Z. 

Philbrick,  Q.C.,  for  the  appellant. — ^This  woaM 
formerly  have  been  a  fatal  variance,  bat  it  is  now 
provided  for  by  Jervis's  Act  (11  A 12  Vict.  c.  43), 
sects.  1  and  9.  The  justices  ought  not  to  have  dis- 
missed the  information,  for  no  injustice  could  have 
been  done  by  proceeding  with  the  caoe.  If  thsj 
thought  this  would  produce  injustice,  they  ooght 
to  have  adjourned.  It  is  immaterial  whether  the 
appellant  had  charge  of  the  property  or  nok 

Blackburn,  J. — I  think  the  justices  have  made 
a  mistake,  and  the  case  will  have  to  go  down 
again.  The  information  was  for  damaf^ng  a  lama 
the  property  of  three  persons,  who  were  named. 
The  first  objection  was  that  the  person  who 
preferred  the  charge  was  a  servant,  and  thai  hi 
should  have  seen  the  act  dono  with  his  own  cjfeii 
I  cannot  understand  this  objeotioo.  The  jwCiflm 
««exn  to  have  thought  that  the  person  in  ohaigaof 
\}bA  '^TQ^^tvj  ^v&  ^^  ^TiVj  ^Qnon  wbo  ooBld[icm^ 
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the  information.    The  other  objection  was  that  the 
property  was  laid  in  three  persons,  of  whom  one 
only  was  the  legal  owner,  for  the  declaratiom  of 
trast  to  the  other  two  made  them  only  equitable 
owners.    This  would  be  a  fatal  variance  at  common 
law,  where  everything  had  to  be  proved  as  laid, 
**aecundum  allegcUa  et  probata,^*  but  by  Jervis's 
Act  (11  &  12  Vict.  0. 43),  sect.  1,  "no  objection  shall 
be  taken  or  allowed  to  any  information,  complaint, 
or  summens  for  any  alleged  defect  therein  in  sub- 
stance or  in  form,  or  for  any  variance  between  such 
information,    complaint,    or   summons   and    the 
evidence  adduced  on  the  part  of  the  informant  or 
complainant  at  the  hearing  of  such  information  or 
oomplaint  as  hereinafter  mentioned ;  but  if  any 
each  variance  shall  appear  to  the  justice  or  justices 
present  and  acting  at  such  hearing  to  be  such  that 
the  party  so  summoned  and  appearing  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for 
such  juDitice  or  justices  upon  such  terms  as  he  or 
they  shall  think  fit  to  adjourn  the  hearing  of  the 
case  to  some  future  dav.      I  think  this  can  bear 
no  other  construction,  but  that  the  justices  ought 
not  to  Usten  to  such  a  variance  as  this ;  if  there  is 
a  variance  they  may  and  ought  to  go  on,  unless  it 
is  a  case  in  which  to  do  so  would  produce  injustice, 
then  they  may  adjourn.     I  do  not  find  that  they 
have  done  this  here.    They  do  listen  to  a  variance, 
which  is  just  such  a  variance  as  the  Act  says  the 
justices   should  not  regard.    They   should  have 
proceeded  as  if  the  right  person  had  been  named 
instead  of  the  right  personjtogether  with  two  others. 
Lush,  J. — I  am  of  the  same  opinion.    I  think 
there  was  a  variance,  because  the   deed  did  not 
convey  the  property,  but  it  remained  in  Bentall.  If 
the  justices  thought  that  injustice  was  likely  to  be 
caused  by  the  variance  they  should  have  adjourned 
the  case.    If  they  did  not  think  so,  they  should 
have  gone  on  with  it. 
PiELD,  J. — I  am  of  the  same  opinion. 

Case  remitted  to  the  justices. 
Attorney  for  the  appellant,  F,  A,  Jones,  Chelms- 
ford.   

Tuesday,  June  1,  1875. 
Ptm  V,  Harrison. 

errant  of  right  of  way  hy  wiU  before  the  Wills  Act 
— Words  of  IvmUaiion—Way  of  necessity — Ex* 
eessive  user, 

JPlaintiff*s  and  defendants  lands  adjoined  each 
other,  and  about  the  middle  of  the  boundary  was 
a  gate  into  defendant's  land  at  the  end  of  a  lane 
or  road  lectding  to  this  gate  from  the  public 
street,  and  passing  some  tenements  and  entrances 
to  closes  on  plaintijjTs  land.  On  the  opposite  side 
of  defendant's  land  from  the  gate  was  a  house  in 
a  ruinous  staie,  which  was  once,  in  1830,  a 
dwelling  house,  and  between  this  house  and  tlie 
acUe  was  a  separate  building,  then  tised  as  a 
Jeitehen  for  the  nouse.  The  remainder  of  defend' 
anfs  land  has  been  partly  and  at  different  times 
garden,  orchard,  grass,  Sfc, 

The  owner  of  plaintiff's  and  defendant's  premises, 
ufho  died  in  1830,  by  his  will  devised  to  his  nephew, 
the  defendant's  preaecessor,  the  said  premises  now 
the  defsgidant's,  and  he  directed  that  his  nephew 
shotdd  hatfe  the  privilege  or  right  of  the  said  road 
for  loading  coals,  dung,  and  other  necessary 
things,  through  the  said  gate,  to  the  said  kitchen 
and  garden.  This  was  the  only  approach  for  a 
horee  and  cnrt  to  the  said  garden  and  back  build' 
ingt  and  ike  only  approach  on  foot  except  through 


the  house.     The  defendant  and  his  predecessors 
used  this  building  as  a  pig-stye  and  as  a  stable, 
and  the  road  for  horse  and  cart,  cattle,  sheep,  and 
pigs,  and  carrying  hay,  bricks,  and  mortar. 
Held,  that  this  grant  of  a  right  of  way,  being  a 
way  of  necessity,  was  appurtenant  to  the  premises, 
and  not  merely  a  personal  privilege  or  for  the  life 
of  the  grantee  ;  also  thai  this  was  not  an  excessive 
user  under  the  circumstances. 
This  was  an  action  of  trespass  brought  by  the 
plaintifE  against  the  defendant  for  the  alleged  tres- 
passes complained  of  as  follows ;  and  also  for  the 
purpose  of  obtaining  a  writ  of  injunction  to  re- 
strain the  defendant  from  continuing  and  repeating 
the  said  alleged  trespasses,  and  by  order  according 
to  the  Common  Law  Procedure  Act  1852,  a  special 
case  had  been  stated  for  the  opinion  of  the  court 
without  any  pleadings,  of  which  the  following  is 
an  abstract ; 

The  two  questions  in  dispute  were,  first,  the  right 
of  defendant  to  use  a  private  roadway  over  ground 
occupied  by  plaintiff;  secondly,  if  he  had  the  right 
whether  his  user  was  excessive. 

The  plaintiff's  and  defendant's  lands  adjoin 
each  other  along  their  greatest  length,  and  about 
the  middle  of  this  side  of  the  defendant's  land  is 
a  gate  at  the  end  of  a  lane  or  road,  which  leads  to 
this  gate  from  the  public  street,  passing  some 
tenements  and  entrances  to  closes  of  the  plaintiff. 
The  laud  and  buildings  on  both  sides,  and  the  soil 
of  the  roadway,  all  belong  to  the  plaintiff. 

On  the  defendant's  land  inside  the  gate  is  a 
separate  building,  and  on  the  other  side  of  it  to- 
wards the  public  street  is  a  house,  and  adjoining  it 
there  are  some  other  buildings.  Tliese  premises 
occupy  about  a  fourth  part  of  the  land  now  occu- 
pied by  the  defendant,  the  remainder  being  partly 
and  at  different  times  garden,  orchard,  grass,  &c. 

In  1786  Abraham  Karrison,  the  elder,  sur- 
rendered a  messuage,  bakehouse,  and  garden  (now 
part  of  the  defendant's  premises)  to  the  use  of 
himself  for  life,  and  after  his  death  to  the  use  of 
his  son  Abraham  Harrison  the  younger,  and  Eliza- 
beth his  wife,  for  their  lives,  and  after  the  death 
of  the  survivor,  to  the  use  of  the  heirs  of  the  body 
of  Abraham  Harrison  the  younger,  and  in  default 
of  such  issue,  to  the  use  of  his  own  right  heirs. 

The  said  Abraham  Harrison  the  elder  died  in 
or  about  the  year  1787. 

The  said  Abraham  Harrison  the  younger,  in 
addition  to  the  life  estate  in  the  property  to  which 
he  succeeded  on  the  death  of  his  father  Abraham 
Harrison  the  elder,  was  also  entitled  to  the  copy- 
hold property,  forming  the  plaintiff's  and  the  re-  * 
mainder  of  the  defendant's  present  properties. 

During  the  life  of  the  said  Abraham  Harrison 
the  younger,  the  separate  building  on  the  defend- 
ant's property  was  used  by  him  as  a  kitchen,  part 
of  defendant's  land  as  a  garden,  and  part  as  a 
crofb.  Access  to  the  garden  was  obtained  over  the 
road  in  dispute,  which  was  used  by  the  said  Abra- 
ham Harrison  the  younger  soon  after  he  acquired 
the  plaintiff's  property,  and  which  has  been  used 
since  the  death  of  the  said  Abraham  Harrison  the 
younger,  in  manner  hereinafter  mentioned.  ^ 

Abraham  Harrison  the  younger,  by  his  will 
dated  25th  Jan.  1830,  the  material  parts  of  which 
are  set  out  in  this  paragraph,  devised  to  his  wife 
Elizabeth  Harrison  for  her  life,  with  remainder  to 
Thos.  Richardson  and  the  heirs  of  his  body,  the 
dwelling  house,  crofts,  outbuildings,  and  a^oar- 
tenances,  and  p\ftcfe  ol   \mA  ^Jaaxw^  ^^assc^^^ 
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being  the  premises  of  the  plaintiff,  and  after  making 
t<everal  other  devises,  the  testator  gave  and  devised 
all  his  other  freehold  and  copyhold  hereditaments 
nnto  his  execators  thereinafter  named  during  the 
life  of  his  wife,  in  trust  to  apply  the  rents  and  pro- 
fits for  the  purposes  of  his  will.  And  after  the 
decease  of  his  wife  the  testator  gave  and  devised 
to  his  nephew  John  Harrison,  and  to  his  heirs  and 
assigns  for  ever,  all  that  kitchen  standing  behind 
a  dwelling  house  wherein  Thos.  Herrod  then  lived 
(such  kitchen  and  dwelling-house  being  now  the 
premises  of  the  defendant),  and  also  the  garden 
nehind  the  said'dwelling-house  and  premises  occu- 
pied by  the  said  Thos.  Herrod,  and  so  much  of  the 
upper  and  lower  croft  adjoining  as  would  enlarge 
the  garden  so  as  to  extend  to  the  bottom  of  the 
lower  croft,  and  so  as  to  be  eighteen  yards  in  width 
from  the  top  or  kitchen  and  all  the  way  down  to 
the  bottom.  The  said  will  then  proceeds  as  fol- 
lows : — "And  I  will  and  direct  that  my  said  nephew 
John  Harrison  shall  have  the  privilege  or  right  of 
a  road  for  leading  coals  and  dung,  and  other  n3ces- 
sary  things,  through  the  large  gate  opening  from 
Bridge-street  near  to  the  cow  house  in  the  said 
upper  croft  over  the  said  upper  croft  to  the  said 
kitchen  and  garden." 

The  said  testator,  Abraham  Harrison,  died  on 
the  6th  Feb.  1830,  and  his  will  was  proved  in  the 
same  year. 

The  testator's  widow,  the  said  Elizabeth  Harri- 
h^ou,  entered  into  possession  of  the  premises  so 
devised  to  her,  and  died  on  the  9th  Nov.  1839. 
Thereupon  the  said  Thos.  Richardson  was  admitted 
on  the  2nd  March,  1841,  to  hold  as  customary 
tenant  in  tail  the  lands  and  tenements  devised  to 
him  as  aforesaid  (now  the  plaintiff's  premises), 
according  to  the  custom  of  the  manor  of  Bcau- 
reper;  and  the  said  John  Harrison  entered  into 
I  osscssion  of  the  lands  and  tenements  respectively 
devised  to  him  in  the  said  will. 

Upon  the  death  of  Elizabeth  Harrison,  the 
tenant  for  life,  John  Harrison,  became  entitled  as 
customary  heir  of  Abraham  Harrison  the  elder  and 
eittered  into  possession  of  the  remainder  of  defend- 
ant's property,  but  was  not  formally  admitted  un- 
til the  17th  July,  1852. 

From  the  death  of  Elizahrth  Harripon  in  1839, 
down  to  the  year  1860  or  1861,  John  Harrison,  or 
his  tenant,  used  the  road  in  question  in  connection 
with  their  use  and  occupation  of  the  building  on 
his  property  as  a  kitchen,  and  of  the  remainder  of 
the  property  as  a  garden  and  orchard  in  the  man- 
.  iier  hereinafter  mentioned. 

In  1800  or  1861  the  said  kitchen  ceased  to  be 
used  as  a  kitchen,  and  became  a  pig-stye,  and  from 
K^71  until  the  present  time  has  been  used  as  a 
.^ table.  From  and  after  such  change  of  user  in 
1860  or  1861  down  to  the  death  of  the  said  John 
Harrison,  which  took  place  on  the  7th  March,  1865, 
the  said  John  Harrison  or  his  tenants  used  the 
road  in  question  in  connection  with  their  use  and 
occupation  of  the  said  building  as  a  pig-stye,  and 
i)f  the  remainder  of  the  property  as  a  garden  and 
orchard  in  the  manner  hereinafter  mentioned. 

John  Harrison  by  his  will  dated  7th  May,  1861, 
tlevised  his  property  to  Joseph  Wright  and  Michael 
•lesson  upon  trust  to  sell  the  same;  and  the  said 
Joseph  Wright  having  disclaimed  the  property  so 
devised  to  him,  the  said  Michael  Jessop  was  ad- 
mitted alone  on  the  10th  May,  1866. 

On  the  same  day  Michael  Jc&sop  swrrervdered 
the  property  bo  devised  to  bim  in  Itub\i  lot  is«\^  \a 


Joseph  Wright  in  fee,  to  whom  he  bad  sold  the 
same.  The  defendant  is  and  was  at  the  time  of  the 
alleged  trespass  the  tenant  to  Joseph  Wright  of 
this  property. 

From  the  death  of  John  Harrison  down  to  the 
sale  to  Joseph  Wright  by  Michael  Jessop,  and 
from  the  sale  to  Joseph  Wright  down  to  1871, 
Joseph  Wright  and  their  reQi)ective  tenants  used 
the  road  in  question  without  interraption  in  con- 
nection with  their  use  and  ocoapation  of  the  svd 
building  as  a  pig-stye,  and  from  1871  to  12th 
June,  1872,  as  a  stable ;  and  of  tho  said  remainder 
of  tho  land  as  a  garden  and  orchard. 

From  1839  to  1848,  whilst  the  defendant's  pre- 
mises were  in  the  occupation  of  one  Thos.  Herrod, 
as  tenant,  the  road  in  question  was  constantly  used 
by  him  for  the  purposes  of  driving  cows,  sheep, and 
pigs,  and  for  carrying  cabbages,  manure,  straw, 
coals,  firewood,  and  other  things  of  like  character, 
in  a  wheelbarrow.  The  said  road  was  also  used  bj 
him  with  his  horse  and  cart  at  the  time  of  haj 
harvest,  when  he  carried  his  hay  from  some  ciber 
grass  land  in  his  possession,  and  stacked  it  npoo 
the  said  croft. 

From  1848  to  1868,  whilst  the  defendant's  pre* 
mises  were  in  the  occupation  of  one  George  Bcne- 
ford,  as  tenant,  the  saia  road  was  oon8tantJ|y  used 
by  him  for  the  purposes  for  which  the  said  Thomai 
Herrod  constantly  used  the  same  as  in  the  lait 
paragraph  mentioned  ;  bricks,  sand,  mortar,  lime, 
and  stone  had  also  at  one  or  more  times  becm  cv- 
ried  in  a  cart  drawn  by  a  horse  along  the  said  rotd, 
for  the  purpose  of  being  worked  op  or  need  by  him 
upon  the  said  croft  in  the  way  of  his  trade » i 
stone  mason ;  but  such  user  was  not  shewn  to  be 
of  a  general  or  continuous  character,  but  was  of 
an  exceptional  and  temporary  character  in  ooiiDec* 
tion  with  some  temporary  arrangements  with 
regard  to  his  said  trade  as  a  stone  mason. 

No  interruption,  interference,  or  dispute  of  any 
kind,  had  at  any  time  arisen  with  respect  to  the 
said  road  until  after  the  plaintiff  had  entered  mto 
possession  in  June,  1872,  nor  had  any  notice  what- 
ever been  given  to  the  owners  from  time  to  time 
of  the  premises  now  in  the  occupation  of  the  pliin* 
tiff  of  any  difference  in,  or  enlargement  of,  the  user 
of  the  said  road  until  after  the  plaintiff  had  entered 
into  possession  in  June,  1872. 

Save  the  road  in  question,  there  is  not  now  and 
and  never  has  been  any  access  for  carts,  horMe,or 
cattle,  to  the  said  defendant's  property^  and  ure 
the  rc^  in  question,  there  is  not  and  never  hii 
been  any  access  for  persons  on  foot   to  the  evd 

Eroperty,  except  through  the  sittings-room  of  the 
ouse.  The  said  house  is  now  in  a  rainoos  8t•l^ 
and  can  be  and  has  ocoasionally  been  nsed  as  a 
passage  for  persons  on  foot  passm^  from  the  high 
street  to  the  said  property,  and  cows  can  be  aad 
have  occasionally  l3een  driven  down  the  said  pas- 
sago  and  through  the  said  sitting-room.  The  said 
passage  is  too  narrow  to  admit  of  the  passage  of  a 
cart. 

The  property  so  as  aforesaid  devised  to  the  wd 
Thomas  Richardson,  now  belongs  to  the  plaintif  • 
landlords,  viz.,  the  Bight  Hon.  LoroBelper, 
Anthony  Badford  Strutt,  Esq.,  and  George  Hemy 
Strutt,  Esq.,  as  tenants  in  common,  they  or  their 
predecessors  in  title  having  parcbased  it  from  the 
said  Thos.  Richardson,  who  bad  preTioosly  made 
a  surrender  on  the  6th  Jnly»  1852,  of  the  premiaei 
.  with  a  view  to  cutting  off  tba  ontail  tiimtrid  \ff 
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The  plaintiff  became  tenant  to  Lord  Bel  per  and 
Messrs.  Stmtt  of  those  premises  in  1872,  and 
sues  for  the  injury  done  to  his  occupation  by  the 
use  of  the  road  in  question  by  the  defendant  as 
hereinafter  mentioned. 

The  defendant,  who  is  a  coal  higgler  and  sta- 
tioner, uses  the  building  upon  his  property  as  a 
stable  for  the  horse  kept  by  him  in  the  way  of  his 
business,  and  places  his  cart  in  the  garden,  and 
the  defencfant  makes  use  of  the  said  road  in  ques- 
tion, passing  over  the  same  to  and  from  the  said 
stable  and  garden  with  his  cart  and  horse. 

The  question  for  the  opinion  of  the  court  is, 
whether  under  the  circumstances  hereinbefore 
stated,  the  defendant  is  entitled  to  use  the  said 
road  in  manner  hereinbefore  appearing,  or  in  any 
other  and  what  manner. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  not  entitled  to  use  the  road  in  question  in 
any  way,  the  verdict  is  to  be  entered  for  the  plain- 
tiff for  40s.  damages. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  entitled  to  use  the  road  in  manner  herein- 
before appeanng,  the  verdict  is  to  bo  entered  for 
the  defendants. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  not  entitled  to  use  the  road  in  question  in 
manner  hereinbefore  appearing,  but  is  entitled  to 
use  it  in  some  other  way,  a  stet  processus  shall  be 
entered. 

MeUor  (with  him  J,  Q,  Kennedy)  argued  for 
plaintiff. — The  testator,  Abraham  Harrison  the 
younger,  died  in  1830,  so  the  28th  section  of  the 
Wills  Act,  1837  (1  Yict.,  c.  26),  has  no  application. 
The  words  directing  that  the  nephew  '*  shall  have 
the  privilege  or  right  of  a  road,"  merely  amount  to 
the  grant  of  a  personal  privilege,  or  at  most  of  a 
right  of  way  for  the  grant«e*s  life.  They  are  not 
sufficient  to  make  the  right  of  way  appurtenant  to 
the  premises  previously  devised.  In  Reay  v. 
Rawllnsoy^  (30  L.  J.  330,  Ch.),  the  Master  of  the 
Bolls  held  that  a  gift  by  will  dated  in  1838  to 
J.M.,  "  of  the  house  she  lives  in,  and  grass  for  a 
oow  in  6.  field,"  part  of  another  estate,  passed  an 
estate  in  fee  in  the  house,  but  would  not  create  a 
permanent  interest  in  the  land  of  the  other  estate. 
And  according  to  Nichols  v.  Hawkes  (10  Hare  342), 
even  the  Wills  Act  would  not  affect  the  extent  of 
this  mere  direction.  There  it  was  held  that  the 
giit  after  the  Wills  Act  of  an  annuity  without 
words  of  limitation,  out  of  a  real  estate  devised  to 
another  person,  did  not  carry  more  than  a  life 
interest,  as  it  would  have  done  before  the  statute. 
At  all  events  this  user  of  the  right  is  excessive. 

WiUs,  Q.Crappeared  for  the  defendant. 

Blackburn,  J. — I  think  we  need  not  trouble 
counsel  for  the  defendant.  The  testator  was  the 
owner  of  all  the  premises  now  held  both  by  plaintiff 
and  defendant,  and  he  led  to  the  defendant's  prede- 
cessor absolutely  all  the  estate  now  enjoyed  by 
him.  He  adds,  "  And  I  will  and  direct  that  my 
■aid  nepheW)  John  Harrison,  shall  have  the 
privilege  or  right  of  a  road  for  leading  coals  and 
dung,  and  other  necessary  things,  through  the 
lar^o  gate  opening  from  Bridge-street,  near  to  the 
cow-house  in  the  said  upper  croft,  over  the  said 
upper  croft  to  the  said  kitchen  and  garden." 
Tiiia  was  clearly  a  way  of  necessity  at  the  time  of 
the  devise,  and  it  seems  to  be  so  now  for  the  pur- 
pose of  the  devise.  In  the  case  cited,  Beay  ▼. 
MawUtuonf  the  Master  of  the  Bolls  based  his 
dedaion  upon  the  absence  of  necessity  for  the 


easement.  He  said,  "  The  testator  gave  the  house 
absolutely  to  Jane  Malcolmson  in  fee  simple.  The 
grass  for  a  cow  was  not  necessary  for  the  enjoy- 
ment of  the  house ;  it  passed  no  interest  in  the 
land,  but  merely  gave  a  personal  right,  by  way  of 
easement,  to  pasture  a  cow  on  a  field,  given  abso- 
lutely to  another,  as  long  as  she  thought  fit."  By 
implication,  if  necessary  for  the  enjoyment,  the 
easement  would  have  been  appurtenant  to  the  gift, 
of  the  house ;  and  I  have  no  doubt  this  gift  of  a 
right  of  way  ought  to  be  appurtenant  to  the  estate 
devised  to  John  Harrison.  On  the  second  point, 
I  do  not  see  under  the  circamstances  that  there 
has  been  any  user  of  the  right  of  way  exceeding 
that  intended  by  the  words  of  the  grant.  The 
defendant,  therefore,  is  entitled  to  the  verdict. 
There  is  not  the  ground  for  a  stet  yrocessus, 

Lusu,  J. — I  am  of  the  same  opinion  on  both 
points.  I  think  common  sense  and  reason  reqnin^ 
us  to  hold  that  the  testator  meant  to  give  thi>: 
right  of  wa/as  appurtenant  to  the  devise. 

Judgment  for  defendant. 

Attorney  for  plaintiff,  H.  Q.  Field,  for  J,  f\\ 
Jackson,  Belper. 

Attorneys  for  defendant,  Bevan  and  Daniel,  for 
T.  Worthington,  Derby. 


COTTItT   OF   COVMOIT   FLEAS. 

Beported  bj  ETHS&iifOTOif  dMiTH  and    J.  M.  Lblt,  Esqrs. 

Barriflter»«t.Law. 

Monday,  May  31, 1875. 

LovERiNG  (app.)  V,  Dawson  and  others  (resps.)  (1). 

Municipal  election — 35  Sf  36  Vict  c.  60 — Corrupt. 
Practices  {Municipal  Elections)  Act  1872 — Whu 
may  he  respondent — Unsuccessful  candidate. 
An  unsuccessful  candidate  at  a  municipal  election 
cannot  hemade  a  respondent  to  a  petition  complain- 
ing of  the  election,  although  he  had  coalesced  for 
tlie  purposes  of  the  election  with  two  successful 
candidates,  so  as  to  he  responsible  equally  with 
them  for  ang  acts  done  by  any  of  the  three  in 
furtherance  of  the  common  purpose. 
Under  the  Act  35  ^  36  Vict.  c.  60,  the  only  person 
wlu)  can  be  made  a  respondent  to  a  petition  in 
one  whose  seat  is  souglU,  or  wliose  election  is  dis- 
puted. 
Tuis  was  a  case  under  the  Municipal  Elections  Act 
1872,  in  which  a  question  was  raised  for  the  opi- 
nion of  the  Court  of  Common  Pleas  arising  out  of 
the  trial  of  a  petition  against  the  three  respon- 
dents, who  had  been  candidates  for  the  office  of 
Town  Councillors  for  the  Borough  of  Maidenhead, 
and  two  of  whom  had  been  returned  as  elected  in 
Nov.  1874.  The  petitioner  was  also  a  candidate,  and 
on  the  case  coming  on  for  trial  before  the  barrister 
appointed  under  the  Act  to  hear  the  petition,  the 
respondent  Foulton,  who  had  been  an  unsuccessful 
candidate,  objected  to  being  joined  as  a  respon- 
dent with  the  two  other  respondents,  who  had 
been  returned  as  elected.    The  barrister  stated 
the  following  case  for  the  opinion  of  the  court 
upon  the  objection  so  raised. 

At  the  last  Municipal  Election  of  Town  Council- 
lors for  the  town  of  Maidenhead,  there  were  several 
candidates,  of  whom  Foulton,  Dawson,  and  Walker 
were  three.  Dawson  and  Walker  were  duly  elected, 
but  Foulton  was  not.  A  petition  was  presented, 
under  the  Municipal  Election  (Corrupt  Fractices) 
Act  1872,  against  the  t^torcL  ^1  Mki<^  w^^vavscv 
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and  Walker,  and  Poalton  was  also  included  in  that 
petition  as  respondent. 

At  the  trial  of  the  petition  before  me,  a  preli- 
minary objection  was  taken  by  Mr.  Biron,  who 
app)eared  as  counsel  for  Mr.  Ponlton,  to  that  gentle- 
man being  joined  with  the  other  respondents  in 
the  petition,  on  the  ground  that  the  Act  only  con- 
templated a  petition  against  those  persons  who 
were  actually  returned  to  office,  and  that  the  word 
"candidate,"  employed  in  the  Act  could  not  be 
said  to  apply  to  those  who,  although  candidates 
for  election,  had  not  been  returned  to  office,  and 
relied  upon  several  sections  of  the  Act. 

Mr.  Griffiths,  who  appeared  for  the  petitioner, 
contended  that  the  word  "candidate"  extended 
to  all  persons  who  were  candidates  for  election, 
and  that  wherever  the  word  "candidate"  was 
used  in  the  Act,  it  must  be  used  according  to  the 
interpretation  clause  of  the  Act. 

Dawson,  Walker,  and  Poulton  coalesced  for  the 
purpose  of  canvassing  the  burgesses. 

On  the  trial  before  me,  I  found  that  Dawson 
had  been  guilty  of  bribery  through  their  agents. 

Upon  these  facts  I  have,  at  the  request  of  Mr. 
Poulton's  counsel,  to  ask  this  honourable  court  to 
determine  whether,  under  the  Municipal  Elections 
(Corrupt  Practices)  Act  1872,  the  respondent 
Poulton  was  properly  made  a  respondent  in  the 
petition. 

In  the  event  of  the  court  being  of  opinion  that 
he  was  so  properly  joined,  then  he  is  under  my 
order,  to  pay  his  proportion  of  the  costs  in  common 
with  Dawson  and  Walker,  to  the  petitioner  Wm. 
Loverine:,  of  and  incidental  to  the  said  petition ; 
but  in  the  event  of  the  court  being  of  opinion  that 
the  said  Poulton  was  improperly  joined  as  respon- 
dent, then  I  order  that  he  do  receive  his  costs  of 
and  incidental  to  his  defence. 

The  prayer  of  the  petition,  which  charged  bri- 
bery, treating,  and  corrupt  practices  generally 
against  the  three  respondents,  was,  "That  it 
might  be  determined  that  the  said  election  and 
return  of  the  said  Robert  Walker  and  William 
Dawson  was  null  and  void,  and  they  were  not  duly 
elected,  and  that  the  said  Robert  Walker  and  Wm. 
Dawson  and  Richard  Swallow  Poulton  were  and 
are  disqualified  for  being  elected  to  and  for  hold- 
ing any  municipal  office  in  the  borough,  for 
which  the  said  election  was  held,  and  that  each  of 
them  is  subject  to  the  disqualifications  in  the  said 
statute  mentioned  and  set  forth." 

IT.  D.  Grepvc  {J.  0.  Griffits  with  him),  for  the 
petitioner. — Mr.  Poulton  has  been  properly  made 
a  respondent  to  the  petition.  The  Act  35  <fe  36 
Vict.  c.  60,  defines  who  maybe  a  respondent.  The 
object  of  the  Act  and  of  the  inquiry  held  by  the 
court  constituted  under  the  Act,  may  be  seen  in 
ss.  4  and  5.  There,  "candidate"  must  certainly 
include  unsuccessful  candidates;  and  there  is  a  case 
in  this  court  where  an  unsuccessful  candidate,  one 
who  was  not  returned  as  elected,  was,  nevertheless, 
held  to  be  properly  made  a  respondent,  and  made 
to  pa V  the  costs :  ( Tafps  v.  Leech,  30  L.  T.  Rep. 
N.  S.  '790 ;  L.  Rep.  9  C.  P.  605.)  Then  in  the  9th 
sub-section  of  sect.  13,  there  is  a  provision  that 
two  or  more  candidates  may  be  made  respondents 
to  the  same  petition,  and  nothing  is  said  limiting 
them  to  successful  or  elected  candidates.  [Lord 
CoLERiPGK,C.  J. — Is  not  the  position  of  a  respondent 
summed  up  in  sect.  18 :  "  If  he  dies,  resigns,  or 
otherwise  ceases  to  hold  the  office  to  which  the 
petition  relates"  P    This  seemB  to  coiilein^\a\.^\i\B 


holding  office.  Brett,  J. — If  an  election  is  not 
complained  of  nor  the  seat  claimed*  ander  what 
part  of  the  Act  could  yon  petition  and  make  an 
unsuccessful  candidate  respondent?]  The  13ih 
section,  sub-sect.  1,  makes  respondent  to  indade  i 
person  against  whose  election  a  petition  is  pre- 
sented. It  is  not,  therefore,  limited  to  it:  (Th» 
Launceston  Election  case,  Drinkwater  ▼.  Deakin,^} 
L.  T.  Rep.  N.  S.  832 ;  L.  Rep.  9  C.  P.  626.)  There 
would  be  no  means  of  obtaining  otherwise  a  decla- 
ration of  disqualification  for  a  fntare  time.  By  t 
reference  to  the  practice  of  committees,  it  will  be 
seen  that  unsuccessful  candidates  were  sometimes 
made  respondents :  (The  Beverley  case,  Wolfentan 
and  Brisfcowe,  Elec.  Cas.  77.)  The  Taunfan  am 
(2  P.  R.  &  D.  169.)  [Lord  Coleridge,  C.J.— In  that 
case  Sir  E.  Colebrooke  claimed  the  seat,  and  so  the 
electors  might  make  a  recriminatory  charge.1  ITw 
Pontefract  case  (Wolf.  &  Dew.  68).  [Lord  Cole- 
KiDGE,  C.J.— In  The  Maldon  ease,  in  1853  (2  P.  R. 
&  D.  143),  the  reason  of  this  is  made  plain ;  for 
there,  when  the  original  petition  was  withdnwn, 
the  second  recriminatory  one  was  not  allowed  to 
proceed,  because  it  did  not  affect  the  election.] 
It  would  manifestly  be  a  great  hardship  thai  Mr. 
Poulton  could  be  reported  on  and  so  disqnalified 
in  his  absence ;  and  yet,  unless  a  respondent,  be 
might  be  abroad  and  have  no  notice,  so  as  to  defend 
himself.  The  disqualification  takes  effect  upon 
the  report,  and  the  court  must  report.  [Gbotb,  J. 
— There  seems  to  be  no  provision  answering  to 
sect.  45  in  the  Parliamentary  Elections  Act  to  be 
found  in  the  Municipal  Act.]  No,  that  is  so ;  ind, 
consequently,  the  court  cannot  interpolate  any- 
thing, and  a  man  in  the  position  of  Ponlton  maj 
be  disqualified  unheard.  Another  point  is,  that  s 
man's  conduct  may  be  inquired  into,  and  he  maj 
incur  disabilities :  yet  if  he  do  have  notice  of  tbe 
charges,  and  appear  and  defend  himself,  and  do  90 
successfully,  he  still  will  have  no  means  of  having 
security  for  his  costs,  or  of  recovering  them  aguii!<t 
thos^  who  have  wrongly  charged  him,  and  he  will 
have  no  means  of  compelling  witnesses  to  atteod. 
The  wording  of  the  5th  section  of  the  Act  seems 
to  require  the  construction  for  which  we  oonteaL 
[Bkett,  J.—That  is  no  doubt  a  difficulty,  but,  pro- 
bably, candidate  there  spoken  of  means  an  nnsoc- 
cessful  candidate,  who  is  a  petitioner.] 

Biron,  contra. — Part  1  of  the  Act,  down  to  tbe 
end  of  sect.  11,  is  new  legislation,  and  is  dealing 
with  corrupt  practices,  and  assumes  that  the  pe^ 
sons  spoken  of  are  parties  to  the  petition,  and  iO 
brought  before  the  court.    Those  sections  apply, 
as  is  manifest  upon  studying  them,  to  partiei  'v> 
the  petition,  that  is,  to  successful  candidates  or 
unsuccessful  candidates  who   petition  and  dain 
tbe  scat.    The  claim  or  occupancy  of  the  seal  is 
the  test,  and  if  an  unsuccessful  candidate  claim  tbe 
seat,  a  counter  case  may  be  opened  and  prored 
against  him,  to  prove  him  disqualified  also,  and  to 
this  case  he  becomes  a  sort  of  respondent   h 
is  true  that  there  is  no  section  like  sect.  45  of  tbe 
Parliamentary  Elections  Act,  but  although  by  sob- 
sect.  6,  the  court  must  report  the  names  of  persou 
proved  at  the  trial  to  have  been  guilty  of  oomp^ 
practices,  yet  it  is  submitted  that  all  those  pron- 
sions  must  be  read  with  reference  to  sub-sect  9  of 
sect:  15.   [Lord  Coleoidob,  C.J. — ^The  45thiectioa 
in  the   Parliamentary  Electiooa  Act  givea  a  ^ 
script  ion    of    proceedirgs    in    wkich  the  pervoo 
charged  has  an  opportuni^   of    m^kny  Bis  ^ 
le;iiQ««viA^Qfo<&TLOt^  as  it  seems  to  ni%  ffpwly 
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enact  that  ho  shall  have  an  opportunity  of  being 
heard.  Brett,  J. — It  is  contrary  to  the  prin- 
ciple of  English  law  to  impose  disabilities  upon 
a  man  without  notice  to  him  of  the  charge.]  At 
any  rate,  in  the  13th  section,  where  there  is  an 
express  definition  of  respondent,  the  words  in  sub- 
sect  1,  "  against  whose  election  a  petition  is  pre- 
sented/' shows  that  the  respondent  contemplated 
by  the  Act  must  be  a  person  iu  the  position  of  one 
elected;  and  the  case  cited  of  Yate8Y,Leech(uhi  sup.) 
is  not  in  conflict  with  the  present  contention,  as 
there  Leech  claimed  and  assumed  to  bo  elected, 
and  acted.  The  form  of  petition  given  in  the  rules 
supports  the  same  view,  as  it  is  directed  against 
an  election,  disputing  the  validity  of  the  return, 
praying  for  a  declaration  that  A.  B.  was  not  duly 
elected,  and  that  the  election  was  void,  or  that 
someone  else  was  duly  elected  and  ought  to  have 
been  returned. 

Greene,  in  reply. — The  form  of  petition  is  wider 
than  has  been  suggfistcd,  for  the  words  are  added 
to  the  prayer,  *  as  the  case  may  be.'  If  an  unsuc- 
cessful candidate  were  respondent,  the  declaration 
prayed  for  is,  that  he  is  disqualified  from  being  a 
candidate  again  for  seven  }  ears.  The  Act  would 
be  very  unequal  if  construed  as  has  been  argued 
on  the  other  side,  for  it  would  enable  a  man 
to  inflict  costs  by  being  a  petitioner,  but  would 
not  permit  him  to  obtain  costs  if  wrongly  accused 
and  compelled  to  defend  himself. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  in 
this  case  our  judgment  should  be  for  the  respon- 
dent. This  was  a  municipal  election  petition  for 
the  borough  of  Maidenhead,  and  the  petition  was 
presented  against  three  persons  who  had  been 
candidates  at  the  election,  two  only  out  of  the  three 
having  been  elected,  and  the  third  having  coalesced 
and  stood  with  them,  but  having  failed.  As  to  the 
two  who  were  returned  as  elected  no  question  arises, 
the  sole  question  for  us  here  to  determine  is  as  to 
the  third  so-called  respondent.  At  the  trial  before 
the  barrister  appointed  to  try  the  petition,  this 
third  person,  the  unsuccessful  candidate,  took  the 
objection  at  once  that  he  was  not  a  respondent 
within  the  terms  of  the  Act,  that  he  had  not  been 
elected,  that  he  had  no  seat  to  defend,  and  so  was 
not  properly  joined  with  the  other  two.  The  com- 
missioner, who  states  these  facts  in  the  case  to  us, 
heard  the  objection  and  let  the  case  go  on  in  the 
form  in  which  it  was,  leaving  for  us  the  Question 
whether  it  was  a  good  objection  or  not,  and  he  has 
found  that  if  Mr.  Poulton  was  properly  joined  as 
a  respondent  he  will  have  to  pay  certain  costs, 
but  if  improperly,  then  his  ow\i  costs  will  be  paid 
him  by  the  petitioner.  The  whole  question  is  to 
be  decided  under  the  Municipal  Elections  Corrupt 
Practices  Act  1872  (35  &  36  Vict.  c.  60),  and  I  am 
of  opinion  that  he  cannot  properly  bo  so  joined.  If 
the  question  had  been  the  converse  of  that  which 
"we  decided  in  Yates  v.  Li^ech  (uhi  sup.),  it  may  be 
that  our  decision  would  have  been  different.  It 
may  be  that  if  Mr.  Poulton  had  claimed  to  be  a 
respondent,  and  had  willingly  appeared  as  such  at 
the  trial,  we  should  not  have  struck  him  out ;  it  is 
Tery  possible  that  we  should  have  allovred  him  in 
such  a  case  to  remain  a  respondent,  and  we  are 
open  so  to  hold  if  a  case  arises  under  such  circum- 
stances. Oar  decision  now  does  not  conflict  with 
it.  for  he  would  then  in  the  case  supposed  have 
taken  upon  himself  the  responsibility  of  being  a 
respondent,  he  would  have  assumed  to  be  a  person 
acramst  whose  election  a  petition  had  been  pre- 
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sented.  But  even  if  upon  request  he  might  be 
allowed  to  be  a  respondent,  it  by  no  means  follows 
that  the  converse  proposition  is  true,  and  that  he 
can  be  made  against  his  will  a  respondent  when 
he  has  not  assented  and  his  conduct  not  having 
contributed  in  any  way  either  to  imply  or  to  waive 
his  consent,  ^ow,  can  he  be  made  a  respondent  P 
The  Act  of  Parliament  on  which  it  turns  has 
been  fully  brought  before  us,  and  all  the  sections, 
bearing  even  remotely  on  the  point  elaborately 
argued ;  let  us  see,  therefore,  what  the  Act  says. 
Part  2  .begins  with  sect.  12,  which  sets  out  the 
form  in  which  elections  may  be  questioned,  and 
enacts  that  it  is  to  be  by  the  court  appointed  by 
that  Act,  and  in  no  other  way.  The  l3th  section 
enacts  certain  formal  matters  in  reference  to  the 
petition,  as  to  the  parties  to  it,  the  time  within 
which  it  shall  be  presented,  the  security,  and  so 
forth,  and  the  prescribed  form  referred  to  is  to  bo 
found  in  the  rules  made  under  the  Act.  Now, 
when  the  section  speaks  of  a  petition  complaining 
of  an  undue  election,  it  manifestly  does  not  con- 
template making  any  person  a  respondent  except 
a  party  to  the  petition,  or  questioning  anything 
at  all  except  the  election,  and  then  the  first  sub- 
section goes  on  and  speaks  of  a  respondent  as 
including  any  one  or  more  persons  against  whose 
election  a  petition  is  presented.  Now,  that  is  quite 
diflcrent,  as  applied  to  the  facts  here,  from  the  case 
in  Yates  v.  Leech,  where  Leech  asserted  that  he 
had  been  elected,  and  took  the  oath  and  acted ;  he 
was  made  a  respondent  properly,  because  the  Act 
of  Parliament  says  that  his  election  could  be  ques- 
tioned in  no  other  way.  There  are  other  portions 
of  the  Act  equally  clear,  of  which  I  will  mention 
sub-sect.  9  of  sect.  13,  which  confirms  the  argu- 
ment which  arises  on  the  provisions  already  com- 
mented on,  where  there  may  be  two  respondents 
to  one  petition,  for  that  must  mean  in  ^  petition 
complaining  of  the  undue  election  of  the  persons 
against  whom  the  petition  is  presented.  On  that 
short  ground  I  am  of  opinion  that  it  is  only  a  person 
whose  seat  is  sought,  or  whose  election  is  disputed, 
who  is  a  respondent  within  the  meaning  of  the  Act,  or 
liable  to  be  made  such.  The  two  arguments  against 
so  holding,  which  are  fair  ones  for  consideration,  are, 
first,  that  derived  from  the  interpretation  clause ; 
and,  second,  that  founded  upon  the  question  of  costs. 
The  interpretation  clause  says :  "  Candidate  means 
a  person  elected,  or  who  has  been  nominated, 
or  has  declared  himself  a  candidate  for  election 
to  an  oflBce,"  and,  no  doubt,  within  the  latter  por- 
tion of  the  interpretation  clause,  Poulton  was  a 
candidate,  for  he  had  declared  himself  one.  Bur 
the  former  part  of  the  section  says  that  the  words 
shall  bear  the  meanings  assigned,  except  where 
the  context  otherwise  requires ;  and  in  sect.  1-^. 
sub-sect.  9,  the  context  requires  that  the  second 
meaning  be  not  assigned  to  the  word  candidate. 
Then  there  is  a  fair  argument  that  if  a  person's 
acts  are  questioned,  and  upon  inquiry  he  is  accused 
of  any  corrupt  practice,  he  might,  by  the  finding 
of  the  commissioner  upon  such  inquiry  involving 
such  accusations,  be  disqualified,  and  that  without 
having  been  heard  or  even,  perhaps,  having  had 
notice  of  the  charges  brought  against  him.  And 
also  that,  supposing  .he  is  not  made  a  respondent, 
but  knows  of  the  charges,  and  appears,  and  suc- 
cessfully defends  himself  against  tnem,  he  would, 
nevertheless,  be  unable  to  get  any  costs  from  those 
who  had  thus  wrongly  accused  hloa.,    T\^v4.^  xxv^k 
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inqairies  into  their  circnmstances  and  results,  the 
subject  can  hardly  be  touched  without  involving 
some  degree  of  personal  injustice,  as,  for  instance, 
in  the  case  of  the  disfranchisement  of  a  borough. 
But  the  Question  to  consider  is,  what  is  tne 
object  of  these  inquiries  P  Now  the  chief  one  cer- 
tainly is  to  detect  corrupt  practices  and  to  punish 
them ;  and  if  in  the  attainment  of  a  great  general 
good  individuals  suffer,  it  is  to  be  regretted,  but  it 
still  roust  be  so  sometimes.  The  Legislature  hav- 
ing this  object,  enacted  these  salutary  provisions 
in  the  Act  before  us,  and  whether  they  be  too 
severe  or  not  does  not  concern  us  now ;  here  they 
are,  and  we  must  give  effect  to  them.  One  answer, 
therefore,  to  the  suggestion  of  hardship  arising  by 
implication  is,  that  the  individual  must  give  way 
to  the  public  good,  and  a  second  8nswer  is  that, 
under  tne  Parliamentary  Elections  Act  1868,  the 
same  injustice,  which  it  is  suggested  might  arise 
here,  happens  under  the  direct  enactment  of  the 
Act  of  Parliament,  when  persons  may  find  them- 
selves disfranchised  without  any  fault  of  their 
own,  and  without  having  been  heard,  and  where 
they  are  totally  incapable  of  recovering  costs 
against  any  one  if  they  do  succeed  in  clearing 
their  own  characters  by  obtaining  a  hearing  at  very 
great  expense.  Now  this  is  under  the  Act  of  1868, 
though  there  is  in  that  Act  one  expression,  no 
doubt,  "  after  he  has  had  an  opportunity  of  being 
heard,'*  which  causes  some  hesitation  in  my 
brother  Grove's  mind,  because  the  same  clause 
does  not  occur  in  the  Municipal  Elections  Act 
1872,  and  he  doubts,  therefore,  whether  the 
Legislature  intended  that  a  man  might  be  dis- 
qualified without  being  heard.  I  am  of  Opinion, 
speaking  for  myself  alone,  that  the  explanation 
which  I  gave  during  the  argument,  arising  from 
a  consideration  of  the  43rd  and  44<th  sections  is 
correct,  but  I  will  not  insist  upon  it  now,  because 
the  broader  and  better  argument  is  that  given  by 
my  brother  Brett,  viz.,  that  it  is  impossible  to 
construe  the  Act  without  having  regard  to  the 
principles  of  common  justice,  and  the  Act  of  Par- 
liament does  not  abrogate  them  merely  because 
it  does  not  specify  them,  and  it  is  a  principle  of 
justice  that  penalties  should  not  be  brought  down 
upon  anyone's  head  without  his  having  been 
heard  in  defence  of  himself.  And  so  the  Act  of 
1868  has  no  bearing  on  this  question,  for  it  is,  as  I 
read  it,  contradicted  by  the  later  Act.  For  these 
reasons  I  think  judgment  must  be  for  the  respon- 
dent. 

Brett,  J. — In  this  case  the  petitioner  by  his 
own  act  made  Mr.  Poulton  a  respondent  to  the 
petition  which  ho  presented  at^ainst  the  return  at 
the  municipal  election  for  the  borough  of  Maiden- 
head, and  at  the  trial  before  the  election  barrister 
the  case  took  this  shape.  It  was  alleged  that  there 
had  been  a  coalition  between  Poulton  and  two 
other  candidates,  who  had  been  returned  as  elected, 
so  that  any  corrupt  act  of  Poulton  or  his  agent 
would  invalidate  the  election  of  the  others.  On 
this  point  the  barrister  found  that  there  had  been 
a  coalition,  that  Poulton  had  been  guilty  of  cor- 
ruption through  his  agent,  and  that  the  election  of 
the  other  two  was  consequently  void.  He,  there- 
fore, found  against  Poulton  upon  this  inquiry. 
Now  we  are  not  asked  to  say  if  the  barrister  had 
jurisdiction  to  enter  on  the  inquiry,  nor  if  the 
condition  of  a  person  not  a  respondent  to  a  petition 
may  be  inqafred  into,  nor  whet\\eT  \i  \t  xna^  Yi^ 
must  have  notice;  nor  are  Yre  a&ked  to  detAimSxi^ 
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if  the  objection  was  made  at  the  right  time  that 
Poulton  was  not  a  respondent.     The  only  questiaa 
for  us  is,  was  Poulton  properly  made  a  respondent 
or  not ;  and  the  resultmg  question  is,  whether  the 
petitioner  who  made  him  a  respondent  can  obtain 
nis  costs  against  him.    It  is  no  part  of  our  deci- 
sion to  say  that  if  Poulton  had  been  saooessful  in 
clearing  himself  from  the  charge  of  oomiption  be 
could  not  have  recovered  costs  against  the  peti- 
tioner.   It  may  therefore  be,  that  if  he  had  been 
successful  he  could  have  got  his  costs,  that  may  or 
may  not  be,  but  we  have  now   only  to  decide 
whether,  if  not  successful,  he  can  be  made  to  paj 
them.    Now,  it  seems  clear  that  this  tribunal  ms 
no  rights  or  duties  other  than  those  given  to  it  by 
the  Act  of    Parliament  which  creates  it.     The 
course  of  procedure  is  given  by  statute,  and  in  the 
statute  alone  we  must  look  for  a  definition  of  the 
persons  who  can  properly  be  made  petitioners  and 
respondents.    That  being  so,  the  argnment  tarns 
entirely  on  the  13th  section.  The  clanses  there  are, 
first,  descriptive  of  a  petition  as  complaining  of 
an  undue  election,  then  declaring  who  may  be 
petitioners,  then  prescribing  the  form  of  petition, 
and  then  the  material  part  defining  who  can  be 
made  a  respondent.    The  person,  and  only  person, 
so  far  as  I  can  see,  who  can  be  made  a  respondent, 
is  a  person  "  against  whose  election  a  petition  is 
presented."     Poulton,  therefore,  cannot  be  a  re- 
spondent, whatever  else  he  can  be,  for  he  has 
not  been  elected.     Then,  turning  to  the  rales, 
we    find   that    they  do  not  enlarge  the  defini- 
tion, nor  does  the  prescribed  form   of    petition 
given   in   them    contemplate   any  enlargement; 
we   are,  therefore,  bound  by  the  words  of  the 
statute   itself   in  the  13th   section.     The   argo- 
ments  against  our  holding  it  to  be  so  limited 
were,  that  no  meaning  could  be  given  to  the  5ch 
section  unless  we  recognised  that  a  candidate  there 
spoken  of  might  be  a  respondent ;  but  I  thii^  that 
by  applying  to  the  words  the  explanation  that 
candidate  means  unsuccessful  candidate  who  is  a 
petitioner,  the  section  is  perfectly  good  and  intel* 
ligible.    Then  it  is  said,  further,  that  a  man  like 
Poulton  might  have  grave  disanalifioations  im- 
posed upon  him  in  the  course  ot  an  inquiry,  and 
that  unless  he  were  a  respondent  a  decision  in- 
volving these  disqualifications  might  be  come  to 
a^inst  him  without  any  notice  being  conveyed  to 
him  at  all.    Now,  I  do  not  say  that  as  between 
petitioner  and  respondent,  and   for   the  investi- 
gation of  their  case,  the  conduct  of  a  third  person 
may  not  be  inquired  into  and  decided  upon  without 
any  notice  being  given  to  him,  and,  as  would  baie 
been  the  case  here,  he  might,  if  not  a  respondent, 
have  been  proved  guilty  of  oormpt  practices.  Yet 
I  entirely  dissent    from   the    conclnsion   of  the 
argument,    and    would    never    agree    that  any 
disability  could  be  fixed  on  a  man  in  Ponlt<n*s 
position    without    his    having    had     notice  or 
being  heard  on  the  charge.     I  never  would,  my- 
self, be  a  party  to  so  holding,  and  I  say  so  ex- 
pressly, because,  although  the  words  are  not  in 
the  Act  of  Parliament,  to  so  hold  would  be  osi- 
trary  to  the  first  principles  of  the  English  law; 
and  so  it  must  be  taken  to  be  implied  in  the  Ad 
that  no  such  denisiou  as  is  possible  under  the  Acd 
involving  a  disqualification,  could  in  fact  be  oobm 
to  without  notice  being  given  to  the  aocnsad,  and 
his  having  an  opportunity  of  being  heard.  Aoote 
«iT^ument  that  has  been  advanced  la,  *;hf^  ankn 
^\i  \kXL'ek\y(2i(^«siT)i  ^axk^^ab^  ^fia9(  be  win*!^  a  NqpQB* 
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dent,  he  mast  fight  for  the  parpose  of  defending 
himself  from  disabilities  involved  in  the  accusation, 
and  do  so  without  any  right  to  or  means  of  ob- 
taining his  costs,  if  he  be  successful  in  disproving 
the  accusation.  That  is  perfectly  true,  and  it  is 
no  doubt  a  hardship,  but  we  cannot  for  that  reason 
add  to  the  Act  of  Parliament  what  is  not  in  it. 
But  after  all  he  is  in  no  greater  position  of  hard- 
ship than  a  person,  not  a  candidate,  but  against 
whose  conduct  imputations  are  made,  so  that  it  is 
inquired  into  in  a  Parliamentary  petition,  and  yet 
such  cannot  recover  or  be  made  to  pay  costs  in 
respect  of  the  inquiry ;  and  I  agree  with  my  Lord 
that  public  policy  requires  that  corrupt  practices 
at  elections  should  be  put  a  stop  to,  and  this  cannot 
be  effected  without  some  cases  of  individual  hard- 
ship arising.  That  however,  as  Ij  repeat,  is  no 
reason  upon  which  we  can  base  a  decision.  We 
cannot  go  beyond  our  province,  and  I  decide  here 
that  Poulton's  name  ought  to  have  been  at  some 
time — I  don't  say  when — taken  off  the  petition, 
as  he  ought  never,  in  the  first  instance,  to  have 
been  made  a  respondent. 

Grove,  J. — I  agree  with  the  rest  of  the  court 
that  judgment  must  be  in  Mr.  Poulton's  favour.  I 
think  the  sects.  12  and  13  of  the  Act  are  too 
strong  to  be  got  over.  They  show  that  the  object 
ot  a  petition  is  not  to  complain  of  the  misconduct 
of  persons  in  the  course  of  the  election,  but  is  to 
question  the  election  of  any  person,  in  a  petition 
against  the  return  simply;  and  the  terms  p3ti- 
tioner  and  respondent  are  to  include  respectively 
"  any  person  by  whom  a  petition  is  presented,  and 
any  person  against  whose  election  a  petition  is  pre- 
sented." This  seems  to  me  to  show  that  respon- 
dent is,  except  in  one  particular  instance,  provided 
for  in  sub-sect.  6  of  sect.  13 — a  person  against 
whose  election  a  petition  is  presented,  and  who 
has  therefore  been  or  has  assumed  to  be  elected, 
and  sub-sect.  9  merely  means  that  it  is  unnecessary 
to  have  two  separate  petitions  against  two  respon- 
dents in  reference  to  the  same  eleccion.  The  main 
difficulty  which  has  struck  me,  but  not  sufficiently 
to  alter  in  my  mind  the  apparent  meaning  of  the 
Act  is,  that  I  do  not  find  in  this  Act  anything 
equivalent  to  the  45th  section  of  the  Parliamen- 
tary Elections  Act.  Perhaps  we  must,  as  my 
liord  has  said,  incorporate  something  which  is 
sometimes  called  natural  justice  into  the  Act ;  but 
I  cannot  help  saying  that  it  is  rather  a  dangerous 
practice  to  incorporate  into  Acts  of  Parliament 
what  we  may  think  to  be  natural  justice,  or  prin- 
ciples of  English  law.  I  notice  that  in  the  Par- 
liamentary Elections  Act  the  judge's  report  does 
not  ipso  facto  disqualify  the  persons  named  in  his 
report,  they  are  only  disqualified  if,  after  notice, 
they  are  found  guilty  in  any  proceeding  in  which 
they  have  had  an  opportunity  of  being  heard. 
Therefore,  it  is  especially  guarded  againtit,  that 
persons  who  do  not  know,  and  have  had  no  oppor- 
tunity, should  be  disqualified.  Bat  in  the  1872 
Act  the  disqualification  attaches  upon  the  report 
itself,  and  therefore,  as  far  as  candidates  are  con- 
cerned, an  unsuccessful  candidate  would  bo  dis- 
qualified, not  on  any  proof  that  he  had  been  heard 
in  his  defence,  but  on  the  report  itself,  and  while 
the  report  is  just  the  same  as  the  report  in  the 
Parliamentary  Election  cases,  it  yet  has  a  different 
effect.  Now,  I  do  not  find  in  the  Act  or  rules 
anything  to  fill  up  this  blank,  there  is  nothing  to 
ffuard  against  the  report  doing  an  injustice  which 
in  speoi^ly  provided  against  in  the  Parliamentai^y 
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Elections  Act.  It  has  presented  a  formidable 
difficulty  to  my  mind,  and  was  fairly  urged  upon 
ns  by  Mr.  Greene,  in  the  argument,  as  of  great 
weight.  All  I  can  say  is,  that  it  is  not  strong 
enough  to  overcome  the  general  effect  of  the  Act, 
and  to  yield  to  it  would  bring  us  in  conflict  with 
the  other  provisions  in  the  Act.  I  agree,  there- 
fore, that  respondent,  with  the  one  exception  in 
sub-sect.  6  of  sect.  13,  is  limited  to  a  person  who 
has  been,  or  has  assumed  to  have  been,  elected. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  I  think, 
on  principle,  that  the  decision  of  the  court  is  right, 
for  three  reasons.  The  object  of  the  petition  is 
defined  by  sect.  12,  and  the  question  to  be  tried  is, 
whether  a  certain  person  was  duly  elected,  or  the 
election  was  void  or  some  other  person  was  elected. 
Who  then  on  principle  ought  to  be  respondents 
in  such  au  investigation  ?  Prima  facie  those  who 
are  in  the  office,  and  it  lies  upon  those  who  would 
enlarge  the  class,  to  show  that  others  come  within 
it.  Keliance  was  placed  in  argument  on  sub-sect. 
9,  but  on  looking  at  its  terms  I  fail  to  see  how 
you  could  have  a  separate  petition  against  a  man 
like  this  respondent.  No  other  reason  was  given 
but  that  arising  on  the  5th  sub- section  of  sect.  15, 
by  which  the  duty  is  imposed  upon  the  court  of 
reporting  the  names  of  all  persons  proved  at  the 
trial  to  have  been  guilty  of  a  corrupt  practice.  But 
unless  every  person  whose  conduct  might  be  re- 
ported is  to  be  a  respondent,  why  is  a  candidate, 
more  than  any  one  else,  to  be  one.  It  is  said  that 
.  an  unsuccesstul  candidate  is  liable  in  this  way  to 
be  disqualified,  but  if  it  be  the  case  that  a  man 
will  not,  in  fact,  be  disqualified  without  being 
heard  in  his  defence,  that  argument  fails.  For 
these  reasons,  I  think  that  the  only  proper  respon- 
dents to  a  petition  are  those  persons  who  nave 
been  elected,  and  our  judgment  here  must  be  for 
Mr.  Poulton,  who  has  been  wrongly  made  a  respon- 
dent. Judgment  for  the  respondent. 

Attorneys  for  the  petitioner,  Dangerfield  and 
Blythe,  for  Bawson,  Marlow. 

Attorneys  for  the  respondent,  NicJcinson,  Pra 
and  Nickinson,  for  Charles  Brown,  Maidenhead. 

[Note. — See  the  next  case.] 


Saturday,  June  12,  1875. 
LovERiNG  (app.)  w.  Dawson  and  others  (resps.)  (2) 

Municipal  election — 35  ^  36  Vict,  c.  60,  ««.  19  and 
21 — Costs — Discretion  of  the  barrister, 

Tlie  barrister  appointed  under  the  Corrupt  Practices 
{Municipal  Elections)  Act  1872,  Juis  absolute  dis- 
cretion over  the  costs  under  sect,  19  ;  aiui  the  bth 
sub-section  of  sect,  21  does  not  give  to  the  Superior 
Court  power  to  review  any  exercise  of  that  dis' 
cretion  by  him. 

The  19 th  section  says  that  aU  costs,  ^c,  shall  he 
defrayed  by  tlie  parties  to  the  petition,  in  such 
a  manner  and  in  such  proportions  as  tlie  court  by 
which  the  petition  is  tried  may  determine. 

Held,  that  in  a  case  where  the  petitioners  l^d  im- 
properly nuide  an  unsuccessful  candidate  a  respon- 
dent, they  could  not  object  thai  he  was  not  a 
"  parly  "  to  the  petition,  so  as  to  deprive  the  bar- 
rister who  tried  tlie  petition  of  jurisdiction  to 
make  an  order  upon  them  for  his  costs. 

In  the  same  case  as  the  preceding  one  a  rule  was 

afterwards  obtained,  calling  on  the  reaQond^^r^t^^.^ 
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tried  the  petition,  as  to  costs,  should  not  be  varied 
or  discharged. 

It  appeared  that  after  the  municipal  election  for 
town  councillors,  in  which  Walker  and  Dawson 
were  elected,  and  in  which  Poulton  had  been  with 
them  a  candidate,  there  was  an  election  for  an 
alderman,  in  which  Poulton  was  successful. 

There  were  then  two  petitions  filed,  one  against 
Dawson,  Walker,  and  Poulton,  in  respect  of  the 
town  councillor  election,  and  one  against  Poulton 
in  respect  of  the  alderman  election.  A  summons 
was  taken  oilt  at  chambers,  and  it  was  by  agree- 
ment ordered  that  the  second  petition  should 
depend  on  the  result  of  the  first,  and  the  two 
should  thus,  in  effect,  be  tried  together.  Lush,  J., 
before  whom  the  summons  was  heard,  made  an 
order  that  the  costs  should  abide  the  event ;  the 
barrister  made  only  the  order  set  out  above,  not 
specifically  mentioning  the  second  petition. 

The  court  having  above  decided  that  Poulton 
had  been  improperly  made  a  respondent,  he  became 
under  the  order  entitled  to  be  paid  his  costs  by  the 
petitioners,  but  it  was  now  pointed  out  that,  though 
improperly  joined  as  a  respondent  in  the  first 
petition,  he  was  properly  made  respondent  in  the 
second,  and  the  inquiry  nominally,  so  far  as  Poul- 
ton was  concerned,  held  upon  the  first,  was  really 
the  inquiry  which  unseated  him  upon  the  second, 
and  it  could  not  be  intended  to  give  him  costs 
when  unsuccessful. 

On  this  point  the  court  granted  a  rule  nisif  in 
the  above  terms,  against  which 

Biron  showed  cause. — This  point  is  not  really 
open  to  the  petitioners,  because  costs  are  abso- 
lutely in  the  discretion  of  the  barrister  by  sect.  19. 
Hero  the  barrister  has  ordered  costs  generally, 
and  unless  he  was  acting  without  jurisdiction  the 
court  cannot  review.  As  in  the  case  of  Yates  v. 
Leech  (30  L.  T.  Rep.  N.  S.  790 ;  L.  Rep.  9  C.  P. 
(j05),  it  was  held  that  the  man  who  had  assumed 
to  act  as  elected  could  not)  for  the  purpose  of 
escaping  costs,  say  tbat  he  was  not  a  respondent ; 
so  here  the  petitioners,  having  wrongfully  assumed 
Poulton  to  be  a  respondent,  cannot  now  say  that 
he  was  not,  for  the  purpose  of  escaping  the  pay- 
ment to  him  of  his  costs.  It  is  a  quasi  estoppel, 
so  far  as  the  individual  wrongdoer  in  each  case  is 
concerned.  And  here  Mr.  Poulton  was  a  respon- 
dent in  fact,  though  not  in  law,  and  was  forced 
by  the  petitioners  into  the  expense  of  the  trial. 

K.  D.  Greene,  in  support  of  the  rule. — The  bar- 
rister had  no  jurisdiction  to  give  Poulton  his  costs. 
The  statute  throughout  contemplates,  with  refer- 
ence to  costs,  only  the  parties  to  the  petition,  and 
here  Poulton  has  been  adjudged  to  be  not  a  party, 
and  the  witnesses,  as  to  whom  there  arc  special 
provisions.  Then,  secondly,  this  court  has  full 
power  to  deal  as  it  thinks  fit  with  the  case,  and 
might  return  this  to  the  barrister  for  review.  The 
5th  sub-section  of  sect.  21  says:  "The  Superior 
Court  shall,  subject  to  the  provisions  of  this  Act, 
have  the  same  power,  jurisdiction,  and  authority 
with  reference  to  an  election  petition  and  the  pro- 
ceedings thereon,  as  it  would  have  if  the  petition 
were  an  ordinary  cause  within  its  jurisdiction." 
The  certificate  the  barrister  has  sent  anticipates 
the  decision  of  the  court  on  the  case ;  and  it  is 
submitted  he  ought  not  to  have  made  it  till  the 
court  had  decided  the  question  of  law  raised. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this 
rule  muBt  be  discharged.  In  this  case  I  may  say, 
what  I  particularly  dislike  to  &ay  in  mo^t  eau&e^. 


where  we  are  ordinarily  content  with  declaring  iha 
law  upon  the  matter  before  us  withoat  any  remaria 
upon  the  effect  its  application  may  have  upon  tha 
particular  case,  that  in  dischargiag  the  rme  I  do 
It  with  regret.  In  most  cases  that  we  decide  we 
do  not  know  all  tho  circumstances,  and  cannot 
always  judge  as  to  the  deserts  of  the  parties ;  but 
here  we  do  know  all,  and  by  oar  decision  the 
result  will  be  attained  that  the  person  who  has 
been  unseated  on  petition,  because  of  bribery  by 
an  agent  by  the  judgment  of  the  barrister  who 
tried  tho  case,  will  get  the  costs  of  his  nnsuccessfol 
defence  out  of  the  pocket  of  his  successfol  oppo- 
nent. And,  as  I  said  before,  if  there  was  juris- 
diction in  the  court  to  review  the  exercise  oi  his 
discretion  by  the  barrister  in  respoct  of  his  order 
as  to  costs,  I  would  not  hesitate  a  moment  in  re- 
viewing it ;  but  I  am  of  opinion  that  we  have 
no  jurisdiction  to  do  so.  The  provision  as  to 
costs  is  sect.  19  of  35  &  36  Yict.  c.  60,  and  that 
gives  an  absolute  discretion  to  the  court  that  tries 
the  petition  to  say  how  the  costs,  chaises,  and 
expenses  of  and  incidental  to  the  presentation  of 
a  petition,  and  to  the  proceedings  oonseqoent 
thereon,  shall  be  defrayed ;  and  it  is  to  determine 
in  what  proportion  and  in  what, manner  those 
costs  are  to  be  paid  by  the  parties.  Now,  the  cir- 
cumstances here  were  that  Poulton  was  joined 
with  two  others  as  respondents  in  what  we  may 
call  the  town  councillor  petition,  and  he  was  also 
singly  respondent  in  what  we  may  call  the  Met* 
mau  petition,  and  he  had  undoubtedly  coalesced 
with  the  other  two  respondents  in  the  first  elecdon, 
so  that  each  of  them  became  in  law  agent  for  the 
other,  and  an  act  of  bribery  proved  against  one 
would  involve  .also  the  other  two.  This  being  so, 
it  is  clear  that  the  evidence  which  disqualified  one 
respondent  on  the  first  petition  would  disqualify 
Poulton  also  on  the  second.  In  the  first,  howoTer, 
this  court  held  that  Poulton  was  not  a  respondent 
under  the  Act,  and  that  the  petitioner  in  the  town 
council  petition  had  been  wrong  in  making  him 
one,  and  they  came  to  this  conclusion  after  foil 
considenation,  and  decided  that  he  was  not  proporlj 
a  party  to  the  petition.  Mr  Coleman,  the  bar- 
rister, had  referred  this  question  to  us,  and  bad 
also  made  an  order  as  to  costs  dependent  on  oor 
decision  of  the  question,  in  which,  onfortnnstelj, 
he  said  that  if  the  court  should  be  of  opinion  thii 
Poulton  was  improperly  joined  as  respondent,  then 
he  was  to  receive  his  costs  of  and  incidental  to 
his  defence.  So  this  order  operates  to  ^ve  Poulton 
his  costs,  because  we  have  decided  the  question  dt 
law  in  his  favour  as  to  the  first  petition.  Whether 
the  barrister  intended  his  order  to  have  the  effect 
which  it  does  have  we  need  not  inquire,  becanseit 
is  enough  to  know  that  if  he  had  jurisdiction  he 
has,  as  a  fact,  made  the  order.  Then,  had  he 
jurisdiction?  The  only  argument  that  could  be 
adduced  upon  the  section  is,  that  the  Act  says  the 
costs  shall  be  defrayed  by  the  parties,  and  ss 
Poulton  was  not  a  party  he  cannot  either  fisy  or 
get  costs.  But  I  am  of  opinion  that,  although  he 
was  not  for  certain  purposes  a  respondent,  yet  the 
petitioner  made  him  a  respondent  against  hiswiBf 
and  put  him  to  expenses  by  so  doing,  with  a  view, 
then,  of  getting  costs  against  him  for  themsdvei, 
and  therefore  now,  as  against  themselves,  for  the 
purpose  of  his  getting  his  costs,  they  cannot  ssT 
he  was  not  a  respondent,  and  for  such  purpose  i 
think  that  he  is  a  party  to  the  petition  and  the 
\  WxtviXt^T  \^aji  \Qxvbidifit\on.     He  had,  Uiereion^  I 
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^hink,  jarisdiction  under  sect.  19,  and  the  only 
other  part  of  the  Act  brought  to  our  notice  upon 
which  it  was  suggested  that  we  might,  notwith- 
standing the  order  of  the  barrister,  interfere,  was 
sub-sect.  5  of  sect.  21.  That,  says  the  Superior 
Court  shall,  subject  to  the  provisions  of  this  Act, 
have  the  same  power,  jurisdiction,  and  authority 
with  reference  to  an  election  petition,  and  the 
proceedings  thereon,  as  it  would  have  if  the  peti- 
tion were  an  ordinary  cause  within  its  jurisdic- 
tion; and  the  argument  is  that  the  barrister's 
order  is  to  be  looked  upon  as  if  a  judge  at  Nisi 
Prius  had  made  an  order,  and  it  were  brought 
brought  before  the  court  to  be  reviewed.  But  it 
is  diiiicult  to  see  how  even  this  could  be  done — how, 
where  discretion  is  to  be  absoltibe,  there  could  be 
any  power  in  the  court  to  review  the  exercise  of  it. 
But  there  is  another  objection  to  the  argument, 
which  arises  from  the  words  of  the  section.  There 
is  the  limitation,  "  subject  to  the  provisions  of  this 
Act,"  and  sect.  19,  as  I  have  said,  gave  the  bar- 
rister jurisdiction.  I  confess  that  I  arrive  with 
regret  at  this  decision,  but  I  have  no  alternative 
but  to  say  that  the  rule  must  be  discharged. 

Brett,    J. — In  this  case    Levering  petitioned 
under  the  Act  against  Dawson,  Walker,  and  Poul- 
ton,  and  made  Poulton  a  respondent  to  that  petition 
under  the  Act,  assuming  that  he  came  within  the 
terms  of  it.    Poulton  at  once  objected  at  the  hear- 
ing, and  no  one  has,  so  far  as  I  know,  questioned 
the  fact  thac  the  barrister  then  had  jurisdiction  to 
say  whether  Poulton  was  properly  made  a  respon- 
dent or  not.  Indeed,  the  matter  was  argued  before 
him,  and  the  question  that  arose  was,  not  whether 
he  had  jurisdiction  to  decide,  but  whether  he  de- 
cided according  to  the  true  meaning  of  the  Act. 
He  decided,  for  the  time,  that  Poulton  was  a  re- 
spondent, and  referred  it  to  us  to  say  whether  he 
was  right.    It  was  argued  before  us,  and  decided 
in  favour  of  Poulton,  that  he  was  improperly  made 
a  respondent.    The  court,  upon  that  argument, 
acted  as  having  a  question  of  law  referred  to  them 
under  the  statute,  and  so  no  question  at  all  was 
made  as  to  the  barrister  having  jurisdiction  to 
decide  that  point.    Well,  then  he  has  decided  also 
another  point  as  to  the  costs,  and  it  is  said  that  he 
ought  not  to  have  given  the  respondent  Poulton 
costs,   because  he   ought  to    have  decided   that 
he  was  not  properly  made  respondent   This  seems 
to  me  to  be  reasoning  in  a  vicious  circle ;  it  is  as 
if  a  defendant  were  brought  by  writ  into  court, 
and  then,  when  upon  argument  it  had  been  decided 
that  he  was  not  legally  before  the  court,  it  were 
said  that  the  court  had  no  jurisdiction  to  give  him 
costs  for  the  illegality  by  which  he  had  suffered. 
Here  there  is  no  doubt  a  complication,  because  the 
order  giving  costs  to  Poulton  includes  not  only 
those  costs  incurred  by  being  wrongfully  brought 
up  as  respondent  to  the  first  petition,  but  much 
more ;  because  he  fought  the  very  questions,  for 
eight  days,  upon  evidence   in  the  first  petition 
which  he  would  have  had  to  fight  on  the  second 
petition.     He  ought  not,  a3  we  see  now,  to  have 
Deen  made  a  respondent  to  the  first  petition,  and 
if  he  had  not  he  would  not  have  appeared  or  in- 
curred costs.    Then,  too,  he  would  not  have  been 
bound  by  anything  proved  against  him  on  that 
trial,  but  upon  the  second  petition  the  petitioners 
would  have  had  to  prove  it  all  again,  and  he  would 
have  been  unseated  and  had  to  pay  the  costs.  So, 
on  oonsideratioa  of  these  circumstances,  I  cannot 
agree  with  the  equity  of  the  decision  of  the  bar- 


rister,  because,  though  Poulton  ought  to  have  had 
the  costs  of  being  improperly  made  a  respondent, 
he  ought  not  to  have  had  those  of  fighting  un- 
successfully the  evidence  of  his  being  involved 
in  corrupt  practices.  But  he  had  a  discretion  as 
to  the  awarding  of  costs,  and  he  has  exercised  it, 
and  I  do  not  think  that  the  21st  section,  sub- 
sect.  5,  takes  away  the  discretion  given  by  section 
19.  Therefore,  I  agree  with  my  Lord,  that  if  we 
had  power  to  review  his  order  we  would  do  so, 
but,  as  we  have  not,  the  rule  must  be  discharged. 

GaovE  and  Lindlet,  JJ.  concurred. 

Rule  discharged. 

Attorneys  for  the  petitioner,  Dangerfield    and 
Blytke,  for  Mawson,  Great  Marlow. 

Attorneys   for    respondents,  Nlckinson,    Frail, 
and  Nickinson,  for  Charles  Brown,  Maidenhead. 


Tuesday,   June  7,  1875. 
Olduam  v.  Kamsden. 

Betting  Houses  Ad — Action  by  betting  agent  for 
money  paid — Plea  that  paid  in  contravention  of 
act — Evidence — Club. 
Money  paid  in  discharge  of  a  lost  bet  made  for 
anotlier  person  is  recoverable  at  law  from  such 
other  p&rson, 
A  dub  whose  members  habitually  bet  is  not  within 

the  meaning  of  Vie  Betting  Houses  Ad, 
The  plaintiff  was  a  betting  agent  and  member  of  a 
club,  of  which  W,  was  also  member,  and  in  which 
bets  were  habitually  made.  For  and  at  tlie  request 
of  the  defendant,  who  was  not  a  member  of  the 
dub,  tlie  plaintiff  made  a  bet  with  W.,  which  he 
lost  and  paid.     Suing  tlie  defendant  to  recover  the 
money  as  paid  to  his  use,  he  was  met  by  the  pleas 
tliat  t.ie  money  was  paid  in  discharge  of  a  wager* 
ing  contra/it,  and  also  that  the  bet  was  m>ade  in  a 
house  used  ifi  contrave7ition  of  the  Betting  Houses 
Ad: 
Held,  that  the  plaintiff  was  entitled  to  recover,  and 
a  rule  to  enter  a  verdict  for  tlie  defendant  as  to 
the  woAjering   contract   refused,  and  as    to    the 
alleged  contravention  of  the  Betting  Houses  Act, 
discharged. 
Declakation  for  money  payable  by  the  defendant, 
for  money  lent  and  tor  money  paid  to  the    de- 
fendant's use,  and   for  money  due  on  accounts 
stated. 

Material  pleas :  First,  never  indebted  ;  fourth, 
as  to  money  alleged  to  be  lent  and  due  on  accounts 
stated,  that  the  said  money  was  lent  after  the  pass- 
ing of  1(5  <&  17  Vict.  c.  lli^,(a)  and  was  lent,  as  the 


(a)  By  16  &  17  Viot.  o.  119  (the  Bettuig  Hoasea  Aot), 
after  reciting  that  "a  kind  of  gaming  has  of  late 
spriiDg  npi  tending  to  the  injury  and  demoralisa- 
tion of  improvident  perdons,  by  the  opening  of 
places  called  betting  hoasea  or  offices,  and  the  re- 
ceiving of  money  in  advance  by  the  ownerii  or  oooa- 
piera  of  aaoh  houttca  or  officea,  or  by  other  peraona  acting 
on  their  behalf,  on  their  promiaea  to  pay  mooey  on  events 
of  horae  raoe^  and  the  like  contingenoiea,"  it  ia  enacted  as 
follovra : — *'No  hoaae, office,  room,or  place  ahall  be  opened, 
kept,  or  need  for  the  parpoae  of  the  owner,  occapier,  or 
keeper  thereof,  or  any  peraon  naing  the  same,  or  any 
penon  procured  or  employed,  or  by  acting  for  or  on 
behalf  of  each  o«mer,  oocupier,  or  keeper,  or  peraou 
using  the  aame,  or  of  any  peraon  having  the  care  or 
management,  or  in  any  manner  condacting  the>baaine«s 
there  of  betting  with  peraona  resorting  thereto ;  or  for 
the  pnrpoae  of  any  money  or  valoabie  thing  being  ce- 
oeived  bj  or  oa  b^hall  ol  a^^c^Y^  ^^^xs^  ^yani^\naitO»»«'^V^^ 
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plaintiff  then  well  knew,  For  the  porpose  of  beinc 
paid  to  and  received  bj  or  in  behair  of  the  pluntiff, 
or  of  some  other  person  then  being  the  owner, 
occupier,  or  keeper  of  a  certain  hoase,  office,  room, 
or  otoer  place,  opened,  kept,  tmd  used  for  the  pur- 
poses of  betting  with  persons  resorting  tboreto, 
and  for  the  purpose  of  monej  being  received  as  a 
deposit  npon  a  bet,  end  upon  an  undertaking,  pro- 
mise, or  ogreoment  to  pay  or  give  tberealter  money 
on  the  event  or  contingency  of  horse  races  by  the 
plaintiff,  or  by  ancb  other  person  then  being 
Huch  owner,  occupier,  or  keeper  as  aforesaid,  or 
by  some  other  person,  and  that  the  said  nmnoy 
was  to  the  knowledge  of  the  plaintiff  paid 
to    and    received  by    him,    and   by    such  other 

rerson  then  being  such  owner,  occupier,  or 
eeper  as  aforesaid,  or  to  and  by  some  person  on 
his  or  their  behalf.  For  the  purpose  of  betting,  or 
as  a  deposit  upon  a  bet,  or  For  Home  or  one  of  the 
piirfioses  prohibited  by  the  said  Act,  and  not 
otherwise ;  fifth,  that  the  said  money  was  paid  by 
the  plaintiff  after  the  passing  of  the  16  &  17 
Vict.  c.  119,  and  was  knowiogly  paid  by  the  plain- 
tiff and  received  by  or  on  behalf  of  the  owner, 
occupier,  or  keeper  of  a  certain  house,  office,  or 
room,  or  other  place  opened,  kept,  and  used  for 
the  purposes  of  betting  witb  persons  resorting 
thereto,  and  for  the  purpose  of  money  being  re- 
ceived upon  an  undertaking,  promise,  or  agree- 
ment to  pay  or  give  thereafter  money  in  the  event 
or  contingency  of  horse  races  by  the  said  owner, 
occupier,  or  keeper,  or  by  eome  other  person,  as 
the  plaintiff  well  knew,  and  tbat  such  money  was 
knowingly  paid  by  the  plaintiff  to  and  received  by 
such  owner,  occupier,  and  keeper  for  the  purpose 
of  betting,  or  as  a  deposit  upon  a  bet,  or  for  some 
or  one  of  the  purposes  prohibited  by  the  said 
Act,  and  not  otherwise ;  and  sixth,  tbat  alter  the 
passing  of  8  4  9  Vict.  c.  lOlt  (n)  the  defendant 
authorised  the  plaintiff  in  his  own  name,  but  on 
account  of  the  defendant,  to  lay  bets  on  horse 
races,  and  tbat  the  plaintiH',  in  pursuance  of  sach 
authority,  laid  bets  on  horse  races  and  lost  them ; 
that  the  plaintiff  afterwards  voluntarily  and  with- 
out apy  request  by  the  defendant,  paid  to  tlie 
persons  to  whom  be  bad  lost  suuti  bets  divers 
moneys  on  account  of  the  money  wbich  had  been 
so  lost,  which  Eud  moneys  are  the  moneys  now 
sought  to  he  rccovorod  by  the  plaintiiT,  and  that 
the  said  bets  were  contracts  or  agreements  by  way 
of  gaming  or  wagering,  and  not  otherwise. 

The  plaintiff  joined  issue,  and  also  demurred 
to  the  fourth  plea   as  not  showing  any  grounds 

or  pcraon,  as  aroreMid,  aa  or  for  kny  ocnaidermtian  lor 
any  aasuraiuw,  undertakittff,  promiBe,  or  u^reemerit.  ex. 
piVBS  at  implied,  to  pay  or  K>ve  tluire>lter  uij  mona;  or 
vkluable  tbiug,  on  anj  avent  or  coutingenc;  of  or  relftt. 
inK  to  aoT  bone  race,  fight,  earns,  (port,  or  oieroiBs,  or 
ka  or  for  thg  oonsidetatioD  for  secanag  aui)  paying  uid 
giyiuft,  bj  ■□me  other  person,  of  any  moasy  or  valuable 
tbinK,  on  any  Inch  event  oroontingenoyMaforSBaid,  and 
«Tery  hoiueuid  offloe,  room,orotb«Tp]aoe  opeaed,  kept, 
or  aaed  for  tha  poipasea  afoceaaid,  or  aaj  of  tbem,  ia 
hereby  deolarad  to  ba  a  oonunon  noiaanca,  and  ooiitrary 

(a)  By  8  A  9  Viet.  o.  109,  a.  18,  it  i*  enaoUd  tbat  "  all 
OOntnMti  or  afreeoients,  wbatbet  by  parole  or  in  writing 
bj  way  of  gaming  or  wagering,  aball  ba  bdU  and  void," 
and  that  "  no  aoit  (hall  be  brooght  or  maintained  in  may 
uonrt  of  law  or  equity  for  recoraring  any  sum  of  monaj 
or  valoable  tbing  alleged  to  be  won  apon  any  wager,  or 
which  nball  bava  been  depoailed  ia  tbe  handa  of  any 
person  to  abide  the  event  on  wbiah  an;   wager   shall 


ure  been  made." 


for  avoiding  th«  loftn,  nor  that  tbe  money  wu 
lent  for  or  applied  to  any  illegal  pnrpoee ;  to  the 
fifth  OS  not  showing  that  the  money  waa  pud  I7 
the  plaintiff  at  the  defendant's  request  in  eiecn- 
tion  of  an  illegal  purpose  1  and  to  the  nsth  plea 
as  not  disclosing  any  answer  to  tha  caose  of  action 
to  which  it  was  pleaded,  as  being  bad,  as  a  pita 
in  denial,  because  admitting  the  authority  of  the 
defendant  to  the  plaintiff  to  lay  beta  and  pay 
money  tor  the  defendant,  and,  aa  a  plea  in  ccn- 
fession  and  avoidance,  because  not  admitting  Um 
cause  of  action  to  which  it  waspleaded- 

Tho  cause  vras  tried  before  Mr.  Temple,  Q.C, 
sitting  aa  Commissioner  at  the  LiTerpool  Somoier 
Assines,  1874.  The  evidence  given  for  the  plaintilT 
sufficiently  appears  from  the  judgment  of  the 
Lord  Chief  Justice.  So  evidence  waa  given  fa 
the  defendant,  whose  case  was  songht  to  be  mads 
out  from  the  cross-examination  of  tbe  plustiff. 
It  was  admitted  that  the  plaintiff'B  claim  araae 
out  of  a  balance  arising  iaa  on  acconnt  of  a  aeries 
of  bets  made  by  the  plaintiff  for  tbe  defendut, 
and  not  otherwise,  and  tbat  encb  balanoe  amoonled 


The  learned  commissioner  directed  a  verdict  t« 
be  entered  for  the  plaintiff  for  801.  reserviog  > 
general  leave  to  move. 

Ambroie,  Q.C,  in  Michaelmas  Term  laat,  movid 
for  a  rule  to  set  aside  the  above  verdict,  and  enter 
a  verdict  for  the  defendant  an  tbe  ground  thtt 
the  pleas  were  proved.    He  cited : 

Clauton  v.  Ihiiy,  4  Tannt.  165  ; 

Baitwoed  V.  MilUr,  30L.T.  Bap.  N.  8.  716. 
The  Court  referred  to : 

Koiaioama  t.  BtUias,  33  L.  J.  55,  C.  P. :  9  L.T.  Bta. 
N.  8.  «l  1 

Knight  v.  Cambsri,  15  C.  B.  .562 ;  1  Jar.  K.  S.  SB; 
34  L.  J.  131,  C.  P. 
and  refused  tbe  rule,  so  far  as  the  motion  vu 
based  on  8  &  9  Vict.  0.  109.  (a)  but  granted  a  nla 
to  set  aside  tbe  verdict  and  enter  a  nonsoic  in- 
stead thereof,  on  the  ground  tbat  the  plaintifi 
evidence  proved  the  defendant's  first,  fourth,  ud 
fifth  pleas,  and  showed  that  the  plaintiff  wis  wt 
entitled  to  recover  ;  also  for  a  new  trial  on  tltf 
ground  that  there  was  evidence  which  ooghl  ta 
have  been  left  to  tbe  jnry  in  nuppiort  of  the  mU 
picas. 

Cliarlea  RasBeil,  Q.C.  now  showed  canie.— Tbe 
question  is  whether  the  bets  in  respect  of  whit^lk 
plaintiff  paid  the  money  which  ho  now  seciiJ  H 
recover  were  illegal,  for  unless  the  iUegalilj  d 
betting  can  bo  shown,  the  defendant  must  teim- 
burao  tbe  plainiiff  the  debt  contracted  ud 
discharged  by  the  defendant's  authority-  So* 
betting  has  never  been  made  illegal  in  itselL  Tb 
Act  ti&d  Vict.  c.  109,  merely  makes  wa^^eringccn- 
tracts  *'  null  and  void,"  which  is  a  very  diSerBit 

(a)  In  RoiewameT.BMins  [itbi  nip.),  Eile,  CJ.,ok> 
■erred  :  "  No  one  oaa  saa  upon  a  g^auag  oontnet,  ui 
theplaintiti  (a  broker,  whoae  lagal  poaitiou  waa  tbe  W 
aa  that  of  tha  plaintiff  in  tha  preaent  oaaa,  lo  bi  M 
b  49  Viot.  0.  109  ia  oonoanied),  would  not  have  bM 
liable  in  an  aotioa  brooght  against  hi-'i  by  the  partiM 
with  whom  ha  had  made  the  oontraot,  aad  to  wbew  ta 
had  loit.  But  when  he  paid  thaa  h*  waa  aotaiw  aa  tki 
defendant'a  agent  and  at  bis  raqn••^  uid  wlian  a  ps«a 
who  haa  loaC  a  wager  reqaeata  anoUiac  peraoa  tai  m  >l 
for  bim,  and  that  peraoa  doaa  paj  it,  an  aoti^  £••  at 
the  Buitof  tha  peraon  ao  payinc  to  Eaoorsr  Um  ■■•■' 
lepajs."  Bntthskazaadpll* 
'  tha  loaa,  th.  priaaipd  |M« 


doubted  whethi 


the  market  to  paj  thi  SMOiM  ^"- 
\  when  gmid,  fia«  hlBjds»|il 
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thing.  Neither  does  the  Betting  Hoase  Act, 
oommonlj  called  Cookbam's  Act,  make  betting 
illegal  in  itself.  The  object  of  that  Act  was  to 
pat  down  certain  houses  of  a  very  different 
character  from  the  dab  in  which  the  bets 
here  were  made — houses  where  money  was  re- 
ceived in  advance  by  betting  agents — a  practice 
which  had  become  very  common,  and  was  deemed 
by  the  Legislature  to  give  greater  facilities  to 
betting  than  ordinary  bets  leading  to  mere  debts 
of  honour.  Moreover,  a  house  to  be  within  the 
Act  must  be  kept  or  used  for  the  purpose  of 
betting  with  the  persons  resorting  thereto.  There 
is  no  evidence  oi  such  a  keeping  or  using  here 
where  the  betting  was  with  the  members  inter  an. 
The  case  falls  within  the  authority  of  Bahh  v.  YeZ- 
verton  (24  L.  T.  Rep.  N.S.  822).  There  a  testator 
had  requested  a  friend  to  bet  for  him  on  certain 
horses,  and  the  friend  had  paid  the  amount  lost  by 
the  bets.  It  was  held  by  Lord  Bomily,  M.  B.,  that 
the  request  to  bet  implied  an  authority  to  pay  the 
bets  if  lost,  and  that  the  friend  was  entitled  to 
prove  against  the  testator's  estate  for  the  amount 
paid  by  him  in  respect  of  the  bets.  He  also 
cited: 

HtK  V.  JV>a;,  4  H.  &  N.  359 ; 

BowB  V.  FentoicJk,  L.  Rep.  9  C.  P.  339 ;  43  L.  J.  160, 

M.  C. ;  30  L.  T.  Rep.  N.  S.  524; 
Doggett  r.   Caiterns.  34  L.  J.  46,  C.  P. ;  10   Jur. 

N.  S.  1236 ;  11  L.  T.  Rep.  N.  S.  422  ;  reversed  on 

appeal,  34  L.  J.  159,  C.  P. ;  12  L.  T.  Rep.  N.S.  355 ; 
Uatjh  V.  Town  Council  of  Sheffield,  L.  Rep.  10  C.  P. 

102 ;  44  L.  J.  17,  M.  C ;  31  L.  T.  Rep.  N.  8. 536. 

"  When  this  Act  was  passed,"  said  Brett,  J.,  in 
Bows  V.  Fenwickf  **  the  Legislature  had  not  mcule 
up  its  mind  to  prohibit  betting  altogether,  nor  has 
it  yet  gone  so  far ;  but  what  it  had  made  up  its 
mind  to  do  is  expressed  in  the  preamble.  ...  It 
desired  to  prevent  fixed  places  being  established, 
to  which  the  unwary  might  resort  for  betting." 

Ambrose,  Q.C.,  for  the  defendant,  supported  the 
rale. — Neither  in  Doggett  v.  Cattems,  uhi  sup.,  nor 
in  any  of  the  other  cases  cited,  was  the  point  de- 
cided which  is  raised  in  the  present  case,  which 
point  is  whether  the  Betting  House  Act  applies 
to  betting  in  clubs  systematically  used  for  betting. 
It  is  submitted  that  the  Act  has  such  an  applica- 
tion ;  the  words  are  large  enough,  and  the  pre- 
amble is  ambiguous.  The  evidence  shows  that  the 
club  was  "  used  "  for  purposes  prohibited  by  the 
Act.  [Lord  Coleridge,  C.  J. — Does  not  "  using  " 
mean  using  as  occupier?  Grove,  J. — ^The  inten- 
tion of  the  Legislature  seems  to  have  been  not 
to  prohibit  betting,  but  to  prohibit  the  allowing 
persons  to  collect  for  the  purpose  of  betting. 
Archibald,  J. — Is  the  bet  illegal  because  it  is 
made  in  an  illegal  place  P]  In  Eastwood  v.  Miller 
(L.  Rep.  9  Q.  B.  440;  30  li.  T.  Rep.  N.  S.  716)  it 
was  distinctly  held  that  to  support  a  conviction 
under  the  Act  it  is  not  necessary  to  prove  abetting 
either  by  owner  or  occupier.  [Lord  Coleridge, 
C.  J. — Ihat  case,  so  as  I  understand  it,  undoubt- 
edly supports  your  contention  in  some  degree.  If 
that  decision  be  right,  our  suggestion  that  the 
betting  must  be  by  the  dominus  of  the  place  was 
incorrect.  Archibald,  J. — It  appeared  tnere  that 
money  was  taken  by  the  dominus.]  No  stress 
was  laid  upon  that  part  of  the  evidence  in  the 
judgments.  Section  3  makes  it  illegal  to  use  a 
place  for  the  purpose  of  betting  with  persons  re- 
sorting thereto.  The  betting  is  the  using,  and 
the  offence  is  committed  by  betting  in  a  place  sys- 
tematicallt  used  for  the  purpose  of  betting,  as  the 


place  where  this  bet  was  made  was  used.  [Lord  Cole- 
ridge, C.  J. — It  is  for  the  defendant  to  prove  the 
fifth  plea.]  That  plea  may  perhaps  have  averred 
too  much,  but  it  substantially  sets  up  the  Betting 
House  Act,  and  the  defects  of  the  plea  (if  any)  would 
be  very  proper  subjects  of  amendment.  The 
plaintiff  was  one  of  many  joint  owners.  [Grove, 
J. — We  cannot  judicially  assume  that  the  mem- 
bers of  a  club  are  joint  owners  of  it.]  The  plain- 
tiff appears  to  have  habitually  acted  for  outsiders. 
If  he  be  allowed  to  recover  in  this  action,  the 
result  will  be  that  localised  betting  will  become 
legalised,  and  a  wagering  contract  becomes  prac- 
tically a  valid  contract,  and  enforceable  at  law. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.     The  action  was 
brought  to  recover  the  sum  of  SOI.,  which  the 
plaintiff,  as  agent,  had  lost  upon  the  balance  of  a 
number  of  bets,  which  bets,  it  was  admitted,  had 
been  entered  into  and  paid  with  the  authority  of 
the  defendant.    The  defence  was  that  the  whole  of 
these  bets  were  illegal,  and  that  no  action  could  be 
brought  upon  a  contract,  express  or  implied,  to 
repay  the  plaintiff,  by  reason  of  the  operation  of 
ss.    t,   3  of   16  &  17    Vict.  c.  119;    and    that 
inasmuch  as  the  bets  took  place  under  circum- 
stances which  made  them  illegal    by  the  terms 
of  the  statute,  the  plaintiff  must  lose  his  money, 
and    the    defendant  is  entitled   to  take  advant- 
age of    the   statute  to  defeat    the    claim.      The 
action  was  tried  at  Liverpool,  and  there  was  no 
evidence  called  on  behalf  of  the  defendant.    The 
motion  of  Mr.  Ambrose  was  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit,    mainly  upon    the 
ground  that  the  evidence  called  on  behalf  of  the 
plaintiff  proved  this  fifth  plea,  or  for  a  new  trial 
upon  the  ground  that  the  evidence  should  have 
been  at  all  events  left  to  the  jury.   I  am  of  opinion 
that  the  evidence  did  not  prove  the  fifth  plea,  and 
I  would  hold  Mr.  Ambrose  to  the  evidence  re- 
ported by  the  commissioner  in  this  case,  for  if  a 
number  of  the  facts  which  he  has  stated,  and  of 
which   he   has  asked  the  admission,  could  have 
been  proved,  he  should  have  called  witnesses  to 
prove  them.  He  has  been  coutent  to  rely  upon  the 
evidence  given  for  the  plaintiff,  to  which,  there- 
fore, it  is  not  only  legal  but  perfectly  just  that  we 
should  confine  him.    The  fifth  plea  was  based  not 
on  all  the  terms,  but  on  many  of  the  terms  of  the 
1st  section  of  the  statute,  and  states  that  the  action 
is  brought  for  money  paid  by  the  plaintiff  for  the 
defendant  at  his  request ;  and  that  the  money  was 
paid  after  the  passing  of  16  &  17  Vict.  c.  119,  and 
was  knowingly  paid  by  the  plaintiff  to  and  received 
by  or  on  behalf  of  the  owner,  occupier,  or  keeper  of 
a  certain  place  kept  and  iised  for  the  purpose  of 
betting  with  persons  resorting  thereto.    These  are 
the  material  allegations,  and  it  there  is  no  evidence 
in  support  Oi  them,  Mr.  Ambrose  must  fail.    The 
whole  of  the  evidence  upon  the  commissioner's 
notes  is  that  the  plaintiff  says,  "  I  am  a  member  of 
the  Eliesmcre  Club;  so  is  Olmer  and  Wormald" 
(the  persons  with  whom  the  bets  were  made).  The 
club  is  held  in  Lever-street,  and  is  a  limited  com- 
pany, with  1400  or  loOO  members  who  pay  a  sub- 
scription. It  is  an  ordinary  club.  All  the  members 
bet  at  the  place.    These  bets  were  made  there.*' 
Mr.  Wormald  says  :  "  I  cannot  say  where  the  bets 
were  made.  Iwas  paid  the  money  at  the  club."  There 
is  no  other  evidence  uuon  the  subject.     On  that 
evidence  it  appears  tome  that  ther<iv^\\^\fcxsv%\»M5i 
to  the  i\xr]f  iii^w^V^^^  ^^  \>ci^'Wi  \s\^\«t>»iL  ^i\^>^Na\i.^ 
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in  the  plea,  that  this  was  a  place  kept  and  used  for 
the  purpose  ofhettinghy  persons  resorting  thereto. 
The  sole  evidence  amounts  to  this,  that  there  was 
a  club  at  which  there  were  bets  made,  but  it  was 
hardly  proved  even  that  these  bets  were  made  at 
the  club.  It  is  an  ordinary  club  at  which  bets  were 
made.  There  are  very  important  questions 
which  have  been  raised  in  the  course  of  the 
argument,  questions  which  it  may  be  desirable 
to  be  set  at  rest  if  ever  the  point  is  raised 
and  is  necessary  to  be  decided,  questions  upon 
which  members  of  the  Bench  may  entertain  strong 
opinions,  but  it  is  not  necessary  to  decide  them  on 
this  occasion.  I  believe  that  we  are  all  agreed 
that  upon  these  material  allegations  there  is  no 
evidence  to  go  to  the  jury ;  and  upon  this  short 
point  the  rule  must  be  discharged. 
Grove  and  Archibald,  JJ.  concurred. 

BuU  discharged. 

Attorney  for  the  plaintiff,  A,  T.  H.  Evans, 
Attorneys  for  the  defendant,  Le  Biche  and  Son, 


JUDICIAL    COVMZTTBE    OF    TEE 
F&ITT    COnVCIL 

Reported  hj  C.  E.  Maldsv,  Esq.,  Barritter-at-Law. 


June  11  and  25,  1875. 

(Present :  The  Bight  Hons.  Sir  Barnes  Peacock, 
Sir  M.  Smith,  Sir  Robert  Collier,  and  Sir  H. 
S.  Keating.) 

Ingram  v.  Drinkwater. 
on  appeal  from  the  court  op  the  staff  op 

government,  ISLE  OF  MAN. 

Rafe — Real  estate — Rent^harge  in  lieu  of  tithes. 
Whenever  it  is  sought  to  impose  a  rate,  the  burden 
lies  on  those  seeking  to  enforce  it  to  show  that  the 
words  used  by  the  Tjegislature  are  clear  and  t*n- 
ombiguoHS   in  order  to  charge  the  subject.      An 
Act  of  the  Legislature  imposed  a  rate  on  lands 
"  and  other  real  estate ;" 
Held   {reversing  the  judgment  of  the  court  below), 
that   although  these  words  were  large  enough  to 
include  a  rentcharge  in  lieu  of  tithes,  they  ioovld 
not  necessarily  do  so  if  it  appeared  from  the  general 
wording  of  the  Act  that  it  was  not  intended  to 
apply  to  incorporeal  rights. 
TuE  question  in  this   appeal  was,   whether   the 
bishop  and  clergy  of  the  Isle  of  Mau  were  liable  to 
be  rated,  under  an  Act  to  provide  a  lanatic  asy- 
lum, in    respect  of  the    sums  paid  to   them    as 
rentcharge  in  lieu  of  tithes. 

ITie  appellant,  the  Vicar  of  Michael,  in  the  Isle 
of  Man,  disputed  his  liability,  and  the  respon- 
dent, as  Chairman  of  the  Lunatic  Asylum  Com- 
mittee of  the  Island,  brought  this  action  against 
hira  to  recover  the  rate  alleged  to  bo  due  from 
him. 

The  Deemster's  Court,  sitting  at  Ramsay,  gave 
^  judgment  in  favonr  of  the  Vicar,  but  that  judg- 
ment was  reversed  on  appeal.    The  present  appeal 
was  from  that  reversal. 

The  facts,  which  were  undisputed,  and  the  sec- 
tions of  the  Act  in  question,  appear  in  the  judg- 
ment of  their  Lordships. 

Manisty,  Q.C.,  The  Attorn ey-General  of  the  Isle 
of  Man  (Gell,  Q.C.)  and  B,  Shaw,  appeared  for  the 
Appellant. 
J.  Brown,  Q.C.  and  Sherwood,  (^oHVie'Mwvx.BwV 
for  the  respondent.  Cur.  ad\}.  <uu\i. 


June  25.— Their  Loroghips  delivered  judgment 
— This  is  an  appeal  against  a  jodg^eut  of  the 
Court  of  the  Staff  of  Government  of  the  Isle  of 
Man,  reversing  a  judgment  of  the  Deemster  of  the 
Island  in  a  suit   by  the  respondent  against  the 
appellant  to  recover  the  amount  of  a  rate  made 
upon  him  as  Vicar  of  Michael,  under  the  proy^^ons 
of  an  Act  passed  by  the  Legialatnre  of  the  Isle  of 
Man,  in  the  year  1860,  intituled,  "  An  Act  to  pro- 
vide an  Asylum  for  Lunatics  and  Insane  Persons.** 
The  facts  of  the  case  were  not  disputed  betwea 
the  parties,  the  only  question  being  whether,  in 
point  of  law,  the  rate  made  upon  the  appellant  wu 
a  valid  rate     In  the  year  1839  an  Act  was  passed 
by  the  Island  Legislature,  entitled  "  An  Act  for 
the  Commutation  of  Tithes  in  the  Isle  of  Mao.**  It 
recited  an  agreement  that  the  sum  of  55751.  mi 
a  fair  compensation  to  be  paid  annaally  for  ill 
tithes,  moduses,  and  prescriptive  payments  in  lien 
of  tithes.  &c.,  and  provided  that  the  amoont  should 
be  apportioned  by  way  of  rentcharge  amongst  tbe 
owners  of  the  lands  then  liable   to  tithes»  vbo 
should  pay  the  same  to  an  aeent  appointed  by  the 
parties  entitled,  who  was  to  distribute  it  amongsl 
such  parties  in  certain  proportions  specified  in  the 
Act,  which  proportions,  howeTer,  did  not  oorre- 
spond  with  the  amounts  previoasly  reocnTed  br 
them  from  the  tithes.    To  the  vicar  of  the  parish 
of  Michael  the  Act  directed  the  sum  of  141L  St.  to 
be  paid.    In  1860  the  Act  was  j>assed  which  gives 
rise  to  the  present  question.    It  is  an  Act  to  pro* 
vide  an  Asylum  for  Lunatics  and  Insane  P^arsoDs, 
and  directs  (sect.  2)  the  appointment  of  "three 
competent  persons  to  value  the  lands  and  other 
real  estates  within  the  said  Isle  (except  tbe  real 
estates  and  properties  in  towns) »  and  two  oooipe- 
tent  persons  to  value  the  real  estates  and  properties 
within   the  towns  thereof.**     It  then  directs  tbe 
valuers  to  make  a  separate  yaloation*  **  at  their  net 
annual  value,  of  all  lands  and  other  real  estate  held 
by  each  proprietor  or  tenant  within  their  respectiTe 
parishes  or  towns ;  the  particulars  of  such  valni- 
tions  shall  be  entered  in  a  book  to  be  provided  for 
that  purpose,  in  the  form  set  forth  in  schedole  A. 
which  book,  when  complete,  shall  be  delivered  to 
the  Clerk  of  the  Bolls,**  and  copies  deposited  with 
various  officers,  and  to  be  open  "  to  the  inspection 
of  every  person  whose  property  is  included  in 
such  valuation.**      Sect.  2b    directs,   "That  tbe 
valuers  of  the  houses,  real  estate,  and  property  in 
towns,  shall  describe  the  same  by  the  street  or  place 
where  the  same  is  situate,  and  shall  state  thensme 
of  the  proprietor  and  occupier  of  ecMsh  house  tod 
plnco    separately  valued.'*      Directions  are  then 
given  for  conducting  the  valoation,  and  sect  4 
provides  an  appeal  by  "  the  proprietor  or  occupies 
of  any  lands  or  other  such  real  estate  "  aggriend 
by  the  valuation.     Sect.  6  (the  rating^  clanf«)  pro- 
vides that  as  soon  as  the  valuation  is  completed  is 
aforesaid,  the  Tynwold  Court  is  to  lay  a  rate  o& 
the  proprietors  **  of  all  lands  and  other  real  estste^ 
according  to  such  valuation."     Provided  that  tbe 
rate  is  to  be  a  charge  upon  the  property  rated  "in 
priority  next  after  the  lord*8  rent  and  tithes,  tad 
be  paid  by  the  person  in  the  actoal  occupatioii  d 
the  rateable  property  at  the  time  of  the  rate  nude 
for  the  current  year,  and  in  his  de&nlt  thea  bt 
the  person  subsequently  in  the  oooapatioii  dt  the 
property  for  that  year,  from  whom  each  nts  sbill 
be  demanded,  and  the  person  bo  paying  shall  be 
X  entitled  to  deduct  the  snm  from  bis  iwat"  Tbi 
\  t%\a  txxv^  \)^  'K^^^'R^T^  before  the  deeoutcr  ••  t 
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debt  (sect.  48).  Provided  thafc  if  unpaid  "under 
any  ezeontion,  and  there  be  no  saffioient  distress 
liable  to  the  payment  thereof,  it  shall  be  lawfol  for 
snoh  deemster  to  issue  his  order  to  put  such  com- 
mittee of  management  into  possession  of  the  house 
or  lands  chargeable  with  such  rate  or  arrears,  and 
the^  same  to  hold"  till  satisfied.  The  yaluation 
which  was  actually  made  under  this  Act  did  not 
indude  the  sums  payable  to  the  parties  entitled  to 
the  rentcharge  under  the  Act  of  1839,  the  valuators 
apparently  considering  that  they  were  not  liable 
to  be  rated  under  it.  The  governor,  however, 
ordered  such  sums  to  be  included  in  the  valuation, 
and  the  proportion  assessed  upon  the  sum  of 
141Z.  Be,,  the  amount  paid  to  the  appellant  under 
the  Act,  having  been  demanded,  was  refused  by 
him  to  be  paid,  whereupon  a  suit  was  instituted 
a^painst  him  before  the  aeemster,  who  was  of  opi- 
nion that  the  Act  did  not  authorise  the  rating  of 
that  payment,  and  dismissed  the  suit.  On  appeal, 
however,  to  the  Court  of  the  Stafi"  of  Government, 
the  decision  of  the  deemster  was  reversed,  and  the 
question  to  be  decided  on  the  present  appeal  is, 
whether  such  reversal  was  right.  It  is  clear  that 
under  the  6th  section  of  the  Act  of  1860,  the  rate 
can  only  be  laid  on  property  legally  liable  to  be 
included  in  the  valuation  under  the  2nd  section, 
and  the  only  words  in  that  section,  or  throughout 
the  Act,  wmch  the  respondent  relies  upon  to  make 
the  amount  paid  to  the  vicar  rateable,  are  the 
words  "real  estate,"  which,  doubtless,  are  large 
enouffh  to  comprehend  it,  if  intended  to  do  so,  but 
which  have  not  necessarily  that  effect  unless  so 
intended ;  and  looking  to  the  collocation  of  those 
words  in  the  different  sections .  as  well  as  to  the 
whole  frame  and  general  wording  of  the  Act,  their 
Lordships  are  of  opinion  that  Uio  rating  powers 
were  not  intended  to  include  or  apply  to  the 
amounts  payable  to  the  appellant,  and  others 
similarly  circumstanced  under  the  Act  of  1839, 
but  that  the  later  Act  contemplated  the  rating  of 
lands  "  and  other  real  estate  "  of  the  same  cor- 
poreal nature ;  and  not  of  a  mere  incorporeal  right 
to  a  proportion  of  a  sum  of  money,  though  ansing 
from  a  rentcharge  in  lieu  of  tithes.  The  parti- 
culars of  the  '*  lands  and  other  real  estate"  vsllued, 
are  directed  to  be  entered  according  to  forms  set 
forth  in  the  schedule  to  the  Act,  one  for  lands,  &c., 
not  in  towns,  and  the  other  for  properties  in 
towns — both  are  applicable  exclusively  to  corporeal 
pronerty,  and  even  assuming  they  were  not  in- 
tended to  be  literally  binding  so  as  to  exclude 
neveral  descriptions  of  corporeal  property,  not  ex- 
pressly specified,  they  still  give  a  meaning  to  other 
parts  of  the  Act  which  appear  to  point  to  the 
exclusion  of  mere  incorporeal  hereditaments.  The 
rating  clause  itself  (sect.  6),  with  its  proviso,  the 
terms  of  which  have  been  already  referred  to,  seems 
inconsistent  with  the  notion  of  rating  a  payment 
Buch  as  that  in  question,  whilst  the  48th  section, 
^ving  the  remedy  for  non-payment  of  the  rate, 
appears  equallv  to  exclude  it.  It  is  observable 
that  the  Act  of  1839  (the  Commutation  Act)  con- 
tains no  enactment  similar  to  that  foand  in  the 
English  Tithe  Commutation  Act  (6&7  Will.  4,  c. 
71*  8.  69),  expressly  making  the  rentcharge  rate- 
able, and  although  it  was  suggested  that  the  omis- 
sion arose  from  there  being  no  rates  at  that  time 
existing  in  the  Isle  of  Man,  yet,  when  the  Legis- 
lature m  1860  came  to  impose  rates,  they  knew  of 
that  omission,  and  knew  aho  of  the  mode  in  which 
the  commutation  of  the  tithes  had  been  effected, 
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and  of  the  distribution  of  the  rentcharge  amongst 
the  different  parties  specified  in  the  Act;  yet 
their  Bating  Act  not  only  does  not  contain  apt 
words  applicable  to  the  rentcharge,  but  is  framed 
80  as  to  apply  in  terms  to  corporeal  property, 
without  any  express  reference  to  incorporeal 
hereditaments.  The  cases  of  Beg,  v.  NeviUe  (8 
Q.  B.  466),  and  Oolehrook  v.  Tickell  (4  A  <!^  E. 
928),  show  clearly  that  when  it  is  sought  to  im- 
pose a  rate,  the  burden  lies  on  those  seeking  to 
enforce  it,  to  show  that  the  words  used  by  the 
Legislature  are  clear  and  unambiguous,  in  order 
to  charge  the  subiect.  In  the  present  case  such 
words  are  not  to  be  found ;  their  Lordships  are, 
therefore,  of  opinion  that  the  rate  made  upon  the 
appellant  was  invalid,  and  that  the  judgment  (^ 
the  Court  of  the  Staff  of  Government  was  erro- 
neous. They  will,  therefore,  humbly  advise  her 
Majesty  that  the  judgment  appealed  from  be  re- 
versed, and  that  the  Judgment  of  the  Deemster's 
Court  be  affirmed.  The  respondents  will  pay  the 
costs  of  this  appeal. 

Solicitors  for  the  appellant.  Park  Nelson,  and  Co. 

Solicitors  for  the  respondent,  Johnston  and  Co. 


V.O.  MALIV8'    COUBT. 

Baported  hj  P.  Qould  and  Jamss  £•  Hob»,  Eaqn., 

BuTiit«»>at-Law. 


Wednesday,  July  21,  1875. 

Ethebinoton  v.  Wilson. 

ChriiVs  Hospital — Election  of  ccmdidaies — 

Parishioner. 

A  scheme  settled  by  the  court,  for  the  electio7^  of 
candidates  for  admission  to  Christ's  Hospital, 
provided  that  the  parent  of  a  candidate  *'  shall  be 
or  shall  have  been  '*  a  parishioner  of  the  parish 
electing. 
Prior  to  an  election  for  the  parish  oj  T,  the  father  of 
a  candidate,  in  order  to  qualify  as  a  parishioner, 
took  a/n  unoccupied  house  in  the  parish,  paid  a 
month's  rent,  paid  the  rate  payahU  in  respect  of 
tlie  house  (before  it  wa^  demanded),  and  had  his 
nams  inserted  in  the  rate  book. 
The  father  did  not  reside  in  tlie  parish :  he  did  not 
put  any  furniture  into  the  house,  or  sleep  there, 
until  after  the  election. 
Held  that  the  father  wa^  not  a  parishioner  xvifhin 
the  meaning  of  the  scheme ;  s^ince,  in  order  to  be  a 
parishioner,  a  man  must  be  a  bond  fide  holder 
of  property  in  the  parish,  though  he  need  not 
resiile  there, 
fioTiON  for  decree. 

This  was  a  bill  filed  by  Edward  Dnggan  Ether- 
ington,  an  infant,  by  his  father  and  next  friend 
against  Henry  Arthur  Wilson,  an  infant,  the  Eev. 
Henry  F.  Limpus,  John  M.  Stedwell,  and  William 
Bryant  (the  vicar  and  churchwardens  of  the  parish 
of  Twickenham),  and  the  corporation  of  the  City  of 
London  (as  (Governors  ol  Christ's  Hospital), 
praying  (amongst  other  things)  for  a  declaration 
that  at  the  time  of  a  certain  election  into  Christ's 
Hospital  (wnich  took  place  on  the  31st  Dec.  1874), 
the  defendant  Henry  A.  Wilson  was  not  eligible 
for  election. 

By  indentures  of  lease  and  release  dated  18th 
and  19th  Nov.  1720,  John  West  and  Frances  his 
wife  conveyed  certain  hereditaments  in  London 
and  elsewhere  to  the  Governors  of  Christ's  Hos- 
pital upon  trust  to  receive  into  Chriat'a  H.q%]^\^x 
and  out  ol  tih^  cVeax  t^xiXa  Wi^vt^'^^  ^  T^»^xs^ais^ 
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and  educate  so  many  poor  boys  and  girls  as  the 
same  clear  rents  ana  profits  should  suffice  to 
maintain  at  the  rate  of  102.  per  annum  for  each 
child  .  .  .  one-fifth  part  of  the  said  children  "  to 
be  such  as  the  minister,  churchwardens,  and 
parishioners  of  the  parish  of  Twickenham  in  the 
county  of  Middlesex,  or  the  major  part  of  them, 
shall  (being  in  vestry  assembled)  for  that  purpose 
choose  and  present  or  cause  to  be  presented 
according  to  the  directions"  therein  contained. 
The  deeaalso  provided  that  such  children  should 
be  bom  in  the  parish,  and  if  there  should  be  no 
such  children  found  in  the  parish  when  such 
election  and  presentation  ought  to  be  made,  then 
the  electors  were  to  elect  and  present  any  other 
poor  boys  or  girls  born  in  any  other  contiguous 
or  adjoining  parish.  The  deed  also  provided  that 
in  all  such  elections  regard  should  be  had  to  those 
chiMren  related  by  consanguinity  to  John  West 
and  Frances  his  wife,  or  eitner  of  them,  and  that 
such  relations  should  (if  poor)  be  preferred  to  all 
others. 

In  the  year  1806  an  Act  was  passed  enabling 
the  Governors  of  Christ's  Hospital  to  apply  by 
petition  to  the  Court  of  Chancery  for  a  scheme  to 
regulate  the  charity.  Pursuant  to  this  Act  a 
scheme  was,  on  the  11th  Dec.  1868,  settled  by  the 
court,  regulating  the  claims  of  children  claiming 
to  be  admitted  to  Christ's  Hospital,  as  being 
related  to  the  Founders  : 

Clause  2  provided  that,  in  the  event  of  two  or 

more  poor  children  claiming  on  one  and  the  same 

occasion  to  be  admitted,  the  election  should  be 

determined  by  the  majority  of  votes  of  the  vestry 

"  taken  according  to  the  Acts  or  Act  for  regulation 

of  vestries  for  the  time  being  in  force  in  that 

particular  parish." 

Claase  9  was  as  follows :  Each  claimant  shall,  three 
days  at  least  before  the  day  appointed  for  the  vestry 
meeting,  deliver  to  and  leave  with  the  vestry  clerk  or  one 
of  the  ohnrohwardens,  a  statement  in  writing  oontaining 
the  name,  age,  and  pedigree  of  the  claimant,  .  .  .  and 
snoh  statement  shall  be  open  to  the  inspection  of  the 
parishioners  at  all  reasonable  times  until  the  holding  of 
the  vestry  meeting. 

Clause  12  was  as  follows  :  No  child  shall  be  considered 
eligible  to  partake  of  the  benefits  of  this  charity  unless 
he  or  she  shall  have  been  bom  in,  or  unless  his  or  her 
parents  or  one  of  them  shall  be  or  shall  have  been  parish- 
ioners or  a  parishioner  of  the  parish  for  the  time  being 
exercising  the  right  to  elect  or  present ;  or,  in  the  event 
of  there  not  being  any  candidate  for  election  and  presen- 
tation within  soch  parish,  then  unless  he  or  she  shall  have 
been  born  in,  or  unless  his  or  her  parents  or  one  of  them  shall 
be  or  shall  have  been  parishioners  or  a  parishioner  of  a 
parish  cooti^ons  to  or  adjoining  the  parish  whose  torn 
and  right  it  is  to  elect  and  present ;  nor  unless  sach  child 
shall  comply  with  and  fulfil  the  general  regulations 
for  the  time  being  in  force  for  the  regulation  of  the 
admission  of  children  to  Christ's  Hospital. 

On  the  7th  Nov.  1874  the  defendants,  the 
Churchwardens  of  Twickenham,  received  notice 
from  the  Governors  of  Christ's  Hospital  that  there 
was  a  vacancy  in  the  hospital  to  be  filled  up  by  the 
parish  of  Twickenham. 

On  the  19th  Dec.  1874  the  churchwardens 
afiSxed  a  notice  on  the  doors  of  the  parish  church 
that  a  vestry  would  be  held  on  the  3l8t  Dec.  then 
next,  to  take  steps  for  the  purpose  of  electing  a  boy 
into  Christ's  Hospital  unon  the  gift  of  John  West 
and  Frances  his  wife.  I'he  plaintiff  and  the  defen- 
dant Henry  A.  Wilson  were  the  only  two  candi- 
dates for  election  at  the  vestry  meeting  held  on  the 
Slst  Dec.  1874 ;  a  poll  was  demanded,  wVv\cVi  w«a 
held  on  the  7th  Jan.  1875.    At  the  poW  \Tl  ^o\a% 


were  given  for  the  plaintiff,  and  233  Totea  were 
gi?en  for  the  defendant  Henry  A.  Wilson;  so  that, 
on  the  poll,  the  defendant  Henry  A.  Wilson  was 
elected.  It  was  admitted  that  both  the  plaintiff  and 
the  defendant  Henry  A.  Wilson  were  of  kin  to  the 
founders ;  and  that  the  plaintiff's  father  was  a 
parishioner  within  the  meaning  of  daase  12  of  the 
scheme 

On  the  27th  April  1875,  the  plaintiff*  filed  his  bill, 
submitting  that  the  defendant  Henry  A.  Wilson 
was  not  at  the  time  of  the  election  a  child,  one 
of  whose  parents  was  a  parishioner  of  Twicken- 
ham within  the  meaning  of  clause  12  of  the  adieoie; 
and  prayed  for  a  declaration  that  at  the  time  of 
the  said  election  the  defendant  Henry  A.  Wilson 
was  not  eligible  to  partake  of  the  benefits  of  the 
charity;  and  for  a  declaration  that   at  the  said 
election  the  plaintiff  was  or  ought  to  be  deemed  fio 
have  been  elected  for  presentation  and  admissinn 
into  Christ's   Hospital.     The  main    question  in 
argument  was  whether  Henry  Wilson,  the  father 
of  the  defendant  Henry  A.  Wilson,  was,  on  the 
Slst    Dec.   1874,  a  parishioner    of  Twickenham 
within  the  meaning  of  clause  12  of  the  scheme.    It 
appeared  from  the  evidence  that  Wilson  was  t 
tailor's  foreman,  carrying  on  business  in  St.JameeV 
street,  and  living  in  f  imlico ;  that,  in    order  fio 
qualify  himself  as  a  parishioner,  Wilson,  with  the 
aid  of  Lane,  the  vestry  clerk  of  Twickenham,  in 
the  month  of  Nov.  1874,  took  a  small  boose  in  Back- 
road,  Twickenham,  from  one    Stroud    for  three 
months  certain,  at  a  rent  of  thirty  shillinga  a  month, 
subject  to  a  month's  notice  to  quit  in  case  the 
tenancy  continued  beyond  that  period  ;  and  that, 
on  the  18th  Dec.  1874  (the  day  before  the  notice  of 
the  vestry  meeting  was  put  on  the  church  door) 
Wilson    paid     Stroud   thirty    shillings    for  one 
month's  rent  of  the  house  in  Back-road.   It  further 
appeared  from  the  evidence  that  on  the  18th  Nor. 
1874,  Wilson  gave  Lane  a  written  notice  to  insert 
his  name  in  the  rate-book  in  respect  of  the  house 
in  Back-road ;  that  a  rate  for  the  parish  of  Twickoi- 
ham  was  made  on  the  21st  Nov.  1874;  that  on  the 
18th  Dec.  1874  Lane  entered  Wilson's  name  in  penal 
in  the  rate-book ;  that  at  some  time  between  the 
19th  Dec.  and  the  Slst  Dec.  1874,  Wilson  pud  to      . 
Lane  the  sum  of  lis.  6d.  as  the  rate  in  respect  of 
his  house,  and  received  a  receipt  for  the  same; and 
that  Lane    thereupon  entered  WilsK>n*s  name  in 
ink  in  the  rate-book.     It  further  appeared  from  the 
evidence  that  on  the  31st  Dec.  1874,  the  shutters 
of  the  house  wore  up,  and  the  house  was  then      i 
unoccupied;  that  Wilson  had  never   resided  in      , 
the  house,  or  slept  there  previous  to  the  7th  Ju. 
1875  (the  day  of  the  poll  being  taken),  but  that 
since  that  day  he  had  put  a  bed  and  8om%  chain 
in  the  house,  and  occasionally  slept  there;  and 
that  letters  written  by  the  plaintiff"  in  Feb.  and 
March  1875,  and  addressed  to  Mr.  Henry  Wilsoo, 
Back-road,  Twickenham,  had  been  returned throogb 
the  post  office  endorsed  "  not  to  be  found." 

GlcLsse,  Q.C.  and  Bawlins,  for  the  plaintiff— Ob 
the  3l8t  Dec.  1874,  the  defendant  Henry  A.  Wilsoa 
was  not  qualified  to  be  a  candidate,  because  his 
father  was  not  then  a  parishioner  within  clause  li 
of  the  scheme.  We  admit  that  a  peuriahioDer  need 
not  be  resident  within  the  parish  :  {Jefrtys  €ue. 
Coke's  Rep.  last  ed.pt.  3  p.  135;  Aiiome^-^jhrndr, 
Parker  3  Atk.  577.)  The  definition  of  "  vtn^ 
ioner"  given  in  the  latter  case  is  ad(^>feed  un  Mor'f 
V  Parish  Law,  3rd  edit.  p.  20.  Bat  he  most  ht  a 
\  boroa  j^Aa  sxk^qs^mix  ^  ^co^^eity  within  tfai 
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payinfl:  rates  and  taxes.  Henry  Wilson,  the  father 
of  the  defendant,  never  was  a  bond  fide  occapier 
of  the  house  in  Back-road,  Twickenham.  This 
evidence  shows  that  Henry  Wilson  has  unfairly 
attempted  to  hring  himself  within  the  words  of  the 
Rcheme  by  a  colourable  qualification.  As  on  the 
day  of  election  the  defendant  Wilson  was  not 
qualified  to  be  a  candidate,  all  the  votes  given  for 
him  were  thrown  away;  and  the  plaintiff  was, 
therefore,  duly  elected.    They  also  referred  to 

Tomlin's  Law  Diet. :  "  Parishioner ; " 

Attomey-Qeneral  v.  Bovill,  1  Ph.  762 ; 

58  Geo.  3,  c.  69,  s.  3 ; 

59  Geo.  3,  o.  85,  8. 1 ; 

The    Pablio  Worship  Begrnlation  Act  1874,  b.  6, 
definition  of  *'  parishioner." 

J.  Pearson,  Q.C.  and  Phillimore,  for  the  vicar 
and  churchwardens  of  Twickenham. — The  vicAr 
and  churchwardens  have  put  the  only  possible 
construction  on  the  scheme,  by  holding  Henry 
Wilson  to  have  been  a  parishioner  on  the  3l8t 
Dec.  1874.  Occupation,  without  residence,  is  quite 
BuflBcient  (Oosling  v.  Veley,  7  Q.  B.  436),  if 
ooupled  with  payment  of  rates.  The  word 
•*  parishioner "  must  have  the  same  meaning 
throughout  the  scheme.  Clauses  2  and  9  show 
that  a  "  parishioner  *'  means  a  person  entitled  to 
vote  at  a  vestry  meeting  "  according  to  the  Acts- 
or  Act  for  regulation  of  vestries  for  the  time  being 
in  force."  In  this  sense  Henry  Wilson  was  clearly 
a  parishioner  within  clause  12.  A  rate  was  made 
on  the  21st  Nov.  1874.  Prior  to  the  31st  Dec. 
1874,  Henry  Wilson  had  been  put  on  the  rate- 
book, and  paid  a  rate ;  or,  at  any  rate,  had  ''  become 
liable  to  be  rated  "  (58  Geo.  3,  c.  69,  s.  4)  since  the 
rate  last  made.  He  would,  therefore,  have  been 
entitled  to  vote  at  a  vestry  meeting  held  on  the 
3l8t  Dec.  1874;  and  was  consequently,  on  that  day, 
a  parishioner  within  the  meaning  of  the  scheme- 
In  the  scheme  the  word  "parishioner"  must  be 
taken  to  have  been  used  in  its  ordinary  legal 
sense ;  or  else  its  meaning  would  have  been  defined 
in  an  interpretation  clause,  as  in  the  Public 
Worship  Regulation  Act  1874.  As  far  as  the 
Ticar  and  churchwardens  are  concerned,  this  is  a 
suit  to  administer  the  trusts  of  the  charity ;  we, 
therefore,  are  entitled  to  have  our  costs  paid  by 
the  Grovernors  of  Christ*B  Hospital.  They  also 
referred  to 

2  A  3  Wm.  4,  0.  45,  8. 30 ; 

19A20yict.  0.112,  8.4; 

Carter  v.  Cropley,  6  De  G.  M.  A  G.  680  ; 

Phillimore'8  Socles.  Law  p.  1877. 

Simmonds,  for  the  defendant  Henry  A. .  Wilson. 
— Henry  Wilson  had  a  perfect  right  to  act  as  he 
did,  to  obtain  the  qualification  of  a  parishioner.  If 
the  court  should  hold  the  defendant  disqualified, 
there  must  be  a  new  election :  (Beg,  v.  The 
Mayor  of  Tewkeshwry  18  L.  T.  Hep.  N.  S.  857; 
li.  Rep.  3  Q.  B.  629.) 

Freeling,  for  the  Governors  of  Christ's  Hospital. 
— Our  duty  simply  is  to  admit  the  candidate, 
iprhom  the  court  shall  decide  to  be  duly  elected. 
We  are,  therefore,  entitled  to  be  paid  our  costs. 

The  Vice-Chancellok  (after  stating  the  facts  of 
tbe  case,  and  coming  to  the  conclusion,  that  the 
plaintiff's  father  was  tieyond  all  doubt  a  parishioner, 
though  not  resident  in  the  parish  of  Twickenham) 
considered  that  the  only  thing  to  be  decided  was, 
whether  Henry  Wilson,  the  father  of  the  defen- 
dant Henry  A.  Wilson,  was  a  parishioner  of 
Twickenham,  within  the  meaning  of  the  scheme  on 
the  3l8t  Dea  1874    The  anthorities  were  dear 


upon  the  point,  that  for  a  man  to  be  a  parishioner, 
in  the  ordinary  meaning  of  the  term,  it  was  not 
necessary  for  him  to  reside  in  the  parish,  but  he 
must  be  a  rate-payer  of  it.  The  word  "  parish- 
ioner "  was  correctly  defined  by  Lord  Hardwicke 
in  the  case  of  the  Attomey-Oeneral  v.  Parker  as 
follows :  "  Parishioner  is  a  very  large  word,  takes 
in,  not  only  inhabitants  of  the  parish,  but  persons 
who  are  occupiers  of  land,  that  pay  the  several 
rates  and  duties,  though  they  are  not  resident,  nor 
do  contribute  to  the  ornaments  of  the  church."  It 
was  clear  that  the  plaintiff  had  the  two  qualifica- 
tions, being  of  kin  of  the  founder,  and  having  his 
father  a  parishioner.  With  regard  to  the  defen- 
dant Henry  A.  Wilson,  it  was  admitted  that  he 
was  of  kin  of  the  founder,  but  it  was  denied  that 
his  father  was  a  parishioner.  The  question,  there- 
fore, was  whether,  within  the  meaning  of  the 
scheme,  the  court  could  consider  Henry  Wilson  a 
parishioner  of  Twickenham,  the  intention  of  the 
court  being  that  the  scheme  should  be  acted  upon 
in  a  fair,  bond  fide,  and  honest  manner.  Henry 
Wilson  was  a  tailor's  foreman,  and  a  respectable 
man,  living  in  Pimlico.  It  appeared  that,  for  some 
time  before  the  election,  he  had  been  in  commu- 
nication with  those  who  had  to  do  with  the  election ; 
and  that,  in  order  to  qualify  himself  as  a  parish- 
ioner, he  had  been  in  communication  with  Mr. 
Lane,  the  vestry  clerk  of  Twickenham.  Wilson 
was  clearly  favoured  by  Lane,  who  had  done 
his  best  to  procure  a  house  for  him,  in  order  to 
make  him  a  parishioner.  It  appeared  that  in  the 
early  part  of  Nov.  1874,  Lane  went  to  one  Stroud, 
and  bound  himself  to  take  a  house  in  Back-road, 
Twickenham,  for  three  months  certain,  subject  to  a 
month's  notice  to  quit  in  case  the  tenancy  was 
continued,  nnd  the  rent  was  to  bo  thirty  shillings 
a  month.  Neither  Stroud  nor  Lane  could  remem- 
ber the  day  in  Nov.  on  which  the  house  was  taken ; 
however,  on  the  18th  Dec.  (the  day  before  the 
notice  of  the  vestry  meeting  was  put  upon  the 
church  door)  Wilson  paid  Stroud  30«.  for  one 
month's  rent  of  the  house  down  to  that  day,  and 
showed  great  anxiety  to  be  put  on  the  rate-book. 
On  the  same  day  Wilson  applied  to  Lane  to  be  put 
on  tbe  rate-book.  Lane  said  that  on  tbe  ISth  Dec. 
he  entered  Wilson's  name  in  pencil  in  the  rate- 
book. Lane  would  have  entered  Wilson's  name  in 
ink,  if  he  had  thought  that  Wilson  was  in  truth  at 
that  time  a  parishioner.  Lane  afterwards  entered 
Wilson's  name  in  ink.  Wilson  then  paid  Lane 
the  sum  of  17«.  6d.  for  rates  before  they  were 
demanded,  so  that  it  was  only  by  the  aid  of  Lane 
that  Wilson's  name  was  put  upon  the  rate-book 
before  the  31st  Dec,  the  day  of  the  election.  On 
that  day  the  shutters  were  up,  and  the  house  was 
unoccupied.  Since  the  7th  Jan.  1875,  the  day  on 
which  the  poll  was  taken,  Wilson,  to  give  colour, 
to  his  qualification,  had  put  a  bed  and  some  chairs 
into  the  house,  and  had  occasionally  slept  there. 
It  was  quite  clear  that  he  was  unknown  as  a 
resident  in  the  parish,  as  the  post  office  authorities 
could  not  find  him ;  for  the  letters  written  to  him 
by  the  plaintiff  would  never  have  been  returned 
through  the  post  office,  if  anybody  had  ever  heard 
of  him  as  a  parishioner.  Altnougn  he  said  he  took 
the  liouse  in  Nov.,  the  post  office  authorities  could 
not  find  him  in  April  1875.  By  these  colourable 
transactions  he  had  been  the  occupier  of  a  house 
in  the  parish  since  Nov. ;  and  though  a  man  might 
be  a  parishioner  without  residing;  in.  tfcA  -^kx^^ 
that  could  not  \)^  «W!2L  ^)LT^&&%  V'^  ^^a^^'Viwv.^  ^^ 
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holder  of  property  there.  The  words  "  shall  he,  or 
shall  have  heen  in  clause  12  of  the  scheme  must 
mean  shall  be  or  shall  have  been  a  parishioner  in 
the  proper  and  honept  sense  of  the  word.  The 
coart  must  look  at  the  honesty  of  the  transaction. 
This  was  a  mere  attempt,  from  beginning  to  end, 
to  get  np  a  colourable  qualification  for  the  father  of 
another  boy,  because  the  father  of  the  plaintiff  was 
not  liked.  Wilson  had  never  been  a  parishioner 
within  the  meaning  of  clause  12  of  toe  scheme. 
With  regard  to  the  question  whether  there  ought 
tolbe  a  new  election :  as,  at  the  time  of  the  poll,  the 
parishioners  knew  the  facts  of  the  case,  and  that 
the  defendant  Wilson  was  not  qualified  to  be  a 
candidate,  all  the  votes  given  in  favour  of  the  boy 
Wilson  must  be  considered  as  thrown  away,  and 
the  court  must  declare  the  plaintiff  to  have 
been  duly  elected.  It  had  been  argued  that 
the  court  ought  to  order  a  new  election  on 
the  authority  of  Bog,  v.  The  Mayor  of  Tew 
he9lyury,  but  in  that  case,  the  notice,  neces- 
sary to  invalidate  the  votes,  was  not  given. 
The  decree  would,  therefore,  be  for  the  plaintiff ; 
and  his  costs  must  be  paid  by  the  vicar  ana  church- 
wardens. The  defenaant  Wilson  must  bear  his 
own  costs.  The  Gt)vemors  of  Christ's  Hospital,  as 
stakeholders,  must  have  their  costs  from  the  plain- 
tiff, and  he  must  add  them  to  his  own.  As  the 
suit  had  been  unnecessarily  expensive,  the  costs 
would  be  taxed  on  the  lower  scale. 

Solicitors :  MtmtcLgu  Scott ;  Wright  and  PUley  ; 
BecLchroft  and  ThomTpBon, 


COXT&T   OF   QVBBH'S   BEVOK. 

Beportod  by  J.  Bbobtt  axid  M.  W.  MoKxlxjlb,  Eaqn., 


Thursday,  May  27, 1875. 

Cabus  (app.)  17.  Eastwood  (resp.). 

TSvidence  of  confract   of  service — Rules  posted — 

Custom — Master  and  Servants*  Act  1867. 

The  appfUanfs  were  proprietors  of  a  mill  in  which 

the  respondent  had  heen  a  weaver,  paid  by  the 

pirce.    Rules  were  posted  so  that  the  workpeople 

passed  them  on  gding  to  their  work;    amongst 

them,  one  required  fourteen  days*  notice  "before 

termination  of  employment.     The  respondent  left 

his  work  without  notice,   hut  it  was  not  proved 

that    his    attention    had    been    caUed     to     the 

rules,    or  that  he  had   seen  them    or   assented 

to  them,  or  was  ahle  to  read.     The  justices  held 

that  there  was  not  sufficient  evidence  of  a  contract 

to  justify  a  conviction  of  the  respondent  under 

The  Master  and   Servants*  Act  1867  (30  ^  31 

Vict.  c.   141),  s,  9  and  they    refmcd  to  admit 

evidence  of  custom. 

Held,  upon  a  case  stated  {although  the  questions 

were   not  so    raised  thai  the  case  could  be  ve- 

mittedy)  thai  the  ruhs  as  tliey  were  posted,  or  a 

well   known    custom    in   the  district,  might    he 

sufficient  to  establish  a  contract  if  found  as  a 

fact  to  exist. 

This  was  a  case  stated  by  three  of  Her  Majesty's 

Jasticcs  of  the  Peace  in  and  for  the  borough  of 

Blackburn,  in  the  county  oF    Lancaster,    under 

the  statute  20  &  21  Vict.  c.  43,  for  the  purpose  of 

obtaining  the  opinion  of  the  court  on  questions 

of  law   which   arose  before  them  as  hereinafter 

Btated, 

At  a  petty  sessions  holden  at  t\ie  \)otovi^\v  ot 
Blackburn  aforesaid,  on  the  BOih  ^Qp\..\^lAt,«jv 


information  and  complaint  preferred  by  Gams  and 
White  hereinafter  (uJled  the  appellaiits,  aeainit 
John  Thomas  Eastwood,  hereinafter  calkid  the 
respondent,  under  sect.  9  of  the  Master  and 
Servants'  Act  1867,  charging  ''for  that  he»  the 
said  respondent,  beinff  tue  servant  of  the  said 
appellants  in  their  trade  or  business  of  cotton 
manufacturers,  under  a  certain  contract  of  serviee 
for  a  period  then  unexpired,  did,  on  the  20th  JoIt 
last,  at  the  said  borough,  unlawfally  neglect  ana 
refuse  and  had  ever  since  neglected  and  refused  to 
fulfil  the  said  contract,"  were  heard  and  determined 
by  the  said  justices,  the  appellants  and  respondent 
respectively  being  then  present,  and  upon  sndi 
hearing^  they  dismissed  the  said  inforaiation  and 
oomplamt. 

The  said  justices  in  compliance  with  the  appli- 
cation of  the  appellants  and  the  provisions  of  tbs 
said  statute,  stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  on  the  part  of  the 
appellants,  and  found  as  a  fact  that   they  wers 

S)wer-loom-cloth  manufacturers  in  the  borough  of 
lackbum,  and  employed  a  large  numbered  wotk" 
people. 

That  the  respondent  was  a  weaver  in  their 
employment,  and  was  paid  by  the  piece. 

That  the  rules  hereto  annexed  (marked  A.)  wers 
posted  on  tho  wall  of  the  watchhonse  of  the  ap- 
pellants' mill,  through  which  the  workpeople 
passed  on  fi^oing  to  their  work. 

That  on  the  20th  July  last  the  respondent  left 
his  work  without  notice,  and  the  appellants  hsd 
sustained  a  loss  of  9s,  in  consequence  of  the  kone 
standing  on  account  of  his  absence. 

It  was  not  proved  that  the  attention  of  tbe 
respondent  had  ever  been  called  to  the  rules,  or 
that  he  had  seen  them,  or  assented  to  them,  or 
was  able  to  read. 

It  was  proposed  on  the  part  of  the  appellanti  to 
submit  evidence  of  the  custom  in  certain  millf  is 
the  district,  to  give  and  reoaire  fourteen  dsjs' 
notice,  but  the  justices  refused  to  receive  it  on  the 
ground  that  the  appellants  proceeded  upon  to 
alleged  contract,  and  that  therefore  ejidenoe  of 
custom  was  inadmissible. 

It  was  contended  on  the  part  of  the  respondent 
that  he  did  not  know  of  tlie  rules,  and  that  the 
fact  of  the  rules  being  posted  in  the  watch  hooae 
of  the  mill  was  not  sufficient  evidence  of  a  con- 
tract, but  that  the  attention  of  the  respondent 
ought  to  have  been  called  to  them  in  order  to 
constitute  one. 

It  was  contended  on  the  part  of  the  appellu^ 
that,  the  fact  of  the  rules  being  posted  as  before 
mentioned  was  evidence  of  a  contract,  and  tfait 
therefore  there  was  no  necessity  to  call  his  atten- 
tion to  them. 

The  justices,  however,  being  of  opinion  tbat 
upon  tho  foregoing  facts  there  was  no  sufficient 
evidence  of  the  alleged  contract  between  the 
parties,  gave  their  determination  against  the  s{^ 
iants  in  the  manner  before  stated. 

The  questions  of  law  arising  on.the  above  stifo* 
ments  for  the  opinion  of  this  oonrt,  therefore, 
are  :  First,  whether  or  not,  the  rales  being  posted 
in  the  watch  house  of  the  appellants'  mill  vu 
sufficient  evidence  of  a  contract  between  the 
appellants  and  respondent ;  secondly,  whether  cs 
the  hearing  the  said  justices  were  justified  is  i^ 
\  fusing  to  receive  evidence  ol  oostom  in  the  ^BuXk 
\  Vxi  \\i<^  ^YeXxvt^Xk  ^^^x«^^xd  to  notioa. 
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And  the  court  was  humbly  prayed,  acoording  to 
the  power  vested  in  the  court  by  the  said  statute 
(20  A  21  Yict.  a  48),  to  remit  the  case  to  the  said 
justices  with  the  opinion  of  the  court  thereon,  or 
to  make  such  other  order  as  the  court  might  seem 
fit 

The  rules  marked  A  were  printed  in  large 
characters,  and  headed  "  Bules  to  be  observed  by 
the  persons  employed  at  Atlantic  Mill :"  they  had 
the  appellants'  names  at  the  bottom  of  the  placard ; 
those  material  to  this  case  were : 

**  1.  Fourteen  days'  notice  in  writing  (to  be  given 
any  Friday)  is  required  from  every  person  before 
leaving  our  employment,  and  we  agree  to  give 
fourteen  days'  notice  to  every  person  previous  to 
discharging  him  or  her  from  our  employment,  ex- 
cept in  cases  of  dishonesty,  damage  to  machinery 
or  cloth,  misconduct,  refusal,  or  failing  to  comply 
with  orders  or  rules." 

"  17.  Every  overlooker  is  requested  to  see  that 
the  above  rules  are  strictly  attended  to,  and  it 
is  hoped  that  the  workpeople  generally  will  so 
conform  thereto,  that  neither  fines  nor  penalties 
will  have  to  be  inflicted." 

/.  Edwards,  Q.O.  (with  him  Sims),  argued  for 
appellant,  the  complainant. — There  is  no  limitation 
in  the  Act  to  the  mode  by  which  an  offence  may 
be  proved ;  the  9th  section  of  80  &  81  Y;ct.  c.  141 
(The  Master  and  Servant  Act  1867),  enacts  that 
**  Upon  the  hearing  of  any  information  or  com- 
plaint under  the  provision  of  this  Act,  two  justices, 
or  the  magistrate  or  sheriff,  after  due  examination, 
and  upon  the  proof  and  establishment  of  the 
matter  of  such  mformation  and  complaint,  by  an 
order  in  writing  under  their  respective  hands  in 
their  or  his  discretion,  as  the  justice  of  the  case 
requires,"  may  make  certain  directions  therein 
mentioned.  The  matter  of  this  information  and 
complaint  might  well  be  proved  and  established  in 
respect  of  the  contract  of  service  between  the 
parties  by  the  posting  of  these  rules.  [Black- 
burn, J. — The  justices  find  that  on  the  facts  the 
evidence  of  a  contract  was  not  sufficient ;  we  are 
not  asked  if,  and  we  cjmnot  say  that,  this  evidence 
is  conclusive  against  the  respondents.  They  only 
ask  if  the  evidence  was  sufficient  for  a  finding  to 
which  they  have  not  come.]  The  second  point 
reserved  is  whether,  assuming  no  express  contract 
to  have  existed,  evidence  of  custom  ought  to  have 
been  excluded.  [Blackburn,  J. — The  appellants 
proposed  to  submit  evidence  of  the  custom  in 
certain  mills  in  the  district.  That  would  not  be 
enough.]  If  the  case  be  remitted,  as  the  justices 
request,  they  may  decide  the  value  of  the  custom. 

HerscheU,  Q.G.  and  Baylis,  who  appeared  for  the 
defendant,  were  not  heard. 

Blackburn,  J. — The  cjuestions  which  we  are  asked 
are  not  raised  upon  this  special  case.  Of  course 
it  would  be  very  cogent  evidence  of  a  contract 
based  upon  these  rules,  if  a  copy  of  them  were 
proved  to  be  posted  in  a  prominent  place,  and  it  is 
not  to  be  assumed,  even  if  the  servant  could  not 
read,  that  such  rules  would  not  be  binding  upon 
him.  They  might  well  be  brought  to  his  know- 
ledge by  other  means.  The  justices,  however,  find 
that  the  respondent  did  not  enter  into  this  con- 
tract. A  well  known  custom  in  the  district  might 
alao  be  sufficient  to  establish  a  contract,  but  the 
fdfeot  of  the  justices'  finding  is  that  there  was  no 
each  custom  suggested.  These  findings  need  not 
be  affected  by  our  answers  to  these  questions,  so 
the  judgment  must  be  affirmed* 


Mbllor,  J. — I  am  entirely  of  the  same  opinion. 
— ^The  liability  of  a  servant  under  this  Act  need  not 
depend  either  upon  his  being  able  to  read  rules, 
nor  upon  the  custom  of  the  district,  if  oare  were 
taken  to  point  out  the  rules  to  him  when  he  is 
hired. 

QuAiN,  J. — I  am  of  the  same  opinion.  Although 
there  is  no  reason  for  sending  the  case  back,  I 
think  we  could  not  have  interfered  if  the  justices 
had  convicted  the  respondent  upon  either  of  the 
grounds  contended  for  by  the  appellants. 

Attorneys  for  appellants,  BandaU  and  Angier, 
for  Wheeler^  Deane,  and  Fletcher,  Blackburn. 

Attorneys  for  respondent,  Shaw  and  TremeUen, 


Saturday,  June  5, 1875. 
Watt  (app.)  v.  Glenister  (resp.). 

Bond  fide  traveller — Sale  of  intoxicating  liquors — 
Belief  of  publican—Sb  §•  36  Vict.  c.  94,  ss.  24 
and  51. 
A  policeman  found  some  excursionists  and  some  per* 
sons  living  about  a  mile  off  in  the  appeUjinfs 
hotel  during  the  forbidden  hours  on  Sunday. 
The  manager  stated  that  he  knew  they  were  all 
excursionists,  to  his  knowledge  no  one  was  servea 
with  refreshment  who  had  not  a  ticket,  and  he 
asked  aU  if  they  had  tickets.     Upon  the  police- 
man naming  one  of  the  persons  before  whom  some 
drink  was  standing,  that  person  said  he  was  not  an 
excursionist,  but,  seeing  the  door  open,  he  thotight 
it  no  harm  having  a  glass  of  ale. 
Held,  that  a  conviction  of  the  appellant  under  the 
Licensing  Ar.t  1872,  was  justified  by  this  evidence. 
This  was  a  case  stated  under  20  &  21  Yict.  c.  43, 
for  the  opinion  of  the  Court  of  Queen*s  Bench. 

At  a  petty  session  held  at  the  Town  Hall,  in  and 
for  the  Borough  of  Hastings,  in  the  county  of 
Sussex,  on  the  25th  June  1874,  an  information 
under  sect.  24  of  35  &  36  Vict.  c.  94,  preferred  by 
Wm.  Glenister,  superintendent  of  police  of  the 
borough  of  Hastings,  hereinafter  called  the  respon- 
dent, against  Frederick  Watt,  of  York  Buildings, 
HastingH,  aforesaid,  licensed  victualler,  herein afcer 
called  the  appellant,  charging  that "  the  said  Fredk. 
Watt,  on  the  2l8t  of  June  then  instant,  at  the 
parish  of  St.  Mary-in-the-Castle,  in  the  said 
boroagh,  then  being  a  licensed  victualler,  and  the 
said  day  bein^  Sunday,  unlawfully  did  open  his 
house  there  situate  called  the  York,  for  the  sale  of 
intoxicating  liquor  before  the  hour  of  six  o*clock  in 
the  afternoon  of  the  said  last  mentioned  day,  to 
wit,  at  five  minutes  to  three  o'clock  in  the  after- 
noon, otherwise  than  as  refreshment  for  travellers 
or  lodgers  in  the  said  house,  contrary  to  the  provi- 
sions of  the  Licensing  Act  1872,  in  such  case  made 
and  provided,*'  was  heard  and  deternained  by  two 
j  ustices  of  the  peace,  the  appellant  being  then  and 
there  present,  and  upon  such  hearing  the  appellant 
was  convicted. 

Upon  the  hearing  of  the  said  information  James 
Payne,  a  police  constable  of  the  said  borough,  was 
examined  on  behalf  of  the  respondent,  and  stated 
as  follows : 

Last  Sanday,  abont  five  minntes  before  3  p.k.,  I  was 
on  daty  at  the  Memorial.  I  saw  several  people  going 
into  the  pnblio  bar  of  the  York  Hotel,  next  Tork-boild- 
Inge.  I  followed  them  in,  and  I  said  to  Mr.  M«w,  '*  I 
snppoee  yon  are  aware  that  they  are  not  all  ezonrsion* 
ists  ?*'  there  were  aiz  people  in  front  of  the  biir,  two  of 
them  I  knew  had  been  in  HaatiDgi  three  or  fooc  d«.^&^ 
and  the  othac  waa  %  x«ii<i«&^\  NJft«t%  -«««%  Vr^  ^^  HisaJ^ 
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.      1  than  ipoke  to  the  naideDt  uid  ciklUd 

him  bj  Duna,  and  itud,  "  Yon  *X9  not  ui  eionnianiit, 
Uartin  F"  ha  aud,  "No.  I  am  oot,  bnt  teeing  the  door 
open  I  thonght  it  ao  harm  haTJng  a  glai*  of  ale."  There 
waa  a  glus  of  beer  in  front  of  bim  ;  be  irent  away  with. 
ant  drinking  it.  I  told  Mr.  Maw  1  ahonld  report  bim,  he 
wd,  "  I  know  what  I  am  doing."  There  were  eionraion 
trains  in  on  Soadaj,  I  beliava  the  laat  pK  in  at  11.30  A.U. 
I  went  in  again  aboat  3.45  f.ii.,  and  aaw  a  man  named 
Hnrdook  there,  a  natira  of  Haatinga,  bat  he  afaowed  me 
an  eionraion  tioket," 
Cross  ■examined : 

I  told  Mr.  Maw  Mnrdoak  wat  a  natire  of  Haatinga; 

I  I  did  not  know  Mnrdook  had  laft  Haatinga ;  Martin  lires 

at  High  Bank,  Ore,  whioh  is  about  one  mile  orer  the  hill 

from  the  defendant*!,  and  tha  artilleryman  and  hia  friend 

lire  at  St.  Leonaida,  whioh  ia  alio  a  mile  from  the  defeo- 

Oq  tbe  part  of  the  appelloDt,  it  was  objected 
that  npon  the  evidence  of  the  coostable  there  was 
no  evideDce  to  support  an  inrormation  for  opening 
tbe  house  tor  tbe  Bale  of  liquor  at  an  unlawral 
hour,  and  the  following  evidenoe  was  given  on 
behalf  of  tbe  appellant : 

Robert  Uaw ; 

I  am  manager  to  tha  defendant,  I  lire  at  the  Tark 
HoUl,  whioh  ia  at  the  bottom  of  the  road  leading  to  the 
railway  alation.  Lait  Snnda;  a  great  manj  tiaoraion- 
ista  came  into  the  town,  aboat  800  to  1000.  I  did  not 
open  the  York  before  anytravellcra  arrired  ;  IbelieTeth* 
flrat  train  niuna  in  abont  1M5  l.K. ;  I  anpplied  tbem  on 
their  ahowing  their  tiokata.  To  my  knowledge  I  liid  not 
term  anjone  who  bad  not  a  tioket,  I  aelced  all  if  they 
had  tiaketa.  Tbe  DODatabte  aaked  ii  they  all  had  tickeU, 
I  told  him  "  Yea."  I  aaked  bim  to  oome  and  tee,  bnt  be 
wonld  not ;  be  oame  baok  about  three- qoartera  of  an  hour 
sfterwarda,  and  again  aaked  me  if  they  had  alt  tiokata,  I 
aaid  "  Yea."  The  oonatabU  looked  at  tha  tdckela  that 
time.  I  do  not  know  that  I  aerTed  a  man  named  Martin, 
liTing  at  Ore,  I  took  every  preuaatiuo  to  aerre  only 
traiellera. 

Silas  Robert  Harris : 

I  live  at  65.  Cannon- street.  Lnndon.  I  am  a  win* 
merchant,  and  have  been  lodjHug  at  Uia  York.  I  waa 
there  lut  Sanday  afternoon  in  the  bar,  Mr.  Ma«  a^ked 
everjone  who  oame  in  to  abow  their  ticketa;  1  waa  not 
there  when  tbe  oonatahle  oame.  I  did  not  eee  anyone 
aerred  who  had  not  a  tioket. 

Cbarlea  Seelej  : 

I  Ut*  at   21,    Great  Qaeen-atreet,  London,  I 


dgar  munnfaoturer ;  I  am  lodging  at  the  York 
I  wa.  in  tba  bar  at  tbe  York  last  Sunday  -" 
when  tbe  oonatable  oame  in,  Mr.  Uaw  aEked 


[otel  i 

afternoon, 


if  every  one  had  ticketH, 
aaked  every  one  who  came  in  it  they  bad  tioketa )  he 
■erved  thoae  who  hod,  and  refovcd  to  ■ecva  tboee  who 
hul  not;  be  naed  everr  precaution  to  diatingniah  thoae 
who  were,  from  tboae  abo  were  not  eicnriionuta. 

The  justices  having  duly  considered  the  evi- 
dence, and  tbe  objettion  mUed  by  tlie  attorney  tor 
tbe  ajipellaut,  and  believing  tbe  evidence  of  tbe 
police  conatable,  and  that,  there  hod  beea  an  actual 
aale  and  delivery  of  beer  to  other  than  travellers, 
and  that  the  consamption  of  the  beer  by  Martin 
was  only  prevented  by  the  entry  of  the  police 
constable,  were  eatiefied  that  the  said  house  was 
in  fact  opened  on  the  day  charged  in  the  informa- 
tion for  the  sale  of  iatoiicating  liquors  to  otber 
than  travellers  and  lodgers;  and  the  justices 
therefore  convicted  tbe  appellant  in  the  sum  of  21. 
penally,  and  16i.  for  costs. 

Tbe  question  of  Ian  arising  on  the  case  for  the 
opinion  of  the  Uonrt  of  Queen's  Bench  is 

Waa  there  any  evidence  to  support  tbe  infornia- 
tioa  M  Uud  ? 


If  tbe  court  should  be  of  opiaioa  ib»t  tha  «aa- 
victiou  was  legal  then  it  is  to  atand,  bat  if  othn- 
wise,  it  is  to  be  qnaBhed.(a) 

For»yih,  Q.C.  (with  him  Cooper  Wyld),  argued 
for  the  appelUnt.— This  was  a  conviction  luider 
tbe  same  Act  of  1872  u  tbe  decision  of  BaherU  v. 
Humphrfyg  (L.  Bep.  8  Q.  B.  483).  It  cannot  ba 
now  denied  that  the  onus  of  showing  that  perscm* 
come  within  the  exception  of  the  24th  section  lict 
on  Che  defendant.  A  query,  however,  was  expressed 
in  that  case,  which  it  is  essential  to  answer  in  tbe 
neeative  before  this  conviction  can  be  supported; 
the  formal  order  of  the  court  there  was,  "The 
Court  isof  opinion  tbatthe  onns  of  proof  is  npoa 
the  defendant.  The  case  is  remitted  for  the  justiKS 
to  determme,  as  a  question  of  fact,  vrhetner  tba 
defendant  bad  an  honest  though  mistaken  belief 
that  the  persons  were  all  bond  fide  travell^n.  If 
the  justices  Snd  in  the  affirmative  tbe  case  is  tobt 
returned  to  tbe  court,  who  will  thfn  decide  wbedNr 
such  belief  does  or  does  not  constitute  a  good 
defence.  Otherwise,  conviation  to  be  affirmed." 
Here  the  statement  of  the  manager  of  the  botti 
was  that  be  believed  he  served  only  travellav. 
This  was  repeatedly  decided  under  the  praviom 
Acts  to  be  sufficient  ground  for  quaehing  a  convic- 
tion :  (Copley  v.  Burtoa,  L.  Eep.  5  C.  P.  489.) 
[Mellob,J.^ — Tbe  question  here  is  whether  tbeit 
was  any  evidence  to  justify  tbe  mB^atratea  is 
Ending  as  tbey  did.  Weare  not  askedif  wesbouU 
Snd  the  same  way  on  the  evidence  stated  in  tks 
case.]  In  Peplow  v.  Riekard»on  (L.  Bep  t  C.  F. 
16S),  it  was  held  that  a  man  who  had  walked  two 
miles  and  a  half  from  his  residence  was  atravdhr 
within  tbe  exception  to  a  similar  provision.  Then 
is  no  reason  why  tbesa  gnests  who  lived  a  mik  <^ 

'  luuld  not  he  travellers. 

Franei*  supported  the  conviction. — TJndw  tha 
Act  37  &dS  Vict,  c  49,  passed  after  this  convictioB, 


djifr 


many  of  these  gnests  wonld  not  be  bim 
travellers ;  they  conid  not  he  ho  nnlees  they  wne 
three  miles  from  their  lodgings  of  the  night  Mfbra. 
Bven  if  tbe  provision  on  this  subject  in  ihe  Wth 
section  may  oe  taken  to  be  the  legislative  eipcai- 
tion  of  what  tbe  justices  should  do  under  the  pie- 
Ttous  Act,  tbe  defendant  in  this  cane  was  rienll? 
convicted ; — "If  in  the  eourae  of  any  prooeeoingi 
which  may  be  taken  against  any  licensed  pcmn 
for  infi'inging  the  provisions  of  thin  Act  or  tbe 
principal  Act,  relating  to  closing,  aach  person  (in 
this  section  referred  teas  the  defendant)  fails  to 
prove  that  the  person  to  whom  the  lotoxicaliBS 

(a)  By  the  Lioeneins  Aet  1872  (35 Ai  36  Tii]ta»il-»\ 
"  Any  person  who  lella  or  eipoaae  for  Bala,  or  opaai  <r 
keepB  open  any  premiaee  for  tha  aale  of  iatoikatiig 
liqnorB  anring  the  time  that  inoh  premiaaa  an  diiavMd 
to  be  closed  by  or  in  pnnaanoa  of  thia  aeotian,  or,  dniit 
anoh  time  aa  aforeaaid,  allowa  any  ixttoiioatiDg  lifa«' 
to  ba  oonanmed  on  auob  promiaaa,  ahaJl  b*  tba  fa* 
offense  ba  liable  to  a  penalty  not  eioeedinir  lOL,  aad  ht 
any  Bubaaqnent  offenoa  to  a  penalty  not  exoeeding  UL" 

''Nona  of  the  proviaiona  ooatainad  in  thia  aaetiaa 
ahall  preolnde  a  peraon  lioenaad  to  aall  any  intODeatng 
hqoor  to  be  oonanmadon  tha  pmniaes  from  aailiBfiBiA 
liquor  to  boni  fidt  ttavellen,  or  to  pazaons  lodginga  til 

By  seat.  51,  aab-aaot.  4,  "  Any  axeetitioa,  aiaaipWiai 
proviao,  eionae,  or  qoaliflaation,  whvtMe  itdoMOcdMi 
not  aooompaoy  the  desotiptiaa  «  UtaoOesMiHtUaiA 
may  be  proved  by  the  datondant,  bnt  naad  Mot  baisi* 
'  negatived  in  the  iiifniamHiin.  and  It  m  afMW 
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Skith  and  anoiexk  (apps.)  v.  Tax  Oversekbs  op  Sbghiui  (resps.). 


[Q.B. 


liqaor  was  sold  (in  this  section  referred  to  as  the 
purchaser)  is  a  bond  fide  traveller,  but  the  justices 
are  satisfied  that  the  defendant  truly  believed  that 
the  purchaser  was  a  bond  fide  traveller,  and  further 
thoX  the  defendant  took  all  reasonable  precautions 
to  ascertain  whether  or  not  the  purchaser  was  such 
a  traveller,  the  justices  shall  oismiss  the  case  as 
ai^ainst  the  defendant,  and  if  they  think  that  the 
purchaser  falsely  represented  himself  to  be  a  bond 
fide  traveller,  it  shall  be  lawful  for  the  justices  to 
direct  proceedings  to  be  instituted  against  such 
purchaser  under  the  25th  section  of  the  principal 
Act."  The  evidence  of  the  policeman  is  found  to  be 
true,  and  that  is  sufficient  under  either  Act.  The 
man»  Martin,  when  he  was  asked,  admitted  that  he 
was  not  an  excursionist,  and  that  he  had  been 
received  without  difficulty.  The  hotel  was  opened 
for  the  double  object,  to  receive  travellers,  and 
also  to  receive  other  persons,  not  travellers.  This 
is  exactly  Roberts  v.  Humphrey s^  except  that  the 
justices  find  that  the  manager  did  not  believe  the 
guests  were  all  travellers. 

Far$yth,  Q.O.  in  reply. — If  the  justices  had 
finally  found  that  to  be  the  fact,  they  would  not 
have  sent  the  case  here. 

CocKBUEN,  G.J. — I  think  under  this  Act  a  publi- 
can may  open  his  house  for  the  reception  of  bond 
fide  travellers ;  but,  if  he  gives  refreshment  in  the 
forbidden  hours  to  other  people,  the  onus  is  upon 
him  to  show  at  least  a  well  founded  belief  that  none 
of  his  guests  are  neighbours.  The  justices  have 
found  that  the  manager  entertained  no  such  belief, 
and  the  evidence  set  out  in  the  case  seems  to  me  to 
a£ford  at  all  events  some  ground  for  the  finding. 

Blackburn,  J. — I  am  of  the  same  opinion.  We 
are  only  asked  if  the  evidence  is  sufficient  in  law  to 
justify  the  conclusion  to  which  the  magistrates 
came.  I  should  think  from  what  the  witnesses 
said  that  the  house  was  opened  for  the  purpose  of 
receiving  all  manner  of  persons.  At  all  events  it 
yras  open  for  the  reception  of  travellers ;  some 
persons,  not  travellers,  were  there,  aud  it  is  by  no 
means  clear  that  the  manager  did  not  know  who 
the  guests  were.  In  my  opinion  it  matters  not 
whether  he  knew  who  they  were,  or  believed  them 
all  to  be  bond  fide  travellers ;  this  state  of  things, 
however,  is  altered  under  the  new  Act. 
Melloa  and  Field,  J  J.  concurred. 

Judgment  for  respondent. 

Attorney  for  appellant,  C.  Divenport  Jones, 
Attorneys  for  respondent,  8,  F,  Langham  and 


Monday,  June  7, 1875. 

Smith  and  another  (apps.)  v.  The  Overseers  of 

Seghill  (resps.) 

I^oor  Baie  Assessment  and  Collection  Act  1869  (32 
^  33  Vict,  c,  41),  s.  19 — Occupier. 

OUhs  appellants,  workm/m  in  a  colliery,  lived  rent 
free  in  houses  owned  by  their  employers,  who 
filled  up  their  houses  with  their  workmen, 
giving  preference  to  married  men.  Married 
men  for  whom  there  was  no  house  received 
allowance  for  rent,  but  single  men  did  not. 
A  married  man  could  be  called  on  to  go  into  a 
house  when  one  was  vacant,  and  if  he  did  not 
would  forfeU  his  aUowance.  Notice  to  quit  the 
work  toot  notice  to  quit  the  house.  It  was  not 
necessary  to  Uve  in  a  house  to  perform  the  wo7-kn 
The  owners  did  not  compound  for  their  rates 


under  32  ^  33   Vict.  c.  41,  but  paid  the  fuU 

amount. 
Held  that  the  appellants  were  entitled  to  have  tlicir 

names  entered  in  the  occupiers*  column  of  the  rate' 

book  under  32  ^  33  Vict,  c,  41,  s.  19,  and  that  the 

overseers  were  liable  to  a  penalty    under  thai 

section  for  omitting  to  enter  them, 
Hughes  V.  The  Overseers  of  Chatham  (5  M,  Sf  0, 

64)  followed. 
Cross  V.  Alsop  (23  L,  T,  Rep.  N.  8,  589 ;  L.  Bep, 

6  G.  P.  315 ;  40  L,  J.  53,  J.  P.)  distinguished, 

and  dicta  in  that  case  disapproved. 
This  was  a  case  stated  by  a  justice  of  the  peace 
under  20  &  21  Vict.  c.  43.  An  information  had 
been  laid  against  the  respondents  for  negligently 
wilfully  and  without  reasonable  cause  omitting 
and  refusing  to  enter  the  names  of  the  appellants  in 
the  occupiers*  column  of  the  rate-book  of  Seghill, 
contrary  to  the  provisions  of  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32&  33  Vict.  c.  41) 
s.  19.    The  justices  dismissed  the  complaint. 

The  appellant  resided  in  a  house  belonging  to  his 
employers,  the  owners  of  Seghill  colliery ;  he  received 
no  notice  to  quit,  nor  did  he  claim  to  be  entitled  to 
any;  the  occupation  of  his  house  ceased,  at  the 
moment  when  his  service  ceased,  and  the  notice 
to    quit    his     work    was    a    notice    to  quit  his 
house.    The  owners  of  the  colliery  have  about  340 
houses  at  Seghill,  and  they  fill  these  up  with  their 
workmen  at  their  discretion,  giving  preference  to 
married  men ;  a  workman  cannot  go  into  a  house 
without  the  owner's  concurrence.     Some  of  the 
workmen  are  single  men,  and  no  house  is  given  to 
them ;  these  get  the  same  wages  as  all  the  other 
workmen,  but  no  allowance  for  rent.    If  there  are 
not  sufficient  houses  an  allowance  is  made  to  the 
married  men  to  assist  them  in  paying  their  rent ; 
if  a  house  is  vacant  the  owners  could  call  upon  a 
married  man  to  ^o  into  it,  and  if  he  did  not  go  his 
allowance  would  cease.     It  is  not  necessary  for  a 
workman  to  live  in  a  house  to  perform  his  work. 
The  owners  of  the  colliery  do  not  compound  for 
their  rates  under  32  &  33  Vict.  c.  41»  but  pay  upon 
the  full  amount)  and  are  entered  in  the  rate-book 
as   the  occupiers  of  the  houses.     By  the  Poor 
Rate  Assessment  and  Collection  Act  1869  (32  & 
33  Vict.  c.  41),  s.  3.   **  In  case  the  rateable  value  of 
of  any  hereditament  does  not  exceed  "  a  certain 
value,  varying  in  different  places,  "  and  the  owner 
of  such  hereditament  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become 
liable  to  them  for  the  poor  rates  assessed  in  respect 
of  such  hereditament,  for  any  term  not  being  less 
than  one  year  from  the  date  of  such  agreement, 
and  to  pay  the  poor  rates  whether  the  hereditament 
is  occupied  or  not,  the  overseers  may,  subject  never- 
theless to  the  control  of  the  vestry,  agree  with  the 
owner  to  receive  the  rates  from  him,  and  to  allow 
to  him  a  commission  not  exceeding  twenty-five  per 
cent,  on  the  amount  thereof."    By  sect.  4  "  The 
vestry  of  any  parish  may,  from  time  to  time,  order 
that   the  owners  of  all  rateable  hereditaments  to 
which    sect.    3    of   this    Act    extends,    bituate 
within  such  parish,  shall  be  rated  to  the  poor-rate 
in  respect  of  such  rateable  hereditaments,  instead 
of  the  occupiers,  on  all  rates  made  after  the  date  of 
such  order;  .  .  .  Provided  that  this  clause  shall 
not  be  applicable  to  any  rateable  hereditament  in 
which  a  dwelling  house  shall  not  be  included." 
If  the  owners  are  rated  under  this  section  they 
are  allowed  an  abatement  or  dedactvs^i^^l  V^  \rx 
cent. 
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By  sect.  7  "  Every  payment  of  a  rate  by  the 
occupier,  notwithstanding  the  amount  thereof  may 
be  deducted  from  his  rent  as  herein  provided,  and 
every  payment  of  a  rate  by  the  owner,  whether  he 
is  himself  rated  instead  of  the  occupier,  or  has 
agreed  with  the  occupier  or  the  overseers  to  pay 
such  rate,  and  notwithstanding  any  allowance  or 
deduction  which  the  overseers  are  empowered  to 
make  from  the  rate,  shall  be  deemed  a  payment 
of  the  full  rate  by  the  occupier  for  the  purpose  of 
any  qualification  or  francnise  which,  as  regards 
rating,  depends  upon  the  payment  of  the  poor 
rate.*^ 

By  sect.  19  "  The  overseers  in  making  out  the 
poor  rate  shall,  in  every  case,  whether  the  rate  is 
collected  from  the  owner  or  occupier,  or  the  owner 
is  liable  to  the  payment  of  the  rate  instead  of  the 
occupier,  enter  in  the  occupiers*  column  of  the 
rate-Dook  the  name  of  the  occupier  of  every  rate- 
able hereditament,  and  such  occupier  shall  be 
deemed  to  be  duly  rated  for  any  qualification  or 
franchise  as  aforesaid ;  and  if  any  overseer  negli- 
gently or  wilfully  and  without  reasonable  cause 
omits  the  name  of  the  occupier  of  any  rateable 
hereditament  from  the  rate,  or  negligently  or  wil- 
fully misstates  any  name  therein,  such  overseer 
shall,  for  every  sucn  omission  or  misstatement,  be 
liable  on  summary  conviction  to  a  penalty  not 
exceeding  two  pounds.  Provided  that  any  occupier 
whose  name  has  been  omitted  shall,  notwith- 
standing such  omission,  and  that  no  claim  to  be 
rated  has  been  made  by  him,  be  entitled  to  every 
qualification  and  franchise  depending  upon  rating, 
in  the  same  manner  as  if  his  name  had  not  been  so 
omitted."  The  questions  for  the  opinion  of  the 
court  were — whether  the  appellants  were  or  were 
not  the  occupiers  within  the  meaning  of  32  &  33 
Vict.  c.  41,  s.  19.  And  whether  they  were  or  were 
not  entitled  to  be  entered  in  the  occupiers'  column 
of  the  rate-book  for  the  township  of  Seghill.  And 
whether  the  occupation  was  that  of  a  servant,  and 
incidental  and  subsidiary  thereto,  and  incidental 
to  the  service. 

Herschell,  Q.C.  (0.  F,  Jemmeft  with  him),  for  the 
appellants.— The  appellants  are  occupiers  within 
the  meaning  of  sect.  19,  and  as  such  are  entitled  to 
have  their  names  entered  in  the  occupiers'  column 
of  the  rate-book.  The  occupation  is  not  that  of  a 
servant,  nor  is  it  essential  for  the  purposes  of  the 
service  that  they  should  occupy,  it  is  true  that  a 
notice  to  quit  the  work  is  a  notice  to  quit  the 
liouse,  but  in  every  other  respect  they  are  in  the 
position  of  tenants  at  will.  In  Hughes  v.  Ilie 
Overseers  of  Chatham  (Burton's  case)  (5  M.  &  G.  64) 
an  appeal  from  a  revising  barrister,  the  house 
occupied  by  the  claimant  was  situated  in  the 
dockyard  at  Chatham ;  the  claimant  was  master 
rope-maker,  and  as  such  had  the  house  for  his 
residence ;  he  paid  no  rent  in  money  for  it,  but 
had  it  in  part  remuneration  for  his  services, 
and  no  part  of  it  was  used  for  public  purposes, 
the  office  in  which  he  performed  his  public  services 
being  away  from  it ;  if  he  had  not  been  allowed 
the  house  he  would  have  had  an  allowance  for  a 
house  in  addition  to  his  salary.  The  court  there 
held  that  the  claimant  occupied  as  tenant  within 
the  meaning  of  2  Will.  4,  c.  45,  s.  27,  and  was, 
therefore,  entitled  to  vote  at  parliamentary  elec- 
tions. This  case,  and  the  principles  on  which  it 
was  decided,  are  in  point  here,  and  in  Parker's  ca^e 
which  was  decided  at  the  same  time  (,5  M.  &  G. 
73,  80)  the  facts  are  still  more  ancJLogouB  lo  l\io%«  ol 


the  present  case.  Bobson  y.  Jones  (5  M.  &  G.  112) 
is  distinguishable,  for  there  the  daimant  was 
required  to  occupy  the  house  with  a  view  to  the 
more  efficient  performance  of  the  duties  of  his  offiee 
as  surgeon  of  Greenwich  HospitaL  Fom  y.  DaHhf 
(31  L.  T.  Eep.  N.  S.  478;  L,  Bep.  10  C.  P.  285; 
44  L.  J.  42  0.  P.),  the  case  of  a  eerjeant  on  the 
permanent  staff  of  the  militia,  is  distiogoisfaable 
on  the  same  ground.  It  cannot  be  said  that  sect 
19  applies  only  to  cases  within  sects.  3  and  4,  for 
the  words  are  "  in  every  case,"  and  *'  the  occupier 
of  every  rateable  hereditament."  The  pmper 
name  to  appear  on  the  rate-book  is  the  occupier's, 
unless  there  is  some  statute  to  the  contrary.  Cross 
Y.  Alsov  (23  L.  T.  Bep.  N.  S.  589 ;  L.  Bep.  6  G.  P. 
315 ;  40  L.  J.  53, 0.  P.)  does  not  apply,  ana  the  <iuia 
in  that  case  as  to  the  constraction  of  sect.  19  wm 
not  essential  to  the  decision. 

Littler ^  Q.C.  {Johr^  MeUor  with  him),  for  tke 
respondent. — Cross  v.  Alsop  {ubi  sup.)  is  dire^y 
in  point,  for  all  the  judges  who  decided  that  cue 
held  that  sect.  19  applies  only  to  cases  oomifig 
within  sects.  3  or  4 ;  the  whole  qaestaon  wbidi 
came  before  the  Common  Pleas  there  was  identioel 
in  spirit  and  letter  with  the  present  case.  Sect  19  is 
a  penal  section,  and  the  penalty  is  only  intended  to 
apply  to  breaches  of  sects.  3  or  4.  It  cannot  be 
said  that  the  appellants  are  occupiers.  Huglm  v. 
The  Overseers  of  Chatham  {ubi  sup.)  does  notappl^, 
or  if  anything  is  in  favour  of  the  respondent,  fata 
is  enough  to  prevent  the  appellants  from  bemg 
"  occupiers  "  if  the  occupation  is  incidental  to  tbeir 
service,  and  in  that  case  it  was  foand  in  effect  tbit 
this  was  not  so ;  but  here  the  houses  are  prorided 
as  part  of  the  machinery  of  the  colliery,  and  ire  til 
occupied  in  order  to  the  perfonnanoe  of  the  works* 
and  are  conclusive  to  the  purpose  more  than  other 
houses  would  be  (see  5  M.  &  G.  at  p.  78).  Accordiog 
to  the  judgment  of  Lord  Coleridge,  C.J.  in  Fox  t. 
Dalby  (L.  Bep.  10  C.  P.  at  p.  294).  « If  wilier 
ingredient  exists,  if  the  occupation  be  necessirT 
for  the  better  performance  of  the  duties  reqnirra 
to  be  performed  by  the  party,"  or  if  he  is  reonirBd 
to  reside,  **  the  occupation  is  not  an  occupation  li 
tenant."  It  is  clearly  an  advantaffe,  and  tends  to 
the  better  performance  of  the  work,  thai  the  mee 
should  reside  near,  and  not  be  obliged  to  wilk  i 
long  distance  to  their  work.  The  settlement  cuei 
are  favourable  to  the  contention  of  the  respcmdeDt 
M,  V.  The  Inhabitants  of  Minster  (3  M.  &  S.  276); 
R.  V.  The  Inhabitants  of  Kelstem  (5  M.  k  S.  196); 
B.  V.  The  Inhabitants  of  Cheshuni  (1  B.  &  A.  472): 
and  Bertie  v.  Beaumont  (16  East,  33)  is  to  theane 
effect.  [M£Lix)B,  J. — Do  yon  say  that  one  of  theee 
cottages  could  be  laid  as  tne  honse  of  the  masters 
in  an  indictment  for  burgalary  P]  As  to  this 
point  see  Broum's  Case,  2  East  P.  C.  60L  The 
occupation  here  was  subservient  to  the  sernoe 
B,  V.  Spurrell,  L.  Eep.  Q.  B,  72.  The  preamble  of 
32  &  33  Vict.  0.  41  recites  that  *'  it  is  expedknl  to 
amend  the  law  relating  to  the  collection  of  poor 
rates  assessed  upon  occupiers  of  hereditsiMOti 
held  for  short  terms."  This  shows  that  the  Art 
does  not  apply  to  such  a  case  aa  the  present 

Herschell,  Q.C.  in  reply. — ^The  settlement  cMei 
were  dealt  with  in  Hughes  y.  The  Overseen  tf 
Chatham  {ubi  sup.),  and  the  Aot  most  be  takeatf 
having  been  passed  with  reference  to  thatdednoB. 
All  the  observations  made  here  would  apfdrto 
that  case.  The  preamble  may  be  looked  at  wlot 
the  words  of  an  Act  are  doubtfol.  hot  il  omomI 
\  Qaii\x^i^^:\»Su^'vorda.    The  okgeol  d  lect  19  > 
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remedial,  for  it  is  intended  to  benefit  those  who  are 
entitled  to  the  franchise. 

Mbllor,  J. — In  this  case  we  are  all  agreed  that 
the  magistrate  has  arrived  at  a  wrong  decision.  By 
32  &  33  Yict.  c.  41,  s.  19  the  occapiers  of  rateable 
hereditaments  are  entitled  to  have  their  names 
entered  in  the  occupiers'  column  of  the  rate-book, 
and  a  penalty  is  imposed  upon  the  overseers  if  they 
negligently,  or  wilfully  and  without  reasonable 
caase,  omit  the  name  of  any  such  occupier  from 
the  rate.  The  question  is  whether  the  appellants 
here  are  occupiers.  There  have  been  many  nice 
distinctions  drawn  in  the  cases,  both  in  those  as 
to  settlement  and  in  those  relating  to  the  franchise, 
and  the  cases  are  not  all  strictly  reconcilable  with 
one  another.  I  think  that  we  must  be  governed 
by  the  principle  of  Hughes  v.  The  Overseers  of 
Chatham  (uhi  8np.),  which  is  shown  by  the  expres- 
sions used  in  the  judgment ;  in  the  present  state 
of  the  authorities  we  must  extract  tne  governing 
principle  from  that  case.  Kow  it  appears  that 
where  a  servant  has  a  house  which  he  resides  in, 
and  which  he  is  reauircd  .to  reside  in  for  the  pur- 
pose of  performing  his  services,  on  the  ground  that 
in  this  way  he  is  required  to  reside  he  is 
not  to  be  considered  as  an  occupier ;  but  in  the 
case  of  the  master  ropemaker  the  decision  was  the 
other  way,  because  there  he  occupied  in  the 
capacity  of  tenant.  That  seems  to  be  the  govern- 
ing principle.  It  is  true  that  the  appellants  in 
this  case  occupied  in  one  sense  for  the  purpose  of 
their  service,  because  their  masters  were  the 
owners  of  the  cottages,  and  naturally  desired  that 
the  workmen  whom  they  employed  should  reside 
in  them.  In  that  sense  they  were  required  to 
reside,  but  that  is  not  the  sense  in  which  the  word 
*•  required  "  is  used  in  the  judgment  in  Huglies  v. 
The  Overseers  of  Ghatham  {ubi  sup,),  for  there  it 
uran  held  that  the  residence  must  be  necessary  to 
the  performance  of  the  servant's  duties  in  order  to 
make  it  such  a  residence  as  would  prevent  him 
fr  m  being  an  occupier.  If  it  is  only  by  an 
arbitrary  rule,  that  he  is  compelled  to  reside  in  a 
certain  place,  that  does  not  prevent  him  from  still 
being  occupier  as  tenant  at  will,  though  he  has  not 
a  fixed  term.  It  has  l)een  contended  that,  because 
if  a  married  man  did  not  go  into  a  vacant  house 
"when  called  upon  he  would  be  deprived  of  his 
allowance,  the  workmen  were  required  to  live  in 
these  houses.  It  is  true  that  the  masters  preferred 
they  should  live  there,  but  this  does  not  change  the 
relation  between  the  parties,  nor  convert  an 
occupier  into  a  mere  servant  who  resides  for  the 
purposes  of  bis  special  duty.  As  to  the  other 
matter  I  had  at  first  some  difficulty,  but  on  the 
irbole  I  am  satisfied  that  the  opinions  expressed 
by  the  Judges  of  the  Court  of  Common  Fleas  on 
the  construction  of  32  &  33  Yict.  c.  41,  s.  19  in 
Cross  V.  AUop  {uhi  stip.)  were  unnecessary  to  the 
decision  of  the  case.  It  was  enough  there  to  say  that 
a  separate  rating  was  necessary,  and  that,  the  appel- 
lant being  rated  jointly  as  occupier,  this  was  not 
sufficient  within  the  meaning  of  the  Eepresenta- 
tion  of  the  People  Act  1867  (30  &  31  Vict.  c.  102), 
8.  61.  We  do  not  wish  to  interfere  with  the 
principle  which  was  necessary  for  the  decision  of 
that  case,  but  we  cannot  arrive  at  the  conclusion 
there  adopted  as  to  the  construction  of  sect.  19. 
The  section  is  an  enfranchising  one,  and  the  words 
**  in  every  case  "  are  so  general  and  so  laxge  that 
I  think  the  construction  put  upon  the  section  by 
the  Court  of  Common  Pleas  was  too  narrow.  We 
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ought  not  to  limit  the  words  of  the  section,  but 
ought  to  give  it  its  full  eff^ect.  On  these  grounds, 
although  there  is  no  doubt  a  difficulty  in  drawing 
the  line,  I  think  that  the  magistrate  ought  to  have 
decided  that  the  appellants  were  occupiers,  and 
therefore,  entitled  to  have  their  names  entered  in 
the  occupiers'  column  of  the  rate-book. 

Lush,  J. — The  first  question  is  in  what  character 
the  appellants  occupied.  The  statute  (32  &  33  Yict. 
c.  41,  s.  19)  provides  that  the  overseers  shall,  in 
every  case,  enter  in  the  occupiers'  column  of  the 
rate- book  the  name  of  the  occupier  of  every  rate- 
able hereditament,  and  such  occupier  shall  be 
deemed  to  be  duly  rated  for  any  qualification  or 
franchise,  and  a  penalty  is  inflicted  in  case  of 
omission  to  enter  the  names.  From  the  facts  as 
stated  it  appears  that  these  were  houses  belonging 
to  the  owners  of  the  colliery,  which  the  workmen 
were  permitted  to  occupy,  and  in  certain  cases 
were  (»dled  upon  to  occupy,  being  liable  in  case  of 
refusal  to  forfeit  the  allowance  which  was  made  to 
them  for  rent  in  case  there  was  no  house  for  them 
to  occupy.  There  was  nothing  further  than  this 
to  compel  them,  and  they  were  not  obliged  to 
occupy  if  they  preferred  to  live  at  their  own  ex- 
pense elsewhere.  I  think  that  this  is  within  the 
cases  in  which  it  has  been  held  that  the  house  was 
held  not  in  the  capacity  of  a  servant,  but  as 
occupier.  In  HtbghesY,  The  Overseers  of  Chatham 
(uhi  sup.)  Tindal,  C.J.  says  "  There  is  no  incon- 
sistency in  the  i elation  of  the  master  and  servant 
with  that  of  landlord  and  tenant.  A  master  may 
pay  his  servant  by  conferring  on  him  an  interest 
m  real  property,  either  in  fee,  for  years,  at  will  or 
for  any  other  estate  or  interest ;  and  if  he  do  so 
the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate  as  much  as  if  it  were  pur- 
chased for  any  other  consideration.  But  it  may  be 
that  a  servant  may  occupy  a  tenement  oi:  his 
master's,  not  by  way  of  payment  for  his  services, 
but  for  the  purpose  of  performing  them  ;  it  may 
be  that  he  is  not  permitted  to  occupy,  as  a  reward, 
in  the  performance  of  his  master's  contract 
to  pay  him,  but  reojuired  to  occupy  in 
the  performance  of  his  contract  to  serve 
his  master.  The  settlement  cases  cited  in  argu- 
ment, established  and  proceeded  on  this  distinc- 
tion." Now  that  is  exactly  applicable  to  the  case 
here.  The  workmen  were  not  required  to  occupy 
the  houses,  and  the  occupation  was  no  part  of  their 
service,  and  was  not  indispensable  to  the  work 
which  they  had  to  do ;  this  brings  it  within  the 
class  of  cases  where  it  has  been  held  that  the 
occupation  was  not  an  occupation  as  a  servant.  It 
is  true  there  was  no  fixed  term,  but  still  during 
the  continuance  of  the  service  the  workmen  would 
be  occupiers  of  the  houses.  The  case  of  the 
surgeon,  Dohson  v.  Jor^es  (uhi  sup.),  and  that  of  the 
stalf-serjeant  in  the  militia  'Fox  v.  JDalhy  (uhi  sup.) 
proceeded  on  exactly  the  same  principle.  In  the 
latter  case  the  respondent  occupied  as  a  servant, 
because  he  was  required  to  live  where  he  did  to 
take  care  of  the  stores.  Lord  Coleridge,  C.J., 
there  says,  after  quoting  the  authorities,  "  It 
appears  that  the  voter  here  is  ordered  by  his  com- 
manding officer  to  reside  in  the  house  in  question  in 
order  to  perform  the  duties  which  are  imposed  upon 
him ;  and  it  is  manifest  that  it  is  a  convenient 
thing  that  he  should  reside  near  to  the  stores  which 
he  has  to  look  after.  ...  I  am  of  opinion  that  the 
occupation  in  this  case  has  no  one  of  the  incidents 
>  of  an  ocoupatioa  evlk«c  «a  q^\i^x  ^x  ^s^  \1scw\ts02C 
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(L.  Bep.  10  G.  P.  at  p.  294).  That  case  is  entirely 
consistent  with  JEughes  t.  The  Overseers  ofOhatham 
{uhi  snp.),  and  our  decision  in  this  case  is  in  accord- 
ance with  both.  The  appellants  do  not  occupy  in 
the  performance  of  their  duty,  and  are  not  required 
to  occupy.  As  to  the  second  point,  whether  the 
overseers  are  liable,  no  question  has  been 
made  about  the  omission  naving  been  made 
negligently  or  wilfully  and  without  reasonable 
cause,  but  it  has  been  contended  that  sect.  19  is 
confined  to  cases  within  sects.  3  and  4.  1  confess 
I  cannot  follow  the  reasoning  of  some  of  the 
Court  of  Common  Pleas  in  Cross  v.  Alsop  {uhi  sup.) 
on  the  construction  of  sect.  19,  but  the  meaning 
of  the  earlier  part  of  the  section  was  not  then 
before  them,  for  there  the  person  who  claimed  to 
be  entitled  to  the  franchise  only  occupied  part  of 
a  house,  and  the  question  really  was  whether  that 
could  be  cured  by  any  thing  in  sect.  19;  this  turned 
upon  the  proviso  at  the  end  of  the  section,  for  the 
name  there  had  not  been  omitted.  Although  there 
were  some  strong  observations  made  as  to  the 
scope  of  sect.  19,  they  were  not  necessary  for 
the  purposes  of  the  decision,  and  there 
could  be  no  appeal.  We  are  bound  to  form  our 
own  judgment  nere,  and  to  say  what  we  think  is 
the  proper  construction.  Sects.  3  and  4  only  apply 
to  cases  where  the  owner  is  rateable  instead  of  the 
occupier,  but  some  of  the  other  sections  go  far 
beyond  these.  There  is  nothing  in  the  earlier 
sections  (1  and  2)  about  any  agreement,  and 
nothing  is  sect.  7  as  to  any  term.  The  words  of 
sect.  19,  which  include  every  case  whether  the 
rate  is  collected  f^om  the  owner  or  occupier,  and 
whether  the  owner  or  occupier  is  liable  for  the  rate, 
so  far  from  being  limited,  apply  to  every  case.  The 
object  of  the  section  is  to  secure  that  voters  shall 
not  be  in  jeopardy  of  being  deprived  of  the  fran- 
chise by  tne  negligence  of  the  overseers. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  the  appellants  here  were  occupiers  within  the 
meaning  of  sect.  19,  and  not,  as  was  contended, 
that  they  resided  in  these  houses  as  servants.  The 
governing  facts  are  these:  The  men  are  paid  by 
piece  work,  and  their  occDpation  of  the  houses 
has  nothing  to  do  with  their  waees ;  they  are 
not  required  to  occupy  as  one  of  tne  conditions 
of  their  service,  but  married  men  are  permitted 
to  occupy,  and  the  inducement  held  out  to  them 
to  do  so  is  that  they  reside  rent  free,  or,  if  there 
is  no  house  in  which  they  can  so  reside,  they 
receive  an  allowance  for  rent,  but  it  is  no  necessary 
part  of  their  service  that  they  should  live  in  the 
nouses.  The  case  is  clearly  distinguishable  from 
that  of  a  coachman  or  gardener  or  the  case  of  a 
surgeon  which  has  been  cited  Dohson  v.  Jones  {uhi 
supTj  where  Tindal,  C.J.  distinguishes  between 
cases  where  officers  or  servants  are  permitted  to  oc- 
cupy houses  as  part  remuneration  for  their  services, 
and  those  where  they  are  required  to  occupy  with 
a  view  to  the  more  efficient  performance  of  duties 
or  services  imposed  upon  them.  Here  the  work- 
men were  clearly  not  required  to  occupy,  and  the 
occupation  was  not  essential  or  necessary  to  their 
service,  but  only  convenient.  It  appears  bo  me  that 
the  facts  of  this  case  come  within  the  first  part  of 
the  distinction  drawn  by  Tindal,  C.J.,  and  the  case 
appears  to  be  within  Hughes  v.  The  Overseers  of 
Chatham  (uhi  sup.),  and  not  within  Dohson  v.  Jones 
{uhi  sup.).  1  am,  therefore,  of  opinion,  that  the 
BppelJaDta  are  occupiers.  Aa  to  the  second  ques- 
tion,  the  decision  in  Crosa  y.  AUop  {yhi  8up.^  \i«& 


no  bearing  on  the  present  case.  No  doubt  the 
opinions  there  expressed  most  be  nnderstood  as 
going  far  enough  to  support  the  respondeiits' 
contention  here,  but  they  were  not  neoemary  for 
the  decision  of  the  case.  There  the  court  bad  to 
decide  under  the  Bepresentation  of  the  Pec^le  Act 
1867  (30  &  31  Vict.  c.  102)  whether  the  occupier 
was  distinctly  and  separately  rated.  Then  it  was 
tried  to  bring  the  case  within  the  proviao  at  the 
end  of  sect.  19  ot  32  &  33  Vict.  o.  41.  To  thai 
contention  it  was  clearly  a  sufficient  answer  that 
the  appellant's  name  was  put  in  as  a  joint 
occupier,  and  therefore,  the  case  was  not  within 
the  proviso.  But  I  cannot  read  sect.  19  as  confined 
to  cases  where  there  is  an  agreement  nnder  sect. 
3  or  an  order  of  the  vestrv  under  sect.  4,  for  I 
think  it  applies  to  the  simple  case  of  an  occupier. 
It  applies  whether  the  rate  is  collected  from  the 
owner  or  occupier  or  whether  the  owner  is  liaUe 
instead  of  the  occupier,  which  includes  this  voy 
case  within  the  express  terms  of  the  section.  For 
these  reasons  1  am  opinion  that  the  magistnte 
was  wrong.  Cases  remitted  to  the  juMiees. 

Attorneys    for  appellants,  BeU^  Brodriek^  and 
Gray. 

Attorney  for  respondents,  John  Tucker  lot  W.8. 
Daglish,  ifewcastle-upon-Tyne. 
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Tuesday,  June  22»  1875. 

GWINNBLL  V.  EaMXR. 

Nuisance  to  highway — DefaeHve ^rating — Demise^' 
premises  —  Ohligation    on    tenant    to    repair— 
Whether  landlord  liable. 
The  lessor  of  demised  premises  adjoining  ike  high- 
way  is  not  liable  for  a  nuisance  to  the  highweif 
existing  on  such  premises  cU  the  time  of  ike  it- 
mise,  if  the  lessee  occupies  under  an  ohligaJtiim  <o 
repair. 
The  defendant  in  1873  demised  a  house  ahUti»i 
upon  a  puhlic  street  to  W,  the  lease  eontoMiag 
a  covenant  wherehy  W.  hound  himeelf  to  "rvpotr 
and  keep  in  repair  "  the  demised  premi»ss*  M 
the  time  of  the  demise  there  was  upon  ike  yn- 
mises    a  grating  opening  into  the  street,  wiicl 
grating  was,  unknown  to  the  defendant,  tn  s 
defective  state  of  repair,  and  dangerous.    In  1874 
the  grating  gave  way,   causing   damage  to  At 
plaijitiff  while  lawfully  using  the  highway.   Tki 
jury  found  that  the  defendant  eould  not  hm 
knovm  of  the  defective  condition  of  the  gratbi^h 
the  exercise  of  ordinary  care. 
Held,  that  the  defendant  was  not  liahlej  and  a  nk 

to  set  aside  a  nonsuit  discharged. 
Pretty  v,  Bickmore  {L.  Bep.  8  C.  P.  401;  28  Lf 

Bep.  N.  8.  704)  aMrmed, 
Declaration  that  the  defendants  were  possessed  of 
an  area  and  excavation,  under  a  certain  way  sod 
passage,  covered  by  an  iron  j^rating  for  ibe  piff- 
pose  of  protecting  persons  using  the  said  way  and 
passage  from  faUing  into  the  said  area  andexcsTi* 
tion,  and  which  grating  the  defendants  had  takes 
upon  themselves  the  duty  of  keeping  in  leputf 
and  were  bound  to  put  in  repair,  yet  the  defo- 
dants,  well  knowing  the  premises,  and  wroagfttUf 
and  unjustly,  and  contrary  to  their  doty  in  thit 
behalf,  permitted  the  said  iron  KnAxog  onr  the 
\  «KkdL\i^<^\A  V)i^  «Qd  Gontinns,  mA  the  tt—  wi* 
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unsafe,  and  in  bad  and  insufficient  repair,  by 
means  of  which  premises,  and  of  the  mere  careless- 
ness, negligence,  and  improper  conduct  of  the  de- 
fendants in  that  behalf,  the  said  way  and  passage 
was  dangerous  to  persons  using  the  same,  aad  the 
said  ffrating  fell  and  gave  way  whilst  the  plaintiff 
was  lawfully  passing  in,  and  along,  and  using  the 
said  way  and  passage,  and  over  the  said  hole,  and 
the  plaintiff  fell  into  the  said  hole  and  excavation 
and  was  hurt,  &c. 

Material  pleas  (1)  that  the  defendants  were  not 
possessed  ot  the  area,  and  (2)  that  they  had  not 
taken  upon  themselves  the  liabilioy  of  keeping 
the  gratmg,  and  were  not  bound  to  keep  it  in 
rex>air. 

Issue  thereon. 

The  cause  was  tried  before  Quain,  J.,  and  a 
common  jury  at  the  Gloucester  Spring  Assizes 
1875,  when  the  following  facts  were  proved : 

The  plaintiff  was  a  grocer  living  at  Cheltenham, 
and  the  defendants  marine  store  dealers  living 
at  Gloucester.  The  defendants  owned  a  house 
in  St.  George's-square,  Cheltenham,  which  they 
had  let  in  1873  to  a  Mr.  Workman,  under  a 
lease  containing  a  covenant  that  the  tenant 
would  "  repair  and  keep  in  repair  '*  the  de- 
mised premises.  Through  the  square  was  a 
roadway  and  path,  much  used  by  the  public. 
Adjoining  the  footpath  in  front  of  the  house  was 
an  iron  grating,  not  fenced.  One  of  the  iron  bars 
of  this  grating  gave  way  as  the  plaintiff  stepped 
upon  it  m  the  act  of  conversation  with  an  inmate 
of  the  house.  The  cause  of  the  bar  giving  way 
was  improper  riveting  and  rust.  Four  other  bars 
were  found  to  require  repair.  The  jury  found  that 
the  grating  was  unsafe  at  the  time  of  the  demise, 
and  that  the  plaintiff  wus  making  no  improper  use 
of  it  at  the  time  of  the  accident,  and  they  gave  502. 
damages.  They  further  found  that  the  female  de- 
fendant to  whom  the  house  belonged,  was  not  to 
blame  for  not  knowing  the  state  of  the  grating  at 
the  time  the  house  was  let. 

A  nonsuit  was  then  directed  with  leave  reserved 
to  move,  pursuant  whereto  a  rule  was  afterwards 
obtained  to  set  the  nonsuit  aside  and  enter  a 
Terdict  for  the  plaintiff,  or  for  a  new  trial  on  the 
g^round  of  misdirection,  and  on  the  ground  that 
the  last  finding  was  against  evidence. 

Jelf  {J,  J,  Fowell,  Q.C.  with  him)  for  the  de- 
fendant now  showed  cause,  and  cited  the  case  of 
Fretty  v.  Bickmore  (L.  flep.  8  C.  P.  401 ;  28  L.  T. 
Bep.  N.S.  704).     In  that  case  the  defendant  let 

g remises  to  a  tenant  under  a  lease  by  which  the 
ttter  covenanted  to  keep  them  in  repair.  At- 
tached to  the  house  was  a  coal  cellar  under  the  foot- 
way, with  an  aperture  covered  by  an  iron  plate, 
which  was  at  the  time  of  the  demise  out  of  repair 
and  dangerous.  A  passer  by  on  the  highway  fell 
into  the  aperture  and  was  injured.  It  was  held 
that  the  obligation  to  repair  being  by  the  lease 
cast  upon  the  tenant,  the  landlord  was  not  liable 
for  the  accident.  *'  In  order  to  render  a  landlord 
liable  in  a  case  of  this  sort "  observed  Keating,  J., 
*' there  must  be  some  evidence  that  he  authorised 
zhe  continuance  of  this  coal-shoot  in  an  insecure 
state;  for  instance,  that  he  retained  the  obliga- 
tion to  repair  the  premises,  might  be  a  circum- 
stance to  show  that  he  authorised  the  continuance 
of  the  nuisance.  There  was  no  such  obligation 
bere.  The  landlord  had  parted  with  the  possession 
o£  the  premises  to  a  tenant,  who  had  entered  into 
m  coTenant  to  repair."    Oandy  y.  Jubber  (5  B.  &  S. 


78;  32  L.  J.  151,  Q.  B.;  9  B.  &  S.  15  n.),  upon 
the  authority  of  which  the  present  rule  was 
obtained  was  cited,  but  the  court  refused  a  rule  to 
set  aside  a  nonsuit.    [He  was  then  stopped.] 

Sauyyer  {H,  Matthews,  Q.C,  with  him)  for  the 
plaintiff,  supported  the  rule. — Pretty  v.  Bickmore 
(ubi  sup,)  is  distinguishable,  because  in  that  case 
the  tenant  knew  of  the  defective  state  of  the  coal- 
shoot.  "  The  tenant"  says  Bovill,  C.J.,  "  knowing 
that  the  coal-shoot  wanted  repair,  was  bound  to 
put  it  in  a  safe  and  proper  state."  However,  that 
may  be.  Pretty  v.  Bickmore  was  wrongly  decided, 
and  is  at  variance  with  the  previous  authorities 
upon  the  subject. 

Oandy  v.  Jubher  (ubi  sup.)  ; 
Rosevofll  V.  Prior,  2  Sailk,  459 ; 
R.  V.  Pedly,  1  A.  A  E.  822  ; 
Thompson  v.  Oxbson,  7  M.  A  W.  456. 

[Dbnman,  J.,  referred  to  Cheltham  v.  Hampson 
(4  T.  R.  318),  Bussell  v.  Shenton  (3  Q.  B.  449),  and 
Payne  v.  Rogers  (1  H.  Bl.  351),  as  showing  that 
an  action  on  the  case  for  not  repairing  can  only  be 
maintained  aG;ain«t  the  occupier  and  not  against 
the  owner,  who  is  not  in  possession.]  In  Gandy 
V.  Jubber  (ubi  sup.)^  the  owner  of  a  messuage  ana 
premises,  attached  to  which  was  an  area,  let  the 
same  to  a  tenant  from  year  to  year,  and  died, 
having  demised  the  property  with  an  iron  grating 
over  the  area  improperly  constructed,  and  out  oi 
repair,  so  as  to  amount  to  a  nuisance,  to  the  defen- 
dant. Then  the  defendant,  having  no  notice  of 
the  nuisance,  suffered  the  tenant  to  remain  in  the 
occupation  of  the  premises,  upon  the  same  terms 
as  before,  receiving  rent.  The  plaintiff's  wife 
having  sustained  damage  by  reason  of  the  danger- 
ous condition  of  the  grating,  it  was  held  that  the 
defendant,  as  reversioner,  was  liable  to  an  action 
for  the  damage  thereby  occasioned.  An  appeal 
was  brought  (see  5  B.  <&  S.  p.  485)  to  the 
Exchequer  Chamber,  which  court  recommend- 
ing the  plaintiff  to  accept  a  stet  processus, 
no  actual  judgment  was  ever  delivered.  A 
written  judgment  had  been  prepared  however, 
and  from  this,  which  was  printed  three  years  after- 
wards (see  9  B  &  S.  15  n.)  it  appears  that  the 
Exchequer  Chamber  had  been  prepared  to  reverse 
the  judgment  of  the  court  below.  But  it  is  sub- 
mitted that  the  reversal  was  upon  grounds  favour- 
able to  the  plaintiff's  case.  "  In  a  great  deal  of 
what  fell  from  the  learned  judges  in  the  judg- 
ment below,"  observed  the  court,  "we  entirely 
concur.  "We  agree  that  to  bring  liability  home 
to  the  owner,  the  premises  being  let,  the 
nuisance  must  be  one  which  was  in  its  very 
essence  and  nature  a  nuisance  at  the  time  of 
letting,  and  not  something  which  was  capable  of 
being  thereafter  rendered  a  nuisance  by  the  tenant, 
and  that  is  a  sound  principle  of  law  that  the  owner 
of  property  receiving  rent  should  be  liable  for  a 
nuisance  existing  on  his  premises  at  the  date  of 
the  demise ;  but  that  wherein  we  differ  is,  that  a 
landlord  from  year  to  year  having  the  power  of 
giving  the  ordinary  notice  to  quit,  and  not  giving 
it,  is  thereby  to  be  held  as  reletting  the  premises, 
and  that  such  forbearing  to  give  notice  is  equiva- 
lent to  a  reletting."  He  also  argued  that  the  last 
finding  was  against  evidence. 

Bbett,  J. — This  was  an  action  against  the  defen- 
dant, as  owner  of  property,  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  by  reason  of 
a  nuisance  upon  that  property  causing  th^\\N\vvcSs». 
after  the  delexidwoX.  \iaji  ^«a:c^^  "Ooft  i^^^v«^"i  '^ 
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a  third  party.  The  evidence  and  findings  show 
that  the  premises  were  let  when  the  grating  was 
80  out  of  order  as  to  he  a  nuisance,  but  it  also 
appears  that  the  defendant  neither  had  nor  could 
have  had  knowledge  of  its  defectiye  state.  By 
the  demise  to  a  tenant,  the  defendant  had  put 
that  tenant  under  the  obligation  to  repair  the 
premises,  and  to  keep  them  in  repair.  We  have, 
therefore,  a  case  where  the  owner  nas  put  on  the 
occupier,  and  the  occupier  has  accepted  from  the 
owner,  the  obligation  to  keep  in  repair.  Pretty  v. 
Biekmore  (uhi  sup.)  is  in  point  in  every  particular. 
There  the  court  held  that  where  there  is  no  obli- 
gation upon  the  landlord  to  repair,  a  party  injured 
by  a  want  of  repair  cannot  look  to  the  landlord 
for  a  compensation  for  his  injuries.  By  that  case 
we  are  bound  here,  whether  it  is  likely  to  be  over- 
ruled in  a  court  of  error  or  not.  But  I  have  heard 
neither  reason  nor  authority  to  show  that  it  is  bad 
law.  It  may  be  that  if  the  knowledge  of  the  land- 
lord could  be  proved,  he  might  be  liable,  although 
he  had  by  lease  cast  the  duty  to  repair  upon 
another  person.  I  doubt  much  whether  the  laud- 
lord  would  be  liable  in  such  a  case,  but  I  cannot 
say  that  he  would  not.  It  is  clear  that  the  land- 
lord would  be  liable  in  a  case  where  he  had  under- 
taken to  repair  himself,  and  the  defective  state  of 
repair  amounted  to  a  nuisance.  In  this  case, 
however,  if  there  be  any  remedy,  as  to  which  I  say 
nothing,  the  remedy  is  against  the  tenant. 

Dbnman,  J. — I  am  entirely  of  the  same  opinion 
Pretty  v.  Bichmore  (uhi  sup,)  is  in  point,  ana  I  see 
no  reason  to  doubt  it.  B,  v.  Pedley  was  cited 
there  and  much  considered,  but  this  court  refused 
to  grant  a  new  trial.  In  order  to  make  a  landlord 
liable,  such  a  state  of  circumstances  must  be  shown 
as  that  which  is  described  by  Erie.  J.,  at  the  close 
of  his  judgment  in  Todd  v.  Flight  (9  0.  B.,  N.  S., 
^77;  30  L.  J.  21,  C.  P.) 

LiNDLET,  J. — I  am  of  the  same  opinion.  I  not 
only  think  that  this  case  cannot  be  distinguished 
from  Pretty  v.  Biekmore,  but  that  Pretty  v.  Blch" 
more  is  right.  As  to  Oandy  v.  Juhher  {uhi  sup.), 
it  appears  that  the  tenant  in  that  case  was  under 
no  obligation  to  repair,  so  that  any  difficulty 
which  that  case  may  at  first  sight  suggest  ceases 
to  arise.  Rule  discharged. 

Attorneys  for  the  plaintiff,  T.  J.  PuUen,  for 
Boodle,  Cheltenham. 

Attorneys  for  the  defendant,  Doyle  and  Edwards, 
for  Taynton,  Gloucester. 


June  19,  21,  and  July  9, 1875. 
Woodward  (pet.)  v.  Sarsons  and  Sadlek  (resps.). 

BiRMIKGHAM   MUNICIPAL  ELECTION   PETITION. 

Municipal  election — Number  of  voters  on  burgess 
roU  marked  on  haJlot  paper  hy  ^.residing  officer 
— Folding  up  of  ballot  papers,  with  decla- 
rations  of  inability  to  read — Irregular  filling  up 
of  ballot  paper  by  voter — Double  or  imperfect 
crosses — Ballot  Act  1872,  how  far  imperative  and 
how  far  directory. 

The  body  of  the  Ballot  Act  is  imperative,  and  the 
schedules  directory. 

It  is  not  essential  to  tlie  validity  of  a  ballot  paper 
thai  a  voter  should  have  placed  a  cross  thereon 
after  tlie  exact  fashion  prescribed  by  the  schedule 
to  the  Ballot  Act.  Any  mark  which  designates 
that  the  voter  means  to  vote,  and  /or  vjlvom,  and 
^  which  he  will  not  be  identified,  is  8u||lcieni« 


By  sect,  2  of  the  BaUot  Act  1872,  "  any  haUot  paper 
on  which  anything,  except  the  number  on  the  haek, 
is  written  or  marked  by  which  the  voter  can  he 
identiiied,  shaU  he  void  and  not  counted."    By 
sect,  28,  the  schedules  to  the  Act  are  to  be  con* 
strued  as  part  of  it,  but  hy  sect.  13  no  eieetion  is 
to  he  declared  invalid  hy  reaeon  of  a  noneom^ 
pliance  with  rules  contained  in  the  firet  echedide, 
or  **  mistake  in  the  use  of"  the  forme  eontainei 
in  the  second,  **ifit  appears  to  the  tribunal  kae- 
vng  cognisance  of  the  question,'*  that  the  etedvm 
was  conducted  in  accordance  with  the  principles 
laid  down  in  the  body  of  the  Act,  and  that  smA 
noncompliance  or  mistake  did  not  affect  the  rttnik 
of  the  election. 
At  a  municipal  election,  the  presiding  officer  at  tme 
of  the  polling  stations  marked  on  the  face  of  294 
ballot  papers  the  nunibers  on  the  burgees  nU  cf 
the  voters  using  them.    Such  numibere  might  hoes 
been,  but  were  not  in  fact,  seen  by  the  agents  €f 
the  candidates  at  the  counting  of  the  votes.    The 
returning  officer  rejected  all  the  ballot  papers  ss 
marked: 
Held,  that  the  votes  were  had. 
At   another  poUing  station,  twenty  baUoi  papers 
having  been  marked  by  the  presiding  officer  hy  the 
direction  of  voters  unable  to  read,  were  placed  hf 
him  in  the  ballot  box,  wrapped  up  in  the  "  dedct- 
rations  of  inability  to  read,*    ana  were  not  mock 
up  into  a  separate  packet.    Each  of  the  votes  so 
given  would  have  been,  hut  urere  not  in  fact,  idm- 
tified  by   the  returning   officer,  nor   were  radk 
twenty  ballot  papers  rejected  by  him : 
Held,  that  the  votes  were  good. 
The  ballot  papers  having  been  inspected  on  hekaifs} 
the  petitioner,  it  was  found  that  twenty-two  haUot 
pa;^ters  marked  for  the  respondent,  to  which  no 
objection  had  been  made  at  the  counting  of  the 
votes,    contained    certain    departures  from   Ae 
statutory  cross,  on  the  strength    of  which  the 
petitioner  claimed -that  tliey  should  not  hone  hees 
counted,    A  similar  inspection  on  behalf  of  iks 
respondent  disclosed  ten  ballot  vapors  marked  t* 
a  like  imperfect  manner.    The  aepartwres  objsdsi 
to  were,  inter  alia  (a),  the  toriting  of  the  fasonrei 
candidate's  name ;  {b),  the  writmg  of  the  voters 
name ;  (c),  the  vlacing  of  more  crosses  than  ont ; 
and  {d),  the  placing  of  a  cross   on  the  tsrtmg 
side: 
Held,  thai  departures  (a)  and  (h)  were  fatal,  hid 

that  departures  (c)  and  (d)  were  not : 
Held,  further,  thcU  none  of  the  irregularities  abess 
set  forth,  nor  the  aggregate  of  them,  avoided  the 
election,  either  at  common  law  or  under  the  BeUot 
Act, 
The  Wigton  ease  (1  Bess,  Cos.  4th  series,  925), 

partially  dissented  from. 
Special  case  stated  under  the  Corrapt  Practices 
(Municipal  Elections)   Act    1872,   aeot.  15,  sob* 
sect.  6. 

1,  2.  An  election  for  the  office  of  town  eonncinor 
for    the  Nechell's  Ward  of  the  Borough  of  Bi^ 
mingham  was  held  in  the  said  ward  on  the  Sod 
No7.  1874.    The  ward  is  divided  into  nine  poUing 
districts  (numbered  123,  124,  125,  126,  127,  W, 
129, 130,  and  131),  in  each  of  which  there  iaapolbv 
station,  where  the  votes  of  the  burgeeaes  appev- 
ing   on  the  ward  list  rated  in  that  distrid  an 
taken. 
3,  4.  Upon  the  ward  list  in  foroe  mt  the  time  of 
y  the  said  election  there  are  4405  voten,  and  upon  tii» 
\  YoXil^t  v^^^^^'^^^'^^^^  1^30  (which  is  iMtrffi^ 
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of  tlMsaid  ntoe  polling  diatriaa),  there  ara  bdi 
Toten.  The  petitioner  aod  the  rupondent  Sarsoa 
Tflre  oaadidatea,  and  the  respondent  Sadler  (being 
the  alderman  of  the  said  trard)  was  returning 

5.  A  poll  became  necesMuy  and  was  held,  and 
the  number  of  votea  given  was  declared  bf  the 
respondent  Sadler  to  be,  for  Sursons,  965  votea ; 
for  Woodward,  775  votes,  whereupon  the  respon- 
dent 3arsons  was  declared  elected. 

6,  9.  The  respondent  Sadler  appointed  certain 
penions  to  act  aa  preaiding  officers  at  each  of  the 
said  polling  stations.  At  station  lHo.  130,  the 
respondent  Sadler  ai»)oiaied  one  Smilb,  a  solicitor, 
preaidine  officer.  Upon  an  elector  attending  to 
vote,  and  appWing  for  a  ballot  paper  at  polling 
station  No.  130,  the  said  Smith  first  marked  upon 
the  face  of  the  ballot  paper  the  number  of  such 
voter  appearing  on  the  burgees  roll,  and  then 
delivered  the  same  out  so  msrted  to  the  voter  as 
and  being  a  ballot  paper  to  be  aaed  by  him,  and 
the  same  was  sccordinglj  uaed  by  him  for  the 

Cpose  of  voting.  This  course  the  said  John 
ith  followed  in  the  case  of  every  ballot  paper 
Deed  or  attempted  to  be  uaed  at  the  said  polling 
station  No.  180,  at  the  said  election.  The  returning 
officer  was  not  aware  of  this  being  done,  or  having 
been  done,  until  after  the  polling  was  closed.  The 
number  of  ballot  papers  so  marked  by  the  said 
Smith  waa  294,  of  which  234  were  given  in  favour 
of  the  petitioner,  and  the  remaiader  in  favour  of 
the  respondent  Saraons.  The  burgess  roll  nambera 
so  marked  by  the  said  Smith  upon  the  aaid  ballot 

Kpers  were,  in  f^ct,  not  seen  ao  aa  to  be  identified, 
t  they  could  have  been  aeen  by  the  peraona  pre- 
sent at  the  counting  of  the  ballot  papers,  who  were 
the  returning  officer  and  his  assistant,  the  peti- 
tioner, the  respondent,  and  their  respective  agents, 
one  for  each,  and  by  referring  to  the  burgess  roll 
such  persons  could  have  identified  the  voters  who 
bad  made  use  of  saoh  ballot  papers. 

9.  The  said  Smith  did  not  make  out  any  ballot 
paper  account  or  statement,  showing  the  number 
of  ballot  papers  entrnsted  to  him,  and  aooounting 
for  them  under  the  beads  ot  ballot  papers  in  the 
ballot    box,    unused,   spoilt,   and  tendered    ballot 

.  papers  or  any  occoant  or   statement  to  that  or  the 
like  e&ect. 

10.  At  polling  atation  Na  125,  about  twenty 
ballot  papers  were  marked  by  the  presiding  officer 
at  tbat  atation  by  the  direction  of  voters  who  were 
unable  to  read.    Each  of  such  ballot  papers  was 

Elsced  by  the  said  presiding  officer  in  the  ballot 
DX,  wrapped  up  in  the  "  Di^clarallon  of  inability 
to  read,"  made  by  the  voter  for  whom  such  votes 
were  ao  marked  aa  atoresaid.  The  declarations  of 
inability  to  read  of  the  said  votera  by  the  said  pre- 
aiding  officrtr  aa  aforesaid,  were  not  made  np  into  a 
separate  packet  sealed  with  the  seal  of  the  eaid 
proaidiug  officer,  and  ao  delivered  to  the  returning 
officer,  bnt  were  delivered  to  him  in  the  ballot  box 
irith  the  ballot  papers  as  aforesaid.  Each  of  the 
Totes  so  given  and  so  marked  by  the  said  preaiding 
officer  as  aforesaid,  could  have  been,  but  were  not 
in  fact,  identified  by  the  returning  officer  at  the 
oonntin^  of  the  votes  by  oomparing  the  declara- 
tions of  inability  to  read  in  which  each  such  ballot 
paper  waa  wrapped  aa  aforesaid  with  the  ballot 
|»per. 

11.  Subaeqaeotly  to  the  presentation  of  the 
petition,  the  petitioner  baTins  obtained  inspection 
of  iba  bMllot  papers,  observed  cerUua  marks  npon 


them,  and  now  contends  that  the  twenty-two  votes 
hereinafter  mentioned  ought  to  ba^e  been  rejected 
by  the  aaid  returning  officer,  by  reason  of  the  ballot 
papers  by  which  the  same  were  given  bearing 
wntini^  or  marka  by  which  the  voler  could  b« 
identified,  or  because  they  were  void  for  nncer> 
tainty.  The  following  are  particulars  of  the 
writings  or  marks  on  the  said  ballot  papers,  and 
of  the  facta  alleged  to  have  rendered  them  void  for 
uncertainty : 

(1)  Two  ballot  papers,  Nos.  8M  and  689,  bearing  the 
nams  "Snreosa"  opposite  the  name  ot  the  respondent 
"  Sarsona  "  printed  opon  snoh  ballot  papBTB. 

(2}  Five  baUot  papers,  Nob.  433,  »2S,  928,  1304,  (a) 
1426,  marked  with  two  crossea  instead  of  one. 

13)  Ons    ballot   paper,  No.   1720,   marked  with  three 

(1)  One  ballot  paper,  No.  2140,  marked  with* atraight 
■troke  in  addition  to  the  croaa. 

(5)  One  ballot  paper,  No.  3562,  marked  with  the  letter 
[Fl,  in  addition  tn  the  orosH. 

(6)  One  ballot  paper,  No.  878,  marked  with  a  straight 
line  instead  of  a  croea. 

(7)  One  ballot  paper,  No.  641,  marked  with  a  atar 
instead  of  a  croas. 

(S)  One  ballot  paper,  No.  911,  having  ths  name  of 
Woodward  nearl;  atmck  out.  Ih) 

'9)  One  ballot  paper,  No.  638,  bearing  the  voter's  aig* 


-au 


),  505,  174, 


inatoad  of  on  the  right  hand  side  of  the  oandidate'a  name. 
Eiact  illustrations  of  the  marks  appearing  on  the 
said  twenty-two  ballot  papers  were  contained  in 
an  Appendix  to  the  case.  The  respondent  Sadler 
did  not  reject  any  of  the  said  ballot  papers  as  in- 
valid, but  slloired  the  whole  aa  gooa  and  valid 
votea,  and  counted  them  for  the  respondent  Sar- 
soua.  No  objectiou  was  made  thereto  at  the 
counting  of  the  votes,  and  in  fact  the  petitioner's 
present  contention  was  based  on  inlormation  ob- 
tained on  iospaction  of  the  ballot  papers. 

12.  On  a  similar  and  subsequent  inspection  of 
the  ballot  papers  on  behalf  of  the  respondent 
Sarsons,  it  appeared  that  the  ten  ballot  papers 
hereinafter  mentioned  had  been  dealt  with  in  a 
manner  similar  to  that  sbonn  in  the  case  of  some 
of  the  twenty-two  ballot  papers  previously  referred 
to.  Exact  illustrations  of  the  marks  were  con- 
tained in  a  further  Appendix  B.  (c)  No  objection 
was  made  thereto  at  the  counting  of  the  votes 

13.  The  respondent  Sadler  rcj  ected  all  the  ballot 
papers  uaed  at  polling  atation  No.  130.  An  to 
□ertain  of  the  aaid  ballot  papers,  there  were  in 
addition  to  the  burgess  roll  oiher'objections  to 

14.  The  respondent  Sadler,  in  rejecting  the 
ballot  papers  mentioned  in  paragraph  13,  and  in 
rejecting  other  ballot  papers,  making  with  these 
rejected  papers  308  rejected  ballot  papers,  did  not 


3  upon  anv  of  the  ballot  papers   so  rejected 
ord  "  rejected,"  or  any  similar  word, 


to  each  rejected  ballot  paper,  ha 
put  the  same  aside,  and  after  he  had  finished  the 
counting,  placed  all  the  rejected  ballot  papers 
together  in  a  brown  paper  purcel,  which  be  then 


it  diagonallj  a< r-f — - 

(c)  Of  the  ballot  papers  m  Appendix  B,  eaoh  resembled 
one  or  other  of  those  set  ont  m  Appendix  A.  Onlj  one 
is  notioed  in  the  jnd^ieut,  and  waa  duDlWK<&.  wa  •«(&- 
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sealed  up  and  endoraecl  "Bejected  ballot  papers, 
Kechell's  Ward  1874,"  And  handed  with  theballot 
papers  and  accounts  connected  with  the  election 
to  the  Town  Clerk  of  Birmingham.  Before  re- 
jecting ttib  Baid  ballot  papers,  the  respondent 
Sadler  consulMd  the  tona  clerk,  uid  acted  upon 
his  advice. 

15.  Tbe  respondent  Sadler  did  not  make  anj 
report  of  tbe  Millot  papers  rejected  and  not  counted 
by  him,  save  as  above  appears,  but  he  filled  np  a 
ronnrn  in  conformity  with  No.  9  of  the  printed 
instructions  supplied  to  him  as  returning  officer. 
[A  copy  of  these  instructions  was  made  part  of 
the  caae.] 

Tbe  petitioner  contends  tbat  tbe  respondent 
SarRODS  was  not  doly  electod. 

The  respondent  Sarsons  contends  that  be  was 
diiW  elected. 

The  respondent  Sadler  contends  that  the  elec- 
tion was  not  rendered  invalid  by  any  act  or  defaolt 
on  bis  part  for  which  be  is  respoosible. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  election  of  the  respondent  Sarsons 
was  invalid  on  any  of  the  grounds  raised  by  the 
said  petition  and  particulars. 

Costa  to  ho  in  the  discretion  of  the  court. 

Charlei  BKssell,  Q.C.  [E.  C.  Leigk  with  him),  for 
the  pietitioner. — First,  the  facts  disclosed  upon 
this  case,  espesially  those  appearing  from  para- 
ftraphs  7  and  9,  show  that  tbe  election  baa  not 
been  conducted  according  to  the  principles  laid 
down  in  tbe  body  of  the  Ballot  Act  (a),  within 


(a)  The  fDllowist:  ecctiona  and  rales  of  the  Ballot  Act 
wore  oontinuBlly  referred  to  during  the  argnmenta  : — 

Seot.2.  '^  In  ths  caae  of  a  poll  At  an  elootion  the  Totos 
Hhall  be  gireu  b;  ballot.  The  baJtot  of  each  voter  nhnll 
coneiBt  oE  a  paper  (in  this  Aot  called  a  ballot  paper) 
Hhowing  the  names  and  description  of  tlio  caadidateg. 
Each  ballot  paper  shall  have  a  number  printed  on  the 
back,  and  shull  have  attached  a  connterfoil  with  the  same 
namber  written  on  the  face.  At  the  time  of  votinir  ths 
ballot  paper  shall  be  marked  on  both  sides  with  an  official 
mark,  and  deliierod  to  tbe  voter  within  the  polling 
nUtion,  aud  the  nnmber  of  sncb  voter  on  the  regittter  •» 
voters  shall  be  marked  on  the  oountortoil ;  and  thu  voter 
haWng  secretly  marked  hia  vote  on  his  jiaper,  aud  folded 
it  up  so  as  to  ooncesl  his  vote,  shall  place  it  in  a  closed 
boi  in  the  prexcnce  of  the  officer  presiding  at  the  voting 
I'tation  lin  this  Act  coUod  the  presiding-  otGcer)  after 
having  Hbown  to  him  the  official  mark  at  the  back.  Any 
ballot  paper  which  hoa  not  the  official  mark  on  the  bock, 
or  on  which  votes  are  given  to  more  candidates  than  the 
voter  is  entitled  to  vote  for,  on  whieh  anjthing  eicept 
the  said  Dtunber  on  the  back  ia  written  or  marked  by 
which  the  voter  coti  bo  identified,  shall  bo  void  and  not 
counted  ;  after  Ihe  close  of  the  poll  the  ballot  boie.^  shall 
be  sealed  uj),  ho  as  to  prevent  the  introduction  of  ad- 
ditional ballot  papera,  and  shall  be  taken  charge  of  by 
the  retnrning  officer,  and  that  officer  shall,  in  the  pre- 
aenco  of  such  agents  {if  anj)  of  the  candidates  oa  may  ba 
in  attendance,  open  the  ballot  boies  and  ascertain  the 
result  of  the  poll  by  counting  the  votes  given  to  each 
candidate,  and  shall  forthwith  declare  to  be  elected  the 
candidates  or  oandidale  to  whom  the  majority  of  votes 
have  been  given,  and  return  their  names  to  the  clerk  of 
the  Crown  in  Chanoery.      The  decision  of  the  returning 

""ler  as  to  any  quest —  ---- — '  -' v.-"-" 

er  shall  be  Gnol,  ai 
ing  the  election  oi 
Sect.  13.  "  No  election  shall  be  declared  invalid  by 
rfiason  of  a  noncomplianos  with  the  rolea  contained  in  the 
first  schedule  to  tiiis  Act,  or  any  mistake  in  the  use  ol 
the  forms  in  the  second  schedule  to  this  Act,  if  it  appears 
to  the  tribunal  having  cognisance  of  the  ciuestion  that  the- 
eteotion  waa  oouducted  in  accordance  with  the  principles 
laid  down  in  the  body  of  this  Act,  and  that  noncompliauov 
or  mistake  did  not  aifeot  the  reeiilt  ol  ths  eletrtjon.'' 

Sect.  £8.  "  The  schedule*  to  this  Act,  and  ^«  •asitin. 


tbe  meaning  oE  sect.  13  of  that  Act.  Seoondlj, 
even  if  this  be  not  so,  there  baa  been  saoh  a  failure 
ia  the  machinery  provided  for  ABoertainiag  tbe 
wishes  of  the  electors,  as  to  avoicl  the  electinn  at 
common  law,  and  tbe  onus  is  on  tbe  respondent 
to  show  that  tfao  result  of  tbe  election  was  not 
ttffeoted.  [Brett,  J.— Aooording  to  your  •rgo- 
ment,  one  single  mistake  might  avoid  an  election. 
Dehiuh,  J.,  referred  to  NorlhcoU  v.  PuUford  (32 
L.  T.  Rep.  N.  S.  602).]  Prom  iect.  2  it  appean 
that  secrecy  of  voting  is  the  main  purpose  of  tbe 
Ballot  Act,  to  oarry  out  that  purpose  certain  raUt 
ond  forms  are  presoribea  by  the  schedule. 
[AacuiBiLD,  J. — Tbe  question  ia  one  of  degtEC. 
but  the  Aot  nowhere  says  what  are  ils  principlBs.] 
How  strictly  matters  of  form  moat  be  complied 
with  in  an  election  appearB  from  the  Hanntk 
(No.  2)  cate  (1  P.  R.  A  D.  3U),  in  which  the  cW- 
lion  was  declared  void  on  tbe  ground  that  tbe  poll 
bad  been  closed  four  or  five  minutes  before  -Ip.tn-i 
contrary  to  5  &  6  WiU  4,  o.  36.  s.  8,  the  major 
having  refused  to  take  a  vote  tendered  before  tut 
time.     He  also  cited  oo  this  point 

As'/cut  JIfuntcipal  El'etion,  7  Ir.  C.  L.  Bep.  »; 

The  Droahtda  tat,  21  L.  T.  Eep.  N.  S.  «2  ;  W.*  D. 

sue; 

Tht  Bolton  cote,  31  L.  T.  Sep.  N.  S.  IM. 
As  to  tbe  folding  up  of  tbe  ballot  papers  of  tbe 

illiterate  voters  in  the  declarations  of  inability  to 
read,  this  amounts  in  eSect  to  a  clear  breach  of 
Che  enactment,  by  sect.  2  that  "  the  votes  shall  be 
given  by  ballot.  As  to  imperfect  narking,  be 
cited  Haneell  v.  Slewart  {Th«  Wigton  ease)  (1  Sew. 
Cas.  4th  series,  925).  There  it  was  decided  thit 
it  is  essential  to  a  valid  vote  that  the  ballot  paper 
be  marked  with  a  cross,  and  not  a  mere  line, 
although  a  badly  formed  cross,  or  a  cross  with  the 
addition  of  small  strokes,  so  as  to  resemblG  the 
letter  X,  will  not  render  the  vote  null ;  thit 
{Alaaenlienle  Lord  Benholme)  a  ballot  paper  w]:h 
[he  cross  decidedly  to  the  left  of  tbe  caudidat«'d 
name  must  be  rejected ;  and  that  any  substantive 
or  separale  mark  on  the  face  of  the  ballot  paper, 
in  addition  to  the  cross,  such  as  a  supertluoDi 
crusH,  will  render  the  vote  null ;  but  that  it  is  not 
^ijscntial  that  the  cross  be  made  with  the  pencil 
provided  in  the  compartment,  but  that  it  may  be 
made  with  any  pencil  or  any  ink  not  peculiar.  He 
nhen  went  in  detail  through  Appendix  A,  and 
tested  the  validity  of   the  ballot   papers   therein 

thereto  aaA  directions  thsrain,  shall  be  conitnwd  tad 
hava  effect  oa  part  of  thia  Act- 
By  Bule  2a   of  Schedule  1 :  "  The  president  of  <a<4 
atalion  shall  make  up  into  eeparate  packets ' '  (imitr  oJisI 
"  the  declarations  of  inability  to  road." 

ychednle  2  opena  thus:  — "N<i(«.  The  forms  nmtsiMl 

in  thia  scbednle,  or  forms  as  neatly    resembling  te 

same  aa  circumstanoes  will  admit,  Bhall  be  Qsad  ia  sU 

oases  to  which  they  refer  and  are  appUoable,  and  when  M 

used  shall  be  sufficient  in  law."     After  nTing  (onaad 

writ,  nomination  paper,  ballot  paper,  and  dinntioiu  ss  Is 

printing  ballot  paper,  the  aohednle  proceeds  aa  fidlowi  t 

"  Form  of  directioni  for  tht  guidanca  of  ths  votir  ia 

voKnf ,  lofiicfv  ihall  be  prtnted  in  cotupicuoix  (Aar«e- 

ttri,  and  placardtd  Dutiids  sucri/  polltng  italwa,  ati 

in  averv  comportmeai  of  nierv  polling  itoJion. 

"  The  voter  may  vote  for  candidate    . 

"  The  voter  will  go  into  one  of  the  oomportmonta,  ni, 

with  the  pencil  provided  in  the  oomparteieat,  place  aooai 

on  the  right  hand  side,  opponl^  the  name  ol  aaidi  aadi- 

date  for  whom  he  votes,  thus  X  "     [After  givinf  (aitla 

directions  as  to  the  manner  of  voting,  the  form  pWOesdiO 

"11  the  voter  votes  (or  more  than  -mnttiistt    ■  ' 

plaoes  any  mark  apon  the  paper  by  wtiiiA  ha  ma)  ts 

.  titerwards  identifled,  hii  ballot  paper  will  be  TOil  m' 
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described  by  the  roles  laid  down  in  the  Wigion 


SiriJ.  James,  Q.C.  (with  him  Reginald  Brown),  for 
the  respondents. — It  is  unnecessary  to  decide  the 
third  question  raised  in  this  case,  as  to  the  validity 
of  those  ballot  papers  which  are  objected  to  for 
imperfect  marking.  The  objections  by  the  peti- 
tioner are  substantially  the  same  as  those  by  the 
respondent.  The  question  is,  whether  the  election 
18  to  be  aToided  \>j  the  mistake  of  a  presiding 
officer  who  had  no  mtention  to  violate  tne  Ballot 
Act.  If  the  court  decide  for  the  petitioner,  it  is 
bard  to  sav  on  what  ground  an  election  may  not 
be  avoidea.  It  could  never  have  been  the  inten- 
•tion  of  the  Legislature  that  the  mistake  of  an 
official  should  avoid  an  election,  and  in  fact  sect.  13 
was  inserted  in  committee  ex  ahundante  eautela, 
A  trifling  irregularity  has  never  been  held  to 
avoid  an  election  :  (Leigh  &  Le  Marchant's  Elec- 
tion Law,  p.  96,  citing  Warrington  case,  O'M.  &  H. 
44.)  "  It  would  be,  in  my  opinion,"  said  Martin,  B., 
in  the  Warrington  case,  "ridiculous  to  say  that 
because  at  one  booth  there  was  an  irregularity, 
the  whole  of  the  rest  of  the  borough  should  be  put 
to  the  trouble  of  a  new  election,  and  all  that  nas 
taken  place  declared  null  and  void.  I  adhere  to 
what  Willes,  J.,  said  at  Lichfield,  that  a  judge  to 
npset  an  election  ou^ht  to  be  satisfied  beyond  all 
doubt  that  the  election  was  void,  and  that  the  re- 
turn of  a  member  is  a  serious  matter,  and  not  to 
be  lightly  set  aside." 

O^ard,  Q.C.  (with  him  J.  0.  Griffits),  for  the 
respondent  Sadler,  the  returning  officer,  argued 
that  the  returning  officer  had  done  nothing  for 
which  the  court  ou^ht  to  order  him  to  pay  costs. 

Leigh  was  heard  in  reply  on  the  whole  case,  and 
referred  to 

Stowe  V.  Jolliffe,  30  L.  T.  Bep.  N.  S.  299 ;  L.  Bep.  9 
C.  P.446;  43  L.  J.  176,  C.  P. ; 

Davies  v.  Lord  Kensington,  30  L.  T.  Bep.  N.  S.  610 ; 

Ballot  Aot  1872,  rule  41. 

and  argued  that  294  electors  had  been  virtually 
disfranchised  by  the  act  of  the  presiding  officer. 

Cur,  adv.  vult. 

July  9. — ^The  written  judgment  of  the  court 
(Brett,  Archibald,  and  Denman,  J  J.)  was  delivered 
88  follows  by 

Lord  Coleridge,  C.J. — In  this  case  a  petition 
had  been  presented,  praying  that  the  election  of 
the  responaent,  Mr.  Larsons,  to  the  office  of  town 
conncillor,  should  be  declared  void,  and  a  case  was 
stated  for  the  opinion  of  the  court.  At  the  election 
the  petitioner  Woodward  and  the  respondent  Sar- 
Bons  were  the  candidates,  and  the  respondent 
Sadler  was  the  alderman  of  the  ward  and  returning 
officer.  The  returning  officer  appointed  one  Smith 
to  be  the  presiding  officer  at  polling  station  No. 
130.  Upon  the  electors  applying  for  a  ballot  paper 
at  such  station,  the  presiding  officer  marked  upon 
the  face  of  the  ballot  paper  given  to  each  of 
them,  the  number  of  the  voter  appearing  on  the 
bnrgess  roll.  This  he  did  to  evexr  ballot  paper 
handed  out  by  him.  The  number  of  ballot  papers 
BO  marked  and  given  out  by  him  was  294,  of  wnioh 
2^  were  given  in  &vour  d  the  petitioner  Wood- 
WBrd,  and  60  in  favour  of  the  respondent  Sarsons. 
The  burgess  roll  numbers  so  marked -were  in  fact 
not  seen,  so  as  to  be  identified ;  bat  they  could 
have  been  seen  bv  the  persons  present  at  the 
oonnting  of  the  ballot  papers.  At  polling  station 
No.  125  about  twenty  oallot  papers  were  marked 
by  the  presiding  officer,  by  the  oirection  of  voters 


who  were  unable  to  read.    Each  of  such  ballot 
papers  was  placed  by  the  presiding  officer  in  the 
oallot  box,  wrapped  up  in  the  declaration  of  inability 
to  read  made  by  the  voter  for  whom  such  vote  was 
marked.  Each  of  the  votes,  so  given  and  so  marked 
by  the  presiding  officer,  could  have  been,  but  was 
not,  in  fact,  identified  by  the  returning  officer  at  the 
counting  of  the  votes,  by  comparing  the  ballot 
papers  with  the  declarations  of  inability  to  read  in 
which  they  were  wrapped.    Twenty-two  ballot  pa* 
pers,  which  had  been  counted  as  valid,  were,  on  in- 
spection after  the  presentation  of  the  petition,  found 
to  be  marked  in  a  manner  to  which  objection  was 
now  taken.     It  was  contended  that  they  ought 
all  to  have  been  rejected.    The  returning  officer 
declared  the  number  of  votes  thus :  For  Sarsons, 
965 ;   for  Woodward,  775 — majority  for  Sarsonn, 
190 ;  and  thereupon  declared  Sarsons  (the  respon- 
dent) to  be  duly  elected.    The  petition,  without 
praying  for  a  scrutiny,  prayed  that  it  might  be  de- 
termined that  Sarsons  was  not  duly  elected,  and 
that  the  election  was  void.    Upon  these  facts  it 
was  argued,  on  behalf  of  the  petitioner,  that  the 
election  was  void,  because  it  had  not  been  con- 
ducted in  accordance  with  the  Ballot  Act ;  that  it 
was  void  on  that  account  according  to  the  common 
law  of  Parliament,  because  the  deviation  from  the 
Act  was  so  great  that  the  election  could  not  be  said 
to  be  an  election  by  ballot ;  that  it  was  void  under  the 
Ballot  Act  itself,  according  to  sect.  13,  because  it 
had  not  been  conducted  according  to  the  rules  in 
the  schedules,  nor  in  accordance  with  the  prin- 
ciples laid  down  in  the  body  of  the  Act,  ana  the 
noncompliance  with  the  principles  of  the  Act  had 
affected  the  result  of  the  election.    And  as  to  the 
last  allegation,  it  was  said  that  the  petitioner  was 
not  bound,  in  order  to  prove  it,  to  show  that  on  a 
scrutiny  the  respondent  would  be  in  a  minority, 
but  that  it  was  enough  if  he  could  show  that  so 
large  a  body  of  electors  as  those  who  did  not  vote 
or  who  might  have  voted  at  the  polling  station 
No.  138,  were  or  might  have  been  virtually  dis- 
franchised.    On  behalf  of  the  respondents,  it  was 
urged  that  the  admitted   error  of  the  presiding 
officer  at  the  polling  station  No.  130J  was  not  of 
sufficient  importance  to  avoid  the  election  at  com- 
mon law,  because  the  election  was,  notwithstanding 
such  error,  substantially  conducted  as  an  election 
by  ballot ;  that  in  this  case  it  could  be  demon- 
strated that  the  mistake  relied  on  had  not  affected 
the  result  of  the  election ;  that  a  breach  of  the 
Ballot  Act,  however  extensive,  cannot   as  such 
avoid  an  election,  for  there  is  no  enactment  in  the 
Act  to  that  effect;    that  no  such  enactment  is 
contained  in  sect.  13 ;  that  it  is  an  enactment  to 
save  certain  elections,  and  not  to  invalidate  any  ; 
that  it  is  an  enactment  of  extreme  caution,  stating 
as  law  that  which  was  equally  tho  law  before. 
Arguments  were  then  gone  into  as  to  the  alleged 
validity  or  invalidity  of  different  classes  of  votes 
which  had  been  counted.    This  was  not  done  as 
by  way  of  scrutiny,  but  in  order  to  determine 
whether  the  alleged  mistakes  had  or  had  not  af- 
fected the  result  of  the  election.    The  questions 
raised  for  discussion  seem  to  be ;  First,  what  is 
the  true  statement  of  the  rule  under  which  an 
election  may  be  avoided  by  the  common  law  of 
Parliament  r  secondly,  is  the  present  case  brought 
within  the  rule  P  and,  thirdly,  whether  a  breach 
of  the  Ballot  Act  can,  as  such,  be  a  ground  for 
avoiding  an  election  P   fourthly,  if  yeci^k  <s»^  ^lucew 
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are  of  opinion  that  the  trae  statement  is,  that  an 
election  is  to  he  declared  void  by  the  common  law 
applicable  to  Parliamentary  elections,  if  it  was  so 
condncted  that  the  tribunal,  which  is  asked  to 
avoid  it,  is  satisfied,  a»  matter  of  fact,  either  that 
there  was  no  real  electing  at  all,  or  that  the  election 
was  not  really  conducted  under  the  subsisting 
election  laws.  As  to  the  first,  the  tribunal  should 
be  so  satisfied,  t.d.,  that  there  was  no  real  electing  by 
the  constitution  at  all,  if  it  were  proved  to  its 
satisfaction  that  the  constituency  had  not,  in  fact, 
had  a  fair  and  free  opportunity  of  electing  the 
candidate  which  the  majority  might  prefer.  This 
would  certainly  be  so,  if  a  majority  of  the  electors 
were  proved  to  have  been  prevented  from  recording 
their  votes  effectively,  according  to  their  own 
preference,  by  general  corruption  or  general  inti- 
midation, or  by  being  prevented  from  voting  by 
want  of  the  machinery  necessary  for  so  voting,  as 
by  polling  stations  being  demolished,  or  not  opened, 
or  by  other  of  the  means  of  voting  according  to 
law  not  being  supplied,  or  supphed  with  such 
errors  as  to  render  the  voting  by  means  of  them 
void,  or  by  fraudulent  counting  of  votes,  or  false 
declaration  of  numbers  by  a  returning  officer,  or 
by  other  such  acts  or  mishaps.  And  we  think 
that  the  same  result  should  follow,  if,  by  reason  of 
any  such  or  similar  mishaps,  the  tribunal,  without 
bemg  able  to  say  that  a  majority  had  been  pre- 
vented, should  be  satisfied  that  there  was  reason- 
able ground  to  believe  that  a  majority  of  the  elec- 
tors may  have  been  prevented  from  electing  the 
candidate  they  preferred.  But  if  the  tribunal 
should  only  be  satisfied  that  certain  of  such  mis- 
haps had  occurred,  but  should  not  be  satisfied 
cither  that  a  majority  had  been,  or  that  there  was 
reason  to  believe  that  a  majority  might  have  been 
prevented  from  electing  the  candidate  they  pre- 
ferred, then  we  think  that  the  existence  of  such 
mishaps  would  not  entitle  the  tribunal  to  declare 
the  election  void  by  the  common  law  of  Parliament. 
This,  we  think,  is  the  result  of  comparing  the 
judgments  of  Grove,  J.,  at  Hackney  (31  L.  T.  Rep. 
N.  S.  69),  with  the  judgment  of  Martin,  B.,  at  SaU 
ford  (20  L.  T.  Rep.  N.  S.  120 ;  1  O'M.  &  H.  139), 
and  with  that  of  Mellor,  J.,  at  Bolton  (31 L.  T.  Rep. 
K.  S.  194),  all  which  judgments  are  in  accordance 
with,  but  express  more  accurately,  the  grounds  of 
the  decisions  in  Parliament,  in  the  older  cases 
of  Norfolk  (9  Journ.  631 ;  Heyw.  Co.  546),  Mor- 
peth (1  Dougl.  147),  Vonipfract  (1  Dongl.  227), 
Cnventrij  (15  Journ.  276),  New  Boss  (2  P.  R.  &  D. 
198),  and  Drogjieda  (W.  &  D.  306),  all  which  a 
are  mentioned  in  Rogers  on  Elections,  10th  edit., 
p.  365.  As  to  the  second,  i.e.,  that  the  election 
was  not  really  condncted  under  the  subsisting 
election  laws  at  all,  we  think,  though  there  was  an 
election  in  the  sense  of  their  having  been  a  selec- 
tion by  the  will  of  the  constituency,  that  the 
question  must  in  like  manner  be,  whether  the  de- 
parture from  the  prescribed  method  of  election  is 
bO  great  that  the  tribunal  is  satisfied,  as  matter  of 
fact,  that  the  election  was  not  an  election  under 
the  existing  law.  It  is  not  enough  to  say  that 
great  mistakes  were  made  in  carrying  out  the 
election  under  those  laws,  it  is  necessarf  to  be 
able  to  say  that,  either  wilfully  or  erroneously,  the 
election  was  not  carried  out  under  those  laws,  bet 
under  some  other  method.  For  instance,  if  during 
the  time  of  the  old  laws,  with  the  consent  of  a 
whole  constituency,  a  candidate  had  been  selected 
'by  toaaing  up  a  coin,  or  by  the  result  ol  c^  \iot%^ 


race,  it  mi^ht  well  have  been  said  that  the  electon 
had  exercised  their  free  will ;  bat  it  should  have 
been  held,  that  they  had  exercised  it  under  a  kw 
of  their  own  invention,  and  not  nnderthe  existing 
election  laws,  which  prescribed  an  election  fay 
voting.  So  now,  when  the  election  is  to  be  an 
election  by  ballot,  if  either  wilfully  or  erroneooslj, 
a  whole  constituency  were  to  vote,  bat  not  bj 
ballot  at  all,  the  election  would  be  a  free  excrciM 
of  their  will,  but  it  would  not  be  an  election  by 
ballot,  and  therefore  not  an  election  under  the  ei- 
isting  election  law.  But  if,  in  the  opinion  of  the 
tribunal,  the  election  was  substantially  an  eleciioQ 
by  ballot,  then  no  mistakes  or  miscondact,  how* 
ever  great,  in  the  use  of  the  machinery  of  the 
Ballot  Act,  would  justify  the  tribunal  in  aedariog 
the  election  void  by  the  common  law  of  Parliament 
We  agree  upon  this  point  with  the  answer  attributed 
to  Martin,  B.,  before  a  Committee  of  the  House 
of  Commons,  with  his  decision  at  Salford,  sod 
with  the  decisions  of  Mellor,  J.,  at  Bolton,  and  of 
Barry,  J.,  at  Drogheda.  If  the  rule  be,  as  thai 
stated,  then  the  next  question  is,  whether  we  cin 
say,  upon  the  facts  stated  in  the  present  case,  that 
a  majority  of  the  electors  have  been,  or  that  there 
is,  reasonable  ground  to  believe  that  a  majority 
have  been,  by  misconduct  or  error  of  the  presiding 
officer,  prevented  from  recording  their  yotes  with 
effect.  !Now  there  is  no  evidenoe,  as  it  seems  to 
us,  that  any  elector  was  prevented  from  recording 
his  vote,  or  induced  not  to  record  it  by  whai  <>► 
curred.  All  who  went  to  vote  at  the  polling  station 
!No.  130,  did  vote.  It  was  agreed  that  a  report  of 
the  error  being  there  perpetaated  might  have 
prevented  others  from  going  to  vote,  bat  this  was 
answered  by  showing  that  the  case  finds  that  no 
one  noticed  the  error  until  after  the  election  was 
over.  The  result  is,  that  all  the  electors  who 
desired  to  vote  did  vote.  And  as  to  the  votes 
which  were  given,  and  which  were  objected  to,  it 
is  now  known  for  whom  each  of  them  was  in  tact 
given.  In  this  case,  therefore,  when  the  objectioos 
to  the  particular  votes  have  been  determined,  the 
effect  of  the  mistakes  on  the  result  of  the  electkm 
will  be  exactly  known.  If  so,  there  is  no  room  for 
speculation  or  doubt  as  to  whether  a  majority  may 
or  may  not  have  been  prevented  from  voting  with 
effect.  Those  who  did  not  vote  were  not  prevented 
by  the  errors  which  occurred,  it  will  be  seen  how 
the  majority  of  those  who  did  vote  was  affected 
by  such  errors.  In  this  case,  therefore,  it  beoomei 
necessary,  not  by  way  of  scrutiny,  bnt  in  order  to 
determine  whether  the  majority  ha^  been  pre- 
vented from  voting  with  effect,  to  determine  upon 
the  validity  or  invalidity  of  the  votes  which  were 
given,  and  to  which  objection  has  been  tidcen,  and 
in  order  to  determine  this  part  of  the  case,  it  is 
necessary  to  consider  and  determine  the  oonatroo- 
tion  of  the  Ballot  Act.  Now,  first,  the  Act  is 
divided  into  the  principal  part,  which  contains 
certain  sections,  and  two  schedales  which  contain 
certain  rules  and  forms.  By  sect.  28 :  "  The  scbednle 
and  the  notes  thereto  and  directions  therein,  shall 
be  construed  and  have  effect  as  part  of  this  Act* 
The  rules  and  forms,  therefore,  are  to  be  construed 
as  part  of  the  Act,  but  are  spoken  of  as  containing 
"directions."  Comparing  the  sections  ud  tbe 
rules,  it  will  be  seen  that  for  the  most  part,  if  no( 
invariably,  the  rules  point  ont  the  mode  or  maaner 
of  doing  what  the  sections  say  shall  be  done.  And 
in  schedule  2,  the  first  note  states :  "The  forms 
\  Xjdiwi^mtihis  schedule,  or  forms  %a  naarlj 
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bling  the  same  as  oiroamstances  will  admit,  shall  he 
used.*'  And  in  the  ballot  paper,  as  ^ven  in  the 
•ohedule,  we  find  "  directions  as  to  printing  ballot 
paper  and  form  of  directions  for  the  guidance  of 
TOters  in  voting,"  &c.  These  observations  lead 
HI  to  the  conclusion  that  the  enactments  as  to 
the  rules  in  the  first  schedule,  and  the  forms  in 
the  second  schedule,  are  directory  enactments,  as 
distinguished  from  the  absolute  enactmeuts  in  the 
sections  of  the  body  of  the  Act.  And  in  such  case, 
in  order  to  determine  the  preliminary  question, 
which  is,  whether  there  has  been  a  material  breach 
of  the  Act,  and  which  must  be  determined  before 
determining  what  effect  such  breach  has  upon  a  vote 
or  the  election,  the  general  rule  is,  that  an  abso- 
lute enactment  must  be  obeyed  or  fulfilled  exactly, 
but  it  is  sufficient  if  a  directory  enactment  be 
obeyed  or  fulfilled  substantially.  The  2nd  section 
enacts  as  to  what  the  voter  shall  do, — that  "  the 
Toter,  having  secretly  marked  his  vote  on  the 
paper,  and  folded  it  up  so  as  to  conceal  his  vote, 
shall  place  it  in  an  inclosed  box."  This  is  all  that 
is  saia  in  the  body  of  the  Act  about  what  the  voter 
shall  do  with  the  ballot  paper.  That  which  is 
absolute,  therefore,  is,  that  the  voter  shall  mark 
his  paper  secrctlv.  How  he  shall  mark  it  is  in  the 
directory  part  of  the  statute.  By  rule  25 :  "  The 
elector,  on  receiving  the  ballot  paper,  shall  forth- 
with proceed  into  one  of  the  compartments  in  the 
polling  station,  and  there  nrark  his  paper  and  fold 
it  up  so  as  to  conceal  his  vote,  and  shall  then  put 
his  oallot  paper  so  folded  up  into  the  ballot  box." 
This  rule,  it  will  be  observed,  does  not  yet  say  how 
the  paper  is  to  be  marked.     But  in  schedule  2  is 

S' ven  the  **  form  of  ballot  paper."  And  appended  to 
e  form  is  a  note,  which  by  sect.  28  is  to  be  con- 
strued and  have  effect  as  part  of  the  Act.  This 
note  contains  the  form  of  airections  for  the  guid- 
ance of  the  voter  in  voting :  "  The  voter  will  go 
into  one  of  the  compartments,  and  with  the  pencil 
provided  in  the  compartment  place  a  cross  on  the 
right  hand  side,  opposite  the  name  of  each  candi- 
date for  whom  he  votes,  thus  X*"  This  is  the  only 
enactment  throughout  the  statute  as  to  the  manner 
and  form  in  which  the  voter  is  to  mark  the  ballot 
paper.  And,  therefore,  by  the  general  rule  before 
mentioned,  it  would  be  necessary  that  the  absolute 
enactment  that  the  paper  should  be  marked  secretly 
should  be  obeyed  exactly ;  but  it  would  be  suffi- 
cient that  the  manner  of  marking  the  paper  should 
be  obeyed  substantially.  If  these  two  enactments 
be  BO  obeyed,  there  is  no  material  breach  of  the 
Act.  The  extent  of  error  which  is  to  vitiate,  so  as 
to  annul,  the  ballot  paper,  is  further  to  be  gathered 
from  the  statute  itseli.  By  sect.  2 :  "  Any  ballot 
paper  which  has  not  on  its  back  the  official  mark, 
or  on  which  votes  are  given  to  more  candidates 
than  the  voter  is  entitled  to  vote  for,  or  on  which 
an^hing  except  the  said  number  on  the  back  is 
written  or  marked,  bv  which  the  voter  can  be 
identified,  shall  be  void  and  not  counted."  It  is 
not  every  writing  or  every  mark,  besides  the 
nnmber  on  the  back,  which  is  to  make  the  paper 
void,  but  only  such  a  writing  or  mark  as  is  one  by 
which  the  voter  can  be  identified.  So  in  rule  36 : 
*'  The  returning  officer  shall  report,  &o.,  the  number 
of  ballot  papers  rejected  and  not  counted  by  him, 
under  the  several  heads  of  (1),  want  of  official 
mark,  (2)  voting  for  more  candidates  than  entitled 
to,  (8)  writing  or  mark  by  which  voter  could  be 
identified,  (4)  unmarked  or  void  for  uncertainty. 
And  then  in  schedule  2,  in  the  note  to  the  form 
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before  referred  to,  we  have  the   heading,    "If 
the  voter  votes    for    more    than  candidate, 

or   places    any    mark   on    the  paper   by  which 
he    may   be    afterwards    idenMfied,    his    ballot 
paper  will  be  void,  and  will  not  be  counted."     The 
result  seems  to  be,  as  to  writing  or  mark  on  the 
ballot  paper,  that  if  there  be  substantially  a  want 
of  auv  mark,  or  a  mark  which  leaves  it  uncertain 
whetner  the  voter  intended  to  vote  at  all  or  for 
which  candidate  he  intended  to  vote,  or  if  there  be 
marks  indicating  that  the  voter  has  voted  for  too 
many  candidates,  or  a  writing  or  a  mark  by  which 
the  voter  can  be  identified,  then  the  ballot  paper  is 
void,  and  is  not  to  be  counted.    Or,  to  put  the 
matter  affirmatively,  the  paper  must  be  marked  so 
as  to  show  that  the  voter  intended  to  vote  for  some 
one,  and  so  as  to  show  for  which  of  the  candidates 
'  he  intended  to  vote.    It  must  not  be  marked  so  as 
to  show  that  he  intended  to  vote  for  more  candi- 
dates than  he  is  entitled  to  vote  for,  nor  so  as  to 
leave  it  uncertain  whether  he  intended  to  vote  at 
all  or  for  which  candidate  he  intended  to  vote,  nor 
so  as  to  make  it  possible  by  seeing  the  paper  itself, 
or  by  reference  to  other  available  facts,  to  identify 
the  way  in  which  he  has  voted.     If  these  req^aire- 
ments  are  substantially  fulfilled,  then  there  is  no 
enactment  and  no  rule  of  law  by  which  a  ballot 
paper  can  be  treated  as  void.    If  these  require- 
ments are  not  substantially   fulfilled  the    ballot 
paper  is  void  and  should  not  be  counted,  and  if  it  is 
counted,  it  should  be  struck  out  upon  a  scrutiny. 
The  decision  in  each  case  is  upon  a  point  of  fact,  to 
be  decided  first  by  the  returning  officer,  and  after- 
wards   by    the    election     tribunal     on     petition. 
Applying  these  views  to  the  votes   in  question 
before  us,  it  is  clear  that  the  294  ballot    papers 
marked  by  the   presiding    officer  at  the  polling 
station  No.  130  were  void,  and  ought  not  to  be 
counted.    There  was  a  mark  on  them  by  which  on 
reference  to  the  Burgess  Boll  the  way  in  which  the 
the  voter  had  voted  could  be  identified.    As  to  the 
twenty  ballot  papers  at  the  polling  station  No.  125, 
there  was  a  breach  by  the  presiding  officer  of  the 
directions  in  rule  26,  but  there  was  no  breach  for 
which  by  enactment  the  ballot  papers  can  be  rej  ected. 
The  votes  were  given  in    the    way  prescribed, 
but  the  presiding  officer  dealt  with  the  declarations 
erroneously.    We  are  of  opinion  that  those  votes 
were  properly  counted.    As  to  the  ballot  papers  in 
Appendix  A.,  No.  638  is  clearly  bad,  void,  and  must 
be  disallowed.    With  some  hesitation  we  disallow 
Nos.  844  and  889.    There  is  no  cross  at  all,  and  we 
yield  to  the  suggested  rule  that  the  writing  by  the 
voter  of  the  name  of  the  candidate  may  give  too 
much   facility,  by  reason  of  the  handwriting,  to 
identify  the  voter.    But  wo  cannot  think  thai  the 
mere  fact  of  two  crosses  being  placed,  as  in  Nos. 
433  or  928,  ought  to  vitiate  the  ballot  paper.  There 
can  be  no  doubt  as  to  the  intention  to  vote  and  no 
doubt  as  to  the  intention  to  vote  emphatically  for 
the  one  candidate.    If  there  were  evidence  of  aa 
arrangement  that  the  voters    should  place  two 
marks,  so  as  to  indicate  that  it  was  he,  that  voter, 
who  had  used  that  ballot  paper,  then  by  reason  of 
such  evidence,  such  double  mark  would  be  a  mark 
by  which  the  voter  could  be  identified,  and  then  the 
papers,  upon  such  proof  being  given,  should  be 
rejected.    But  the  mere  fact  of  there  being  two 
single  crosses  is  not  in  our  judgment  a  substantial 
breach  of  the  statute.    Neither  is  the  mere  fact  of 
an  additional  mark,  such  as  is  found  vc^  "^^^  ^^^ 
nor  tihe  met^  iswof*  q1  VJiaa  '^iscq^ca^^  \sst\as^  ^  ^T<afa».\^ 
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No8. 1364*  and  641,  nor  the  marks  on  Nos.  1726, 
2140,  3562,  or  911,  though  in  these  cases  also 
extrinsic  evidence  might  make  such  peculiarities 
indications  of  handwriting.  We  think  that,  in- 
asmuch as  the  ballot  paper  was  handed  in  by 
the  voter  as  a  vote,  the  mark  on  No.  875  sub- 
stantially indicates  that  the  voter  intended  to 
vote  for  the  candidate  against  whose  name  it  is 
placed,  and  that  the  paper  ought  to  be  allowed. 
And  we  think  that  the  same  reasoning  applies  to 
Nos.  117, 155, 190,  505, 174, 183, 842, 1413  in  which 
the  cross  is  placed  on  the  left  hand  side  of  the 
candidate's  name,  instead  of  on  the  right  hand 
side.  The  substance  of  the  directions  in  the  note 
in  schedule  2  is  fulfilled,  which  is,  in  our  opinion, 
that  the  voter  should  clearly  indicate  the  candidate 
for  whom  he  intends  to  voted.  If  this  be  done 
substantially,  and  the  absolute  enactments  as  to 
secrecy  be  obeyed  fully,  we  think  that  the  statute 
is  satisfied.  For  the  same  reasons  in  Appendix  B, 
we  disallow  No.  410,  but  allow  the  rest.  We  are 
aware  that  in  so  applying  the  principles  which  we 
have  deduced  from  the  statute,  we  are  acting 
apparently  in  opposition  to  some  of  the  decisions 
in  the  Wi{f(on  case  (Haswell  v.  Stewart,  1  Sess. 
Gas.  4th  Series,  925)  but  there  may  have  been 
evidence  in  that  case  which  does  not  exist 
in  the  present  one,  and  which  made  many  of 
the  marks  there  marks  of  identification,  which 
the  mere  presence  of  such  marks  here  does  not. 
If  this  was  not  so,  we  respectfully  differ  from 
the  strict  view  taken  by  the  majority  of  the 
learned  judges  who  decided  that  case,  and  adhere 
to  the  view  of  Lord  Benholme  given  in  that 
case.  It  follows  from  our  decision  as  to  the  differ- 
ent,ballot  papers,  that  if  the  60  which  were  given 
for  Sarsons,  but  properly  disallowed  at  the  counting 
by  the  returning  officer,  had  not  been  rendered 
void  by  the  presiding  officer,  they  would  have 
made  the  votes  for  Sarsons  1025,  striking  from 
which  three  disallowed  papers  in  Appendix  A., 
his  numbers  would  have  been  1022.  And  adding 
the  230  for  Woodward,  but  striking  off  one  dis- 
allowed in  Appendix  B.,  his  numbers  would  have 
been  1008.  The  twenty,  being  properly  in  our 
opinion  allowed,  do  not  anect  the  result.  Inasmuch, 
therefore,  as  no  voter  was  prevented  from  voting, 
it  follows  that  the  errors  of  the  presiding  officers 
at  the  polling  stations  Nos.  130  and  125  did  not 
afiect  the  result  of  the  election,  and  did  not  prevent 
the  majority  of  electors  from  effectively  exercising 
their  votes  in  favour  of  the  candidate  they  pre- 
ferred, and,  therefore,  that  the  election  cannot  be 
declared  void  by  the  common  law  applicable  to 
Parliamentary  elections.  But  then  it  is  urged 
that  there  has  been  a  breach  of  the  Ballot  Act,  and, 
therefore,  the  election  is,  by  virtue  of  the  Act 
itself,  void.  This  was  the  third  question  which 
was  raised  in  argument  before  us.  It  is  said  that 
sect.  13,  though  it  is  in  a  negative  form,  assumes 
as  an  affirmative  proposition,  that  a  non-com- 
pliance with  the  rules,  or  any  mistake  in  the  use  of 
the  forms,  would  render  an  election  invalid,  unless 
it  appeared  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the 
body  of  the  Act,  and  that  such  non-compliance  or 
mistake  did  not  afiect  the  result  of  the  election. 
If  this  proposition  be  closely  examined,  it  will  be 
found  to  be  equivalent  to  this — that  the  non- 
observance  of  the  rules  or  forms,  which  is  to  render 
the  election  invalid,  must  be  so  great  as  to  amount 
to  a  conducting  of  the  election  in  a  msjuiet  con- 


trary to  the  principle  of  an  election  by  baUot,  and 
must  be  so  great  as  to  satisfy  the  tnbaiial  that  it 
did  affect  or  might  have  affected  the  majontnf  of 
voters,  or  in  other  words,  the  result  of  the  Section. 
It,  therefore,  is,  as  has  been  said,  an  enactmeot 
ex  dbundante  catUeld,  ^c.  declaring  that  tobethekv 
applicable  to  elections  under  the  Ballot  Act  which 
would  have  been  the  law  to  be  applied  if  the  aectioa 
had  not  existed.  It  follows  that,  for  the  aame 
reasons  which  prevent  us  from  holding  that  tkii 
election  was  void  at  common  law,  we  must  hold 
that  it  is  not  void  under  the  statute.  As  be- 
tween the  petitioner  and  the  respondent  we, 
therefore,  hold  that  the  petition  must  be  dismissed 
with  costs.  As  between  the  petitioner  and  the 
respondent  Sadler,  we  are  of  opinion  that  inasmadi 
as  there  was  no  personal  default  by  the  respon- 
dent, and  the  result  of  the  election  was  not 
affected,  the  petition  must  be  dismissed  on  the 
terms  that  each  party  bear  his  own  costs. 

Judgment  for  the  respondetUi, 

Attorneys  for  the  petitioner,  Sharpe,  Parken 
and  Co. 

Attorneys  for  the  respondent  Sarsons,  MapUi, 
Teesdale,  and  Co. 

Attorneys  for  the  respondent  Sadler,  BohUuom 
and  Preston. 
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Beported  by  H.  Lkioh  and  Ctbil  Dodd,  Eaqn.. 

ftt-Law« 


Thursday,  June  3, 1875. 

BusBT  V.  Newsoit. 

Revenue — InhaMted  HoxLse  Duty — building  oeen^ 
pied  for  purposes  of  trade  only — Part  of  a  tene- 
ment or  building — Exemption — 57  Geo.  3,  e.  2d, 
and  32  ^  33  Vict.  c.  14,  s.  11 — ConstrucHon, 

A  building  occupied  and  used  in  the  daytime  oaI| 

partly  as  offices  and  counting  Jiouses    by  hkt- 

chants  and  others    **for  the  purposes  of  trade 

only,"  and  partly  as  chambers  and  offices  by  pro- 

fessional  men  for  other  than  trade  purposes,  the 

housekeeper  only  occupying  two  rooms  on  ike  top 

story  as  a  residence  rent  free,  is  not  exempt  from 

assessment  to  inhabited  house  duty  under  seeL  11 

oftJie  32  &  33  Vict.  c.  14;  nor  is  the  owner  etiti' 

tied  to  claim  an  abatement  in  respect  of  Hum 

parts  of  the  building  occupied  and  used  for  ikt 

purposes  of  trade  only. 

8o  held  by  the  Court  of  Exchequer  {KeUy,  C3.  asi 

Bramwell  and  Cleasby,  BB.),  KeUy,  CJB.  douht' 

ing  whether  the  facts  stated  suffi^ienily  raised  ths 

question  as  to  the  exemption  of  any  parts  of  (he 

building  from  the  duty. 

This  was  a  case  stated  by  the  Commissioner  of 

Taxes  for  the  City  of  London  for  tbe  opinion  of 

the  Court  of  Exchequer  under  the  37  &  38  Yictt 

c.  16,  s.  9,  as  follows : 

At  a  meeting  of  the  commictee  for  the  genenl 
purposes  of  the  Income  Tax  Acts  and  for  executing 
the  Acts  relating  to  the  inhabited  house  duties  for 
the  City  of  London,  held  at  the  Ijand  Tax  Booms, 
Guildhall- building^,  on  Thursday,  8th  Oct.  187i 
for  the  purpose  of  hearing  appeals,  Mr.  Thoe. 
Newson  appeals  against  an  assessment  to  the 
inhabited  house  duties  for  the  year  ending 5thA|inl 
1873,  upon  the  premises  known  as  the  Weawt' 
Hall,  ^0.  70,  Basinghall-street,  in  the  ward  d 
Bassishaw,  and  contends  that  the  pramisfli  mt 
\  fsxftm^^i  Msidas  the   32  &  38  Yicfe^  e.  14^  t.  11* 
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upon  the  grounds  that  they  were  occopied  as 
offices  and  coanting  houses  for  merchants  and 
professional  men,  except  the  two  rooms  occupied 
by  the  housekeeper  and  his  family,  who  lived,  on 
the  premises  solely  for  the  protection  thereof. 

The  premises  are  occupied  by  four  accountants, 
two  solicitors  (stated  also  to  be  scriveners),  thir- 
teen merchants,  one  wine  shipper,  and  one  short- 
band  writer,  all  of  whom  use  the  rooms  they 
separately  occupy  as  offices,  and  by  the  house- 
keeper, his  wife,  two  children,  and  a  servant,  who 
occupy  two  rooms  on  the  top  story  as  a  residence, 
rent  free. 

The  housekeeper  and  his  wife  are  employed  by 
the  various  occupiers  to  clean  the  offices,  for  which 
tb^  are  remunerated  bv  them. 

Tlie  surveyor  contended  that,  as  the  premises 
were  partially  occupied  by  solicitors  and  other 
professional  men,  they  were  not  used  solely  for 
trade,  and  were  therefore  liable  to  inhabited 
Louse  duty.  He  referred  the  commissioners  to 
the  judges'  case  2848,  respecting  the  assessment 
on  the  same  premises  in  the  year  1869,  ending 
April  1870,  when  they  were  held  to  be  liable,  and 
the  appellants  admitted  that  the  facts  of  the  case 
in  the  years  1869, 1870,  1872,  and  1873  were  iden- 
tical. 

The  commissioners  discharged  the  assessment,on 
the  grounds  that  the  greater  portion  of  the  premises 
was  occupied  for  the  purposes  of  trade,  whereupon 
the  surveyor  for  the  Crown  declared  his  dissatis- 
faction with  their  decision,  and  duly  required  them 
to  state  and  sign  a  case  for  the  opinion  of  the 
Court  of  Exchequer,  which  they  stated  and  signed 
accordingly. 

The  following  sections  of  the  Acts  relating  to 
the  subject,  and  referred  to,  are  material : 

The  67  Qeo.  3,  c.  25,  s.  1,  after  reciting  that  it  is 
become  usual,  in  cities  and  large  towns,  and  other 
places,  for  one  and  the  same  person,  or  for  each 
person  where  two  or  more  persons  are  in  partner- 
ship, to  occupy  a  dwelling  house  or  dwelling 
bouses  for  their  residence,  and  at  the  same  time 
one  or  more  separate  and  distinct  tenements  or 
buildings,  or  parts  of  tenements  or  buildings, 
for  the  purposes  of  trade,  or  as  warehouses  for 
lodging  goods,  wares,  or  merchandise  therein, 
or  as  shops  or  counting  houses,  and  to  abide 
therein  in  the  daytime  only  for  the  purposes  of 
such  trades  respectively,  which  have  been  charged 
with  ^he  said  recited  duties,  although  no  person 
shall  inhabit  or  dwell  therein  in  the  "night  time ; 
and  that  it  is  expedient  in  such  cases  to  exempt 
from  the  said  duties  such  tenements  or  buildings, 
or  parts  of  tenements  or  buildings,  as  are  or  shall 
be  solely  employed  for  the  purposes  before-men- 
tioned, enacts  that  on  due  proof  ...  to  the  satis- 
fiiction  of  the  respective  commissioners  .  .  .  that 
any  person,  or  any  number  of  persons  in  partner- 
ship together  respectively,  occupy  a  tenement  or 
baDding,  or  part  of  a  tenement  or  buildings  which 
shall  have  previously  been  occupied  for  the  pur- 
pose of  residence  wholly,  as  a  house  for  the  pur- 
poses of  trade  only  or  as  a  warehouse  ...  no 
person  inhabiting,  dwelling,  or  abiding  therein, 
except  in  the  daytime  only  for  the  purpose  of 
sach  trade,  such  person,  or  each  of  such  persons, 
in  partnership  respectively,  residing  in  a  separate 
and  distinct  dwellmg  house,  or  part  of  a  dwelling 
hoase,  charged  to  the  duties  under  the  said  Act,  it 
shf^  be  lawful  for  the  said  commissioners,  accord- 
ing'to  tlie  provisions  of  the  said  Act»  to  discharge 


the  assessment  made  for  that  year  in  respect  of  such 
tenement  or  building  which  shall  be  so  used  for 
the  purposes  of  trade,    &o. 
The  32  &  33  Yict.  c.  14,  enacts : 

Sect.  11.  From  and  after  the  5th  April  1869,  any  tene- 
ment or  part  of  a  tenement  ooonpied  as  a  hoose  for  the 
pnrposea  of  trade  only,  or  as  a  warehouse  for  the  sole 
purpose  of  lodging  goods,  wares,  or  merohandise  therein, 
or  as  a  shop  or  oounting  house,  or  being  used  as 
a  shop  or  oonntiog  house,  shall  be  exempt  from  the 
inhabited  house  duties,  although  a  servant  or  other  per- 
son may  dwell  in  suoh  tenement  or  part  of  a  tenement  for 
the  protection  thereof. 

The  Attorney- Oeneral  (Sir  B.  Baggallay,  Q.C., 
with  whom  was  Finder)  for  the  Crown,  contended 
that  the  commissioners  were  wrong  in  discharging 
the  assessment  and  in  the  grounds  on  which  they 
had  done  so.  These  premises  were  not  premises 
solely  used  for  the  purposes  of  trade.  It  was  one 
single  and  entire  house,  and  as  such  it  should  be 
assessed.  The  facts  here  were  identical  with  those 
in  the  judges*  case  No.  2848,  but,  notwithstand- 
ing that  that  was  so  the  commissioners  had  never- 
theless arrived  at  a  different  decision  upon  the 
matter. 

Finlay  (with  him  Day,  Q.C.),  for  the  respon- 
dent contra,  contended  that  every  portion  of 
this  building  came  within  the  exemption  of  sect. 
1 1  of  the  32  &  33  Vict.  c.  14.  [Bramwell,  B.— 
That  is  not  so.  Some  persons  occupv  portions  of 
it,  who,  without  doubt,  are  not  traders.]  Admit- 
ting that  that  is  so,  still  the  Crown  are  not  war- 
ranted in  assessing  the  whole  building  as  one 
house,  for  by  so  doing  they  sweep  into  their  net 
those  portions  of  the  building  which  undoubtedly 
are  occupied  and  used  for  the  purposes  of  trade 
only  within  the  words  of  both  the  statutes  referred 
to  in  the  case.  The  argument  on  the  part  of  the 
Crown  goes  to  the  extent  that,  if  only  one  office 
in  the  whole  building  were  used  by  a  professional 
man,  and  every  other  part  of  it  was  devoted  solely 
to  trade  purposes,  yet  nevertheless  the  exemption 
in  favour  of  merchants  and  traders  would  have  no 
operation  or  efiect  at  all.  Such  a  construction 
would  be  obviously  unjust.  By  the  57  Geo.  3, 
s.  1,  provision  is  made  with  regard  to  "parts  of 
tenements,''  and  only  those  parts  therefore  of  this 
building  which  are  occupied  by  professional  men, 
or  for  purposes  other  than  trade,  should  be 
assessed  to  these  duties.  The  respondent  is  en- 
titled to  an  abatement,  at  all  events,  from  the 
assessment  in  respect  of  those  portions  of  the 
building  which  are  "occupied  solely  for  trade 
purposes." 

Kelly,  C  B. — This  case,  as  it  seems  to  me,  does 
not  raise  the  question  whether  or  not  some  por- 
tion of  the  building  called  "  Weavers'  Hall "  is 
exempt  from  assessment.  Theie  is  no  statement 
in  the  case  which  enables  us  to  determine  whether 
the  assessment  complained  of  by  the  respondent 
was  made  in  respect  of  the  whole  building  or  of  a 
part  of  it  only,  or  whether  the  complaint  has 
reference  to  a  portion  which  may  be  exempt  from, 
or  to  a  portion  which  is  liable  to,  the  duty. 
Speaking  for  myself  alone,  I  confess  that  I  regreo 
to  have  to  decide  the  case  on  a  partial  and  some- 
what insufficient  statement  of  facts.  Nevertheless, 
as  there  can  be  no  doubt  that  the  building  is 
liable  to  assessment  for  some  amount — whether  for 
the  whole  amount  which  is  claimed  by  the  Crown 
or  not,  I  do  not  now  pretend  to  determine— I  aex 
content  to  say  thai  oux  \\sA.\^iiwoS»  \a».^>Q^  va^ 
fo.YOur  ol  Ibe  Oto^TL« 
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Bramwell,  B. — I  am  of  opinion  that  this  case 
raises  every  question  and  states  every  fact  which 
is  necessary  to  enable  os  to  come  to  a  decision 
upon  it.  True  it  is  that  the  question  is  not 
raised  whether  there  should  be  a  separate  assess- 
ment on  each  of  the  occupiers  of  the  various 
parts  of  the  building,  but  that  point  was  not 
made  before  the  commissioners.  It  is  admitted 
by  the  learned  counsel  for  the  respondent  that 
the  building  is  not  used  "for  the  purposes  of 
trade  only,"  but  then  he  says  that  an  argument 
in  the  respondent's  favour  may  be  drawn  from 
the  use  of  the  words  "  any  tenement  or  part  of  a 
tenement,"  in  sect.  11  of  the  32  &  33  Vict.  c.  14, 
and  that  it  follows  from  the  use  of  those  words 
that  the  part  or  pai-ts  of  this  particular  building 
which  are  used  for  the  purposes  of  trade  only  are 
intended  by  the  statute  to  be  exempted  from  duty, 
and  that  the  commissioners  ought  to  make  an 
aba'iement  of  a  portion  of  the  duty  in  respect  of 
the  part  or  parts  of  the  building  so  occupied  and 
used  for  trade  purposes  solely,  sHthough  toe  whole 
of  the  building  is  not  so  occupied.  I  am  clearly 
of  opinion  that  that  contention  is  wrong;  and 
that  the  Act  of  Parliament  should  be  read  as 
though  the  words  "  part  of  a  tenement  or  build- 
ing "  were  not  in  the  Act  at  all.  In  my  opinion 
they  are  unnecessary  and  unmeaning  words,  and 
have  no  operation  and  effect.  If  they  mean  any- 
thing, they  refer  to  a  part  of  a  tenement  separately 
assessable  to  house  duty;  and  the  subsequent 
words  of  the  clause,  "  although  a  servant  or  other 
person  may  dwell  in  such  tenement  or  part  of  a 
tenement,  for  the  protection  thereof,"  fortify  me 
in  that  construction,  which  is  confirmed  also,  I 
think,  by  the  prior  Act  of  67  Geo.  3,  c.  25.  No 
doubt  sect.  6  of  that  Act  contains  a  recital  which, 
if  it  stood  alone,  would  assist  the  respondent's 
constructions  —  namely,  "  Whereas  ....  it  is 
expedient  in  such  cases  "  [that  is,  in  cases  where 
no  person  inhabits  the  tenement  at  night]  "to 
exempt  from  the  said  duties  such  tenements  or 
buildings,  or  parts  of  tenements  and  buildings, 
as  are  or  shall  be  solely  employed  for  the  purposes 
herein  mentioned ;"  and  then  the  section  goes  on  to 
provide  that,  in  certain  cases  there  specified, "  it  shall 
be  lawful  for  the  commissioners  to  discharge  the 
assessment  made  for  that  year  in  respect  of  such 
tenement  or  building."  Now  the  words  **  part  of  a 
tenement  or  building  "  are  wholly  omitted  here, 
although  the  subject  matter  of  the  enactment  is 
the  same ;  and  that  shows,  I  think,  that  the  words 
**  parts  of  tenements  or  buildings  "  were  used  per 
incuriam,  and  were  not  intended  to  mean  any- 
thing different  from  the  words  **  tenements  or 
buildings."  This  view  is  confirmed,  too,  by  the 
2nd  section  of  the  Act  of  Geo.  3.  The  words 
"  parts  of  tenements  or  buildings,"  are  nowhere  to 
be  found  in  that  section,  although  the  words 
**  such  tenements  and  buildings "  occur  many 
times  in  that  section.  Then  it  is  said  that  this 
is  a  harsh  construction  to  put  upon  the  statute. 
In  one  sense  it  may  seem  te  be  so,  but  in  reality 
I  do  not  think  that  it  is  ;  and,  if  it  were,  the  effect 
would  be  to  make  the  court  examine  the  Act  the 
more  carefully,  to  see  if  what  seemed  a  harsh  con- 
clusion must  necessarily  follow  from  the  words  of 
the  Act ;  for  of  course,  primd  facie,  a  harsh 
construction  is  not  likely  to  be  the  true  con- 
struction of  an  Act  of  Parliament.  It  must 
be  remembered  also  that  we  are  dealing  with  an 
exemption.    After  the  passing  of  the  Act  ^Yi\c\i 
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imposed  an  inhabited  honse  dnty»  Parliament  ds- 
termined  to  grant  relief  in  certain  cases  in  aid  of 
the  taxpayers.  Now  houses  not  occapied  at 
night,  but  used  only  for  trade  purposes  oy  day, 
are  an  instance  in  which  relief  was  granted.  But 
the  Legislature  did  not  enter  into  details,  and  did 
not  exempt  a  building  snob  as  this  is,  that  is  to 
say,  a  smgle  building  occupied  and  nsed  bj 
different  persons  for  different  purposes.  The 
statute  could  not  deal  with  sach  nice  questions. 
Then  Parliament  afterrrards,  in  passing  the 
32  <&  33  Vict.  c.  14,  s.  11,  determined  to  exerdee 
a  further  act  of  liberality,  and  extended  the  exemp- 
tion to  cases  where  a  servant  remained  all  night 
on  the  premises  for  the  purpose  of  protection. 
That  section,  then,  was  the  extension  of  a  boon ; 
so,  in  such  a  case  as  the  present,  where, 
speaking  roughly,  nine-tenths  of  a  building  msj 
be  occupied  solely  for  trade  purposes,  and  m 
remaining  tenth  for  some  other  purpose,  it  would 
seem  a  fitting  and  reasonable  thing  that  the  com- 
missioners should  make  some  abatement  or  allow- 
ance But  the  construction  of  the  Act,  I  think,  is 
clear,  and  the  Crown  is  in  strictness  entitled  to 
the  judgment  of  the  court  for  the  full  amoont 
claimed  without  any  abatement. 

Cleasbt,  B. — I  am  of  the  same  opinion.  We  are 
here  dealing  with  a  claim  to  exemption  from  datj, 
and  we  have  to  construe  the  sections  of  the  Act 
very  strictly.  The  facts  here  are  similar  to  those 
in  the  case  before  the  two  judges  to  which  referenoe 
has  been  made,  and  the  commissioners,  have,  on 
a  similar  state  of  facts,  differed  fironi  the  concb- 
sions  of  the  learned  judges.  The  commissionen, 
I  think,  are  wrong,  and  their  view  cannot  be  up- 
held. The  exemption  applies  only  where  the 
subject  matter  of  the  assessment  is  that  to  which 
the  exemption  refers.  Now  the  language  of  the  Act 
of  57  G^o.  3,  to  which  my  Brother  Bramwell  has  so 
fully  referred,  is  very  clear  on  the  point,  and, 
when  read  carefully,  shows  the  intention  of  the 
Legislature  and  the  construction  of  the  statute  to 
be  such  as  he  has  already  stated. 

Judgment  for  {ks  Crown. 

Attorney  for  the  appellant,  the  Solicitor  to  Ha 
Inland  Revenue, 

Attorneys  for  the  respondent,  W.  and  /.  Flower 
and  Nussey, 


June  25  and  July  7, 1875. 
Lucas  v.  Mason. 

Assault — Chairman  of  public  meeiinff — Duty  of  to 
keep  order — Order  by  to  remove  disorderly  jmt- 
sons — Liahiliiy  of  for  consequent  removai--'}R»' 
taken  identity  of  person  removed — RdaHon  of 
mazier  and  servant — Authority — Sxerdee  ofiit' 
cretion. 

The  plaintiff  was  present  at  a  puhlie  meeting  eon^ 
vened  by  memhers  of  the  Church  Liberation  Assfh 
ciaiion,  of  which  meeting  the  defendant  acted  or 
chairman.  In  the  course  of  the  proceedings  oa 
interruption  occurred  near  the  spot  where  tks 
plaintiff  was  standing,  whereupon  the  drfendmd 
said,  "  Bring  those  men  to  the  front  who  en 
making  tho  disturbance,*^  and  tkereupem  (la 
plaint'Q^,  who  wa^  making  no  dieturbasusSp  wes 
laid  hold  of  by  a  man  with  a  white  ribhem  in  Aai 
coat,  and  by  two  poUcemen,  and  droofei  eest 
»ofmft'b«w^K^  Ift  ilvft  front  port  qf  jkm  gemrji.   £i 
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an  action  against  the  defendant  for  siich  assault, 
the  learned  judge,  being  of  opinion  thai  there  was 
no  evidence  for  the  jury  of  the  liability  of  the  de^ 
fendant  for  the  acts  of  the  persons  who  so  seized 
the  plaintiff,  directed  a  nonsuit  to  be  enf.ered, 

Meld  by  the  Court  of  Exchequer  {Bramwell,  Cleasby, 
mnd  PoUock,  BB.),  thai  the  nonsuit  was  right, 
and  that  the  defendant  was  not  liable  for  the  acts 
of  those  persons. 

.Although  it  must  be  assumed  that  the  man  with  the 
white  ribbon  was  in  the  position  of  a  steward, 
whose  duty  it  was  to  assist  the  chairman  in 
keeping  order,  and  that  he  and  the  policemen 
acted  in  the  honest  though  mistaken  belief  that 
the  plaintiff  was  making  a  disturbance,  there 
was  no  evidence  for  the  jury  of  a  general  or  im- 

f)lied  authority  by  the  defendant  going  beyond  the 
imit  of  that  which  was  created  by  the  express 

words  used,  or  of  any  authority  to  the  person 

ordered  to  "  bring  the  disturber  to  the  front"  to 

exercise  a   discretion  as  to  who    were  the  die* 

twrbers, 
Seymour  v.  Greenwood  {7  H.  ^  N,  354),  and  the 

casts  of  master  and  servant  and  principal  and 

agent  distinguished, 
Thb  plaiiiti£P  brought  an  action  against  the  defen- 
dant for  an  assault,  under  the  circumstances 
set  forth  in  the  judgment  hereunder,  at  the  trial  of 
which,  before  Pollock,  B.,  at  the  last  spring  assizes 
at  Manchester,  the  plaintiff  was  nonsuited,  the 
learned  judge  being  of  opinion  that  there  was  no 
evidence  for  the  jury  of  the  defendant's  liability 
for  the  acts  of  the  persons  who  committed  the 
assault.  A  rule  nisi  having  subsequently  been 
moved  for  and  obtained  on  the  part  of  the  plaintiff 
to  set  that  nonsuit  aside. 

Pope,  Q.C.  and  Edwards,  Q.C.,  for  the  defendant, 
showed  cause  against,  and 

Torr,  Q.O.  and  B,  H,  Collins,  for  the  plaintiff, 
enpported  the  rule.  Gur,  adv.  vult. 

The  facts  of  the  case  and  the  arguments  of 
counsel  on  the  rule  need  not  here  be  stated,  as 
they  sufficiently  appear  in  the  judgment  of 
the  court  (Bramwell,  Cleasby,  and  Pollock, 
BB.)»  which  was  now  read  by  Ampulett,  B.,  as 
follows : 

July  7. — The  plaintiff  in  this  case  by  his  declara- 
tion, alleged  that  the  defendant  assaulted  and 
injured  him,  to  which  the  only  plea  material  to  the 
question  now  before  us  is  '*  not  guilty.''  The 
cause  was  tried  before  Pollock,  B.,  at  the  last 
Manchester  Assizes,  when  the  plaintiff,  being 
called  as  a  witness,  proved  that  he  was  present  in 
the  gallery  of  a  large  hall  where  there  was  a  | 
meeting,  convened  by  members  of  the  Church 
Xiiberation  Association,  and  of  which  the  plaintiff 
acted  as  chairman.  In  the  course  of  one  of 
the  speeches  there  was  an  interruption  in  the 
gallery  near  to  the  place  where  the  plaintiff  was 
standing,  upon  which  the  defendant  said,  "  I  shall 
be  obliged  to  bring  those  men  to  the  front  who 
are  making  this  disturbance.  Bring  those  men 
to  the  front."  The  plaintiff  was  making  no  dis- 
turbance. The  plaintiff  stated  that  upon  this  a 
man  with  a  white  ribbon  in  his  coat  and  two 
policemen  seized  him  and  dragged  him  over  some 
benches  to  the  front  part  of  the  gallery,  whereby 
be  was  bruised  and  injured.  The  learned  counsel 
for  the  defendant  at  the  trial  submitted  that  there 
was  no  evidence  which  ought  to  be  left  to  the 
jnrj  of  the  liability  of  the  defendant  for  the 
acta  of  those  who  bo  seized  the  plainiiffy  and 


the  learned  iudge   being  of  that  opinion   non- 
suited the  plaintiff.      It  was  not  shown  at  the 
trial  what  was  the  position  or  duty  with  relation 
to  the  meeting,  either  of  the  man  with  the  white 
ribbon  or  of  the  two  policemen,  or  that  instruc- 
tions had  been  given  to  them  by  the  defendant, 
or  any  one  else,  before  the  act  complained  of,  as 
to  keeping  order  or  otherwise.     We  think,  how- 
ever, that  it  must  be  assumed  that  the  man  with  the 
white  ribbon  was  in  the  position  of  a  steward,  whose 
duty  it  would  be  to  assist  the  chairman  in  keeping 
order  should  any  disturbance  arise.    It  must  also, 
we  think,  be  assumed  that  what  was  done  by  the 
man  with  the  white  ribbon  and  the  policemen  was 
done  under  the  honest   though  mistaken  belief 
that    the  plaintiff    was  one  of  those  who  were 
making  the  disturbance.     It  was  not  suggested 
that  the  defendant  had  personally  been  guilty  of 
any  wrongful  act,  or  that  he  had  by  express  in- 
structions authorised,  or  by  subsequent  ratifica- 
tion adopted,  the  wrongful  act  complained  of.    If, 
therefore,  any  liability  attached  to  the  defendant, 
it  must  be  in  consequence  of  the  general  relation- 
ship which  existed   between  the  defendant  and 
those    who    brought    the    plaintiff    forward,    or 
because  his    order    to  bring    the   disturbers  to 
the  front  meant  "  Determine  who  are  disturbers, 
and,  when  you  have    done    so,    brin^    forward 
those  whom  you  so  determine  to  be  disturbers.*' 
Under  these  circumstances  it  becomes  necessary 
to  consider  whether  there  was  any  evidence  to 
show  that  the  defendant's  order  had  that  meaning, 
or  would  reasonably  be  so  understood  by  those  to 
whom  he  gave  it,  which  is  involved  in  the  question 
whether  upon  any  principle  of  law  the  defendant 
could  be  made  liable  in  this  action.    Where  the 
trespass  complained  of  is  the  direct  and  necessarv 
consequence  of  an  order  given  for  its  committal, 
the  person  who  gives  the  order  is  clearly  liable  for 
the  consequences,  as  much  as  if  the  trespass  were 
done  by  his  own  hand ;  and  where  the  relation  of 
master  and  servant  exists,  the  former  is  liable  for 
the  tortious  acts  of  the  latter,  wherever  they  are 
such  as  come  within  the  scope  of  the  servant's  duty, 
although  in  doing  the  particular  act  complained 
of  he  may  have  exceeded  his  authority,  provided 
that  what  he  does  is  in  the  honest  belief  that  he  is 
executing  his  master's  orders ;  for  in  most  cases 
where  a  duty  is  to  be  performed  or  an  act  done 
by  a  servant,  some  discretion    must   be  vested 
in  him  to  whom  the  doing  of  it  is  committed; 
and  where  this  is  so,  the  master  cannot  enjoy 
the    benefit    of    his    servant's    acts    which    in- 
volve this  discretion  without  being  responsible 
for  their  results.    This  rule  holds  especially  where 
the  master  is  absent,  and  the  duty  to  be  performed 
vicariously  is  general  in  its  character,  as  in  the 
case  of   conductors  of   public    vehicles,  railway 
servants,   and  the    like.    Thus    in    the    case    of 
Seymour  v.  Greenwood  (7  H.  &  N.  354)  the  Court 
of  Exchequer  Chamber  held  the  defendant,  who 
was   the   owner  of  an   omnibus,  liable    for   the 
act  of  his  guard  in  removing  a  passenger  who 
was  supposed  to  be  drunk;    for,    as    was    said 
by  the  court,  "  the  master,  by  giving  the  guard 
authority  to  remove  offensive  passengers,  necessa- 
rily gavehim  authority  to  determine  whether  any 
passenger  had  misconducted  himself."    Instead  of 
this,  in  the  present  case  there  was  no  relation  of 
master  and  servant,  or  of  principal  and  general 
agent,  or  agent  for  such  oases  as  might  occur  in 
the  abaenoe  ol  tAift   y^^'^^  ^"^  *"  ^^i^sss^^a^ 
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direction  as  to  a  partioular  matter ;  and  this  not 
only  prevents  the  decisions  referred  to  binding  ns 
as  authorities,  bnt  makes  them  inapplicable  in 
principle.  In  the  case  of  master  and  servant, 
the  cnaracter  of  and  duties  attaching  to  the 
Employment  are  known  and  defined  before- 
hand. ,The  servant  who  is  to  perform  them 
is  selected  accordingly.  In  the  present  case 
no  sach  relationship  existed  in  the  first  instance, 
nor  did  it  arise  danne  the  transaction.  It  is,  no 
doubt,  the  duty  of  Uie  chairman  of  a  meeting 
where  a  large  body  of  people  are  gatliered  to- 
gether to  do  nis  best  to  preserve  order ;  and  it  is 
equally  the  duty  of  those  who  are  acting  as  stewards 
or  managers  to  assist  him  in  so  doing ;  but  the 
nature  and  extent  of  the  duty  on  both  sides  cannot 
be  very  closely  defined  d  priori,  and  must  neces- 
sarily arise  out  of,  and  in  character  and  extent 
depend  upon,  the  events  and  emergencies  which 
may  from  time  to  time  arise.  There  is  no  such 
pre-existing  relationship  as  exists  in  the  case  of 
master  ana  servant,  and  there  is,  we  think,  no 
ground  for  extending  by  implication  an  express 
aulhority  limited  in  its  terms.  The  disturbance 
which  gave  rise  to  the  defendant's  words  took 
place  in  the  presence  of  those  who  acted  upon 
them.  They  were  nearer  to  the  plaintiff  than  was 
the  defendant,  and  if  in  doubt,  might  have  re- 
ferred to  the  defendant  for  further  instructions. 
It  does  not,  therefore,  seem  to  us  that  there  was 
any  evidence  which  should  have  been  submitted 
to  the  iury  of  a  general  or  implied  authority  going 
beyond  the  limit  of  that  which  was  created  by  the 
express  words  used,  or  of  any  authority  to  the 
persons  ordered  to  "  bring  the  disturbers  to  the 
front"  to  exercise  a  discretion  as  to  who  were 
disturbers.  This  rule  must  therefore  be  dis- 
charged. Rule  discharged  (a) 

Attorneys  for  the  plaintiff.  Bower  and  Cotton, 
agents  for  Gardner  and  Homer,  Manchester ; 

Attorneys  for  the  defendant,  Johnson  and 
Weaiherall,  agents  for  0,  Radfield,  jun.,  Man- 
chester. 


Monday,  Jan.  18, 1875. 

V AUG  HAN  v.   HaMPSON. 

Assault — Meeting  of  banhr^ipt*s  creditors  at  defen- 
dants office — Plaintiff  present  as  proxy  of  a 
creditor' — Defendant  elected  chairman — Plaintijff 
refusing  to  leave  on  defendants  reqttsst — Re- 
moval of  plaintiff  by  force — Liability  of  defendant 
— Trespasser  —  Lictncee  —  Bight  coupled  with 
an  interest. 

Action  for  assault.  Plea,  that  the  defendant  was 
possessed  of  an  office  and  premises  wherein  the 
plaintiff  was  trespassing,  whereupon  tlie  defendant 
requested  him  to  leave  the  said  office  and  premises, 
which  the  plaintiff  refused  to  do,  and  thereupon 
the  defendant  gently  removed  him,  8fc.  Replica- 
tion, that  before  and  ai  the  time,  ^c,  one  M.  had 
instituted  liquidation  proceediyigs  under  the  Bank- 
ruptcy Act  1869  in  the  County  Court,  and  had 
convened  a  general  meeting  of  his  creditors,  to  be 
holden  at  the  office  and  premises  in  the  plea  men- 
tioned on  the  3rd  Feb.  1874,  and  the  defendant 
was  the  solicitor  of  M.  in  such  proceedings,  and 
in  and  about  summoning    tlie    said    meeting, 

(a)  See  next  case,  Fav^hon  v.  Hompson  ^it^jraV 
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which  was  duly  held  ai  (he  said  time  and  plaee; 
and  the  plaintiff,  then  being  the  solidtar  and  dudji 
appointed  fMTOxy  of  T.,  a  erediiorofM.f  attended  the 
said  meeting  as  euoh,  and  the  defendant  was 
present  at  the  said  meeting  ae  eolicOor  and  on  hehcdf 
of  M.,  and  officiated  thereat  as  the  dsdy  elected 
chairman  thereof;  and  a  proof  made  under  ike 
said  proceedings  by  T.,  then*  bevnq  stich  creditor, 
and  a  writing  under  T.'s  hand  duly  appaintU^ 
the  plaintiff  his  promt/  in  the  matter  of  the  said 
proceedinas,  were  proauced  to  (he  defendant,  then 
oeing  sucn  chairman,  and  afterwards  and  during 
the  continuance  of  the  said  meeting,  and  b^ors 
the  termination  or  adjoummsnt  thereof,  and 
whilst  the  plaintiff  was  lawfully  attending  the 
same  as  such  proxy  at  the  said  office  and  pre- 
mises in  the  plea  mentioned,  the  plaintiff  refused 
to  leave  the  same  when  so  requested  by  the  defm- 
dant,  cts  he  lawfully  might  for  the  cause  afort' 
said. 
On  demurrer  to  the  ahove  replicaiion,  it  was  hdi, 
by  the  Court  of  Exchequer  (Cleasbp,  Pollock,  aiii 
Amphlett,BIi.),  giving  judgment  in  favour  of  (he 
plaintiff,  that  the  plaintiff  wets  not  a  trespasser  <m 
the  occasion.  The  defendant  having  given  tls 
plaintiff  leave  to  be  present  at  the  meeting  as 
proxy  Jor  a  creditor,  the  latter  had  a  right,  eow" 
pled  with  an  intere^,  entitling  him  to  be  on  the 
defendant's  premises. 
Per  Pollock,  B.  —No  question  arises  €u  to  ike 
aiUhority  of  the  defendant  as  chairman  of  ike 
meeting  to  turn  (he  plaintiff  out ;  no  such  aUega* 
tion  appears  in  the  plea. 
Wood  V.  Ledbitter  (13  If .  |-  IT.  838 ;  14  L.  J.  1«1, 

Ex.),  distinguished. 
To  a  declaration  in  an  action  for  assault  and 
battery  of  the  plaintiff  by  the  defendant,  the 
defendant  pleaded  (inter  alia)  that  at  the  time  of 
the  alleged  assault  and  battery  the  defendant  wis 
possessed  of  an  office  and  premises  whereia  the 
plaintiff  was  trespassing,  whereupon  the  defai- 
dant  reauested  the  plamtiff  to  leave  the  said 
office  and  premises,  wnich  the  plaintiff  refused  to 
do,  and  thereupon  the  defendant  moUiter  maswi 
imposuit,  &c. 

Eeplication : — That  before  and  at  the  time,  &^ 
one  Joseph  Morissy,  under  the  provisions  of  the 
Bankruptcy  Act  1869,  had  duly  instituted  certain 
proceedings  in  the  County  Court  of  Lancashire 
holden  at  Salford,  for  liquidation  of  his  affairs  bj 
arrangement  or  composition  with  his  crediton, 
and  had  duly,  and  with  their  previous  consent  and 
concurrence,  summoned  a  general  meeting  of  hii 
creditors,  to  be  held  at  the  said  office  and 
premises  in  the  said  plea  mentioned,  od 
the  3rd  Feb.  1874,  and  the  defendant  acted 
as  and  was  the  solicitor  of  the  said  Joseph 
Morissy  in  and  about  the  said  proceeding 
and  in  and  about  the  summoning  of  the  said 
meeting  and  the  said  meeting  was  duly  hdd  at 
the  said  time  and  place,  and  the  plaintiff;  then 
being  the  solicitor  and  duly  appointed  proxy  of 
George  Taylor  and  John  Taylor,  creditors  of  the 
said  Joseph  Morissy  under  the  said  proceedings* 
attended  there  as  such  proxy  and  solicitor,  and 
the  defendant  was  present  at  and  attended  the 
said  meeting  as  the  solicitor  and  on  behalf  of  the 
said  Joseph  Morissy,  and  officiated  thereat  as  the 
duly  elected  chairman  thereof;  and  a  ootain  woof 
duly  made  under  the  said  proceedings  by  the  laid 
G^or^e  Taylor  and  John  Taylor,  then  bdiig  ud 
c^tDJoi^  \A  \)A  5n»^^\fs6ik  ^  the   laid  Rki^ 
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Uorisay,  and  a  certain  inBtmment  in  writiDft, 
under  tbe  hands  of  the  said  George  Taylor  and 
John  Taylor,  duly  appointing  the   plaintiff  their 

Sroij  in  the  matter  of  tbe  said  proceedingit,  were 
aly  handed  in  and  produced  to  the  defendant, 
tben  being  chairman  of  the  said  meeting  aa  afore- 
aaid)  and  afterwards,  and  dnrinit  Che  continuance 
of  the  Baid  meeting,  and  before  tue  termination  or 
Kdjournment  thereof,  and  whilst  the  plaintiff  waa 
Iftwfnlly  attending  the  said  meeting  aa  snch  proxy 
SB  aforesaid  at  the  said  office  and  premisea,  the 
plaintiff  did  refuse  to  leave  the  same  when  he 
wag  eo  requested  by  the  defendant,  aa  he  lawfully 
might  for  the  cause  aforesaid. 

Demurrer  to  the  replication  on  the  ground  that 
tlie  facta  therein  alleged  disclose  no  right  in  the 

Elaintiff  to  remain  in  the  defendant's  office  after 
aving  been  requested  by  the  defendant  to  leave 
the  same.     Joinder  in  demurrer. 

Points  of  argument  for  defendant  in  support  of 
tbe  demurrer ; — First,  that  a  solicitor,  by  conven- 
ing or  allowing  a  meeting  of  creditors  to  be  held 
in  his  office,  does  not  confer  upon  the  solicitor  or 
proxy  of  any  creditor  the  right  to  remain  in  the 
Bftid  office  until  the  end  of  the  meeting.  Secondly, 
that  such  conduct  of  the  defendant  amounts  in 
law  merely  to  a  permission  or  licence  to  enter  his 
office  and  attend  the  said  meeting,  but  not  to  per- 
BiBt  in  remaining  there  after  notice  to  leave  by  the 
occupier.  Thirdly,  that  if  thereby  tbe  rights  of 
the  creditor,  his  aoltcitor  or  proxy,  are  injurioualy 
affected,  bis  remedy  is  not  by  persisting  in  re- 
maining, but  in  an  application  to  tbe  Bankruptcy 
Courttoannul  or  rectilj  tbe  proceedings.  Fourthly, 
that  the  replication,  whilst  admitting  the  de- 
fendant's possession  of  the  office,  dieclosea  no  facta 
entitling  tbe  plaintiff  to  remain  there  against  the 
defendfmt'a  will. 

Bertckell,  Q.G.(with  whom  was  Woodard)  for  the 
defendant,  in  support  of  tue  demurrer. — The  fact 
of  the  plaintiff  having  been  invited  to  attend  the 
meeting  gave  him  no  special  right  to  be  on  the 
defendant's  premises,  and  npon  the  defendant's  re- 
questing him  to  depart  he  was  bound  to  go  ;  and 
hia  true  remedy,  if  he  were  aggrieved  or  annoyed 
thereby,  would  have  been,  not  an  action  at  law, but 
Ma  application  to  the  Banlcmptcy  Court  to  review 
the  proceedings.  The  case  of  Wood  v.  Ledbitter 
(13  M.  A  W.  838 ;  14  L.  J.,  N.  S.,  161,  Ex.)  is  an 
knthority  in  point  for  tbe  defendsnt,  and  is  a  case 
that  has  never  been  questioned.  What  greater  or 
more  right  had  the  plaintiff  to  be  on  the  de- 
fendant's premises  here  than  the  plaintiff  had  to 
be  on  the  race  stand  in  that  case  F  In  the  present 
case  he  was  present  merely  by  the  defendant's 
permission,  but  in  tbat  cose  it  waa  a  matt«r  of 
contract.  The  defendant  here  permitted  the 
c3«ditora  to  meet  at  bis  office  ;  bnt  that,  it  is  anb- 
mitted,  gave  the  plaintiff  no  greater  right  or  in- 
terest than  there  was  in  Wood  v.  Ledbitter.  [Pol- 
lock, B.,  refers  to  Wood  v.  lianley  (11  A.  &E.  34; 
9  li.  J.,N.  S.,27,Q.  B.)]  In  tbat  case  the  interest 
was  a  substantial  interest  in  goods  which  the  de- 
fondant  had  purchaaed,  which  is  quite  different 
trom  having  an  intereat  merely  in  proceedinga  that 
are  going  on.  At  most  the  plaintiff  was  a  mere 
lioenKS  oy  parol,  and  tbe  licence  was  revocable  at 
any  moment.  A  licence  giving  on  interest  must 
bebT  deed.  Bnt,  secondly,  whether  the  defendant, 
ait  churmaQ  of  tbe  meeting,  was  right  or  wrong 
in  deddinf^  that  plaintiff  luud  no  right  to  be  present, 
aJDd  reqninng  him  to  go,  is  quite  immaterial.    Hti 


decision  as  chairman  woa  absolute,  and  it  is  nnt 
necessaiT  to  argue  that  he  was  right  in  his  conoln- 
aion.  His  decision  was  absolute,  and  the  plaintiff 
has  his  remedy  if  the  chairman  was  wrong.  The 
facts  set  up  in  the  replication  show  that  the  de- 
fendant had  a  right  to  turn  the  plaintiff  out. 

Benjamin,  Q.C^,  for  the  plaintiff  aonira,  was  not 
called  to  sapport  the  replication. 

Clxasby,  B.— To  an  action  for  an  assault  there  is 
a  plea  that  the  plaintiff  was  trespassing  on  the  de- 
fendant's premises,  and,  refusing  to  go  when  re- 
quested to  do  so  by  the  defendant,  the  latter  gently 
removed  him ;  to  which  the  plaintiff  replies,  setting 
forth  the  circumstances  under  which  he  was  by 
request  present  at  the  meeting  which  was  held  at 
the  defendant's  office.  The  question  is  whether  or 
not  the  plaintiff  was  a  trespasser  on  the  occasion  in 
question.  We  are  of  opinion  that  he  was  not.  He 
was,  on  the  contrary,  one  of  a  number  of  persons 
who  went  to  the  defendant's  office  by  invitation  to 
attend  a  meeting  of  creditors,  in  order  to  discnss 
what  steps  should  be  taken  in  the  matter  of  thd 
liquidation  proceedings  against  the  bankrupt,  for 
some  of  whose  creditors  the  plaintiff  was  acting  as 
tbe  solicitor  and  duly  appointed  proxy  on  the  occa- 
sion, Thedefendanthad  given theplaintiff  leave  and 
licence  to  be  present,  and  the  latter  therefore  had 
a  right,  coupled  with  an  interest,  entitling  him  to 
be  on  the  aefendant's  premises.  Our  judgment 
mnst  be  for  tbe  plaintiff. 

Pollock,  B. — I  entirely  agree  with  my  brother 
Cleosby.  I  do  not  think  that  any  ouestion  arises 
here  as  to  whether  the  defendant  bad  or  not  any 
authority  as  chairman  of  the  meeting  to  tnm  the 
plaintiff  out.     No  such  allegation  appears  in  the 

Elea.  This  case  is  not  governed,  in  my  opinion, 
y  that  of  Wood  v.  Ledbitter  (u&i  aup.),  on  which 
Mr.  Herschell  seemed  to  rely  as  an  authority  in 
favour  of  the  defendant  here.  It  that  oose  there 
was  a  contract  for  pleasure.  In  the  present  case 
therq  was,  aa  my  brother  Gleasby  has  said,  a 
right  coupled  with  an  interest  in  the  plaintiff  to 
be  where  he  was. 

AupuLETT,  B. — I  am  of  the  same  opinion ;  and 
I  will  only  add  that  if  wo  could  come  to  any  other 
conclusion  I  think  it  would  be  a  great  scandal  to 
the  law. 

Judgrnetitfor  fie  ■plaintif.  (a) 


Attorneys  for  the  defendant,  EdwaTd$,  Layton, 
and  Jucquet,  agents  for  A.  D.  WalmUletj,  Man- 
chester. 


Wednetday,  July  14. 

(Before  the  Loeds  Justices.) 

Baztek  v.  Boweb. 

Injttnetion — NuUanee  —  Noite  —  Light  and  air — 

Delay. 
Bin  by  truateet  of  an  Independent  chapel,  againel 
ownem  of  a  firm  of  boiUr  makere  ahote  premitet 
were  eUuaU  on  the  towth  *uie  of  the  ehapel  and 
eeparaied  from  it  by  a  narrow  lane.  The  ehapel 
woe  buOt  in  1840,  and  in  1870  the  dfftndantt 
buill,  on  what  waa  then  an  open  yard,  a  iAmL  *» 


(a)  BMth«vna%UAcai 
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which  they  had  since  been  carrying  on  their 
huevness.  The  plaintiffs  prayed  for  wn  injuno" 
Hon  to  restrain  the  defendants  from  permitting 
so  much  of  the  shed  erected  by  them  to  remain  as 
would  interfere  or  obstruct  the  free  and  uninter- 
rupted  passage  of  light  and  air  to  the  plaintiff*s 
premises,  and  from  allouring  to  be  made  or  con' 
tinuing  any  noise  substantially  interfering  with 
the  due  carrying  on  of  religious  services  and 
ceremonies,  and  the  due  holding  of  meetings  and 
day  and  Sunday  schools.  The  defendants  wrote 
a  letter  on  the  2othJune  1871,  relating  exclusively 
to  the  nuisance  by  noise,  in  which  they  promised 
to  do  what  was  possible  to  abate  such  nuisance, 
and  that  if  proceedings  should  become  necessary, 
the  trusteees  of  the  chapel  should  not  be  prejudiced 
bv  delay.  The  biU  wa^  filed  on  the  19th  Jan, 
1874. 
Beld  {affirming  the  decree  of  Ba^con,  V,G.)  that  the 
plaintiffs  were  entitled,  not  only  to  an  injunction 
in  respect  of  the  nuisance  by  noise,  but  also  to  an 
injunction  restraining  the  defendants  from  alZoto- 
ing  so  much  of  the  shed  to  remain  as  obstructed 
the  access  of  light.  The  word  "  air  **  ought  never 
to  be  inserted  as  a  comm^m  form  in  an  order 
restrainina  the  obstruction  of  light,  where  there 
is  no  evidence  that  the  access  of  air  has  been 
reaUy  interferred  with. 
Hie  court  would  not  allow  plaintiffs  to  use  the  in' 

junction  oppressively. 
This  was  an  appeal  by  the  defendants  from  a  deci- 
sion of  Bacon.  Y.C.,  under  the  following  circnm- 
stances  :  The  suit  was  institated  by  the  trustees  of 
an  Independent  chapel  in  Burlington-street,  Liver- 
pool, for  an  injunction  to  restrain  the  defendants, 
who  were  boiler  manufacturers,  from  carrying  on 
their  business  in  such  a  way  as  to  interfere  with 
the  services  in  the  chapel  and  the  teaching  in  the 
adjoining  school.  The  chapel  ran  backward  from 
Burlineton-street  to  the  south  until  it  abutted  on 
a  smallpassage.  The  rear  of  the  chapel,  looking 
on  to  the  passage,  was  pierced  with  seven  windows, 
four  of  which  lighted  the  chapel  itself  and  the 
other  three  the  schoolrooms  under  the  chapel.  The 
ohapel  and  schoolrooms,  with  the  exception  of  two 
small  class  rooms  built  on  to  the  south  end  of  the 
chapel,  wore  erected  in  1840,  and  from  that  year 
had  been  respectively  used  for  religious  worship 
and  instruction.  The  portion  of  the  premises  used 
as  a  chapel  was  used  for  the  following  purposes : 
Sunday,  religious  service;  Monday,  temperance 
meeting;  Tuesday,  Band  of  Hope  and  literary 
meetings,  alternately ;  Wednesday,  singing  class, 
weekly  and  monthly  church  meeting ;  Thursday, 
weekly  prayer  meeting.  The  services  on  Sunday 
were*  almost  continuous.  The  chapel  was  also 
licensed  for  marriages,  and  was  used  for  that  pur- 
pose. The  piece  of  land  which  was  separated  from 
y^  the  chapel  by  the  above-mentioned  passage,  was 
'  formerly  used  as  a  timber  yard  and  afterwards  as* 
a  storage  yard.  The  defendants,  at  the  end  of  the 
year  1870,  erected  a  shed  on  this  piece  of  land, 
which  they  used  for  the  purposes  of  their  trade. 
The  plaintifis  alleged  that  the  defendants'  business 
was  very  extensive,  and  that  continual  hammering 
was  going  on  in  the  shed  from  early  in  the 
morning  until  ten  or  eleven  at  night,  and  that 
in  consequence  of  the  noise  it  was  impossible 
to  hold  any  meeting  in  the  chapel,  as  the 
Bpe&kerB  could  not  be  heard,  or  to  carry  on 
.  the  acbool,  as  the  children  could  "heat  -noxYAn^ 
on  luxount  of  the  noise.    The  pVamUfi.^  ivxrvVeT 


alleged  that  on  every  fourth  Sunday,  a 
process  of  cleaning  boilers  took  place,  which 
caused  so  much  noise  as  to  seriously  interfere  with 
the  services  in  the  chapel.  The  shed  also  affected 
the  lights  of  the  chapel  and  schoolroom,  so  tiiat  in 
the  latter  artificial  light  was  alwaya  neressary. 
On  the  24th  June  1871,  the  plaintiff's  soliciton 
wrote  to  the  defendants  pointing  out  the  nuisance 
and  stating  that  they  were  unwilling  to  adoptr 
legal  proceeding  unless  forced  to  do  so,  to  which 
letter  they  received  the  following : 

We  have  your  letter  of  the  24th,  written  on  belialf  of 
the  tmsteea  of  the  Barlington-street  ehapel«  and  ii 
reply  beg  to  say  that  we  shall  take  every  preoantiim 
not  to  make  any  noise  during  the  hours  of  aerviee,  is 
fact,  ae  a  matter  of  oonrse,  the  inferenoe  would  be  tiitl 
our  working  hours  will  not  fall  at  a  time  for  serviee  m 
the  chapel.  We  have  also  to  express  onr  assent  to  tkf 
eifeot  that,  shoald  it  at  any  f ntnre  time  become  a  Bm> 
sanoe  and  compel  the  trastees  to  take  any  proceedingi, 
we  are  willing  to  aasnme  that  they  are  not  damaftd  ia 
their  rights  by  delay  ;  but,  on  the  other  band,  tms  ad- 
miision  mast  not  be  taken  ae  an  aoqxiiesoenos  on  osr 
pirt  that  they  have  any  legal  rights,  or  in  any  vay  pce^ 
jndice  oar  d^enoe,  shoold  enoh  become  neoeessiy. 

All  attempts  at  a  settlement  having  failed,  tbe 
plaintiffs  eventually  filed  their  bill  on  the  9th  Jas. 
1874,  praying  that  the  defendants  might  be 
orderea  to  pull  down  the  shed,  and  also  might  be 
restrained  from  carrying  on  their  business  in  socb 
a  way  as  to  interfere  with  the  services  in  the 
chapel  and  the  teaching  in  the  school. 

Upon  an  interlocutory  application  for  an  injunc- 
tion, the  defendants  entered  into  an  nndertaJdog 
to  stop  all  noisy  work  at  seven  o'clock  in  tbe 
evening  on  such  evenings  as  the  plaintiffs  should 
give  them  notice  that  they  required  to  use  tiie 
chapel,  and  to  stop  work  during  weddings,  and  not 
to  clean  their  boilers  on  Sunday.  In  the  court 
below  Yice-Chancellor  Bacon  said  : — The  plaintifis 
have  established  their  right  to  an  injunction  on 
both  grounds.  The  most  important  objectkai 
raised  on  behalf  of  the  defendants  against  an  injnzK' 
tion  being  granted  as  to  the  obstruction  of  li^ 
and  air  was  the  length  of  time  which  had  elapsed 
since  tte  obstruction  was  first  erected.  This  would 
be  a  good  defence  if  the  plaintiffs  had  made  no 
complaint,  and  had  allowed  the  defendants  to  think 
that  they  had  no  objection  to  the  erection  of  tbe 
shed ;  but  here  there  is  no  such  ground  for  com- 
complaint  of  delay.  The  plaintiffs  solicitors  wrote 
to  the  defendants'  solicitors  with  respect  to  tbe 
nuisance  caused  to  them  by  the  shed,  and  on  tl^ 
26th  June  1871,  the  defendants'  solicitors  wrote  t 
letter  in  reply.  [After  quoting  the  letter,  wbicb 
is  set  out  above,  his  Honour  continued.]  It  is 
true  there  is  no  express  mention  of  light  and  sir 
in  this  letter,  but  the  letter  contains  this  passage: 
— '*  We  have  also  to  express  oar  assent  to  tbe 
effect,  that  should  it  (the  working)  at  any  fataie 
time  become  a  nuisance  and  compel  the  tnxsfeeei 
to  take  any  proceedings,  we  are  willing  to  assume 
that  they  are  not  damaged  in  their  rights  hj 
delay."  The  evidence  on  the  subject  of  the  nniwice 
is  conclusive.  Booms  which  were  used  for  tbe 
purposes  of  the  school  cannot  now  be  used  eicept 
by  introducing  artificial  light,  and  it  is  impotnbM 
to  say  that  the  light  is  not  in  some  degree  daim^ed. 
It  has  been  proved  also  that  no  use  can  be  mtde  d 
the  chapel  for  religious  or  other  pnrpoeea  diuiBf 
the  week,  owing  to  the  noise  in  theddendantt 
y  -^oxd,  where  the  working  is  prolonged  imftil  latest 
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been  argued  on  behalf  of  the  defendants,  the  ques- 
tion to  be  decided  is  one  of  damages,  and  the  plain- 
tiff's remedy  lies  at  law ;  but  the  question  to  be 
decided  is,  whether  the  plaintiffs  are  entitled  to  an 
injunction  or  not.  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  an  injunction  to  restrain 
the  defendants  from  allowing  so  much  of  the  shed 
to  remain  as  would  intercept  the  free  and  uninter- 
rapted  passage  of  light  and  air  to  the  plaintiffs' 
premises,  and  from  allowing  noise  to  be  made  in 
their  works  so  as  to  interfere  with  the  carrying  on 
of  religious  services  and  secular  meetings  in  the 
chapel,  and  the  carrying  on  of  Sunday  and  day 
schools ;  and  the  defendants  must  pay  the  costs. 

Jackson,  Q.C.  and  Bohinson,  Q.C.,  for  the  appel- 
lants, contended  there  were  no  special  circum- 
stances in  the  case  which  would  justify  the  court 
in  directing  the  removal  of  a  building  which  had 
been  erect^  so  far  back  as  1871,  but  the;^  further 
submitted  that  the  question  to  be  decided  was 
merely  one  of  damages,  and  that  the  plaintiffs 
remeay  was  at  law.  They  also  complained  of  the 
unqualified  form  of  the  ii^'unction  granted  by  the 
"Vice-  Chancellor. 

The  following  cases  were  referred  to  - — 

Curriers  Company  v.  Corbett,  12  L.  T.  Bep.  N.  8. 

109;  2]>r.  &Sm.355; 
City  of  London  Brewery  Compamy  v.  Tenncmt,  L. 

Bep.  9  Ch.  212  ;  29  L.  T.  Bep.  N.  S.  755 ; 
Kelk  y.  Pearson,  L.  Bep.  6  Ch.  809 ;  23  L.  T.  Bep. 

N.  8.458; 
Harvey  v.  Smith,  1  K.  &  J.  389  ; 
laertberg   v.   East  India   House  Estate  Company, 

9  L.  T.  Bep.  N.  8.  625;  33  L.  J.  892,  Ch. 

Key,  Q.C.  and  Crossley  for  the  plaintiffs,  were  not 
callea  upon. 

Lord  Justice  James  was  clearly  of  opinion  that 
the  order  of  the  Yice-Chancellor  ought  to  be 
affirmed.  From  the  evidence  given  on  behalf  of 
the  plaintiffs  it  was  unquestionable  that  the 
windows  of  the  chapel  had  been  darkened  by  the 
buildings  erected  by  the  defendants,  and  that  gas 
had  now  to  be  used  where  it  was  formerly  unneces- 
sary, and  there  was  really  no  substantial  contra- 
diction of  that  by  the  defendant's  testimony.  From 
the  whole  of  the  evidence  it  appeared  that  light 
bad  been  taken  away  from  the  plaintiff's  windows 
to  such  an  extent  as  to  amount  to  a  substantial 
diminution  of  their  light.  That  being  so,  the 
plaintiffs  were  entitled  to  an  injunction.  But 
then  it  was  said  the  court  had  never  ordered 
a  large  building  to  be  pulled  down  when 
the  plaintiffs  had  stood  oy  while  it  was 
building,  and  when  it  was  finished  had 
oome  and  asked  to  have  it  pulled  down.  Bat 
in  this  case  the  building  of  which  the  plaintiffs 
complained  merely  consisted  of  some  pillars  and 
an  iron  roof,  and  it  was  impossible  for  the  con- 
gregation of  the  chapel  to  know  what  affect  it 
would  have  on  the  access  of  light  to  their  chapel 
until  it  was  completed.  A  few  months  after  its 
completion  they  complained  of  it.  AH  that  need 
be  done  was  to  take  down  that  part  of  the  roof 
immediately  in  front  of  the  chapel  windows,  or 
put  a  glass  roof  up.  It  therefore  seemed  to  him 
that  there  was  nothing  to  induce  the  court  to  with- 
hold the  granting  of  a  mandatory  injunction. 
Then  as  to  the  question  of  noise,  it  appeared  that 
ibe  minister  of  the  chapel,  the  registrar,  and  other 
persons,  members  of  the  congregation,  all  stated 
m  their  affidavits  that  the  noise  of  the  defendants' 
works  actpally  interfered  with  hearing  what  was 
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said  in  the  chapel,  and  there  was  nothing  to  induce 
him  to  disbelieve  that  evidence.  The  plaintiffs 
were  therefore  also  entitled  to  an  injunction  as  to 
the  noise.  But  it  was  contended  that  even  if  the 
plaintiffs  were  entitled  to  such  an  injunction,  the 
injunction  granted  by  the  court  below  went  too 
far.  He,  however,  did  not  think  so.  He  did  not 
think  the  injunction  of  the  Vice- Chancellor  would 
prevent  the  defendants  carrying  on  their  works, 
except  at  such  times  when  by  so  doing  they  would 
substantially  interfere  with  the  use  of  the  chapeL 
In  his  opinion  it  was  not  likely  the  injunction 
would  be  used  oppressively  or  vexatiously,  but  on 
any  motion  to  commit,  the  fX)urt  would  take  care 
that  the  decree  was  not  used  oppressively.  With 
regard  to  the  word  "  air,"  which  had  crept  into 
the  Vice-Chancellor's  decree,  he  was  of  opinion 
that  that  word  ought  never  to  be  inserted  as  a 
common  form  where  there  was  no  evidence  that 
the  access  of  air  jiras  really  interfered  with. 

Lord  Justice  Mellish  concurred. 

Solicitors  :  /.  A.  Redhead,  for  Richardson,  Jones, 
and  Billson,  Liverpool ;  Chester,  Urquhart,  and  Co, 


Wednesday,  July  28, 1875. 
(Before  the  Lords  Justices.) 

FeEWEN  v.  FaEWEN. 

Irish  Church  Ad  1869  (32  f  33  Vid.  c.  4Q)— Devise 
of  Irish  advowsons  by  wdl  before  the  Ad — Death 
of  testator  after  theAct — Conversion  of  advowsons 
— Ademption, 
A  testator  by  his  unll  executed  in   1867  devised 
advowsons  vn  Ireland,    In  1869  the  Irish  Church 
Disestablishment  Act  was  passed,  and    thereby 
compensation  was  provided  to  be  paid  to  persons 
applying  within  three  years  from  the  passing  of 
the  Act,  in  respect  of  advowsons  vested  in  them, 
and  affected  by  the  Act.     The  testator  died  in 
1870,  noAjing,  after  the  noising  of  the  Ad,  eajf  • 
cuted  a  codic^il  which  dia  not  affect  the  devise  of 
the  advowson,  and  having  also  given  instructions 
for  an  application  to  be  made  under  the  Ad  in 
respect  of  the  advowsons  vested  in  him,     Co-m- 
pensation  was  awarded  after  his  death,  and  tlie 
present  was  a  special  case  for  tlie  purpose  of 
determining  whether  the  testator's  executors  or 
his  devisees  were  entitled  to  the  compensation 
money. 
Held    (affirming    the     decision    of    Hall,    V.C.), 
that  under  the  10th  sect,  of   the  Irish  Church 
Act,  from  the  passing  of   that  Act  the  advow' 
sons    of    the    benefices   affected    thereby,  ceased 
to  exist  except  as  to  the  temporary  right  of  pre- 
sentation before  1st  Jan,  1871 ;  and  tliat  the  com- 
pensation m.oneys  paid  in  respect  of  these  advow- 
sons must  be  taken  to  be  part  of  the  testator's 
personal  estate,  and  consequently  as  belonging  to 
riis  executors. 
This  was  an  appeal  from  the  decision  of  Hall, 
Y.C„  given  on  a  special  case  raising  an  important 
question  under  the  Irish  Church  Disestablishment 
Act  1869 — viz.,  whether,  in  a  case  where  a  testator 
possessed  of  advowsons  in  Ireland  had,  by  will, 
Defore  the  Irish  Church  Act  of  1869,  devised 
those  advowsons  and  had  died  after  the  passing  of 
the  Act  without  altering  his  will,  the  compensation 
moneys  subsequently  paid  under  the  Act  belonged 
to  the  persons  to  whom  the  advowsons  were  de- 
vised by  the  will,  or  went  to  tVvft  ^^^^fcoNK-c^  ^  "^^^^ 
testator  aa  i^V>  o^  Vii%  ^<sii«c^^^\»XA^. 
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The  facts  were  as  follows : — ^Thelate  Mr.  Thomas 
Frewen,  who  had  considerable  Irish  as  well  as 
English  property,  by  his  will,  dated  the  26th  Sept. 
1867,  devised  his  Inuishowen  estate,  in  the  county 
of  Cork,  and  the  advowsons  of  Innishowen,  St. 
Nicholas,  Gkdway,  and  Shmle,  in  Mayo,  to  his 
third  son  for  life,  with  remainder  to  his  issne  in 
tail  male,  and  made  a  similar  devise  of  his  Gal  way 
estates  and  the  advowsons  of  Bahoon  and  Ballina- 
courty  in  favour  of  his  fourth  son  and  his  issue  in 
tail  male.  On  the  1st  July  1869,  the  testator  ex- 
ecuted a  codicil  to  his  will,  not  affecting  this  devise; 
and  on  the  26th  of  the  same  month  the  Irish 
Church  Act  of  1869  was  passed. 

By  sect.  2  it  was  enacted,  that  "  On  and  afler 
the  Ist  Jan.  1871,  the  said  union  created  by  Act 
of  Parliament  between  the  churches  of  England 
and  Ireland  shall  be  dissolved,  and  the  said  church 
of  Ireland  hereinafter  referred  to  as  'the  said 
church/  shall  cease  to  be  established  by  law." 
Sect.  10  enacts  that,  "  Save  as  hereinafter  men- 
tioned, no  person  shall  after  the  passing  of  this 
Act  be  appointed  by  Her  Majesty,  or  any  other 
person,  or  corporation,  by  virtue  of  any  right  of 
patronage  or  power  of  appointment  now  existing, 
to  any  archbishopric,  bishopric,  benefice,  or  cathe- 
dral preferment  in  or  connected  with  the  said 
churco;"  and  sect.  18  enacted,  that  "The  com- 
missioners shall  as  soon  as  may  be  after  the  pass- 
ing of  this  Act  ascertiiin,  and  by  order  declare, 
the  amount  of  compensation  which  ought  to  be 
paid  to  any  |)er8on  or  body  corporate  who  or 
which  shall  within  three  vears  therefrom  make 
application  in  writing  to  this  effect  for  or  in  re- 
spect of  any  advowson,  right  of  presentation,  or 
nomination  to  any  benefice  or  cathedral  prefer- 
ment vested  in  or  belonging  to  such  person  or 
body  corporate,  and  affected  oy  the  provisions  of 
this  Act,  and  shall  by  and  out  of  the  moneys  for 
the  time  being  in  their  hands  pay  to  such  person 
or  body  corporate  the  amount  of  such  compen- 
sation as  ascertained  and  declared  as  aforesaid." 
And  bv  sect.  66  it  was  enacted  that,  if  any  vacancy 
should  occur  in  any  benefice  between  the  date  of 
the  passing^  of  the  Act  and  1st  Jan.  1871,  such 
vacancv  might  be  fiUed  up  by  the  person  who 
would  have  been  qualified  to  fill  it  up  if  the  Act 
had  not  been  passed.  In  Jan.  1870,  the  testator 
gave  instructions  that  an  application  should  be 
made  on  his  behalf  to  the  commissioners  under 
the  Act  for  compensation  in  respect  of  his  advow- 
sons ;  but  before  such  application  was  sent  in  he 
died,  in  Oct.  1870.  After  his  death  the  applica- 
tion was  renewed  on  behalf  of  the  persons  in  whose 
favour  the  advowsons  had  been  devised  by  the 
testator,  and  the  commissioners  ascertained  the 
amount  of  the  compensation  at  the  two  sums  of 
8979Z.  7s.  bd.,  and  of  1688^.  4«.  4d. ;  but  they  made 
such  sums  payable,  not  to  the  devisees,  but  to  the 
executors  of  the  testator ;  and  the  result  of  this 
was  a  special  case  seeking  the  opinion  of  the 
court  as  to  who  was  entitled  to  the  moneys.  In 
the  court  below  it  was  contended  on  behalf  of  the 
executors  that  sect.  10  of  the  Act  put  an  end  to  all 
patronage,  so  as  to  take  away  from  the  testator  all 
interest  in  these  advowsons  except  his  temporary 
right  of  presentation  before  the  passing  of  the  Act 
on  1st  Jan.  1871,  and  that  the  suojectmatter  of  the 
devise  in  the  bill  being  gone,  the  devisees  could 
take  no  interest  under  it,  and  in  support  of  their 
contenfcion  they  cited  Lewie  v.  Bennett  ^V  Cox,\^1^^ 
-^^  parte  Hawkins  (13  Sim.  h&d)  wA  Tovjnle\jN, 


DodweU  (14  Yes.  590).    The  Yioe-GhanoeUor  in 
delivering  judgment  said,  "The  10th  section  ol 
the  Act  provided  that,  with  the  exception  in  the 
Act  mentioned,  there  should,  after  the  passing  of 
the  Act,  be  no  presentation  to  any  benefice  at  all 
If  that  was  the  case,  then  from  the  date  of  the  Act 
the  advowsons  of  those  benefices  had  no  existence^ 
That  necessarily  destroyed  the  operation  of  ^m 
will  purporting  to  devise  those  advowsons  and  re- 
duced it  to  nothing.    The  will,  in   fact,  by  tiie 
effect  of  the  Act  of  Parliament,  ceased  to  exist 
so  far  as  this  devise  was  concerned.     Tlien  by  the 
66th  section  the  Act  provided  that  if  any  vacancy 
should  occur  in  any  benefice  between  the  date  of 
the  passing  of  the  Act  and  1st  Jan.  1871,  it  should 
be  filled  up  bv  the  person  who  would  have  been 
qualified  to  nil  it  up  if  the  Act  had  not  been 
passed,  and  in  this  case  there  being  a  will  devis- 
mg  these  advowsons,  the  persons   taking  under 
that  will  would  be  at  libert^'  to  present.     Bat  the 
Act  nowhere  said  that  for  all  purposes  the  advow- 
son was  to  continue.    That  being  the  case,  looking 
at  the  question  independently  of  the  cJanses  of  the 
Act  relating  to  compensation,  the  will  was  gone 
so  far  as  this  devise  was  concerned.     Then,  upon 
the  language  of  the  18th  section,  giving  compen- 
sation to  lav  patrons,  it  was  argued  Uiat  if  the 
advowsons  nad  by  the  10th  section  ceased  to 
exist,  how  could  they  remain  "  vested  in "  any 
person?    But  those  words  "vested  in,"  in  the 
18th  section  could  only  be  read  as  "  vested  in  at 
the  time  of  the  passing  of  the  Act."    The  testator 
was,  in  fact,  entitled  to  claim  compensation  in 
money  after  the  passing  of  the  Act,  and  though 
the  Act  in  favour  of  persons  entitled  to  compen- 
sation gave  them  three  years  in  which  to  make 
their  application,  it  did  not  mean  that  there  shoald 
be  a  period  during  which  the  persons  entitled  to 
compensation    should    fluctuate.       The     testator 
mignt  have  made  a  claim  immediately  after  the 
passing  of  the  Act,  and  knowing  that,  and  wishing 
the  claim  to  be  made,  he  made  no  specific  provision 
in  his  will  as  to  those  compensation  moneys.    So 
that  there  was  here :  first,  the  will ;  second,  the 
first  codicil ;  third,  the  passing  of  the  Act,  and 
after  that  another  codicil   with    no   reference  to 
these  moneys,  and  so  the  testator  left  matters  with 
regard  to  this  claim  which  he    personally  had. 
Then,  after  his  death,  a  claim  was  made  on  behalf 
of  his  devisees  and  executors  respectively,  and  the 
commissioners,  after  considering  to  whom  under 
this  Act  they  should  declare  the  amount  of  com- 
pensation ought  to  be  paid,  declared  in  favoor 
of    the    executors.      In    that    vie^    they   were, 
in  his  Honour's  opinion,  perfectly  correct,  irrespecy 
tive  of  the  question  how  far  they,  under  the  57th 
section,  had  the  power  of  investigating  and  de- 
daring  doubtful  points ;   and,  moreover,  the  latter 
part  of  the  18ch  section  providing  compensation  to 
such  persons  as  would,  but  for  the  statutes  affect- 
ing IU)man  Catholics  in  reference  to  conformity, 
have  had,  "at  the   passing  of    this   Act,"  any 
advowson,  referred    to  the  ownership    of  those 
persons  at  the  passing  of  the  Act ;  and  it  would  be 
strange  if  one  period  of  ownership  was  leferrod  to 
in  the  case  of  the  Boman  GatholicB  and  another 
period  in  the  case  of  the  Protestants  a£fected  by  the 
Act.    The  authorities  cited  did  not   apply,  and 
upon  the  terms  of  the  Act  his  Honour  decided  thit 
the  compensation  moneys  paid  in  inspect  of  theis 
.  ^vQwsons  must  be  taken  to  be  part  of  the  testa* 
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to  his  executors,  and  not  to  the  devisees  of  the 
adTOWBons.    The  devisees  appealed. 

E.  K  Kar8lake,  Q.C.  and  Deare  Salman  for  the 
appellants,  contended  that  the  18th  section  of  the 
Act  treated  the  advowsons  as  still  existing  after 
the  passing  of  the  Act,  and  that  although  the 
right  of  presentation  ceased  except  for  a  limited 
period,  the  advowsons  remained  as  a  property  to 
be  paid  for  by  the  State.  The  devisees  might,  there- 
fore, have  presented  if  any  vacancy  haa  occurred 
after  the  death  of  the  testator  and  before  the  1st 
Jan.  1871.  There  was  no  immediate  conversion 
into  money,  but  only  a  possible  conversion 
at  some  future  period,  which,  if  the  Act  had  been 
aaspended  or  repealed,  would  never  have  arrived. 
If,  however,  the  advowsons  were  by  the  Act  to  be 
considered  as  converted  into  money  immediately  on 
its  passing,  still  the  will,  which  remained  unaltered 
after  the  passing  of  the  Act,  devised  the  advow- 
sons as  such,  and  the  testator's  intentions  must 
have  been  that  the  compensation  money  should 
take  the  place  of  the  advowsons.  Moreover  the 
testator  never  could  have  intended  any  ademption 
of  so  large  a  benefit  from  his  devisees.  They 
relied  upon : 

Drant  t.  Vanse,  1  Toanflre  A  Collyer  C.  C.  588 ; 

ExparU  Walker;  Re  The  Shrewabwry  and  Herifford 
Railway,  1  Drew.  508. 

Green<j,Q.(J.  and  Ince,  Q.O.  for  the  executors,  and 
Dickinson,    Q.C.    and    Macndghton,  for    other 

persons  taking  under  the  will  were  not  ciJled 

upon. 

Lord  Justice  James. — I  have  really  no  doubt 
about  the  case  at  all.  In  my  opinion  the  Vioe- 
Chancellor  was  quite  right.  The  Act  of  Parliament 
destroved  the  advowson,  that  is  to  say,  it  converted 
that  which  was  an  advowson  with  a  perpetual  right 
of  presentation  to  a  living  in  the  Established 
Church  into  something  mfferent.  The  Irish 
Church  was  not  disestablished  until  a  year  and  a 
half  after  the  Act  was  passed,  and  during  that 
interval  the  testator  died.  The  property  which 
was  vested  in  the  testator  at  the  time  when  the 
Act  passed  had  its  character  permanently  changed 
and  practically  destroyed,  and  for  that  the  Act 
provides  that  the  commissioners  shall,  as  soon  as 
they  can  after  the  passing  of  the  Act — not  as  soon 
as  they  can  after  1871  when  the  Church  is  dis- 
established, but  as  soon  as  they  can  after  the  Act  is 
passed — ascertain  what  compensation  is  to  be  given 
to  the  owner,  that  is  to  say,  the  man  who  was  the 
owner  at  the  time  when  the  Act  passed,  for  the 
damage  sustained.  That  is  the  same  case 
which  arises  in  taking  land  where  a  man 
cannot  help  himselt,  and  the  money  probaby 
will  not  be  paid  until  some  time  afterwards; 
that  is  personal  estate.  In  all  those  cases 
where  the  thing  has  been  either  by  contract  or 
operation  of  law  converted,  you  cannot  help  it ; 
there  is  no  equity  in  those  cases  between  legal  and 
personal  representatives,  or  between  legal  and 
personal  devisees  and  legatees.  And  it  does  not 
make  any  difference  to  say  that  during  the  year 
and  a  half  we  have  a  provisional  arrangement. 
The  person  who  would,  during  that  year  and  a 
half,  have  the  advowson  is  to  make  a  temporary 
arrangement,  that  is,  a  mere  provisional  arrange- 
ment for  carrying  on  the  thing  during  the  year 
and  a  half,  fiut  it  does  not  iJter  what  the  Act 
has  done,  that  is  to  say,  converted  that  which  was 
an  advowson  in  the  hands  of  the  then  proprietor 
of  the  advowson  practically  into  a  right  to  receive 


the  compensation  which  shall  be  assessed  by  the 
commissioners.  The  case  is  clear  on  all  the  autho* 
rities  and  on  the  principle  of  converting  realty 
into  personalty,  and  in  my  opinion  the  Vice- 
Chancellor's  decision  is  quite  right. 

Lord    Justice   Mellish. — I    am   of  the   same 
opinion. 

Solicitors  for  all  parties,  James,   Curtis,  and 
James,  23,  Ely-place. 

Tuesday,  May  4, 1875. 

(Before  the  Lords  Justices.) 

Bush  v.  The  Trowbridge  Waterworks  Company. 

lUpfirian  owner — Diversion  of  part  of  stream — In- 
juriously  affecting — Waierworks  Clauses  Act 
1847  (10  ^  11  Vid.  c.  17),  ss.  6,  l^—Lands 
Clauses  Consolidation  Act  1845  (8  Vict,  c,  18), 
88.  18,  68 — Demurrable  hill — Costs. 
A  waterworks  company,  which  was  empowered  by 
its  special  Act  to  take  certain  springs,  brooks,  and 
streams  for  the  pwyoses  of  its  undertaking,  took 
certain  springs  which  partly  supplied  a  stream 
by  which  a  water  meadow  belonging  to  the 
plaintiff  was  watered,  thus  diminishing  the 
amount  of  water  in  the  stream  and  injuring  the 
plaintiff's  meadow : 
Held  (affirming  the  decision  of  the  Master  of  the 
Bolls)  that  the  company  was  not  bound  by  the 
6th  section  of  the  Waterworks  Clauses  Act  1847 
to  purchase  the  plaintiff's  interest  in  the  stream, 
but  that  he  was  entitled  to  compensation,  as  his 
meadow  had  been  injuriously  affected  within  the 
mea/ni/ng  of  the  6Sth  section  of  the  Lands  Clauses 
Consolidation  Act  1845. 
Where  a  defendant  does  not  demur  but  puts  in  an 
answer  to  a  demurrable  bill,  the  court  will  not 
in  all  cases  refuse  to  allow  him  the  costs  so  occa- 
sioned,  but  may,  in  its  discretion,  refuse  him  his 
costs  if  it  thinks  the  question  in  the  suit  ought  to 
have  been  raisd  by  demurrer. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls. 

The  hearing  in  the  court  below  is  reported  in 
ante,  p.  377,  where  the  facts  of  the  case  are  fully 
stated. 

The  bill  prayed  for  an  injunction  to  restrain 
the  defendants  from  taking  the  water  of  the  Biss 
Brook  until  they  should  have  given  notice  to 
the  plaintiff  of  their  intention  to  take  such  water, 
and  nave  offered  to  treat  for  the  interest  of  the 
plaintiff  in  the  water,  and  until  the  purchase 
money  or  compensation  for  the  interest  of  the 
plaintiff  in  the  water  should  have  been  settled  and 
paid. 

The  Master  of  the  Bolls  held  that  the  company 
was  not  bound  to  purchase  the  plaintiff's  interest, 
and  dismissed  the  oill  with  costs. 

From  this  decision  the  plaintiff  appealed. 

Chitty,  Q.  C.  and  0,  C.  Price,  for  the  appellant. 
— The  6th  section  of  the  Waterworks  Clauses  Act, 
1847  provides  that  "  where  by  the  special  Act  the 
undertakers  shall  be  empowered  for  the  purpose  of 
constructing  or  supplying  waterworks  to  take  or 
use  any  lands  or  streams  otherwise  than  with  the 
consent  of  the  owners  or  occupiers  thereof,  they 
shall,  in  exercising  the  power  so  given  them,  be 
subject  to  the  provisions  and  restrictions  contained 
in  this  Act,  and  if  the  waterworks  be  situated  in 
England  or  Ireland  to  the  provisioua  axvd  ^c^^\»xnr.* 
tiona  QOBtamodLm  XJ^l'^  \iMA%  ^«Qfi«^  ^^x^as^^afi- 
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tion  Act  1846."  The  plaintiff  is  the  "  owner  "  of 
the  streftm  in  queation  within  the  meaning  erf  this 
section,  and  waa  therefore  entitled  to  reoeive  a 
notice  from  the  defendant  oompany  under  tbe 
16th  Motion  of  the  Lauds  Clauses  Aot.  The  oom- 
pauT  is  bonnd  to  parchase  the  plaintifTs  int«rest 
in  the  Btream,  for  this  is  a  case  of  caking  and  not 
of  ininrioaslj  affecting  the  Btream.  In  Ferrand 
T.  The  Corporation  of  Bradford  (21  Beav.  412)  it 
was  held  that  the  diverHioo  of  a,  Btream  is  a 
"  taking  and  using  "  ib  nichin  the  meaning  of  the 
85ch  section  of  the  Lands  Clanses  Act,  which  is 
incorporated  in  the  Waterworks  Clanses  Act,  and 
before  sach  divereion  can  be  made,  the  value  of 
the  stream  mast  be  asoertaioed  and  secured  to 
the  owners  of  the  land  throngh  which  it  passes. 
On  this  point  thej  also  cited 

Clark  r.  The  School  Board  for  Londtm,  29  L.  T.  Bap. 

H.  S.  903  :  L.  Bep.  9  Ch.  120 ; 
Sammtrtmith    and   City    iiatliciiu    CoxuHimy    T. 

Brand,  21  L.  T.  Gep.  N.  S.  238 ;  L.  B«p.  4  E.  * 

1. 171. 
But  even  if  w«  are  wrong  in  onr  conteotion,  the 
Act  is  so  obscure  that  oar  bill  onght  to  be  dis- 
missed witboQt  costs.  If  we  are  wrong  oar  bill  is 
demnrrsble,  and  it  is  well  settled  that  when  a  de- 
fendant pats  in  an  answer  to  a  demurrable  bill  he 
is  only  entitled  to  the  costs  which  he  would  have 
incurred  hv  demurring.  This  is  a  well  settled 
rnlo.  In  Hm  t.  Beardon  (2  8.  &  St.  439),  the  bill 
was  dismissed,  but  witboat  costs,  "  because  of  the 
novelty  and  importance  of  the  qnestion,  and  be- 
cause the  defendants  might  have  had  the  opinion 
of  the  conrt  upon  the  question  of  jurisdiotion  bj 
ademnrrer,"  In  Jones  v.  Davids  {4  Rusb.  278) 
Sir  John  Leach,  M.  R.,  said  :  "The  bill  must  he 
dismissed ;  but  I  will  not  in  this  case  give  the  de- 
fendants the  costs  of  the  suit,  becaase  thej  onght 
to  hare  demnrred,  and  thas  have  saved  to  both 
parties  all  further  expense."  So  too  in  Ernett  v. 
VeiM(7L.  T.  Rep.  N.  R.  613;  2  Dr.  &  Sm.  561, 
588),  the  bill  was  dismissed  without  oosts,  because 
the  objection  was  not  taken  by  demurrer.  [Lord 
JnsticH  James. — In  that  cose  there  waa  a  purely 
technioal  ohjection  to  the  suit ;  the  merits  were 
with  the  plaintiff.]  Again,  in  Webb  v.  England 
(2i)  Beav.  44),  costs  were  refused  on  dismissal  of 
bill  at  tbe  hearing,  on  tbe  ground  that  tbe  de- 
fendant might  have  raised  the  poiut  by  demurrer. 
[Lord  Justice  James. — Tbe  question  in  that  case 
was  one  of  jurisdiction.]  On  this  poiut  they  also 
cited 


Qodfn 

Neibi  ■ 


:  r.  BeTTidge,  8  L.  T.  Sep.  N.  S.  76  ;  1  N.  B. 


Without  calling  upon 

Roxburgh,  Q.C.  and  WhiUaker,  who  appeared 
for  the  defendant  company. 

Lord  Justice  James  said  . — I  am  of  opinion  that 
the  order  of  the  Master  of  the  Rolls  is  quite 
right.  Ihave  heard  no  reasonable  groandsaggcsted 
for  saying  that  the  company  are  taking  any- 
thing of  which  the  plaintiff  is  either  "owner  or 
ocoopier,"  in  anjpossible  sense  ot  the  words.  What 
the  company  have  done  is  this.  Thsy  entered  upon 
the  channel  of  the  stream  above  the  plaintiff's 
land,  and  there  took  and  diverted  water  for  the 
purposes  of  their  waterworks,  which  water  would 
m  due  course,  if  not  taken,  have  got  down  to  tbe 

£lajntifi"e  land,  when  iu  some  sense  it  would  have 
<en  water  of  which  she  was  ownat  or  oceu'pwt.  i 
Bat  yrhea  intercepted  ftbove,  itnw  not  \w«\ipiQ-  *■ 


pertj,  altbouf^  it  might  have  become  her  mo- 

a  What  waa  done  by  the  company  did  no 
1  injuriously  affect  the  plMntitra  land;  biM 
that  is  a  thing  which  is  provided  for  by  a  totally 
different  section  of  the  Act.  The  I2tb  section  of 
the  Waterworks  Clauses  Act  1847  says :  "  Sub- 
ject to  the  provisions  and  restrictions  in  this  and 
the  Special  Act,  and  any  Act  incorporated  there- 
with, the  undertakors  may  execnte  any  of  the  Ibl- 
lowiug  works  for  constructing  the  waterworks ; " 
it  then  speciSes  certain  works  and  prooeedi, 
"  They  may  from  time  to  time  divert  and  impound 
the  water  from  the  streams  mentioned  for  thu 
porpose  in  the  special  Act,  or  the  a&id  plans  (v 
cxwks  of  reference,  and  alter  the  course  of  an; 
each  streams,  not  being  navigable,"  Ac  "  Pro- 
vided always  that  in  the  exercise  of  the  nid 
powers  the  undertakers  shall  do  as  little  damage 
as  can  be,  and  in  all  cases  where  it  can  be  dou 
shall  provide  other  watering  plooea,  drains,  and 
channels  for  tbe  use  of  adjoining  lands,  in  placeof 
any  such  as  shall  be  taken  away  or  interrupted  by 
them,  and  shall  make  full  compensation  to  aU 
parties  interested  for  all  damt^  sustained  by 
them  through  the  exercise  of  snch  powers."  That 
section  exactly  describee  what  the  company  have 
done.  They  hare  constructed  waterworks  and 
reservoirs,  and  have  impounded  water  which,  if 
they  had  not  done  so,  would  ultimately  hsTs 
flowed  through  tbe  plaintiff's  lands.  For  that  she 
is  entitled  to  fail  compensation,  and  she  has  never 
been  deprived  of  her  right  to  compensation,  fiol, 
instead  of  claiming  compensaliou,  she  adopts  ■ 
different  course,  ami  fay  this  bill  she  endeavoun  to 
bring  the  companvinto  a  difBculty  so  as  to  maks 
them  buy  ber  lana  from  her.  She  sajs  that  they 
ought  to  have  given  notice  of  intention  to  take  ber 
lands  under  the  18th  section  of  tbe  Lands  Clauses 
Consolidation  Act  1845.  But  lam  of  opinion thu 
the  Master  of  tbe  Rolls  was  quite  right  in  holding 
that  tl^e  company  were  under  no  such  obligation, 
as  the  plaintiff  foiled  to  show  thai  she  wu 
"  owner  or  occupier  "  of  anything  which  the  com- 
pany have  taken  or  used.  As  to  costs,  1  thini 
there  is  no  ground  for  differing  from  the  Master 
of  the  RoUb.  The  cases  which  have  been  referred 
to  on  this  point  show  that  where  there  is  some 
technical  qnestion  to  be  decided,  or  Bome  ques- 
tions which  the  court  thinks  ousbt  to  have  been 
raised  by  demurrer,  the  court  has  used  its  dis- 
oretion  as  to  coats,  and  has  frequently  refused 
to  allow  tbe  defendant  his  costs.  But  hei«  tbt 
plaintiff,  having  a  clear  right  to  coropenaation,  has 
endeavoured  to  obtain  something  more,  and  some- 
thing to  which  she  has  no  right,  and  having  tailed 
in  that  endeavour,  she  must  pay  tha  oostn.  I  m- 
tirely  agree  with  what  the  Master  of  tbe  Rolls  hsa 
done,  and  this  appeal  must,  therefore,  be  iliitniitMi 
with  costs. 

Lord  Jnstioe  Mbllibh. — I  am  of  the  hum 
opinion. 

Appeal  aeeortlingly  ditmitMd  mifh  ootU. 

Solicitors  for  the  appellant.  Worry,  Bobiiu,  and 
Burgets. 

Solicitors  for  the  respondents,  WhUtJcert  ud 
Woolberi,  agents  for  Clark  and  CoUiiu,  Trow- 
bridge. 
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Lton  v.  Th>  Fuhmohoehs'  Cohfutt. 


[CBijr. 


Jviy  21,  22,  and  30, 1875. 

(Before  the  Loins  Jusncu.) 

Ltok  v.  ths  Fishmonoebs'  Comfant, 

fitporian  owner — Wharf— Bight  of  aeeetn — Public 
and  privaU  righU — Lieenee  to  conttruet  embank- 
ment—-Thames  Contervancy  Act  1857  (20  ^  21 
Fvri.&U7,  *».  53ondl79.) 

By  the  53rd  leetion  of  the  Thamei  Contervancy  Act 
1857,  it  w  enacted  that  "  it  shall  be  lawful  for  the 
ooneervatort  to  gramt  to  (he  ovmersor  occupier  of 
aw/  land  fronting  and  immediately  adjoining  the 
River  Thames  a  lieenee  to  make  any  pier,  jetty, 
St.,  immediately  in  front  of  hit  land  and  into  ills 
iedofthetaid  rtver  upon  payment  of  tuch  fair  and 
reatonable  contideration  at  it  by  thit  Act  directed, 
and  under  and  tubjeet  to  tueh  other  eondilioni 
and  reatrictions  at  the  contervaiort  ihali  think  fit 
to  impoee."  And  by  the  1791't  section  of  the  tame 
Act,  \l  ie  enacted  "  that  none  of  the  vowera  bv  thit 
Act  eonferredf  or  anything  in  this  Act  contained, 
thaU  extend  to  lake  away,  alter,  or  abridge  ant/ 
ri^ht,  claim,  privilege,  franehiee,  exemption,  or 
immanity  to  which  any  owners  or  occupiers  of 
any  lande,  lenementt,  or  heredilOTaenlt  on  the 
banks  of  (/w  river,  {fc,  are  now  by  law  entitled, 
nor  to  take  away  or  abridge  any  legal  right  of 
ferry,  but  the  same  shall  remain  and  continue  ia 
full  force  and  effect  at  if  thit  Act  had  never  been 

I%e  plaintiff  wot  the  owner  of  a  whatfand  ware- 
house on  the  north  bank  of  the  Thames,  project- 
ing into  the  river  for  40  feet,  and  thereby  hatting  a 
wetl  as  well  as  a  south  frontage  on  the  river.  The 
plaintiff  was  accustomed  to  moor  barges  on  the 
wert  side  of  hie  wharf,  and  to  load  them  from 
openings  in  the  tide  of  his  wa/rehouie  : 
Eeld  {reversing  the  decision  of  Matins,  V.C.),  that 
this  was  not  a  private  right,  such  at  is  reserved 
by  the  l.79lh  section  of  the  Act,  but  a  public  right 
of  navigation  enjoyed  by  the  pUiinliffin  common 
with  the  reil  of  the  public,  and  that  the  conserva- 
tors of  the  Thames  could  not  he  restrained  from 
licensing  the  difendants,  the  owners  of  the  ad- 
joining wharf,  on  the  north-west  side  ofVte  plain- 
liff^s  wharf,  to  construct  an  em6anfcmen(  whieh 
would  cut  off  the  plaintiff's  immediate  access  to 
the  river  on  hit  west  frontage. 
Thih  was  «a  appeal  from  a  deoision  of  Malina,  V.C, 
The  bearing  in  the  oonrt  below  ia  reported  in  32 
L.  T.  Bep.  N*.  3.  479.  The  facts  of  the  case  at« 
■toted  in  thejudgmeat. 

The  Yic«-ChaDcellor  held  that  the  plaiDtiff's 
right  to  moor  barges  on  the  ireat  side  of  hia  wharf 
and  load  them  from  openings  in  the  aide  of  his 
warehoDse,  was  a  private  right,  with  which  the 
conservators  of  the  Thames  coald  not  interfere  by 
lioensing  the  defendants,  the  Fiahmaogera'  Com- 
panv,  who  were  the  owners  of  the  adjoining  wharf 
OD  toe  north-west  side  of  the  plaintiCs  wharf,  to 
oonatract  an  embankment,  which  would  cut  off 
the  plaintifi'e  immediate  access  to  the  river  on 
his  west  fhtntage. 

From  this  decision  the  Fishmongers'  Company 

aiatte,  Q.C.,  CkiUy,  Q.C.,  oadDundat  Gardiner, 
for  the  appellants. 

/.  Pearton,  Q.C.,  Oiffard,  Q.C.,  and  G.  J.  Simp- 
aon,  for  the  Conservators  cj  the  Thames. 

OoUon,  Q.O.,  Pkiaridh  Q.G.,  and  CoUrell,  for 
tbepbintiK 


The  argnmenls  are  fully  stated  in  the  report  (tf 
the  hearing  before  the  Vice-Chancellor  (u&t  »up.). 

At  the  ooDolnsion  of  the  argnments  their  Lord* 
ships  took  time  to  consider  their  judgment. 

July  30.— Lord  Justice  Mellish  now  delivered 
the  following  written  judgment  of  the  coart : — 
This  vraa  an  appeal  from  a  decree  of  Vice-Chan- 
cellor Halina,  by  which  he  graoted  an  injunction 
restraining  the  defendants  from  putting  np  any 
embankment  facing  their  property  on  the  south 
side,  and  facing  the  plaintifi's  property  on  the 
wesl>  side,  or  doing  any  other  thing  whereby  the 
plaintiff's  right  of  access  to  the  river  oa  the  weat 
side  of  his  wharf,  directly  from  the  river,  might 
be  defeated,  destroyed,  or  prejudiced.  Theplain- 
tiff  is  the  owner  of  a  wharf,  called  Lyon's  Wharf, 
near  to  Upper  Thames -street,  which  is  bounded  ' 
on  the  south  aide  by  the  main  course  of  the 
Thames,  and  on  the  west  side  by  an  inlet  from  the 
Thames,  which  is  nart  of  the  Thames,  called  Winck- 
worth's  Hole.  The  defendants  the  Fishmongers' 
Company,  are  the  owners  of  another  wharf,  called 
Winckworth's  Wharf,  abutting  on  Winokworth's 
Hole,  towards  the  south;  andthesoleqnestion  tobe 
determined  ia,  whether  the  defendants  are  entitled, 
having  obtained  a  licence  from  the  Conaervatora 
ander  the  53rd  section  of  the  Thames  Conser- 
vancy Act  of  1857,  to  fill  up  Winckworth's  Hole, 
and  to  extend  their  wharf  to  a  line  with  Lyon's 
Wharf,  which  will  necessarily  block  up  the 
plaintiff's  access  to  the  river  on  the  west  side 
o(  his  wharf,  or  whether  the  plaintiff's  right  of 
access  to  the  river  from  the  west  side  of  his  wharf 
is  reserved  to  him  under  the  179th  section.  There 
was  very  contradictory  evidence  as  to  tho  eitent 
to  which  the  occupiers  of  Lyon's  Wharf  had  used 
the  west  aide  of  their  premises,  for  the  embarking 
and  disembarking  of  goods,  prior  to  1857.  But 
we  are  of  opinion  that  there  was  sufficient  evidence 
of  such  user  to  rebut  any  presumption  that  the 
occupiers  of  Winckworth's  Wharf  had  in  any  way 
acquired  the  eicluaivo  right  to  embark  and  disem- 
bark goods  from  Wirckworth's  Hole,  asaaraing 
that  such  legal  right  could  possibly  be  legally 
acquired,  and  we  think  it  must  be  taken  to  be 
established  that  the  plaintiff  had  in  respect  of  the 
weat  side  of  Lyon  s  Wharf,  at  tho  lime  the 
Conaervancy  Act  passed,  the  ordinary  right  of 
the  owner  of  a  wharf  oti  tho  banks  of  a  navigable 
river.  This,  indeed,  was  not  seriously  denied,  and 
the  counsel  on  both  sides  agreed  that  if  such  an 
erabaukment  as  that  proposed  were  made  without 
the  authority  of  an  Act  of  Parliament,  the  plaintiff 
would  have  a  remedy  by  action  at  law,  or  by  suit 
in  equity ;  hut  they  differed  as  to  what  would  be 
the  ground  of  action  or  suit.  The  dcfendai^a' 
counsel  contended  that  the  plaintiff  oonld  maintain 
such  an  action  solely  because  he  would  suffer  a 
jsirticular  damage  from  the  violation  of  a  public 
right,  and  that,  tberefore,  according  to  the  decision 
of  the  Conrt  of  Common  Plena  in  the  oaae  of 
Keami  v.  The  Cordwainers'  Company  (b  C,  B.,  N.  S., 
388),  his  right  was  not  preserved  by  the  179th 
section.  On  the  other  hand  it  was  contended  by 
the  oonnsel  for  the  plaintiff  that  the  owner  of 
premises  abutting  on  a  navigable  river,  where  the 
tide  flows  and  reflows,  has  rights  belonging  to  him 
as  a  riparian  proprietor  wholly  distinct  from  the 
public  right  of  navigation  by  virtue  ol  which  he 
can  maintain  an  action  against  anyone  who  pre- 
vents the  tidal  water  from  flowing  to  hia  QrecxuKn 
in  the  oidinsx^  coixiw  ^A  IJaft  \iA»,  ■«  ^"'oa  te\(tv"»i* 
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him  of  bis  aocees  to  the  river;  and,  secondly, 
whether  this  is  so  or  not,  that  the  right  of  access 
to  the  riyer  onght  to  be  held  to  be  a  right  reserved 
bj  the  179th  section.    We  haver  been  nnable  to  find 
an^  authority  for  holding  that  a  riparian  pro- 
prietor, where  the  tide  flows  and  reflows,  has  any 
rights  or  natural  easements  vested  in  him  similaj* 
to  those  which  have  been  held  in  numerous  cases 
to  belong  to  a  riparian  proprietor  on  the  banks  of  a 
natural  stream  above  the  flow  of  the  tide;  and 
there  are  such  obvious  distinctions  between  the 
two  cases  that  we  are  unwilling  to  hold  that  the 
rights  of  the  one  necessarily  extend  to  the  other. 
In  the  parts  of  rivers  where  the  tide  flows  and 
reflows  the  soil  between  high  and  low  watermark 
and  the  soil  in  the  bed  of  the  river  is,  prima  faciei 
vested  in  the  Crown,  but  the  public  are  entitled  to 
the  right  of  navigation  and  the  right  of  fishing 
and  to  use  the  shore,  the  property  of  the  Crown, 
for  the  Duroose  of  embarking  and  disembarking 
and  for  other  purposes  auxiliary  to  the  right  of 
navigation  and  fishing ;  but  wo  cannot  find  any 
authority  to  the  effect  that  the  riparian  proprietor 
whose  property  terminates  at  hi^h  water  mark 
has  any  grater  rights  over  the  river  or  the  shore 
between   high  and  low  water  than  anyone  else, 
except  this — that  the  fact  of  his  being  the  owner 
of  private  property  immediately  adjoining    the 
shore  of  the  Crown  enables  him  to  go  on  the  shore 
for  the  purpose  of  embarking  in  and  disembark- 
ing from  vessels  on  the  river  at  parts  of  the  shore 
where  other  persons  cannot  get;    and  at  high 
water,  if  the  water  comes  up  to  his  property,  he 
can  bring  a  vessel  close  up  to  his  property,  and  so 
use  his  property  as  a  wharf  for  the  loading  and 
unloading  of  goods.    These  may,  indeed,  be  most 
valuable  rights,  but  they  arise  simply  from  the  fact 
that    the    person    claiming    them    owns    lands 
immediately    abutting    on    a    public    navigable 
river,  which  he,  as  one  of  the  public,  is  entitled 
to  use  for  the  purpose  of  navigation,  and  do  not, 
as  it  seems  to   us,  render  it  necessary  to  hold 
that  a  riparian  proprietor  has  any  rights  over  the 
river  or  the  shore  of  the  river  beyond  the  rights  of 
the  rest  of  the  pablic.   And  a  man  having  a  mere 
right  of  way — the  narrowest  possible — down  to 
the  water  edge  has  as  much  right  as  the  owner  of 
the  most  exten8iv3  riparian  property  to  the  reason- 
able use  ol:  any  portion  of  the  navigable  river  for 
the  purpose  of  loading  or  unloading  goods  or  em- 
barking or  disembarking  passengers;    and  if  a 
public  way  went  down  to  the  water  edge,  any  one 
of  the  public  using  that  way  would  have  the  same 
right  of  using  the  stream.     The  right  to  stop  a 
carriage  or  waggon  in  the  highway  for  the  pur- 
pose of  taking  up  and  setting  down,  loading  and 
unloading,  is  not  limited  to,  and  has  no  necessary 
connection  with,  frontage.   For  exami)le,  the  occu- 
pier of  a  back  workshop  has  exactly  the  same 
rights  as  the  shopkeeper  i:2  front.     A  coal  barge 
in  the  Thames  unloads  at  a  wharf,  but  it  loads 
from   a  collier  in  the  Pool,  and  it  lies  alongside 
the  collier  to  load  in  exercise  of  precisely  the  same 
right  us  when  it  lies  alongside  the  wharf  to  unload. 
The  only  authority  which  was  cited  for  the  propo- 
sition that  a  riparian  proprietor  has  such  rights, 
was  the  case  of  Rohc  v.  Groves  (5  M.  &  G.  613),  and 
what  was  said  by  Lord  Hatherley  in  The  Attaniey- 
General  v.  The  Conservators  of  the  River  Thames 
(8  L.  T.  Rep.  N.  !S.  9;  1  H.  &  M.  1),  which,  how- 
ever, was  entirely  tbunded  on  the  ca^e  ot  Kose  v. 
Groves.     We  do  not  think  that  the  cat©  oi  lio«e  "^ 


Groves  is  a  sufficient  authority  for  the  propoBitkn 
it  was  cited  to  support.    It  was  an  acticm  by  the 
occupier  of  a  public  house  situate  on  the  banks  of  i 
navigable  river  for  stopping  the  access  of  his  cus- 
tomers from  the  river  by  means    of  pieces   of 
timber  floating    on  the   river.    The^  dedaralioQ 
was  ambiguously  framed,  so  that    it  was   diffi- 
cult to  teU  whether  the  pleader  intended  to  i^ 
on  the  violation  of  a  public  right  or  of  a  private 
right.    The  right  as  alleged  was  not  traversed,  the 
only  plea  being  not  guilty,  but  after  the  verdict  for 
the  plaintiff  a  motion  was  made  in  arrest  of  iudg- 
ment,  so  that  the  only  question  to  be  decided  wu 
whether  the  declaration  was  good  after  verdict 
Ail  the  judges  were  of  opinion  that  the  declara- 
tion was  good  upon  the  ground  that  it  sufficientlj 
allegcMl  that  the  plaintiff  had  suffered  a  partioplv 
damage  from  what  was  an  indictable  oronoe  in  a 
navigable  river,  and  in  KeatiM  ▼.  The  Cardwaimen 
Company  (6  C.  B..  N.  S.,  388)  Willes,  J.,  states  this 
to  have  been  the  ground  of  the  decision ;  bat  some 
of  the  judges  in  Eose  v.  Grove»  do  also  express  an 
opinion  that  the  declaration  mi^ht  be  supported 
on    the  ground    that   it    sufficiently    allesed  i 
violation  of    a  private  right,  the  right  alleged 
not   being    traversed,   but    they    do    not,   as  I 
understand   them,   express  any  opinion   thai,  if 
the  right  had  been  traversed,  it  would  have  been 
proved.     Tindal,  C.J.  does  indeed  suggest  that 
the  pieces  of  timber  might  drift  close  to  a  bank 
where  the  water  was  so  shallow   that    no  boat 
could  go  there,  and  that   that  would  not  be  a 
public  nuisance.    Now  we  agree  that  if  it  be  pos- 
sible to    prevent  the    riparian   proprietor  mm 
having  an  access  from  the  river  to  nis  premises 
by  an  obstacle  placed  in  the  river,  which  wodd 
not  be  a  public  nuisance,  this   would  afford  a 
ground  for  contending  that  there   was    such  a 
private  right  as  alleged.    It  seems  to  us,  however, 
that  any  such  obstruction  must  necessarily  be  a 
violation  of  the   public  right  of  naTigation,  and 
therefore  a  public  nuisance.    The  public  right  of 
navigation,  as  is  pointed  out  by  Blackburn,  J.  in 
the  case  of  Marshall  v.  TJie  UlleswcUer  Company 
(25  L.  T.  Rep.  N.  S.  793 ;  L.  Eep.  7  Q.  B.  16t>) 
includes  a  right  of  disembarking  and   coming  on 
shore  at  any  place  where  persons    navigating  a 
river  have  a  right  to  come  on  shore,  and  therefore, 
if  there  be  an  objtruction,  although  in  shalloir 
water,  which  prevents  persons  landing  where  they 
are  entitled  to  land,  that  is  a  public  nuisance.    In 
Rose  V.  Groves  the  customers  who  were  hindered 
or  prevented  from  having  access  to  the  plaintiffs 
public  bouse,  could  not  have  brought  an  action  on 
account  of  the  obstruction,  but  surely  they  oouki 
have   prosecuted  an  indictment  to  enforce  ther 
right  of  landing.    There  are  two  cases  in  whidi 
the  courts  of  common  law  have  had  to  oonsidfr 
the  consequence  of  an  obstruction  which  prevented 
persons  from  landing  at  a  wharf  where  th^  were 
entitled  to  land.     In    the  case  of   the  EatUn 
Counties  Railway  Company  v.  DorUng  (h  C.  B^ 
]S.  S.,  821 ;  28  L.  J.  202,  C.  P.)  the  plaintiff  smI 
the  defendant  were  the  owners  of  rival  ateam- 
boats,  and  were  entitled  to  use  the  same  wharf  at 
Ipswich,  bv  the  licence  of  the  wharfinger,  to  land 
and  embark  their  passengers.     The  wharf  coold 
onlv  be  approached  by  steamboats  at  high  ta^ 
and  the  plaintiffs  had  placed  a  dummy  in  front 
of   tVe   wharf    to    enable     them    to    land  aid 
embark   passengers    at    all    timea    of   the  tide- 
Wi<^  «j(i\a!;^tw  ^%j&  \\i   trespass    against  tht  ds- 
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fendant  ftor  naing  the  plaintifTs  dummy  at  high 
tide,  when  the  damm;  prevented  the  defendant's 
▼eesel  getting  to  the  wharf,  bat  not  at  low  tide, 
when  the  Tesset  oonid  not  havo  got  to  the  wharf, 
even  if  there  had  been  no  dammy.  A  great 
number  of  pleai  were  pleaded,  bat  they  edl 
depended  npon  tlie  poblio  right  of  DBrigatrion,  and 
nothing  wu  aud  about  any  Pirate  right  in  the 
wharfinger.  In  MotsIkUI  t.  The  UUetwater  Com- 
pmnv  {25  L.  T.  Rep.  N.  9.  793 ;  h.  Bep.  7  Q.B., 
166)  the  plaintiff  WM  the  owner  of  the  soil  covered 
with  water,  and  kept  ap  a  pier  in  the  lake  which 
prevented  the  defendants  from  bringing  their 
Bteamboats  cloae  to  the  land  immediately  oojoining 
the  oomnencsment  of  the  pier,  of  which  liuid  the 
defendants  were  the  leaaeeB.  Thie,  therefore,  was 
»  cose  in  which  the  riparian  proprietor  was  directly 
deprived  of  access  to  hie  own  property.  It  was 
held  that  the  defendanta  were  entitled  to  ase  the 
plaintiff's  pier,  but  their  ridht  to  do  ho  waa  entirely 
reated  upon  the  lake  being  a  public  navigable  lake. 
There  were  no  pleadings,  bnt  Blackbam,  J.>statea 
what  woold  have  been  the  proper  plea  for  the 
defendants  to  have  pleaded.  He  says :  "  I  think 
that  if  this  case  tamed  apon  a  plea,  it  woald  be 
sufficient  to  allege  that  tbeplaintiS  maintained  the 
pier  in  such  a  ptace  that  it  waa  impossible  for  the 
public  to  use  their  right  to  navigate  without  either 
lETiocking  down  or  removing  it,  and  therefore  the 
defendants,  having  a  right  to  go,  went,  doing  noan- 
necessary  damage,  across  the  pier."  We  cite  these 
coses  not  as  deciaions  that  there  ia  no  auch  private 
right  as  alleged,  but  as  proving  that  the  wharfinger 
IB  amply  protected  in  his  right  of  access  to  his  wharf 
by  his  interest  as  one  of  the  public  in  the  right  of 
pnblio  navigation,  and  that  there  is  no  necessity 
to  invest  any  private  right  in  him  as  a  riparian 

Sflprietor.  There  also  appears  to  us  to  be  great 
Eculty  in  making  any  sonnd  diatinction  between 
an  obstrnction  in  the  nver  which  makes  the  access 
to  a  wharf  less  convenient  and  an  obatruction  in 
the  river  which  absolutely  stops  it  np.  As  a 
general  rale,  whatever  renders  the  enjoyment  of 
Ka  ettsement,  either  natural  or  aoqaired,  leas  con- 
venient, or  partially  obstmcta  it,  is  as  much  a 
violation  of  the  right  as  that  which  totally  destroys 
it.  A  riparian  proprietor  above  the  flow  of  the  tide 
can  bring  an  action  against  a  person  who  diverts 
a  half  or  anv  aubatantiol  quantity  of  the  water 
M  well  aa  if  he  diverted  the  whole.  So  a  peraon 
entitled  to  a  carriage  way  or  a  footway  can  bring 
aa  action  against  a  peraon  who  puts  up  a  gate  or  a 
•tile  where  there  was  no  gate  or  atile  before, 
although  such  gate  or  stile  may  only  cause  a  alight 
inconvenience  in  using  the  way.  If  a  wharfinger 
bad  really  a  private  right,  distinct  from  the  public 
right  of  navigation,  to  a  free  access  from  the 
river  to  his  wharf,  it  seems  to  us  he  could  bring  an 
action,  grounded  on  his  private  right,  agunst  any 
one  who  rendered  that  access  less  convenient; 
bnt  Keama  v.  The  Cordviaineri  Company  (6  C.  B., 
N.  8.,  388),  and  The  J  ((w^iej- General  v.  The  Con- 
wnrotor»o/(AeE(««- rAame«(i  H.  &  M.  1)  are  direct 
deoiBiona  that  he  can  bring  no  sach  action.  On 
the  whole  we  are  of  opinion  that  the  right  of  a 
wharfinger  to  bring  an  action  or  file  a  bill  on 
acoonnt  of  an  obstruction  in  the  river  which  ren- 
ders the  aoceea  to  hia  wharf  lesa  convenient,  and 
his  right  to  bring  an  action  or  suit  on  account  of 
Sn  obstrnction  in  the  river  which  deprives  him  of 
aU  aoceaa  to  his  wharf,  depends  on  tne  same  legal 
prindpto— namely,  that  he  snilerB  a  particaTar 


damage  from  a  public  nuiBance,and  that  in  neither 
case  is  there  a  violation  of  any  private  right  of  his 
distinct  from  the  p\iblic  right  of  navigation  which 
ia  in  all  the  Qaeen'a  aubjecta.  If  this  conoluaion 
ia  correct,  it  seems  to  us  to  follow  that  we  cannot 
affirm  the  decision  of  the  Vice-Cbanoelior  oon< 
sistently  with  the  cases  of  Keami  v.  The  Cord- 
waitwrs  Compony  and  Tht  Attvmey-Qeneral  v.  The 
Conseniaiors  of  the  Biver  Thame*,  and  w«  are  oer- 
teioly  not  prepared  to  overmle  those  deoiaioas. 
They  have,  nu  aonbt,  been  extensively  acted  upon, 
and  we  think  they  were  rightly  decided.  If  the 
Conservators  could  not  licence  the  erection  of  any 
wharf  or  pier  which  to  a  greater  or  leas  extent 
interfered  with  the  access  of  any  wharfinger  to  his 
wharf,  the  Conaervatore  could  not  exercise  their 
powers  in  the  way  intended  by  the  Legialatore. 
We  think  that  the  rights  which  are  resarved  by 
the  179th  aection  are  the  nrivat-e  rights  of  the 
owners  and  occupiers  of  wharves,  and  not  their 
interest  in  the  public  navigation  of  the  river.  On 
these  grounds  we  think  that  the  decree  of  the 
Vice-Cbancellor  must  be  reversed  and  the  bill  dis- 
missed with  costs,  eicept  the  costs  oocasioned  by 
the  defendants'  (the  Fishmongers'  Company), 
claim  of  an  exclusive  right  to  the  use  of  Windc- 
worth's  Hole,  and  which  costs  are  to  be  paid  to 
the  plaintiff)  one  set  of  Costs  to  be  set-off  against 
the  other. 

Solicitors  for  the  plaintiff,  Bretlell,  8mythe  and 
BrelteU. 

Solicitor  for  the  Fishmongers'  Company,  0.  0. 
Humphreyi. 

Solicitors  for  the  Conservators  of  the  Thames, 
Frere  and  Co. 
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Brigos  v.  Shabp. 

Advoweon—Bireelion  by  teefalor  to  tell — Right  to 

next  presentation. 

A  tettator,  who  mas  llie  ovmer  of  an  advouiion,  by 

hi«  uiill  dlreeled  hie  executore  to  K6ll  ike  »ame 

mlien   the   church   was  fait,   atid    to   invest    the 

proceeds,   atid   pay   the    inlereal    thereof   to  hit 

vyifefor  life  for  the  maintenance  of  herself  and 

their  children,  and  after  her  death  then  to   hit 

children.     At  the  time  of  the  testator's  death  tlie 

church  uias  faU,  but  the  execute's  did  not  succeed 

in  effecting   a  sale  of  the  advowson  before  the 

incumbent  died. 

Held   thai  'the   equitable    oumership  being   in  the 

wife  during  her  life,  sh^  was  entitled  to  nomincUe 

to  the  living. 

Speciai.  Case. 

TheBev.  James  Briggs,  clerk  in  holy  orders,  by 
hia  will,  dated  the  23rd  July  1873,  after  appointing 
his  wife,  the  plaintiff,  Sarah  Ann  Briggs  and  the 
defendants  Thomas  Sharp  and  A.  W.  Orickmay  to 
be  executors  and  trustees  thereof , and  after  reciting 
that  he  was  posaeased  of  a  sum  of  13,0001.,  which 
had  been  lent  by  him  for  a  term  expiring  in  1881, 
and  that  he  was  alao  posaossed  of  the  advowson  of 
High  Halaton,  in  the  county  of  Kent,  endowed 
with  8001.  per  annum  tithe  rentcbarge,  and  to 
which  appertained  a  recbory  Mi4  *«^«t>  «K.tea  s*. 
glebe  lano,  and  \Amh^i«  ^waoWi  ^wsskshA.  •A'«v« 
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acres  of  freehold  land  adjoining  the  churchyard  at 
High  Halston  aforesaid,  directed  the  interest  of 
the  13,000L  to  he  paid  in  the  same  manner  as 
thereinafter  directed  concerning  the  dividends  of 
the  3Z.  per  cent.  Consols,  upon  which  the  13,0002. 
when  received  was  to  he  invested ;  and  he  directed 
that  his  executors  should  get  in  and  receive  the 
13,0002.  at  the  expiration  of  the  term,  and  should 
invest  the  same  in  Consols,  and  pay  the  dividends 
thereof  to  his  wife  during  her  life  for  the  mainten- 
ance of  herself  and  their  children,  and  afber  her 
death  thentofhis  children  as  therein  mentioned;  and 
after  the  death  of  his  wife  and  the  last  of  his 
children,  he  directed  the  moneys  so  to  be  invested 
to  be  applied  as  therein  mentioned.    The  will  then 

groceeaed — "  And  as  regards  the  said  advowson, 
ouse,  and  glebe  land  and  freehold  land,  I  direct 
that  if  the  hving  become  vacant  by  my  death,  and 
the  advowson  have  not  been  previously  sold, 
then  and  in  such  case  the  presentation  be 
offered  by  my  said  executors  to  [naming  certain 
persons].  And  when  the  church  is  full,  I  direct 
my  said  executors  to  sell  the  advowson  thereof, 
either  by  public  auction  or  private  contract, 
as  to  them  may  seem  most  advisable,  and  if  by 
private  contract  then  for  such  price  as  they  shall 
under  competent  advice  deem  in  their  absolute 
discretion  reasonable  and  sufficient ;  and  also  to 
sell  the  said  two  acres  of  freehold  land  aforesaid 
either  by  public  auction  or  private  contract  as 
aforesaid,  and  to  invest  the  proceeds  of  the  said 
sales  in  and  upon  the  said  32.  per  Cent.  Consolidated 
Annuities,  and  to  pay  the  interest,  dividends  and 
annual  produce  thereof  unto  my  said  wife  in 
the  same  manner  and  for  the  same  purpose  as 
hereinbefore  directed  in  respect  of  the  said  sum 
of  13,0002.  hereinbefore  directed  to  be  invested." 
The  testator  died  on  the  23rd  Sept.  1874,  leaving 
five  infant  daughter?,  who  were  his  co-heir- 
esses-at-law,  and  his  will  was  proved  by  the 
executrix  and  executors  thereof  on  Oct.  28, 1874. 

The  living  of  High  Halston  which  had  not  been 
Hold  did  not  become  vacant  by  the  death  of  the 
testator,  and  at  the  time  of  his  death  the  church 
was  full.  The  incumbent  died  on  the  18th  Feb. 
1875  before  the  trustees  had  sold  the  advow- 
son, although  they  had  made  an  attempt  to  do  so 
which  was  unsuccessful.  The  question  submitted 
to  the  court  was  in  whom  the  right  to  nominate 
to  the  living  was  vested. 

Macnaghten,  for    the    plaintiff,  the    testator's 
widow,  contended  that  the  equitable  ownership 
for  life  was  in  the  plaintiff,  and  that  she   was 
entitled  to  nominate  and  referred  to 
Hawkins  v.  Ch(vppely  1  Atk.  621. 

Colt,  for  the  executors,  argued  that  although  at 
law  a  living  was  a  beneficial  interest,  yet  it  could 
not  produce  income  either  for  the  mamtenanca  of 
chilaren  or  accumulation,  and,  therefore,  no  bene- 
ficial interest  was  given  by  the  will,  and  the  right 
of  presentation  descended  to  the  co*heires8ess*at- 
law.     He  referred  to 

Afar  tin  v.  Martin,  12  Sim.  579 ; 
Sheirard  v.  Lord  Harhorough,  Amb.  165. 

Graham  Hastings,  for  the  infant  co-heii*esses-at- 
law,  submitted  that  there  was  an  intestacy  as 
regarded  the  advowson,  and  that  it  descended  on 
the  infant  co-heiressess.     He  cited 

Lambe  v.  Eames,  L.  Bep.  6  Ch.  597 ;  25  L.  T.  Bep. 

N.  8.  175 ; 
Carr  v.  Living,  28  Beav.  644 ; 
Mackett  v.  Mackett,  L.  Bep.  14  Eq.  4d ; 
Johnstone  y.  Baker,  6  De  Q.  M.  &  Q.  48d. 


\ 


Sir  George  Jessel. — I  think  this  is  a  clear  case. 
The  testator  was  the  owner  of  an  advowson*    He 
anticipated,  obviously  from  the  will  itself,  that  the 
inoumbent,  who,  I  suppose,  was  an  old  man,  would 
die  in  his  lifetime,  and  that  the  advowson  would 
become  valuable.    I  suppose  he  bought  the  advow- 
son with  the  view  of  presenting  himself,  he  being 
a  priest  in  holy  orders.     By  his  will  he  first  of  aU 
Rives  a  sum  of  13,0002.  to  his  trustees,  and  directo 
them  to  invest  it  and  pay  the  interest,  dividends, 
and  annual  produce  thereof  to  his  wife  "  during 
her  life  for  the  maintenance  and  support  of  henS 
and  our  children."    I  am  not  going  to  decide  now 
whether  there  is  any  obligation  upon  the  wife  to 
maintain  the  children,  or  whether  these  words 
were  used  merely  to  express  the  purpose  which  the 
testator  had  in  view  in  giving  the  money  to  hb 
wife ;  but  this  I  do  decide,  that  the  children  do  not 
take  as  joint  tenants  with  the  wife,  and  that  the 
wife  takes  the  income.    He  then  disposes  of  the 
advowson.    He  does  not  devise  it,  which  I  Uiink 
he  ou^ht  to  have    done.      The    draftsman,    re- 
collecting the  difficulty  occasioned  by  an  advowson 
descending  upon  infants,  used  these  words :  "  And 
as  regards  the  said  advowson,  house,  and  glebe 
lands  and  freehold  land,  I  direct  that,  if  the  bving 
become  vacant  by  my  death,  and  the   advowson 
have  not  been  previously  sold,  then  and  in  such 
case  the  presentation  be  offered  by  my  said  execo- 
tors  to  my  dear  brother  m  the  priesthood,"  and  so 
on.    How  that  can  happen  I  do  not  know,  because 
the  instant  the  living  becomes  vacant  by  his  death 
the  advowson  cannot  be  sold,  except  in  defiance  of 
the  law.    If  it  were  sold  in  his  lifetime,  of  course 
the  advowson  would  have  gone,  and  there  would 
have  been  nothing  for  the  will  to  operate  upon. 
If  the  friend  whom  he  mentions  refuses  to  accept 
it,  then  he  directs  it  shall  be  offered  to  somebooj 
else,  "and  when  the  church  is  full  " — not  full  m 
manner  aforesaid — he  directs  the  executors  to  sell 
the  advowson  and  two  acres  of  land,  and  to  invest 
the  proceeds  of  the  sale,  not  only  of  the  advowson, 
but  also  of  the  freehold  land,  in  three  per  cent 
Consols,  "  and  to  pay  the  interest  dividends  and 
annual  produce  thereof  unto  my  wife  in  the  same 
manner  and  for  the  same  purpose  as  hereinbefore 
directed  in  respect  of  the  said  interest  dividends 
and  annual  produce  of  the  13,0002."     He  died  on 
the  23rd  Sept.  1874  leaving  the  incumbent  of  the 
advowson  in  possession.    I  am  told  the  trustees 
tried  to  sell,  but  could  not.    That  may  relieve  them 
of  the  consequences  of  a  breach  of  trust.     But  the 
incumbent  lived  till  the  18th  Feb.  1875,  so  that 
there  was  an  interval  from  the  23rd  Dec.  1874  till 
the  18th  Feb.   1876,  during  which   they  might 
have  sold  the  advowson ;  and  certainly  they  oaght 
to  have  sold  it  as  quickly  as  possible,  for  it  is  quite 
obvious  by  the  very  terms  of  the  will  that  the 
incumbent  was  not  expected  to   live  very  long. 
Now,  that  being  so,  there  is  a  trust  with  respect  to 
the  property.   The  same  observations  apply  to  the 
freehold  land—he  directed   the   trustees  to  sell 
which  they  had  the  power  of  doing,  and  to  inrest 
the  proceeds.  In  this  court  that  is  a  gift  of  the  pro- 
perty.   A  gift  of  the  proceeds  of  a  sale  of  property 
18  a  gift  of  the  property  itself.  Nothing  can  be  better 
settled   in  this  court  than  that  the  mere  debj 
of  a  trustee  in  converting  property  does  not  affect 
tbe  tit^e  of  the  cestuis  que  trust,     A  trostee  oonld 
not  by  the  exercise  of  his  caprice  or  even  retfloo- 
able  discretion  as  to  the  time  and  mode  of  sale* 
^Q\\\iT^>^^^\\^^\lv^'(\.^ttA!Le  testator  that  he  ibiU 
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sell  when  it  ia  full — ^that  is  as  soon  as  possible — and 
give  the  proceeds  to  the  cesims  que  trust.  The 
property  is  fixed  by  the  testator,  and,  consequently, 
the  property,  if  not  sold,  belongs  to  the  person  or 
persons  to  whom  the  proceeds  of  the  sale  are 
given.  I  am  hesitating  whether,  with  regard  to 
the  freehold  land,  I  am  compelled  to  say  that  if  the 
testator  had  not  devised  it,  but  simply  directed  it 
to  be  sold,  so  that  the  tmst ,  as  Car  as  the  le^ 
estate  is  concerned,  would  have  had  to  be  earned 
out  hj  means  of  a  common  law  power  of  sale,  the 
co-heiresses-at-law  would  be  entitled  to  the  estate 
until  the  sale.  In  my  opinion  that  is  not  so ;  the 
contrary  is  clearly  settled ;  and  in  equity  the  co- 
heiresses-at-law  are  mere  trustees  for  the  persons 
to  whom  the  proceeds  of  the  sale  are  given.  That 
bein^  so,  the  co-heire8ses*at-law  are  not  entitled ; 
and  It  follows,  in  my  opinion,  if  the  previous  part 
of  the  will  is  correctly  construed,  that  the  wife 
is  entitled.  I  shall  so  decide,  and,  in  answer  to 
the  question,  say  that  the  wife  is  the  person 
entitled  to  nominate  a  clerk  to  be  presented  by 
the  infant^. 

Solicitors :  Smith  and  WaU, 


y.o.  ncALZHS'  coubt. 

Beportad  by  F.  Gould  and  Jambs  B.  Homva,  ^^9^9 

Barriiten-at-Law. 


Tuesday,  July  27, 1875. 

Re  Ttnemouth  Borouqh  Tbamwat  Oompant 

(Ldcited). 

Tramways  Act  1870,n42e26 — Applicaiion  ofdeposU 

fund — Debts — Bights  of  Croum. 
A   company,  vncarporated  under  The   Oompa/nies 
Acts,  obtained  a  provisional  order  to  construct  a 
tramway.  No  tramway  was  ever  commenoedt  a/nd 
the  company  was  ordered  to  be  wowid-up.     The 
only  shareholders  were    the   subscribers  to  the 
memorandum  of  assodcUion ;  the  only  debt  due 
from  the  company  was  less  than  the  amount  of  the 
deposit  fund. 
The  Court,  on  the  petition  of  the  official  liquidator, 
under  the  discretion  aiven  by  The  Tramways  Act 
1870,  rule  26,  orderea  the  deposit  fund  to  be  paid 
out  to  the  petitioner,  to  be  applied  by  him  for  the 
benefit  of  the  compamfs  creditors^  <md  refused  to 
consider  it  forfeited  to  the  Crown, 
This  was  a  petition  by  the  official  liouidator  of 
the  company,  praying  that  a  sum  of  5492.  Ss, 
Consols  (being  4i,  per  cent,  on  the  estimated  cost 
of  constructing  a  certain  tramway),  which,  pur- 
suant to  the  Tramways  Act  1870,  and  the  rules 
thereof,  had  been  transferred  into  coort,  might  be 
transferred  to  the  petitioner. 

The  company  was  incorporated  on  the  9th  April 
1872,  under  the  Companies'  Acts  1862  and  1867, 
for  the  purpose  (amongst  other  things)  of  obtain- 
ing provisional  orders  for  constructing  tramways 
in  the  borough  of  Tynemouth. 

The  capital  of  the  company  was  50,0002.,  di- 
vided into  5(X)0  shares  of  102.  each. 

The  only  shareholders  were  the  subscribers  to 
the  memorandum  of  association,  who  had  subscribed 
between  them  for  175  shares. 

On  the  6th  Aug.  1872  the  provisional  order, 
which  had  been  obtained  by  the  company  pursuant 
to  the  Tramways  Act  1870,  came  into  operation. 
No  time  was  limited  by  the  provisional  order  for 
the  commencement  of  the  works  thereby  autho- 
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The  company  never  commenced  the  works 
authorised  by  the  provisional  order,  and  on  the 
28th  May  1875  the  company  was  ordered  to  be 
wound  up,  and  shortly  afterwards  the  petitioner 
was  appointed  official  liquidator. 

By  the  chief  clerk's  certificate,  dated  the  14th 
July  1875,  it  appeared  that  the  only  claim  afi»inst 
the  company  was  that  of  The  Tramways  Union 
Company  for  3922. 

The  Tramways  Act  1870,  rule  26,  provided  that 
if  the  promoters  empowered  by  the  provisional 
order  to  make  the  tramway  did  not,  within  the 
time  in  the  provisional  order  prescribed,  and  if 
none  was  prescribed,  then  within  two  years  from 
the  commencement  of  the  operation  of  the  provi- 
sional order,  complete  the  tramway,  then  the  de- 
posit fund  should,  after  the  expiration  of  the  time 
aforesaid,  be  applied  towards  compensating  all 
road  authorities  for  the  expenses  incurred  by  them 
in  taking  up  any  tramway  placed  by  the  pro- 
moters as  therein  mentioned ;  and  if  no  such  com- 
pensation should  be  payable,  then  the  said  deposit 
fuDd  should  either  be  forfeited  to  her  Majesty, 
"  or  in  the  discretion  of  the  court,  if  the  promoters 
are  a  company,  and  such  company  is  insolvent,  or 
has  been  ordered  to  be  wound-up,  or  a  receiver  has 
been  appointed,  shall  wholly  or  in  part  be  paid  or 
transferred  to  such  receiver,  or  to  the  liquidator 
or  liquidators  of  the  company,  or  be  otherwise  ap- 
plied as  part  of  the  assets  of  the  company,  for  tne 
benefit  of  the  creditors  thereof." 

The  petitioner  now  applied  that  the  fund  in 
court  should  be  transferred  to  him,  to  be  by  him 
applied  as  part  of  the  assets  of  the  company  for 
the  benefit  of  creditors. 

Higgifhs,  Q.C.  and  McLaren,  in  support  of  the 
petition. — ^The  company  having  been  wound-up, 
the  court,  in  the  exercise  of  its  discretion,  will 
order  the  fund  to  be  paid  out  to  the  official  liqui- 
dator for  the  benefit  of  creditors :  (Tramways  Act 
1870,  rule  26.)  The  court  will  never  make  a  call 
on  contributories  where,  as  here,  there  is  a  suffi- 
cient fund  aliwnde,  to  pay  the  only  claim  against 
the  company.  In  Be  The  Common  Boad  Con* 
veyance  Company  (Zrimt^),  before  Vice-chancellor 
Hall  (unreported),  the  court  made  a  similar 
order. 

Bigby,  for  the  Crown. — ^In  Be  The  Common  Boad 
Conveyance  Company  {Limited)  there  were  no 
assets,  as  all  the  shares  were  fully  paid  up.  The 
court  can  only  apply  the  deposit  monejr  for  the 
benefit  of  creditors.  Here  the  company  is  not  in- 
solvent, it  has  17502.  of  uncalled  share  capital,  and 
the  only  claim  against  the  company  is  a  sum  of 
3922.  Unless  it  is  shown  that  the  deposit  money 
will  be  required  to  pay  the  company  s  debts,  the 
court  has  no  discretion,  under  rule  26,  to  make  the 
order  (Be  London  and  County  Tramways  Company, 
L.  Rep.  W.N.  1875,  p.  49). 

The  Yice-Chanckllob  said  that,  in  the  events 
which  had  happened,  the  deposit  was  to  be  dis- 
posed of  under  the  26ch  rule.  That  rule  provided 
for  payment  of  compensation  in  respect  of  various 
thinffs;  and  if  no  such  compensation  should  be 
payable,  then  the  deposit  fund  was  to  be  for- 
feited to  the  Crown,  **  or  in  the  discretion  of  the 
court,  if  the  promoters  are  a  company  and  such 
company  is  insolvent,  or  has  been  ordered  to  be 
wound-up,  or  a  receiver  has  been  appointed,  shall 
wholly  or  in  part  be  paid  or  transferred  to  s  uoh 
receiver  or  to  the  liquidator  or  li(\aidatAT%  ^  \k^^ 
company,  or  \jib  o\Xi<er?<\»^  «^^«^  ^i^  \!w^»  '^  "^^ 
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assets  of  the  company  for  the  benefit  of  the  cre- 
ditors thereof."  The  court  had,  therefore,  a  dis- 
cretion to  say  either  that  it  should  go  to  her 
Majesty  or  to  the  applicant.  His  Honour  was  of 
opinion  that  the  court  onsht  to  exercise  its  dis- 
cretion in  favour  of  the  official  liquidator.  It  was 
said  that  the  court  ought  not  to  do  that,  because 
the  seven  persons  who  had  subscribed  the 
memorandum  niight  be  resorted  to  for  pay- 
ment of  debts.  That  would  be  unjust.  If  the 
subscribers  had  subscribed  bona  fide,  they 
were  entitled  to  the  deposit.  The  court  must 
regard  the  subscribers  as  the  persons  who  had 
provided  the  deposit;  and  they  were,  therefore, 
entitled  to  it,  after  payment  of  aebts.  There  had 
been  a  winding-up  order,  and  there  was  only  one 
debt  to  be  paid.  In  Be  London  and  County  Tram- 
ways Oom/pany,  Hall,  Y.G.,  ordered  that  the  deposit 
should  be  applied  first  in  satisfying  the  Attorney- 
General's  costs,  and  then  that  the  balance  should 
be  paid  to  the  official  liquidator.  His  Honour  in- 
tended to  make  precisely  the  same  order :  the  costs 
of  the  Attomey-Greneral  would  be  paid  first,  and 
then  the  balance  would  be  paid  to  the  official 
liquidator.  The  rule  did  not  mean  that  people 
should  be  called  upon  to  pay  on  their  shares,  only 
in  order  to  enable  the  Grown  to  take  the  deposit. 
What  the  yice-Ghancellor  meant  by  his  decision 
was,  that,  the  court  having  a  discretion,  the  deposit 
should  go  to  pay  the  debts  of  the  company. 

Solicitors,  Aahwrat,  Morris,  and  Co. ;  Baven  and 
Hare. 

COUBT  OF  QUEEN'S  BENCH. 

Reported  by  J.  Shobtt  and  M.  W.  McKbllae,  Eaqn., 

Baniflters-at-Lftw. 


MondoAf,  May  31, 1875. 
Wemyss  (app.)  V.  Hopkins  (resp.). 

Causing  damage  on  highway — Assault — 5  <$•  6  Will 
4,  c.  50,  s,  78—24  ^  25  Vict,  c  100,  «.  iQ—First 
conviction  bar  to  second. 

A  conviction  under  5^6  Will.  4,  c.  50,  s.  78  for 
causing  injury  to  a  verson  on  a  highway  by  negli- 
gence  or  wilful    misbehaviov/r    is    a    bar  to  a 
subsequent  conviction  for  assavU  under  24  ^  25 
Vict.  c.  100,  s.  42  on  the  same  facts. 
On    the  26th  June  1874.  Walter  Wemyss,   the 
appellant,   was   convicted   before   the  justices  at 
petty    sessions,  on   the   complaict  of  the  super- 
intendent of  police,  for  having,  on  the  15th  June, 
while  driving  on  the  highway,  struck  the  horse  on 
which  Jane  Hopkins,  the  respondent,  was  riding, 
which  caused  her  to  fall  and  suffer  serious  injury, 
and  was  fined  2L     This  conviction  took  place  under 
the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50),  s.  78, 
which  provides  that  "  if  the  driver  of  any  carriage 
whatsoever  upon  any  part  of  any  highway  shell, 
by  negligence  or  wilful  misbehaviour,  cause  any 
hurt  or  damage  to  any  person,  horse,  cattle,  or  goods 
conveyed  in  any  carriage  passing  or  being  upon 
such  highway.     .  .  .  "every  person  so  o&nding 
in  any  of  the  cases  aforesaid,  and  being  convicted 
of  any  such  offence,  either  by  his  own  confession, 
the  view  of  a  justice,  or  by  the  oath  of  one  or  more 
credible  witnesses  before  any  two  justices  of  the 
peace,  shall,  in  addition  to  any  civil  action  to 
which  he  may  make  himself  liable,  for  every  such 
offence  forfeit  any  sum  not  exceeding  52.  m  case 
8nch  driver  shall  not  be  the  owner  of  auch  .  .  . 
carriage,  and  in  case  the  ofEendeT  be  \i\i<b  owii«r  o^ 


such  .  .  .  carriage  then  any  sum  not  exceeding 
10l."^-or]n  default  be  imprisoned  for  not  more 
tiian  six  weeks. 

On  the  6th  July  the  respondent  commenoed  aa 
action  against  the  appellant  in  the  County  Coort, 
claiming  502.  as  damages  sustained  by  the  respon- 
dent in  oonsequence  of  the  appellant  striking  the 
horse  on  which  she  rode  ana  pushing  her  and 
causing  her  to  fall  thereupoui  on  the  15th  June 
1872,  and  for  the  board  and  lodging  of  the  respon- 
dent during  her  illness  arisinfl  therefrom,  and  also 
for  loss  of  wages,  and  medical  and  other  expenser 
incurred  by  reason  thereof.  On  the  17th  Jnly  the 
cause  was  adjourned  until  the  next  court  by  consent 
of  both  parties.  On  the  5th  Aug.  the  cause  was 
removed  into  the  Queen's  Bench  by  writ  of 
certiorari  upon  the  motion  of  the  attorney  for  the 
appellant. 

On  the  7th  Aug.  a  complaint  preferred  by  the 
respondent  against  the  appellant  under  24  A  25 
Yict.  c.  100,  s.  42  for  an  assault  oominitted  on  the 
15th  June,  was  heard  before  two  justices,  who 
convicted  the  appellant,  and  adjudged  him  to  pay 
11.  and  12.  for  costs.    By  24  <&  25  Vict.  c.  100,  s.  42 
"  Where  any   person  shall  unlawfully  assault  or 
beat  any  other  person,  two  justices  of  the  peace, 
upon  complaint  by  or  on  behalf  of    the  partj 
aggrieved,  may  hear  and  determine  such  offence, 
and  the  offender  shall,  upon  oonviction  thereof 
before  them,  at  the  discretion  of  the  justices,  either 
be  committed  to  the  common  gaol  or  house  of 
correction  there  to  be  imprisoned  with  or  without 
hard    labour   for    any  term  not  exceeding   two 
months,  or  else  shall  forfeit  and  pay  such  fine  as 
shall  appear  to  them  to  be  meet,  not  exceeding, 
together  with  costs  (if  ordered),  the  sum  of  51.,"— 
in  default  imprisonment,  with  or  without  hard 
labour,  not  exceeding  two  months.     The  respon- 
dent afterwards  abandoned  the  civil  action  com- 
menced by  her  against  the  appellant  as  aforesaid. 
The  appellant  applied  to  the  justices  to  state  a  case 
under  20  &  21  Yict.  c.  43,  which  they  refused  to  da 
He  afterwards  obtained  a  rule  from  the  Court  of 
(Queen's  Bench  calling  on  them  to  state  a  case,  tad 
the  case  was  stated  in  obedience  to  this  rule.  Upon 
the  hearing  of  the  said  last-mentioned  oompkinl 
on  the  7th  Aug.  1872,  it  was  proTed  on  the  part  of 
the  respondent,  and  found  as  a  fact  that  the  appel- 
lant did,  on  the  15th  June  1872,  unlawfully  and 
wilfully  strike  and  push  against  the  horse  upon 
which  the  respondent  was  nding,  and  also  against 
the  respondent  herself,  and  thereby  oaused  her  to 
fall  from  the  horse  to  the  ground,  whereby  she 
sustained  certain  hurt  and  damage.     It  was  con- 
tended on  the  part  of  the  appellant,  that  as  he  had 
been  duly  convicted  of  the  complaint   preferred 
against  him,  and  heard  on  the  26th  June  1872,  he 
could  not  be  convicted  again  upon  that  Oocasioo, 
for  what,  his  attorney  contended,  was  the  same 
offence,  and  also  that  previously  to  issuine  the 
summons,  the  respondent  had  elected  her  choioeof 
remedy  against  the  appellant  by  oommenoingtii 
action  for  damages  in   the  County  Court.  T^e 
questions  of  law  for  the  opinion  of  the  court  were^ 
First,  whether   the   appellant  having  been  oob* 
victed  on  the  26th  June  1872,  under  5  A  6  Will.  4, 
c.  50, 8.  78  as  hereinbefore  stated,  upon  the  ooo- 

Elaint  of  the  superintendent  of  police,  conld  agun 
e  convicted  on  the  7th  Aug.  1872,  under  24  «  25 
Yict.  c.  100,  8.  42,  upon  the  complaint  of  the 
.  res][K)ndent.    Secondly,  whether    the  respondeDt 
\  "^TOi^  v^^^^^'^Q^l  ^  ^^'^  issuing  <^  the  soihiimibs 
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vpon  which  the  Beoond  conviotion  was  founded, 
oommenoed  an  action  in  the  County  Court  for 
damages  for  the  injury  she  sustained  on  the  15th 
June  1872,  as  herein  stated,  had  not  thereby  elected 
her  choice  of  remedy  so  as  to  render  the  second  con- 
Tiction  bad  in  law.  If  the  court  should  be  of 
opinion  that  the  said  second  conviction  was  legally 
and  properly  made,  and  that  the  appellant  was 
liable  as  aforesaid,  then  such  conviction  to  stand ; 
but  if  the  court  should  be  of  opinion  otherwise, 
then  the  said  conviction  to  be  quashed. 

Arthur  Charles,  for  the  appellant. — [Blackbu&n, 
J. — The  money  which  the  justices  can  order  to  be 
paid  under  24  &  25  Vict.  c.  100,  s.  42  is  not  com* 
pensation  to  the  party  injured,  but  a  fine ;  the 
second  point  is,  therefore,  utterly  untenable.]  The 
conviction  is  bad  on  the  first  sround.  The  appel- 
lant having  been  convicted  under  5  &  6  Will.  4,  c.  50, 
a.  78,  ought  not  to  have  been  afterwards  convicted 
on  the  same  facts.  In  B,  v.  Ehrmgton  (31 L.  J.  14, 
M.  C),  the  dismissal  by  justices  of  a  complaint  for 
an  assault  was  held  a  bar  to  an  indictment  for  un- 
lawfully wounding  and  for  an  assauk  occasioning 
actual  bodily  harm  arising  out  of  the  same  circum- 
stances. Cockburn,  C.J.,  in  his  judgment  in  that 
case  says :  "  It  is  a  f uudamental  principle  that  out 
of  the  same  state  of  facts  a  series  of  prosecutions 
is  not  to  be  allowed."  That  applies  to  the  present 
case.  The  facts  proved  on  the  second  occasion 
were  the  same  as  those  on  which  the  first 
conviction  proceeded,  which  makes  the  second 
conviction  illegal.  (See  Chitty  *s  Criminal  I^w,  vol.  1, 
pp.  452, 461 ;  2  East's  P.  C.  p.  519).  Most  of  the  cases 
which  have  arisen  have  been  .cases  where  anterfoie 
aequU  has  been  pleaded,  but  the  principle  is  the 
same.  In  B,  v.  Walker  (2  M.  &  B.  446)  where  the 
prisoner  had  been  convicted  and  fined  for  assault 
before  two  magistrates,  and  was  afterwards  indicted 
on  the  same  fiEbcts  for  felonious  stabbing,  Coltman,  J. 
held  that  a  plea  of  auterfoie  convict  was  a  bar  to 
the  indictment.  B,  v.  StanUm  (5  Cox  C.  C.  324)  is 
to  the  same  effect.  [Blackburn,  J. — In  those  cases 
the  conviction  was  under  9  Geo.  4,  c.  31,  by  s.  28 
of  which  Act  a  person  convicted  before  justices  and 
punished  was  *'  released  from  all  further  or  other 
proceedings,  civil  or  criminal,  for  the  same 
cause."  There  is  no  such  provision  in  5  &  6  Will. 
4,  c.  50,  so  this  case  must  proceed  on  the  rule  of 
common  law,  but  I  can  see  no  distinction  in 
principle  between  a  summary  conviction  and  any 
other.]  The  language  used  by  Byles,  J.  in  giving 
judgment  in  B.  v.  Morris  (L.  Kep.  1,  C.  C.  B.  at  p. 
94)  shows  that  he  considered  that  a  conviction 
before  magisti^tes,  and  a  conviction  by  a  jury,  had 
the  same  efiect.  [Field,  J. — In  Paley  on  Summary 
Convictions,  145  (5th  edit.),  the  rule  is  thus 
slated :  "  The  true  test  to  show  that  such  previous 
conviction  or  acquittal  is  a  bar  is  whether  the 
evidence  necessary  to  support  the  second  proceed- 
ing would  have  been  sumcient  to  procure  a  legal 
conviction  on  the  first."]  In  JBroom's  Legal 
Maxims,  p.  258  (2nd  edit.),  the  same  rule  is  laid 
down.  The  facts  here  had  already  been  the  subject 
of  a  judgment,  and  the  case  is  within  theprinciple 
of  King  v.  Hoare  (13  M.  &  W.  494).  The  same 
principle  which  applies  to  the  judgments  of  the 
Sapenor  Courts  applies  to  the  judgment  courts  of 
competent  jurisdiction  created  by  statute.  The 
respondent  did  not  appear. 

Blackbu&n,  J.— I  think  it  is  clear  that  the  fact 
of  a  person  having  been  convicted  under  one  Act 
of  Parliament  is  a  bar  to  a  subsequent  conviction 


for  the  same  assault  under  another  Act.  The 
only  doubt  which  could  possibly  be  enter- 
tained is  whether  it  applies  to  a  case  where 
jurisdiction  is  given  to  two  justices  to  adju- 
dicate upon  a  particular  matter  under  the  pro- 
visions of  a  special  statute,  but  I  think  there  is 
no  reason  for  doubtine  that  it  does  so  Apply. 
The  mode  of  conviction  aoes  not  make  any  differ- 
ence, if  the  person  is  charged  with  the  same  assault, 
and  the  same  matter  which  was  the  subject  of  the 
previous  charge  is  again  brought  before  the  court, 
for  he  ought  not  again  to  be  vexed  for  the  same 
cause.  The  averment  in  the  plea  of  avierfois  con' 
vict  is  an  averment  of  the  identity  of  the  offence. 
This  case  is  not  exactly  the  same  as  B,  v.  Ehrvngton 
and  B,  v.  Walker  (ubi8v/p,)tior  the  decisions  in  those 
cases  proceeded  on  a  statute  going  much  further 
than  the  common  law.  Here  we  are  driven  back 
to  the  rule  of  common  law,  and  it  is  clear  that  the 
appellant  was  charged  a  second  time  with  the 
identical  matter  for  which  he  had  already  been 
convicted  and  sentenced ;  the  justices,  therefore, 
have  made  a  mistake.  As  to  the  other  ground, 
that  by  commencing  an  action  in  the  County  Court 
the  respondent  had  elected  her  remedy,  that  is 
clearly  no  defence,  for  the  object  of  the  proceedings 
under  24  &  25  Vict.  c.  100,  s.  42  is  to  punish,  while 
the  object  of  the  action  is  to  recover  damages. 
Judgment  must  be  for  the  appellant  on  the  first 
point. 

Lush,  J. — I  am  also  of  opinion  that  this  conviction 
must  be  quashed.  To  hold  otherwise  would  be  to 
violate  the  fundamental  maxim  that  no  person 
ought  to  be  punished  twice  for  the  same  offence. 
An  assault  committed  on  a  public  highway  under 
certain  circumstances  is  an  offence  •  punishable 
under  two  statutes.  Here  the  appellant  was 
prosecuted  under  the  Highway  Act;  he  cannot, 
therefore,  be  afterwards  convicted  because  the  same 
Act  happens  to  be  an  offence  against  two  different 
statutes. 

Field,  J. — I  am  of  the  same  opinion.  The 
principle  is  clearly  stated  in  tne  passages 
which  have  been  referred  to  in  Paley  on  Summary 
Convictions  and  Broom's  Legal  Maxims.  Also  I 
think  it  is  quite  clear  that  the  circumstance  that 
th  conviction  took  pku>e  before  a  court  created  by 
statute  makes  no  difference. 

Judgment  for  the  apTpellanU 

Attorneys  for  the  appellant,  Hughes  and  Beadles, 
for  BavenhUl,  Aberystwith. 


Tuesday,  June  1, 1875. 

Kay  v.  Oxley. 

Bight  of  way — Or  ant  by  general  words — Unity  of 
possession — Previous  tMe  by  tenant. 

Befendamt,  the  owner  of  two  adjoining  farms  or 
messiuMes,  each  with  farm  buildings  and  land, 
expressly  permitted  the  tenant  of  one  to  use  a  pri- 
vate farm  road  belonging  to  the  other  in  order  to 
approach  the  hay  cha/inber  which  the  tenant  had 
buUt  over  his  stable.  It  was  not  impossible  but 
very  inconvenient  to  carry  hay  to  this  chamber  by 
any  other  mode.  At  the  conclusion  of  the  tenancy 
the  defendant  conveyed  the  messuxige  and  premiers 
of  which  this  stahle  and  hay  chamber  formed  part 
to  the  plaintifs,  together  with  all  ways,  rights  of 
wqy,  easements,  and  appurtenances  to  the  said 
messuage,  land,  and  /ier6ditatn«tv.iA^  ^  ^'«w>^  ^S 
(fcem  Twv)  or  Wetojor^  dAm\»«db^  ow^w^^^-*  w  w.- 
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joyed,  or  renuted  a$  pari  or  pa/rcel  ofihem,  or  any 

ofihem,  or  <ippurtenant  ihereio, 
HMf  vn  am  action  for  obrirueting  the  plavnU£f*8 

use   of  this  approach  to  hde  hay  chamber,  that 

under  the  circwnstancea  the  general  worde  ueed 

included  a  grant  of  this  riaht  of  way. 
This  was  an  action  to  try  the  nght  of  the  defen- 
dant to  obstruct  a  way  which  the  plaintiff  claimed 
a  right  to  use  over  the  defendant's  land  for  certain 
purposes.  It  came  on  for  trial  at  the  Leeds 
Assizes,  March  1874,  and  the  following  special  case 
was  stated  by  order  of  Nisi  Prius. 

On  and  previous  to  the  Ist  May  1860,  the  defen- 
dant was  the  owner  of  a  dwelling  house  together 
with  the  cottage,  stable,  outbuildings,  and  garden 
thereto  belonging,  now  the  property  of  the  plaintiff, 
and  called  or  known  by  the  name  Koseville,  situate 
at  Boundhay,  in  the  parish  of  Barwick-in-Elmet, 
in  the  county  of  York,  abutting  upon  a  public 
highway  called  Horseshoe-lane,  leading  from  lieeds 
to  Seacroft ;  and  was  also  the  owner  of  an  adjoin* 
ing  farmstead  and  farm  called  Bose  Gotta^  Farm, 
abutting  abo  upon  the  same  highway,  and  having 
a  private  farm  road  leading  from  it  to  the  farm 
buildings,  stack  yard,  and  other  premises  con- 
nected therewith,  ard  to  a  field  adjoining  them. 

By  an  indenture  of  lease  dated  Mi^  1st,  1860, 
the  defendant  demised  Boseville  to  Robert  John 
Hudson  for  a  term  of  ten  years  from  that  date,  to- 
gether with  "  all  and  singular  the  rights,  privileges, 
easements,  advantages,  and  appurtenances  what- 
soever to  Uie  said  messuage  and  premises  thereby 
demised  belonging  or  in  anywise  appertaining  or 
therewith  used  or  enjoyed." 

At  the  time  of  the  demise  the  stable  had  no 
other  storey,  and  was  of  the  same  height  as  the 
adjoining  cottage  demised  with  it. 

The  lessee,  Bobt.  John  Hudson,  entered  at  once 
into  possession  under  his  lease,  and  in  the  same 
year'built  at  his  own  expense  a  hay  chamber  or 
upper  room  over  the  stable,  with  two  square  open- 
ings in  the  east  wall  of  the  chamber,  of  the  respec- 
tive dimensions  of  4ft.  7in.  by  2ft.  lO^in.,  and  2ft. 
lOin.  by  2ft.  lOin.,  for  the  purpose  of  getting  his 
com,  hay,  and  straw  into  his  hay  chamber,  for 
which  purpose  they  were  adapted.  Both  openings 
were  fitted  with  shutters,  and  the  shutters  to  one 
of  them  opened  outwards.  There  were  no  other 
means  for  the  admission  of  light  and  air  into  the 
chamber,  except  a  man  hole  2ft.  6in.  by  2ft.  lin. 
square,  cut  through  the  south-east  comer  of  the 
fioor. 

The  east  wall  and  the  openings  abutted  upon 
and  looked  into  the  stack  yard  and  adjoining  pre- 
mises of  Bose  Cottage  Farm,  and  there  was  no 
access  to  them  with  carts  and  waggons  out  of  any 
part  of  the  premises  demised  to  Hudson,  and  the 
only  way  by  which  carts  and  waggons  could  be 
brought  up  to  them  was  by  taking  them  along  the 
private  farm  road  of  Rose  Cottage  Farm. 

Before  making  the  alterations  Robert  John 
Hudson  consulted  the  defendant  and  Robert 
Barker,  who  was  then  the  defendant's  tenant  of 
Rose  Cottage  Farm,  upon  them,  and  obtained  their 
consent  to  them,  and  at  the  same  time  their  per- 
mission to  use  the  Rose  Cottage  Farms  private 
road  to  get  to  the  hay  chamber  with  his  cart  and 
waggon  loads  of  hny,  oorn,  and  straw  when  com- 
pleted. 

1^0  openiDgs  were  made  in  the  opposite  or  west 
wa/i  o{  the  bay  chamber. 


Boseville  and  inremises  until  about  March  1863, 
when  he  sub-let  them  to  a  Mrs.  Fletcher,  who 
remained  in  ooonpation  twelve  months,  and  on  her 
quitting  them  Hudson  sub-let  them  to  Riduurd 
ween,  who  remained  in  occupation  up  to  the  ex- 
piration of  the  said  lease  of  1860,  and  was  in  actual 
occupation  and  using  the  defendant's  fiurn  road 
as  Hudson  had  done  to  get  hay  and  com  into  the 
hay  chamber  at  the  time  when  the  plaintiff  por- 
chaaed  from  the  defendant  as  hereinafter  men* 
tioned. 

In  1868  the  defendant  entered  into  the  ooonpa- 
tion of  Rose  Cottage  Farm  himself,  and  has  con- 
tinued to  occupy  it  up  to  the  present  time,  having 
a  bailiff  residing  in  the  farmstead,  and  he  has  been 
all  along  and  still  is  the  owner  of  it. 

All  the  time  Hudson  and  his  under  tenants  were 
respectively  in  occupation  of  RoseviUe  they  respec- 
tively used  the  defendant's  private  farm  road  widi 
their  carts  and  waggons  to  get  their  hay,  com,  and 
straw  into  the  hay  chamber,  and  were  never  inter- 
rupted or  interfered  with  by  the  defendant  or  his 
tenants  or  servants  in  their  use  d  it. 

The  permission  which  the  defendant  gave  to  his 
lessee,  Hudson,  before  building  the  bay  chamber 
was  never  withdrawn,  but  on  a  few  occasions  tiie 
servants  of  Hudson  and  G-reen  asked  permissioD 
of  the  defendant's  tenant  and  bailiff  to  ose  the 
road. 

Within  twelve  months  after  he  had  built  the 
hay  chamber  Robert  John  Hudson  erected  against 
the  west  wall  of  his  stable  and  the  wall  of  another 
building  of  the  defendant  adjoining  it  on  the  north 
end  a  suostantial  wooden  shed»  fixed  to  posts  plaosd 
on  stone  foundations  made  in  the  gronnd,  and 
with  a  lean-to  sloping  roof,  which  he  used  as  t 
cart  shed  and  for  washing  carriages  in. 

The  shed  stood  out  13ft.  6in.,  and  ooTered  length- 
ways lift,  of  the  stable  wall,  the  remaining  por- 
tion to  the  north  lengthways  resting  against  and 
covering  the  adjoining  building  of  the  defin- 
dant. 

The  plan,  which  formed  part  of  this  case,  showed 
the  shed  as  it  stood — the  north  end  of  it  next  the 
west  wall  of  the  hay  chamber,  and  the  space  of 
blank  wall  between  the  top  of  the  shed  ainl  the 
eaves  of  the  hay  chamber,  the  stable  door,  and 
the  space  of  wall  between  the  top  of  it  and  the 
same  eaves,  and  the  defendant's  adjoining  build- 
ing, against  which  the  northern  end  dt  it  rested 

The  space  between  the  top  of  the  roof  of  the 
shed  and  the  eaves  of  the  hay  chamber  was  in 
height  22in.,  and  the  space  between  the  top  of  the 
stable  door  and  the  eaves  26in.,  spaoee  practio^ 
too  small  to  admit  of  openings  beings  made  in  tiie 
west  wall  of  the  hay  chamber  for  getting  hay  tnd 
straw  into  it. 

The  height  of  the  stable  inside  is  9ft.  lOin.,  and 
the  floor  of  the  hay  chamber  about  lOin.  thid:,and 
the  height  of  the  shed  was  lift.  4iii. 

In  May  1870,  the  plaintiff  agreed  with  the  de- 
fendant to  purchase  Roseville,  and  by  a  oonvej- 
ance  dated  2nd  August  1870,  the  same  wascGU- 
veyed  to  him,  "  together  with  all  buildings,  erec- 
tions, fixtures,  commons,  hedges,  ditcbes.  fenoee, 
ways  and  rights  of  way,  waters,  wateroooraei* 
drains,  cisterns,  lights,  and  rights  of  light,  fiber 
ties,  privileges,  easements,  advantages,  and  appv* 
tenances  whatsoever  to  the  said  meeiBajjfi 
dwelling-house,  cottage,  land,  and  hereditaments, 
or  any  of  them  appertaining,  or  with  the  sasK  of 
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exgoyed,  or  reputed  as  part  or  parcel  of  them,  or 
any  of  them,  or  appartenant  thereto." 

At  the  time  of  the  oonyeyanoe  the  haj  chamber 
with  the  two  opening^  in  the  east  side  and  the 
shed  stood  precisely  as  they  had  been  erected  by 
Hudson. 

Before  the  plaintiff  finally  agreed  to  purchase 
RosoTillo  the  defendant  took  him  round  the 
boundaries  of  the  now  two  properties,  and  whilst 
they  were  standing  together  at  the  back  of  the 
stable  and  hay  chamber  in  the  defendant's  farm 
^ard  the  plaintiff  pointed  ffenerally  to  the  build- 
ings, and  asked  the  defendant  if  they  were  all 
part  of  the  premises  purposed  to  be  sold,  and  the 
defendant  replied  that  they  were. 

Nothing  was  specifically  said  on  either  side  as 
to  the  two  openings  in  the  hay  chamber,  or  about 
any  right  of  way  to  them. 

The  plaintiff  entered  into  possession  under  his 
conveyance,  and  commenced  at  once  to  use,  as 
part  of  the  premises  comprised  therein,  tl^e  de- 
fendant's farm  road,  and  by  means  of  it  to  bring  his 
oarts  and  waggons  up  to  the  openings  in  the  hay 
chamber,  ana  to  use  them  to  get  in  his  hay  and 
straw,  and  continued  to  do  so  throughout  the 
years  1870, 1871,  1872,  and  1873,  without  inter- 
ruption or  interference,  until  the  22nd  May  of  the 
last-mentioned  year,  when  the  defendant's  bailiff 
stopped  a  load  of  straw  which  the  plaintiff  was 
proceeding  to  carry  to  his  hay  chamber  along  the 
defendant^  road,  and  the  defendant  has  ever  since 
refused  the  use  of  it  by  the  plaintiff. 

The  plaintiff  during  all  this  time  took  cam  about 
once  a  month,  and  hay  And  straw  two  or  three 
times  a  ^ear  along  the  defendant's  road. 

The  division  of  the  two  properties  of  the  plain- 
tiff and  the  defendant  rescNBctively,  as  effected  by 
the  conveyance  to  the  plaintiff,  left  a  portion  of 
the  northern  end  of  the  shed  erected  by  Hudson 
standing  on  the  defendant's  ground,  and  beyond 
the  plaintiff^s  northern  boundary,  at  that  spot,  as 
may  be  seen  by  the  striped  lines  on  the  plan  en- 
<lor8ed  on  the  conveyance  to  the  plaintiff. 

The  plaintiff  used  the  shed  which  Hudson  had 
built  for  the  same  purposes  as  Hudson,  until  the 
summer  of  1872,  when  he  pulled  it  down,  and  in 
the  place  of  it  and  upon  the  same  foundations,  so 
£ar  as  his  own  land  allowed  it,  he  erected  a  sub- 
stantial brick  building  for  a  saddle  and  harness 
room,  and  built  the  northern  end  wall  of  it  on 
his  own  boundary  line  on  that  side  of  his  pro- 
perty. 

The  roof  of  this  new  buildine  is  pitched  20in. 
lugher  than  the  roof  of  the  old  shed.  At  the  same 
time  as  the  plaintiff  was  doing  this  work,  he  was 
building  a  wall  to  inclose  his  jrard  on  the  same 
aide. 

These  buildinfi:  operations  of  the  plaintiff  were 
going  on  for  two  or  three  months,  and  persons 
about  the  defendant's  Bose  Cottage  Farm  could 
bare  seen  them  in  progress. 

Since  1868,  the  aefendant  has  been  in  the  habit 
of  going  abroad,  or  being  away  from  his  home  in 
Yorkshire,  during  a  haB  or  three-parts   of   the 

Saar,  generally  leaving  in  May,  but  sometimes 
ter  in  the  year,  but  when  at  home  he  visited  his 
Hose  Cottage  Farm  nearly  every  day ;  and  after 
the  plaintiff  came  into  possession,  he  saw  the 
defendant  several  times  about  his  hirm  and 
premises. 

The  defendant  never  made  any  complaint  to  or 
vtmooBtnited  with  the  plaintiff  about  his    new 


building  in  the  place  of  the  old  shed,  or  suggested 
any  alterations  m  his  premises. 

On  the  27th  May  1873,  after  the  interruption  of 
the  plaintiff  in  the  use  of  the  way,  as  before  stated, 
the  defendant  disputed  his  right  of  light  to  his 
stable  windovf  looking  into  the  defendant's  farm 
yard,  and  he  attempted  to  obstruct  it  by  putting 
a  pile  of  wood  reaching  to  the  sill  of  the  window, 
and  building  on  the  top  of  it  a  straw  stack  which 
reached  to  the  eaves.  The  plaintiff  immediately 
gave  the  defendant  notice  to  remove,  and  he  did 
remove  the  obstruction. 

The  space  coloured  ^reen  on  the  plan  hereinafter 
mentioned  was,  up  to  tne  time  of  the  plaintiff's  pur- 
chase, ordinarily  used  as  a  stack  yard  of  the  Kose 
Cottage  Farm,  but  up  to  that  time  other  parts  of 
the  vacant  space  of  ground  outside  it  had  been 
occasionally  used  by  the  defendant  and  his  tenants 
for  stacks. 

When  the  plaintiff  purchased  this  green  space,  it 
was  fenced  m  with  running  posts  and  rails,  and 
is  BO  still. 

From  1863  to  1868,  Joseph  Elam  was  the  defen- 
dant's tenant  of  Bose  Cottage  Farm,  and  in  four 
years  out  of  the  five  of  his  tenancy  he  placed  farm 
stacks  so  near  to  the  two  openings  of  the  hay 
chamber  that  hay  and  com  could  not  be  got  in 
whilst  the  stacks  were  standing.  One  of  these 
stacks  was  a  hay  stack,  and  it  was  placed  with 
one  end  to  the  hav  chamber,  within  two  yards  of 
it,  and  a  cart  could  not  be  got  between  it  and  the 
wall. 

Since  1870  no  stacks  have  been  put  on  any  part 
of  the  defendant's  stack  yard  or  premises  so  as  to 
obstruct  either  of  the  plaintiff's  openings  in  his 
hay  chamber,  and  no  actual  obstruciion  to  the  nse 
of  them  ever  occurred  to  Hudson,  Fletcher,  or 
Green,  by  reason  of  stacks  standing  in  the  way 
when  they  required  to  use  the  two  openings. 

Mrs.  Fletcher  kept  no  horse,  and  so  had  no 
occasion  to  nse  the  defendant's  road  whilst  she 
was  in  occupation  of  Boseville ;  and  Green,  whilst 
in  occupation,  chiefiy  bought  his  hay  and  corn 
from  the  defendant.  He  also  sometimes  bought 
it  elsewhere. 

An  old  drain  ran  from  the  plaintiff's  stable  to  a 
tank  in  the  defendant's  farmyard,  and  also  an 
overflow  drain  on  the  defendants  same  ground  is 
carried  off,  and  the  plaintiff's  stables  are  spouted 
on  the  defendant's  side. 

The  plaintiff  has,  since  his  purchase,  always 
used  the  old  drains  and  spouts,  as  comprised  in 
his  purchase. 

When  the  plaintiff  took  down  the  old  shed  he 
might  have  made  openings  on  his  or  the  next  side 
of  the  hay  chamber  of  the  same  size  as  those  now 
existing  on  the  east,  but  he  could  not  then  have 
had  bis  present  saddle  and  harness  room,  or  any 
building  of  the  same  size  as  the  old  shed  in  the 
place  of  it. 

As  things  were  at  the  time  of  the  purchase  by 
the  plaintiff,  and  now  are,  the  plaintiff  had  not 
nor  has  he  now  any  way  of  putting  hay,  corn,  and 
straw  into  his  chamber  except  by  using  the  defen- 
dant's farm  road,  or  incurring  expense  in  the 
necessary  alteration  of  his  buildings  and  premises 
which  he  purchased  from  the  defendant. 

The  ground  plan  mentioned  showed  the  present 
position  and  boundaries  of  the  two  properties  of 
the  plaintiff  and  the  defendant,  the  private  farm 
road  of  the  defendant  in  question,  the  stable^ 
ooach-houaet  ooittA^^  «xA  \i^xT2kR^'&  V^\^^^  ^  "^^^ 
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plaintiff,  the  drains  and  overflow  firom  the  plain- 
tiff's stable  and  tank  on  the  defendant's  lana,  the 
stack  yard  and  pieoe  of  vaoant  gronnd  adjoining 
that  of  the  defendant,  in  which  stacks  were  at 
times  built  as  stated  in  this  case,  and  the  farm 
buildings  and  premises  of  the  defendant's  Rose 
Cottage  Farm. 

The  elevation  plan  showed  the  boundary  line 
between  the  plaintiff's  stable  and  hay  chamber, 
and  the  defendant's  a(^oining  farm  building,  the 
eastern  side  of  the  stable  of  the  plaintiff,  with 
windows,  and  of  the  hay  chamber  with  the  two 
openings. 

The  question  for  the  opinion  of  the  court  was, 
flrhether  the  plaintiff  had  a  right  of  way  over  the 
defendant's  private  farm  road  to  and  for  the  use  of 
his  hay  chamber  for  the  purposes  mentioned,  or 
any  or  either  of  them,  either  by  virtue  of  or  ancil- 
laiy  to  the  conveyance  of  1870.  If  the  court  should 
be  of  opinion  that  the  plaintiff  had  such  a  right, 
then  the  verdict  entered  for  the  plaintiff  was  to 
stand  for  the  sum  of  102.  la.  But  if  the  court 
should  be  of  a  contrary  opinion,  then  the  verdict 
was  to  be  entered  for  the  defendant. 

MeUor  (with  him  DitgdaU)  argued  for  plaintiff. 
— Upon  the  findings  of  fact  in  the  case  it  may  not 
be  that  this  was  strictly  a  way  of  necessity  for  the 
enjoyment  and  use  of  the  plaintiff's  stable,  but  the 
words  of  the  conveyance  are  quite  sufficient  to 
pass  this  right  of  way  along  the  defendant's  farm 
road.  Boseville  was  conveyed,  together  with  all 
ways,  rights  of  way,  liberties,  privileges,  easements, 
advantages,  and  appurtenances  whatsoever  to  the 
messuage,  land,  and  hereditaments  or  any  of  them 
appertaining,  or  with  the  same  or  any  of  them  now 
or  heretofore  demised,  occupied,  or  enjoyed,  or 
reputed  as  part  or  parcel  of  them  or  any  of  them, 
or  appurtenant  thereto.  The  previous  demise  of 
Boseville  in  1860  included  all  easements  to  the 
premises  belonging  or  in  anywise  appertaining  or 
therewith  used  or  enjoyed,  and  the  alteration  of 
the  stable  made  for  the  purpose  of  using  this  way, 
permission  for  which  was  expressly  granted  by 
defendant,  and  his  then  tenant  oE  Bose  Cottage 
Farm.     [Stopped  by  the  court.J 

Herschell,  Q.C.  (with  him  Ewina  Bennett)  for 
defendant.  —  The  case  of  Thomson  v,  Waterlow 
(L.  Eep.  6  Eq.  Cas.  36 ;  18  L.  T.  Bep.  N.  S.  545) 
is  a  decision  of  Lord  Bomilly,  M.B.,  in  favour 
of  the  defendant ;  there  the  owner  of  two  adjoin- 
ing closes  A  and  B,  who  had  during  the  unity 
of  possession  made  and  used  for  his  own  con- 
venience for  agricultural  purposes,  a  way  across 
B  to  A,  executed  a  conveyance  of  close  A  to 
a  purchaser  with  these  general  words,  "  together 
with  all  ways,  easements,  and  appurtenances 
thereto  appertaining,  and  with  the  same  now  or 
heretofore  occupied  or  enjoyed."  The  purchaser, 
who  had  access  to  A  from  other  land  of  his 
own,  claimed  under  the  conveyance  the  right  to 
use  the  roadway  over  B ;  it  was  held,  that  as 
there  was  no  roadway  over  B  to  A  before  the  unity 
of  possession,  the  right  to  use  it  did  not  pass  under 
the  general  words  of  the  conveyance.  This  deci- 
sion was  followed  by  the  Court  of  Exchequer  in 
Langley  v.  Hammond  (L.  Rep.  3  Ex.  161;  18 
L.  T.  Uep.  N.  S.  858),  where  the  general  words 
were  **  together  with  all  ways,  Ac,  therewith  now 
used,  occupied,  and  enjoyed."  The  qualifying  re- 
mark made  by  Bramwell,  B.,  which  is  cited  with 
approval  in  Watts  v.  KeUon  (L.  Rep.  6  Ch.  App.  166; 
2i  L.  T.  Eep.  N.  S.  209)  is  not.  in  voVnt,.    U^\\\&\i, 


L.  J.,  there  said,  at  p^  171 :  "  We  may  alao  obMrre, 
that  in  Ikin^ley  V.  Hofrnmond^  Bramwellt  B^  ex- 
pressed an  opinion,  in  which  we  concor,  that  even 
m  the  case  of  a  riffht  of  way,  if  there  was  a  formed 
road  made  over  t£e  alleged  servient  tenem^it  to 
and  for  the  apparent  use  of  the  dominant  tene- 
ment, a  right  of  way  over  saoh  road  might  pass 
by  a  conveyance  of  the  dominant  teDenobont  with 
the  ordinary  general  words."  Here  the  words  do 
not  pass  a  right  of  way  which  ia  not  of  neceeiifey, 
and  not  appertaining  to  the  premises  wbidi  wers 
conveyed.  It  is  said  (2  WmB.Sannd.  edit.  1871,  p. 
809,  n.  c.) :  "Where  there  is  a  nnity  of  seisin  of 
land  and  of  a  way  over  the  land  in  one  and  the 
same  person,  the  right  of  way  is  either  extin- 
guished or  suspended,  according  to  the  duratioo 
of  the  respective  estates  in  the  land  and  the  way 
And  after  such  extinguishment,  or  daring  sadi 
suspension  of  the  ri^ht,  the  way  cannoc  pass  as  an 
"  appurtenant,"  under  the  ordinary  legal  sense  of 
that  word,  notwithstanding  it  has  continued  to 
exist  in  point  of  user."  [Blackburn,  J. — ^The  note 
proceeds :  "  Therefore,  in  order  to  pass  it,  the 
grantor  must  either  employ  words  of  expreee 
gEant,  or  must  describe  the  way  as  one  '  nsea  and 
enjoyed  with  the  land.' "] 

Mellor  was  not  heard  in  reply. 

Blackbu&n,  J. — When  we  come  to  onderstaad 
the  point,  I  think  there  is  no  doubt  the  plaintiff  is 
entitled  to  this  right  of  way.  The  general  words 
in  the  conveyance  are  more  than  usually  extensiTe, 
and  although,  if  they  had  stopped  at  the  woni 
"appertaining,"  possibly  the  plaintiff  oonid  not 
have  disputed  the  defendant's  right  to  obstmet 
this  path,yet  the  words  which  follow,  *'  with  the 
same  (hereditaments)  or  any  of  them  now  or 
heretofore  demised,  occupied,  or  enjoyed,  or  re- 
puted as  part  or  parcel  of  them  or  any  of  them,  or 
appurtenant  thereto,"  are  sufficient  to  make  ii 
necessary  for  us  to  consider  whether  there  was  b 
fact  any  eiyoyment  of  this  way.  Two  cases  have 
been  cited,  upon  which  the  defendant's  cooosei 
relies :  the  first  is  Thompson  v.  Waterlow,  in  which 
Lord  Bomilly  said:  "There  is,  as  it  appeareto 
me,  a  distinction  between  the  nser  of  a  way  which 
has  been  made  by  the  owner  of  adjoining  doses, 
and  a  right  of  way  which,  previously  to  such  unity 
of  possession,  existed  from  one  olose  to  another, 
and  which  has  become  merged  by  the  &ct  of  the 
same  person  having  become  the  owner  of  both 
properties.  I  do  not  think  that  the  judges  ia 
Plant  V.  James  (5  B.  &  Ad.  791),  intendfed  to  lay 
down  that  such  words  of  conveyance  as  were  used 
in  that  case,  and  in  the  present,  would  oonstitote 
the  grant  of  a  right  of  way  where  the  user  had 
sprung  solely  from  the  convenience  of  the  peraon 
who  held  both  tenements,  which  convenience  ceased 
to  exist  when  the  severance  between  the  closes 
took  place."  Taking  that  as  the  rule  to  be  applied. 
1  do  not  think  the  plaintiff  is  without  ground  for 
bringing  this  action.  It  oannot  be  said  that  (he 
user  of  this  way  had  sprung  solely  from  the  coo- 
venience  of  the  person  who  hold  both  tenemeati. 
The  other  case  is  Langl&y  v.  Hammond^  in  which 
Kelly,  0.  B.,  is  reported  to  have  laid  down,  appa- 
rently as  matter  of  law,  that  as  a  riffht  of  waj  ia 
the  strict  sense  was  not  shown  tonave  e?er  ex- 
isted, but  the  way  having  only  been  used  for  the 
accommodation  and  at  the  pleasure  of  the  owaar 
of  both  parties,  the  general  words,  however  extea- 
sive,  could  not  grant  such  a  way  as  appuitanaiitto 
\  W^  ^vvq^^cd.    I  o^uite  agree*  that  Q|Ma  the  froU 
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stated  in  that  case,  the  Court  of  Exeheqner  was 
right  in  holding  that  the  plaintiff  obtained  no 
right  of  way  over  the  defendant's  land  by  his 
grant;  bat  I  cannot  agree  that  no  ^neral 
words,  under  any  oiroamstances,  conld  mclade 
the  ase  of  a  way  Vhich  has  not  before  been 
ei^'oyed  of  right  by  a  person  other  than  the  owner 
of  the  land.  The  grronnd  npon  which  Martin  and 
Bramwell,  BB.,  concurred  with  the  Chief  Baron, 
does  not  go  so  far ;  indeed,  they  expressly  refuse 
to  decide  that  point.  On  the  other  side,  we  have 
dicta  of  both  the  Lords  Justices  in  WcUU  v.  Kelson, 
throwing  considerable  doubt  upon  any  such  doc- 
trine as  that  contended  for  by  the  defendant, 
although  not  without  some  justification  by  the 
two  other  cases  cited.  The  facts  of  this  case  are 
▼ery  strong  to  show  that  this  way  was  used  as  part 
of  the  enjoyment  of  Roseville,  and  I  do  not  recog- 
nise any  rule  of  law  to  compel  us  to  hold  that 
these  general  words  were  not  enough  to  include  it 
in  the  conveyance  to  the  plaintiff.  The  intention 
to  do  so  seems  to  me  to  have  been  clear. 

Lush,  J. — I  am  of  the  same  opinion.  The  only 
qaestion  for  us  is,  whether  the  right  to  approach 
this  stable  wall  by  the  defendant's  farm  road  was 
intended  to  pass  under  the  convejrance  of  Rose 
rille  to  the  plaintiff.  Up  to  the  time  of  the  con- 
veyance the  defendant  had  allowed  his  tenant  to 
make  use  of  the  way ;  he  had  never  withdrawn 
his  express  permission,  and  the  words  used  seem 
to  show  an  mtention  to  give  plaintiff  the  right  to 
nse  it.  I  do  not  think  our  conclusion  is  in  conflict 
with  that  of  the  Master  of  the  Bolls  in  Thomson 
▼.  WcUerlow ;  nor  with  the  decision  of  the  court 
in  Langley  v.  Hammond,  though  I  do  not  entirely 
agree  with  all  that  was  said  by  the  Lord  Chief 
Baron.  Judgment  for  plaintif. 

Attorneys  for  plaintiff,  Clarke  and  Son. 
Attorneys  for  aefendant,  Phelps  and  Sidgwick, 


Tuesday,  June  8, 1875. 

Willis  v.  Thorp. 

Hosiery  Manufacture  (Wages)  Act  1874  (37  ^  38 
Vict,  c.  48),  s,  3 — Fines  deducted  from  wages — 
Action  for  penalty. 
An  employer  in  the  hosiery  manufacture  is  not  liable 
I      to  a  penalty  under  37  |-  38  Viet,  c.  48,  s,  3  for 
deducting  from  a  workman's  wages  fines  incurred 
under  a  rule  of  the  factory  for  sta'ying  away  from 
work  without  permission. 
Appeal  from  the  County  Court  of  Leceiscer. 

The  respondent  was  in  the  appellant's  employ- 
ment in  the  hosiery  manufacture  as  a  worker  at  a 
hand-loom.  By  one  of  the  rules  of  the  factory 
workmen  staying  away  from  their  work  without 
permission  were  liable  to  certain  fines.  The 
respondent  had  incurred  fines  to  the  amount  of 
3#.  9d,  under  the  above-mentioned  rule,  which 
amount  the  appellant  deducted  from  his  wages. 
The  respondent  accepted  the  balance  under  protest, 
and  brought  an  action  in  the  County  Court  against 
the  appellant  for  a  penalty  under  the  Hosiery 
Manufacture  (Wages)  Act  1874  (37  &  38  Yict.  c. 
48),  8.  3.  and  obtained  a  verdict. 

87  ft  88  Viot.  0.  48.— Piraamble :  Whereas  a  onatom 
has  prevailed  among  the  employers  of  artifioers  in  the 
hoeieiy  mannfaotiire  of  letting  ont  frame*  and  ma- 
ofcfiMry  to  the  artifioers  employed  by  them,  and  it  it  desire 
able  to  prohibit  tuoh  lefetisff  of  frames  and  maohiaery, 
aad  the  stoppage  of  wages  lor  frame  rents  sad  chargee 
la  the  hosiery  wirafaiTtTirt 


Seot.  1 :  In  all  oontraota  for  wages  the  foil  and  entire 
amount  of  aH  wages  the  earnings  of  labour  in  the  hoeiery 
manof  actnre  thaU  be  actually  and  positively  made  payable 
in  net,  in  the  ourrent  ooin  of  the  realm,  ana  not  otherwise, 
without  any  dedootion  or  stoppage  of  any  deeoription 
whatever,  save  and  except  for  bad  and  disputed 
workmanship. 

Sect.  2 :  All  oontraots  to  stop  wag«)S,  and  all  oontraots  for 
frame  rents  and  charsee,  between  employer  and  artifioers, 
shall  be  and  are  hereby  declared  to  be  illegal,  noil,  and 
void. 

Seot.  3 :  If  anv  employer  shall  bargain  to  deduct,  or  shall 
dedoot,  directly  or  indirecty  from  the  wages  of  any 
artificer  in  his  employ  any  part  of  auch  wages  for  frame 
rent  and  standing  or  other  charges,  or  shall  refoae  or  . 
neglect  to  pay  the  same  or  anv  part  thereof  in  the  current 
coin  of  the  realm,  he  shall  forfeit  a  sum  of  five  pounds  for 
every  offence,  to  be  recovered  b^  the  said  artificer  or  any 
other  person  suing  for  the  same  in  the  Conntv  Court  in  the 
district  where  the  offence  is  committed,  witn  full  costs  of 
suit. 

Seot.  5  :  No  action,  suit,  or  set-off  between  employer  and 
artificer  shall  be  allowed  for  any  deduction  or  stoppage 
of  wages,  nor  for  any  contract  hereby  declared  illegaL 

Benjamin,  Q.C.  (Merewether  with  him),  for  the 
appellant.— Under  the  Truck  Act  (1  A  2  Will.  4,  ^ 
c.  37)  it  was  held  that  deductions  for  frame  rent 
and  charges  were  not  illegal :  (C^timsr  v.  Cumings 
8  Q.  B.  311 ;  15  L.  J.  161,  Q.  B.)  The  law  as  to 
that  is  altered  by  the  present  Act,  but  the  intention 
is  only  that  no  deduction  shall  be  made  from 
wages,  which  the  workman  cannot  avoid  incurring ; 
he  need  not  incur  fines.  *'  Frame  rent "  and 
"  charges  "  have  a  distinct  meaning,  as  is  shown 
in  Chawner  v.  Cumings  (uhi  sup,),  and  this  is  not  a 
"  charge  "  within  the  meaning  of  sect.  3,  for  it  is 
not  anything  of  the  same  kind  as  frame  rent  and 
standing.  Sect.  3  is  not  co-extensive  with  sect.  1. 
As  to  a  particular  class  of  contracts  to  deduct, 
that  if*,  those  mentioned  in  sect.  3,  the  Legislature 
was  not  satisfied  with  having  made  them  null  and 
void  by  sect.  2,  but  went  further  and  imposed  a 
penalty.  This  case  does  not  come  within  the  words 
"  shall  refuse  or  neglect  to  pay  the  same  or  any 
part  thereof  in  the  current  coin  of  the  realm,"  for 
if  it  did  the  provisions  as  to  the  penalty  would 
apply  to  cases  where  the  employer  was  bankrupt 
or  neglected  to  pay  the  wages.  Those  words  refer 
only  to  payments  made  otherwise  than  in  coin. 

Uave,  for  the  respondent. — There  is  another 
decision  which  the  Legislature  may  have  had  in 
view  in  passing  this  Act :  (Archer  v.  James,  2B,  & 
S.  61 ;  31  ij,  J.  153,  Q.  B.  in  which  the  Court  of  Ex- 
chequer Chamber  was  equally  divided.)  One  of 
the  charges  there  set-off  was  fines  for  irregular 
attendance.  This  is  sufficiently  analogous  to  frame 
rent  and  standing  to  be  included  in  the  words 
"  other  charges."  It  is  also  within  the  meaning  of 
the  words  "  shall  refuse  er  neglect  to  pay  the  same 
or  any  part  thereof  in  the  current  coin  of  the 
realm." 

Benjamin,  Q.C.  in  reply. — The  Act  was  not 
passed  with  reterence  to  Archer  v.  James  (ubi  sup.) 
for  the  word  "  fine  "  is  not  used. 

Blackburn,  J.  —  We  need  not  hear  you  any 
further.  This  is  a  case  in  which  we  hav3  to  say 
what  is  the  construction  of  an  Act  of  Parliament, 
the  words  of  which  show  how  desirable  it  is  that 
the  framers  of  statutes  should  take  a  little  trouble 
to  make  their  meaning  intelligible.  It  appears, 
according  to  the  cases,  that  the  Truck  Act  (1  &  2 
Will.  4,  c.  37),  did  not  apply  so  as  to  prohibit  the 
practice  of  making  deductions  from  wages  in  the 
hosiery  trade,  ana  the  present  Act  was  passed  for 
the  purpose,  as  is  shown  by  the  recital  in  t^<^ 
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frames  and  maohinery,  and  the  stoppage  of  wages 
for  frame  rents  and  charges.  It  then  proceeds  to 
enact  by  sect.  1  that  **  In  all  contracts  for  wages 
the  full  and  entire  amount  of  all  wages  the  earn- 
ings of  labour  in  thfe  hosiery  manofaotare,  shall 
be  actually  and  positively  made  payable  in  net, 
in  the  current  coin  of  the  realm,  and  not  other- 
wise, without  any  deduction  or  stoppage  of  any 
description  whatever,  save  and  except  for  bad  and 
disputed  workmanship."  Now  on  the  construction 
of  that  section  nothing  can  be  clearer  than  that 
the  employer  must  pay  in  coin,  and,  except  in 
oases  of  bad  or  disputed  workmanship,  without 
deduction.  So  f&v  the  meaning  is  clear.  In  the 
present  case  what  the  parties  have  agreed  is  simply 
that  the  contract  of  service  shall  be  subject  in  case 
of  misconduct  to  certain  fines,  but  the  contract  to 
stop  them  out  of  the  wa^es  is  clearly  within 
the  mischief  pointed  out  m  the  preamble  and 
within  the  words  of  the  first  section.  Then 
by  sect.  2  contracts  to  stop  wages  and  contracts 
I  for  frame  rents  and  charges  are  declared  to  be 
illegal,  null,  and  void.  But  apparently  it  was 
considered  that  the  provisions  of  the  first  two 
sections  were  not  enough  to  stop  two  things  which 
seem  to  have  been  looked  upon  as  peculiarly 
objectionable,  the  letting  of  frames  and  the  mis- 
chief of  paying  wages  m  ^oods  or  in  some  other 
way  not  in  money,  for  it  is  further  enacted  by 
sect.  3  that  "  If  any  employer  shall  bargain  to 
deduct,  or  shall  deduct  directly  or  indirectly  from 
the  wages  of  any  artificer  in  his  employ  any  part 
of  such  wages  for  frame  rent  and  standing  or  other 
charges,  or  shall  refuse  or  neglect  to  pay  the  same 
or  any  part  thereof  in  the  current  coin  of  the  realm, 
he  shall  forfeit  a  sum  of  51,  Now  here  the  respon- 
dents have  directly  deducted  the  sum  of  3^.  9a.  for 
the  payment  of  fines,  and  the  question  is  whether 
this  is  covered  by  the  words  "  other  charges  "  in 
sect.  3.  No  doubt  that  expression  in  its  general 
sense  is  wide  enough  to  cover  anything  in  the 
nature  of  a  charge  or  deduction,  but  in  this  section 
the  words  must  clearly  be  read  together  with  the 
words  "  frame  rent  and  standing,"  and  the  other 
charges  must  be  ejuadem  generis  with  these.  The 
charges  alluded  to  are  charges  for  something 
supplied  to  the  workmen  for  the  purpose  ^ 
enabling  them  to  do  the  labour  in  which  they  were 
employed,  but  a  deduction  for  fines  is  not  of  the 
same  kind.  Then  reliance  has  been  placed  on 
behalf  of  the  respondent  on  the  words  "  or  shall 
refuse  or  neglect  to  pay  the  same  or  any  part 
thereof  in  the  current  coin  of  the  realm,"  and  I 
must  confess  that  at  first  I  paused,  and  was  inclined 
to  think  that  they  might  apply,  because  in  one 
sense  it  is  true  that  they  refused,  and  the  provi- 
sions of  sect.  1  are  positive.  But,  on  reflection, 
I  am  convinced  that  this  cannot  be,  for  clearly  the 
words  could  not  be  held  to  apply  to  a  case  where 
the  employer  neglected  to  pay  because  he  was  too 
poor  to  do  so,  and  I  think  that  they  only  apply  to 
cases  where  payment  is  made  in  materials  or  goods 
or  in  some  other  way  not  in  money,  fi  the 
Legislature  had  meant  the  clause  to  bear  the  other 
construction,  they  ousrht  to  have  and  would  have  re- 
peated the  words  used  in  sect.  1  "without  an  v  deduc- 
tion or  stoppage ;  "  by  so  doing  they  would  have 
expressed  clearly  what  their  meaning  was.  I  can- 
not see  why  those  words  should  have  been  dropped 
out  from  sect.  8  if  the  meaning  was  intended  to  be 
the  same.  It  may  be  said  that  the  change  ought 
to  bemade  ao  as  to  show  theintenVaoTimor^QXesxV^ 


but  it  is  a  seneral  rule  that  where  i^  penalty  is 
sought  to  be  imposed,  the  burden  liea  on  the 
persons  wishing  to  impose  the  penahj  to  diow 
that  the  case  is  within  the  words  of  the  Act.  All 
the  instances  referred  to  in  sect.  1  do  noi  appesr 
in  sect.  3,  but  only  two  are  fhenfeioned.  I  have 
come,  therefore,  though  with  some  hesitation,  to 
the  conclusion  that  the  Coanty  Court  Judge  wis 
wrong,  and  the  judgment  mnstbereTersed. 

MsLLOB,  J. — I  am  also  of  that  opinion  on  the 
construction  of  the  words  of  the  tihird  section.  It 
is  clearly  the  policy  of  the  Xjegialaiiire  in  this  Ad 
to  take  care  that  no  undue  disadvmntage  shall  be 
imposed  upon  workmen,  and  to  prohibit  emfdoyen 
from  making  deductions  from  wages  at  thcor  own 
wilL  When  we  come  to  examine  the  words  of  sect 
2  it  is  dear  that  the  object  ia  to  make  all  contraolB 
to  stop  wages  and  contracts  for  frame  rent  and 
charges,  null,  and  void,  and  by  eeot.  3  if  the  em- 
ployer bargains  to  deduct  wagee, — noi  for  eveiy 
stoppage,  but  "  for  frame  rent,  standing,  or  odier 
charges,'*  he  is  liable  to  a  penalty.  Acoording  (o 
the  ordinary  rule  of  construction  the  "oiber 
charges"  should  be  ejusdem  generis  with  those 
previously  mentioned,  and  if  i^  penalty  is  to  be 
imposed  there  should  be  a  clear  intention  shown  to 
impose  it.  I  am  of  opinion  that  the  County  Oonrt 
Judge  was  wrong. 

Field,  J. — I  also  think  that  this  pen^ty  is  not 
recoverable.  In  this,  as  in  every  ocher  action,  (be 
plaintiff  must  establish  his  case,  and  be  tries  to  do 
so  on  the  words  of  sect.  3.  Now  the  preamble, 
which  recites  the  custom  prevailing  in  the  hosaeiy 
manufacture,  speaks  of  deductions  for  the  supply 
of  those  things  which  go  to  make  np  the  demeot 
which  the  workman  has  to  produce,  and  these  were 
prohibited  so  that  the  workman  might  be  enabled 
to  know  the  exact  amount  of  the  clear  sum  to 
which  he  would  be  entitled  for  his  work.  I  think 
that  sect.  3  does  not  apply  to  a  case  of  this  sort 

Judgment  reverted. 

Attorneys  for  the  appellant.  Fiaord,  Crowder, 
and  Co.,  for  Oweton,  Leicester. 

Attorneys  for  the  respondent,  G.  L.  P.  Eyrtud 
Co,  for  Heath,  Nottingham. 


Tuesday,  June  8, 1875. 
Bbg.  V,  Waulbb. 

Oommissioners  appoinied  hy  sicUute  to  make  orien 
—Breach  of  order— Indictment — 85  ^  86  Firf 
c.  95,  s,  5. 

By  the  Eppvng  Forest  Amendment  Aet  1872,  seeU  5, 
{he  Eppvng  Forest  Oommieeioners  may  maki 
orders  prohibiting,  untU  after  tkeir  final  reporU 
any  incloswes  or  waste  of  Icmd  mthin  tkefonst, 
stioject  in  their  judgment  to  amy  forestal  or  com- 
mon  rights, 

2%6  commissioners  tnade  a  general  order  pnAM- 
ing  ail  persons  from  committing  w€ute  epos  • 
piece  of  land  described  until  the  final  repoH,  or 
untU  further  order ;  aU  persona  affeetea  to  ht 
at  liberty  to  apply  to  them  as  there  might  k 
occasion. 

The  defendant  applied  to  the  eommiasiemrs  hff 
counsel  as  a  person  affected,  but  tkey  r^^mssi  tt 
enter  into  the  qtAestion  raised* 

The  defendant  was  convicted  wpan  an  iarfwfr— ^ 
moved  by  certiorari  for  breaek  of  tkie  order. 

Held,  upon  a  ease  sUUed,  ihnU  ^^  order  emd  <^ 
^  \      vtvdvitafirAi  \awt  qood* 
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This  was  an  indiotment  foand  by  the  ffrand  jary 
of  the  oonnty  of  Essex  against  the  defendant  for 
a  misdemeanor,  alleged  to  have  been  committed 
by  the  defendant  by  breaking  the  soil  of  a  portion 
of  the  waste  lands  of  E{)pinff  Forest,  within  the 
manor  of  Theydon  Bois,  in  tne  county  of  Essex, 
and  thereby  committing  waste,  injury,  and  de- 
struction of  and  to  the  yert,  herbage,  trees,  and 
other  things  in  and  upon  the  said  land,  contrary 
to  an  order  made  by  the  Epping  Forest  Commis- 
sioners. 

The  said  indictment  was  on  the  20th  May  1873, 
remoyed  by  writ  of  certiorari  into  this  court. 

By  order  of  Pollock,  B.,  a  suggestion  was 
entered  on  the  record  for  the  trial  of  the  said 
indictment  at  the  assizes  for  the  county  of  Surrey, 
upon  certain  terms  in  the  said  oixier  specified. 

The  case  accordingly  came  on  for  trial  at  the 
Summer  Assizes  1873,  held  at  Croydon,  in  and  for 
the  county  of  Surrey,  before  Martin,  B.  and  a 
special  jury  of  the  said  county,  when  a  yerdict  of 
guilty  was  entered  against  the  defendant,  subject 
to  the  opinion  of  the  court  upon  the  following  case : 

By  the  Epping  Forest  Act  1871  (34  &  35  Vict. 
c.  93),  the  Epping  Forest  Commissioners  were 
constituted  a  body  corporate  for  certain  purposes 
in  the  said  Act  specified. 

By  the  5th  section  of  the  Epping  Forest  Amend- 
ment Act  1872  (85  &  36  Vict.  c.  95) : 

The  commiasionera  maj  from  time  to  time  make  orders 
prohibitinif,  until  the  expiration  of  the  session  of  Par. 
uament  next  after  the  commissioners  shall  have  made 
their  final  report  under  the  Epping  Forest  Act  1871,  and 
no  longer,  any  indosnres  of  any  land  within  the  said 
forest  not  inclosed  before  the  passing  of  the  Epping 
Forest  Act  1871,  and  for  the  preyention  of  any  waste,  in. 
jnry,  or  deetmction  of  yert,  herbage,  trees,  shrubs,  or 
other  growing  things  in  or  upon  any  land  within  the  said 
forest,  subject  in  their  judgment  to  any  forestal  or  com. 
mon  rights. 

By  the  Epping  Forest  Act  1873  (36  Vict.  c.  5), 
the  time  for  the  commissioners  to  make  their  final 
report,  under  the  Epping  Forest  Act  1871,  was 
extended  to  two  years,  from  the  passing  of  the  said 
Act  of  1873. 

On  the  29th  Noy.  1872,  the  said  commissioners 
made  an  order  in  the  following  form  : — 

We,  the  Epping  Forest  Commissioners,  do,  in  pnr. 
suance  of  the  anthority  to  us  given  by  the  Epping  Forest 
Amendment  Act  1872,  hereby  order,  until  tne  expiration 
of  the  session  of  Parliunent  aert  i^ter  we  shul  haye 
made  our  final  report  under  the  Epping  Forest  Act  1871, 
or  nntil  farther  order,  that  all  persons  whosoeyer  be,  and 
they  are  hereby,  prohibited  from  committdng  any  weurte, 
injury,  or  destmotion  of  or  to  the  Ycrt,  herbage,  trees, 
and  shrubs  or  other  growing  things  in  or  upon  the  waste 
lands  of  Epping  Forost  aforesaid,  witiun  the  manor  of 
Theydon  Bois,  m  the  comity  of  Essex  (indnding  indo. 
sores  of  waste  lands  within  the  said  manor  made  within 
twenty  years  aert  preceding  and  since  the  21st  Aug.  1871). 
And  all  persons  affected  by  this  order  are  to  be  at  liberty 
to  apply  to  us  as  there  may  be  occasion. 

The  said  order  was  served  on  the  defendant, 
liewis  John  Walker,  on  the  19th  April  1873. 

Previous  to  the  service  of  the  said  order  on  the 
defendant,  the  fact  of  such  order  having  been 
made  was  broaght  to  the  notice  of  the  defendant, 
who  by  his  counsel  applied  to  the  commissioners 
as  a  person  affected  oy  the  said  order  as  by  the 
said  order  was  directed,  but  the  said  com  mis- 
flioners  refused  to  enter  into  the  question  raised 
by  the  defendant's  counsel  on  the  said  application. 

The  defendant  Lewis  John  Walker  is  in  occupa- 
tion as  tenant  of  a  certain  piece  of  land  within  the 
said  forest  and  the  said  manor  of  Theydon 
Bois,  and  formerly  part  of  the  waste  land  of  the 
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said  manor,  which  piece  of  land  formed  part  of 
the  land  referred  to  in  the  said  order  of  tne  29th 
Nov.  1872. 

The  said  piece  of  land  is  let  to  the  defendant  by 
John  William  Couchman,  who  purchased  the  fee- 
simple  thereof,  together  with  all  rights  in  or  over 
the  same  from  Frederick  William  Straker  and 
William  Martindale,  who  held  the  same  by  a  title 
duly  derived  from  a  grant  by  the  trustees  of  the  Hall 
Dare  Estates,  in  which  estates  were  included  the 
said  manor  of  Theydon  Bois,  they  the  said  trustees 
having  at  that  time  all  the  rights  of  the  lord  of 
the  said  manor. 

The  said  piece  of  land  was  inclosed,  and  sur- 
rounded with  a  wire  fence  previously  to  the  pas- 
sing of  the  Epping  Forest  Act  1871,  and  subse- 
quently to  the  year  1851. 

By  a  deed,  dated  the  17th  April  1857,  the  Hon. 
James  Kenneth  Howard,  one  of  the  Commissioners 
of  her  Majesty's  Woods,  Forests,  and  Land  Re- 
yenues,  duly  authorised  in  that  behalf,  granted 
and  released  all  the  rights  of  forest  of  the  Queen'a 
Majesty,  upon  and  over  certain  lands  and  heredi- 
taments, of  which  the  piece  of  land  in  the  occupa- 
tion of  the  defendant  as  aforesaid  formed  a  part. 

The  prosecutor  Thomas  Sears,  and  other  persons, 
inhabitants  within  the  said  forest,  claim  a  right  cf 
pasturage  for  cattle  on  all  waste  lands  within  the 
said  forest. 

The  defendant  by  his  servants,  on  the  23rd 
April  1873,  in  the  indictment  mentioned,  and  after 
the  service  of  the  said  order  of  the  commissioners 
upon  the  defendant,  broke  the  soil  of  the  said  piece 
of  land  in  the  occupation  of  the  defendant,  and 
injured  the  vert  ana  herbage  thereon  growing, 
and  took  therefrom  certain  marl  and  clay  for  the 
purpose  of  carrying  on  the  defendant's  business  of 
a  brickmaker. 

It  is  agreed  that  the  indictment  and  plea  herein 
shall  form  part  of  this  case,  and  that  the  defen- 
dant shall  be  at  liberty,  on  the  argument  of  the 
case,  to  take  all  objections  to  the  said  indictment, 
and  to  raise  all  questions  which  it  would  have 
been  open  to  him  to  take  or  raise  at  any  stage  of 
the  trial  of  the  said  indictment ;  and  that  the 
Epping  Forest  Acts  1871, 1872,  and  1873,  and  all 
Acts  incorporated  therewith,  may  be  referred  to 
for  the  purposes  of  this  case,  and  that  the  court 
shall  be  at  liberty  to  draw  any  inferences  or  find 
any  facts  which  in  the  opinion  of  the  court  a  jury 
ought  to  have  drawn  or  found. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendant  can  be  convicted  of  a  mis- 
demeanor upon  the  said  indictment  P  If  the  court 
shall  be  of  opinion  that  the  defendant  can  be  so 
convicted,  the  verdict  of  guilty  is  to  stand ;  but  if 
the  court  shall  be  of  a  contrary  opinion,  then  the 
yerdict  of  guilty  is  to  be  set  aside,  and  a  verdict  of 
acquittal  entered  for  the  defendant. 

The  following  was  the  indictment : 

The  jurors  of  onr  lady  the  Qneen  upon  their  oath  pre- 
sent that  heretofore  and  before  the  commission  of  the 
offence  hereafter  in  this  count  mentioned,  by  a  certain 
Act  of  Parliament  made  and  passed  in  34  ft  35  Vict,  in- 
tituled "  An  Act  to  amend  the  Act  12  &  13  Vict.  c.  81,  and 
to  extend  the  provisions  of  that  Act,  and  The  Metro- 
politan Commons  Act  1866,  so  far  as  regards  that  part 
of  Waltham  Forest  known  as  Epping  Forest  (to  wit,  The 
^ping  Forest  Act  1871),"  certain  persons,  to  wit,  Charles 
Wood,barrister-at*law2ohairman,  John  Watlington  Perry 
Watlington,  esquire,  Henxy  Ford  Barclay,  esquire,  and 
John  Lock,  e8<raire,  were  constituted  and  appointed  com- 
missioners under  the  said  Act  of  P«x\aalsJ«sB^.^vlw<^*<^Gal^ 
by  afuithioae  AiC(t  ^'?ax\iMBi<Qa\iTBa^<^VEi^\aMK^^s^^ 
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Tiot.,  intituled,  An  Act  to  enlarge  the  poven  of  tho 

Eppiiw  Foraat  C^mmiaBionoiB,  and  for  other  pnrposeH  (to 
wit,  the  Eppins  Forest  Amendment  Act  1873),  it  vu 
provided  tlut  tbe  s&iii  ccmmiuioiiera  might  from  time  to 
time  make  ordecs  prohibiting  until  tbe  expiration  of  tbe 
Session  of  Parliament  neit  after  the  siiid  oommiaBionera 
ihonld  have  mide  their  ^"f]  report  andor  the  said 
EppiuK  Forest  Aot  1871.  and  no  longer,  anj  iocloanres  of 
lud  within  the  said  foreataot  inclosed  before  the  peseinff 
of  the  Epping  Forest  Act  18T1 ,  and  for  the  preTention  at 
any  waste,  ininry,  or  deatructiOTi  of  Tert,  herba^,  trees, 
■brnbfl,  or  other  growing  thin^  in  or  upon  any  land 
within  the  said  tprest  enbject  m  their  jadfpnent  to  any 
torestal  or  common  rights,  and  that  thereapon,  heretic 
fore,  and  dnring  the  continoance  of  the  powers  by  the 
■aid  Aota  conferred,  the  said  commisaioiiera,  acting  nnder 
the  powers  of  the  said  Act  of  Parliament,  and  m  pnr- 
snance  of  the  prorisionB  thereof,  did  upon  the  29th  Not. 
1873,  duly  make  an  order  in  the  words  and  figures  fol- 

"  The  Epping  Forest  Art  1871. 

"  The  Epping  Forest  Amendment  Act  1872. 
"  We,  tbe  Epping  Forest  Commissioners,  do,  in  par- 
Bnaniw  of  tho  aatborilj'  to  ns  given  b^  the  Epping  Forest 
Amendment  Act,  hereby  order,  nntd  the  expiration  of 
tbe  Session  of  Parlianient  next  after  we  shall  have  made 
omr  final  report  nnder  the  Epping  Forest  Act  1871,  or 
until  farther  order,  that  all  persons  whosoever  be,  and 
they  are  hereby  piohibited  from  committing  any  waste, 
injo^,  or  deatlnction  of  or  to  thesnrt.  hprbmrp.  fmu. 
ehmba,  or  other  growing  things 

*■ — ~g  Forest  aforesaid, 

intj  of  Essex,  inolni 


lande  of  Eppiny  Forest  aforesaid,  within  the  n  .._. 
Theydon  Bots,  m  the  oonnty  of  Essex,  inolading  ii 
Bures  of  wastfl  lands  within  the  said  manor,  and  wi 


it  liberty  to  apply  tc 


I^. 


1871. I 
hereto 

affected  bj  this 

as  there  may  be  oooaaion. 
"  Given  under  onr  seal,  and  tbe  bands  of  the  nnder. 
pied  Epping  Foreet  CommieatonerB,   this   2i>th  Nor. 
(Signed)  "  Ch&blrs  Wood,  Chairman, 
"John  I/ockr, 

"  J.    W.    PbKBT  WATI-raOTOF, 

"  HiNBT  Ford  BABCi.ii." 

[Seal  ot  Iha  Epping  Forettl 
CommiwloDrre.  J 
And  did  thereby  attach  a  certain  plan,  and  did  anthenti- 
ticete  the  said  order  by  tho  signature  of  the  mid  com- 
missioners, and  that  the  said  order  was  dnly  publiehed 
by  the  direction  of  the  said  commissioners  in  tbe  London 
GaitUe  at  the  6th  Bea.  18:^7.  and  that  the  said  order  still 
remains  in  full  force  and  effect.  And  tho  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that 
after  the  making  and  pobliMhitig  of  the  enid  order  Itowit, 
on  the  19th  Apnl  18731,  notice  of  tho  aforesaid  order  was 
duly  granted  to  Lewis  John  Walker,  and  that  he  the  said 
Lewis  John  Walker  was  dnly  made  affiioainted  wilh  the 
contcnti  thereof,  and  that  tho  original  order  under  the 
bands  of  tho  said  comniinsioTtcre  was  then  tiroiluoed  to 
the  said  I^wis  John  Walker,  aud  a  copy  of  the  same 
deliverwl  to  him.  And  tho  jurors  atoretaid,  upon  Uieir 
oath  aforesaid,  do  further  iirescnt,  that  tho  Kiid  Lewis 
John  Walker,  well  knowing  tlio  promiBos  but  not  tegaiiA- 
ing  the  sud  onlcr,  did  upou  the  'iSti  A]>ril  iSTS,  at  the 

SriBh  of  Theydon  Bois,  in  the  oonnty  of  E-xm,  nniaw. 
Jy.  wilfally,  and  ciintemptnon^lj  break  and  tnm  np, 
and  caueod  to  be  broken,  dug,  and  turned  np.  the  sarface 
and  the  soil  ot  a  certain  portion  uf  the  naato  lands  of  the 
Boval  Forest  of  Waltham,  olherwice  Kp[)ing  Forest, 
within  the  manor  of  Tbeyrion  Bois,  being  a  ]»irtion  of  the 
lands  included  in  and  referred  lo  by  the  order  aforesaid, 
being  an  indosure  of  snch  wnntc  land  made  within  twenty 
yeara  next  precedinff  the  -'Ist  Ang.  1871  ;  and  did  thereby 
thereby  then  and  there  commit  waste,  injury,  and  de- 
Htnjction  of  and  to  tho  vert,  hertiai;e,  treot,  sfirnbSi  and 
other  things  growing  in  and  upon  the  said  land,  contrary 
to  the  direction  of  the  said  oriler  and  in  manifest  breach 
and  contempt  of  tho  same,  to  tlio  evil  and  pernicious 
example  of  other  of  her  Majesty's  subjects,  against  the 
form  of  the  statute  in  nuch  ca^'o  made  and  provided,  and 
against  the  peace  ot  our  lady  tho  Queen,  her  orown  and 
dignity.  And  the  jurors  atoreaaid,  upon  their  oath 
a'OMiajd,  do  further  prei^rnt,  that  heretofore  and  before 
tbe  oonmission  of  the  off ence  horcinattei  iutU\ft  ctnoA 
seBtMoad,  tbe  Epping  Forest  CommiBsionns  cQiiAi\nb)& 


idbTtlMi 


OMMldAetBd 


ttidertbeEnpln^niTeBtAot  1E._, 

tbe  Epping  Fcmot  Auandmant  Art  I89^beiaf  tbaato  dntr 
nnpowered,  did  make  an  oder  pMdiitntiai  ill  [!■— 
from  oommitting  ai^  mite,  ininiT,  ta  distoriMaM  <f  cr 
to  tho  vvt,  Iierbage,  trees,  uiratw,  or  otbcr  gyiig 
thinga  fn  and  npon  the  waste  lands  ot  Epinnr  FonaL 
within  the  manor  of  Therdcm  B<^,  in  tM  eoaBty  4 
Essex,  which  said  ordar  me  utlMntioatri  tmdir  tba 
hands  of  two  of  the  said  aommisrionen,  Mtd  «aa  pvbUaM 
in  the  London  Oatettt  of  the  6th  Deo.  1873;  a^d  Ibat 
after  tbo  "i.tHnf-  and  publishing  d  tbe  aaid  onW  (to  wil 
upon  the  23rd  April  1873)  Lewii  Jobn  Walker,  wtll 
knowing  the  premises,  did  m  contempt  of  tbe  said  oidv, 
at  the  parish  of  Theydon  Bob  is  tbe  oemtjr  ot  Tmii. 
unlawfully,  wilfnlly,  and  oontamptnonalr  bteak  nod  dif , 
and  turn  up  andcauae  to  b*  broken,  dog,  and  timed  dh 
the  soil  and  the  lOFface  of  a  oertain  portion  of  tbe  wHt* 
lands  of  the  Foteetof  Waltham,  otberwiae  Epping  IVmat, 
within  the  manor  of  Theydon  Bois,  being  a  portion  at  tiM 
Unda  inolnded  in  tbe  order  aloTesaid,  and  did  tiMnb* 
then  and  there  commit  waste,  ii^xaj.  Mid  daetrODtiafi  d 
and  to  the  vert,  herbage,  trees,  shnba,  and  oUmc  tUap 
growing  in  and  upon  tbe  said  lands  oontraiy  to  the  (t 
reotion  ot  the  said  order,  and  in  manifest  breadi  aid 
contempt  thereof,  to  the  evil  and  pernioioDa  '"^'■T't  <f 
her  Uajesty's  snbjeots,  and  mwnat  tb«  farm  M  Ot 
statutes  in  snch  oane  made  and  provided,  aad  against  tka 
peace  of  onr  lady  the  Queen,  her  oiowa  and  dtgni;^. 

The  follovrm^  were  the  objections  taised  by  tint 
defendant's  potnta  of  argnment : — First,  that  tha 
disobedience  to  the  order  aat  out  in  the  indici- 
meat  was  not  criminal,  and  the  indictment  shovi 
no  offence;  aeoondlj,  it  doee  not  appear  either  in 
the  indictment  or  thflcaae  that  the  acts  c(xn[d~~"' 
of  ffere  done  while  the  commisiiioEiere*  < 


ctxnidaiiud 
)*  order  vM 


before  the  defendant  did  the  aots  oharood ;  thirdly, 
tbe  indictment  IB  bod  for  not  ahowin^  that  IM 
defendant  knew  that  the  Isnda  were  wnste  laodi, 
or  that  he  knew  that  it  waa  land  inohided  or  rs- 
ferrcd  to  in  the  order ;  fourthly,  that  eect.  5  d 
35  ft  36  Vict.  c.  95,  does  not  extend  to  prohUat 
waste  to  lands  iacloaed  before  tbe  paasing  <d  tie 
Epping  Forest  Act  1871;  fifthly,  that  the  ooD- 
miesiotiers  have  no  power  over  tbedefendant's  land, 
inasmuch  as  it  does  not  appear  that  tJiey  e?er 
ascertained  the  boundaries  of  Epping  Forest;  Hid 
by  sect,  17  of  34  ft  35  Viot.  o.  93,  they  had  onlj 
jurisdiction  over  lands  situate  withia  the  hoandk- 
ries  of  Epping  Forest  asoertained  by  them ;  aizthl;, 
that  the  oommiBsiouera  had  no  power  over  tM 
defenilant's  land,  inaamnch  aa  it  had  beei  law- 
fully iaitlosed,  and  the  Crown  was  not  entitled  to 
exercise  any  forestal  rights  over  it.  It  waa  iaclosad 
bf  the  lanfnl  owners.  The  Grown  had  releaMd 
its  forestal  rights,  and  alCbongh  it  ia  atated  tint 
persons  claimed  righta  of  oomnion,  it  is  not  alleged 
that  their  claim  was  well  founded,  or  that  saA 
claim  existed  at  the  date  of  the  order,  or  tluAtluii 
rights  were  prejudiced ;  seventhly,  that  UieCnwa 
having  released  its  forestal  rigbta,  the  deGgulant'i 
land  was  not  at  the  time  (K  34  ft  35  YicL  C.  9S, 
within  the  boDndary  of  Bpping  Forfiet;  eightUt, 
the  coramisHioners  order  was  invalid,  inaamnM 
aa  they  exercised  no  judgment  as  to  whether  tlM 
defendant's  land  was  snc^t  to  anv  toroMal  or 
common  rights  ;  ninthljr,  the  oomntiaaioiMTa  onglit 
to  have  proceeded  judicially  against  the  rtrfonilMt 
before  making  an  order  aneoting  his  land,  Htd  ta 
snmmona  him  and  hear  him,  or  giTe  hj"!  an  oppv- 
tunity  of  being  beard,  and  they  wholly  bilea  ia 
this ;  and,  tenudy,  that  the  nnniniiiiwW  inwi  ■  had  DO 
power  to  make  a  general  order. 
,  Edieard  Clarke  argaed  fbr  t^  fnoaecatian.— - 
\  Ttv\s  «4«t  ot'  <»nKm.\u<ane[B  appointed  hrr  Am  of 
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Ball  (app.)  v.  Ward  (resp.)- 
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Ftoliament  is  analogoos  to  the  orders  of  the  Kmg 
in  council,  aathonsed  by  statute ;  the  disobedieuce 
of  such  an  order  was  held  to  be  an  indictable 
offence,  and  punishable  as  a  misdemeanor  at  com- 
mon law  in  Be(9  v.  Harris  (4  T.  Bep.  202).  So, 
with  respect  to  a  towing-path  on  the  bank  of 
the  Thames^  authorised  by  statutes  to  be  made 
by  the  Mayor  and  Commonalty  of  London,  it 
was  held  in  Bex  v.  Smith  cmd  others  (2  Doug. 
441),  that  it  is  an  offence  at  common  law  to 
obBUnot  the  execution  of  powers  granted  by 
statute,  and  an  indictment  for  such  offence  need 
not  and  ought  not  to  conclude  contra  formam 
staiuH.  Also,  upon  an  indictment  charging  a 
defendant  with  unlawfully  acting  as  an  attorney, 
it  was  said  by  Lord  Denman,  C.J.,  "I  am  of 
opinion  that,  wherever  a  person  does  an  act  which 
a  statute,  on  public  grounds,  has  prohibited  gene- 
rally, he  is  liable  to  an  indictment.  I  quite  agree 
that  where  in  the  clause  containing  the  prohibition 
a  particular  mode  of  enforcing  toe  prohibition  is 
prescribed,  and  the  offence  is  new,  that  mode  only 
can  be  pursued.  The  case  is  then  as  if  the  statute 
had  simply  declared  that  the  party  doing  the  act 
was  liable  to  the  particular  punishment;  but  where 
there  is  a  distinct  absolute  prohibition,  the  act  is 
indictable." 

Noel  Paierson,  for  the  defence. — ^The  g^rounds 
upon  which  an  indictment  will  lie  are  stated  in 
Hawkins's  Pleas  of  the  Crown  (book  2,  c.  25,  s.  4), 
besides  crimes :  "  Also,  it  seems  to  be  a  good 
general  ground,  thac  wherever  a  statute  prohibits 
a  matter  of  public  grievance  to  the  liberties  and 
security  of  a  subject,  or  commands  a  matter  of 
public  convenience,  as  the  repairing  of  the  common 
streets  of  a  town,  an  offender  against  such  statute 
is  punishable,  not  only  at  the  suit  of  the  party 
aggrieved,  but  also  by  way  of  indictment  for  his 
contempt  of  the  statute,  unless  such  method  of 
proceeding  do  manifestly  appear  to  be  excluded  by 
it."  It  cannot  be  said  that  tne  offence  here  charged 
is  included  under  either  of  these  heads  ;  it  is  much 
more  nearly  within  the  subsequent  exception: 
"  Also,  if  a  statute  extend  only  to  private  persons, 
or  if  it  extend  to  all  persons  in  general,  but  chiefly 
concern  disputes  of  a  private  nature,  as  those  re- 
lating to  distresses  made  by  lords  on  their  tenants, 
it  is  said  that  offences  sbgainst  such  statute  will 
hardlybear  an  indictment."  Li  illustration,  Wil- 
liam WiUoiighby^s  case  is  cited  from  Cro.  Eliz.  90, 
where  the  indictment  was  for  inclosing  common 
land,  and  exception  was  taken  "  because  it  con- 
oemeth  only  the  interest  of  partioKtlar  persons,  and 
was  no  common  nuisance  to  the  Queen's  people ; 
and  it  concerning  a  private  commodity  of  certain 
persons,  and  not  of  toe  Queen,  the  parties  grieved 
are  to  have  their  action  upon  the  case."  So  Bex 
V.  Bohinson,  2  Burr.  799;  CrotUher's  case,  Cro. 
SlUz*  634.  Further,  this  is  not  the  kind  of  order 
opntemplated  by  the  5th  section  of  the  Act  of  1872; 
first,  it  is  not  a  final  order ;  liberty  to  appeal  is 
^ven  to  persona  affected,  yet  the  commissioners 
refused  to  enter  into  the  question  raised  upon 
wpeal  by  defendant's  counsel ;  secomlly,  the  object 
or  th^  section  is  to  protect  preliminarily  the  final 
provisions  to  be  carried  out  under  the  commis- 
sioners* recommendations.  This  is  too  general  an 
order ;  it  ought  to  have  contained  the  final  deter- 
mination of  the  commissioners  concerning  each 
claim  of  title  concerned.  It  does  not  even  profess 
to  apply  to  any  particular  common  or  forestal 
right»  as  required  by  the  Act.    The  bordfiit  is 


upon  the  prosecution  to  show  that  the  powers  of 
the  commissioners  have  been  strictly  pursued. 

Lusu,  J. — We  need  not  hear  Mr.  Clarke  in  reply. 
The  indictment  seems  to  be  perfectly  good. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Judgment  for  prosecution. 

Attorneys  for  prosecution.  Home  and  Hvmier, 

Attorneys  for  defence,  BingwdU,  and  Wall. 


Tuesday,  June  8, 1875. 

Ball  (app.)  v.  Ward  (resp.) 

Obstruction  of  thoroughfare — Oaravan  off  the  street 
—Towns  Police  Glauses  Act  1853  (10  ^  11  Vict. 
c.  89)  88.  21  and  28. 
The  appellant  had  an  auction  carava/n,  standing  in 
tlie  market-'place  of  a  town,  for  which  he  paid  a 
rent  or  toU  to  the  improvement  commissioners, 
appointed  by  a  local  Act  the  lords  of  the  ma/nor. 
The  caravan  was  only  3/if.  from  a  public  street  of 
the  town,  and  m^ny  persons  obstructed  the  tho" 
roughfare  by  stopping  to  listen  to  appellants 
sales.  The  justices  convicted  a'ppellant  under 
10  i^  11  Vict.  c.  89,  s.  28,  of  causvng  an  obstruc' 
tion  in  a  thoroughfare. 
Held,  upon  a  case  stated,  thai  whal  the  appellant 

did  was  not  an  offence  within  thai  Act. 
The  following  case  was  stated  by   two  of   her 
Majesty's  justices  of  the  peace  in  and  for  the  parts 
of  Hollana,  in  the  county  of  Lincoln,  under  the 
statute  20  &  21  Yict.  c.  43. 

At  a  petty  sessions  holden  at  the  sessions  house 
in  Spalding,  in  the  aforesaid  parts,  on  the  16th 
Feb.  1875,  an  information  preferred  by  George 
Ward, inspector  of  countvpoHce (hereinafter  called 
the  respondent),  against  William  Ball,  a  travelling 
licensea  hawker  and  general  dealer  (hereinafter 
called  the  appellant),  charging  that  the  said  appel- 
lant, ''  On  the  3rd  Feb.  1875,  at  the  parish  of 
Spalding,  in  the  parts  of  Holland  aforesaid,  within 
the  limits  of  the  town  district  of  Spalding,  as 
defined  b^  the  Spalding  Improvement  Act  1853, 
in  a  certain  street  there  situate,  called  the  Market- 
place, unlawfully  and  to  the  obstruction  of  passen- 
gers did,  by  certain  means,  to  wit,  by  holding  a 
sale  of  goods  from  a  caravan,  and  attracting  and 
causing  certain  persons,  to  the  number  of  fifty  and 
upwards,  to  assemble  and  stand  there,  wilfully 
cause  an  obstruction  in  the  public  thorough&re 
there,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,"  was  heard  and  deter- 
mined (the  said  parties  respectively  being  then 
present,  and  the  said  appellant  being  heard  by  his 
solicitor  Mr.  Pcrcival),  and  on  su(£  hearing  the 
said  justices  convicted  the  said  appellant  c3  the 
said  offence,  and  adjudged  him  to  forfeit  and  pay 
the  penalty  or  sum  of  10s.,  and  also  to  pay  the 
sum  of  19a.  6d.  to  the  respondent  for  costs. 

The  s^d  justices,  upon  the  appellant's  applica- 
tion, stated  and  signed  the  following  case : 

The  information  was  laid  under  sect.  28  of  The 
Towns  Police  Clauses  Act  1847  (10  &  11  Vict.)  c. 
89,  which  is  in  force  within  the  town  and  parish  of 
Spalding  aforesaid,  bv  virtue  of  the  incorporation 
thereof  with  the  Spalding  Improvement  Act  1853 
(16  &  17  Vict.),  c.  cxxxix. 

The  market-place  of  Spalding  aforesaid  com- 
prises an  area  of  paved  ground  now  vested  in  the 
Spalding  Improvement  CommUsioners  as  lords  of 
the  manor  of  Spalding  (by  virtue  of  a  recent  pur- 
chase of  the  lord's  rights  from.  U\&  ^T^srvvsoa^ 
owuetft^,  ttnd\a  xwsed^  lot  >iJaA  \poatvs»R«^^  ^  ^nS^m^ 
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Q.B.] 


Ball  (app.)  e.  Wa&d  (nep.) 


[Q-B. 


market  regularly  oa  chartered  market  and  fkir 
dayeiandfor  the  piurpoaeBof  exhibitionaof  Tarioas 
kinds  occaaiooallT  on  other  days,  and  for  each  use 
tolls  or  stallage  dues  have  been  fWim  time  to  time 
and  still  are  ooUeoted  fkim  and  paid  faj  the  parties 
Betting  up  stalla  or  exhibitions  onthe  eoata-west 
aide  of  the  market-place.  A  public  highway  (for- 
merly part  of  the  turnpike  road  by  Btatnto)  paesea 
in  a  direct  line  through  the  same,  and  snch  high- 
way is  paved  with  granite  atones  for  carriage  and 
horse  traffic,  and  with  Yorkahire  flaga  or  slabe 
next  to  the  honsea  and  ahops  there  for  foot  pas- 
■engera,  and  the  highiray  is  diBtinotly  marked  out 
from  the  rest  of  the  morket-piace  ny  the  latter 
being  paved  with  an  entirely  different  kind  of 


the  respondent,  and  afterwards  admitted  aa  &ct  by 
the  appellaut'a  attorney,  that  on  the  aaid  3rd  Feb., 
from  7.30  to  9  in  the  evening,  the  appellant  had 
on  auction  caravan  open,  and  was  punlicly  aelling 
goods  therefrom,  his  eon  occasionally  playing  an 
accordion  ;  that  the  caravan  stood  in  the  above- 
mentioned  area  of  the  market-place  aforesaid,  at 
about  3ft.  from  and  dicing  towarda  the  line  de- 
noting or  marking  out  the  aforesaid  highway ;  that 
a  crowd  of  peoplo  [from  fiflv  to  sixty)  were  at- 
tracted togetaer  by  the  appellant  acting  as  sales- 
man, and  that  thepeopte  atoodnpon  and  obstructed 
the  aforesaid  public  carriage  and  footways ;  that 
two  females  driving  a  horse  and  trap  had  to  pull 
np,  and  the  people  to  divide  to  let  them  pass 
throngh,  and  that  a  soore  of  passengers  had  to 
torn  off  the  foot  pavement  to  paaa  along ;  that 
reapondent  spoke  to  appellant  and  the  latter  re- 
plied, "  If  yon  want  the  people  clearing  awav,  you 
ma^  clear  them  yonreelf,  and  insisted  that  nehad 
a  nght  to  be  there;  that  respondent  did  not  re- 
quire the  people  to  move  on,  not  having  had  any 
orders  from  the  improvement  commissioners  to 
prevent  obstmctions  (see  sect.  21] :  that  the  day 
m  qaeetion  was  not  a  regular  market  or  fair  day; 
that  there  were  large  open  spaoes  of  ground  on 
either  side  and  at  the  back  of  the  carAvan,  and  that 
otter  that  ni^ht  appellant  moved  ancb  caravan 
further  back  into  the  aforesaid  Open  space  or  area 
focing  another  direction. 

Appellant's  attorney  took  objection  to  the  form 
of  the  information,  that  the  offence  alleged  was  not 
within  the  said  sect.  28,  for  that  the  word  "means" 
could  only  be  nsed  and  taken  ejuedem  ^enerw  with 
the  preceding  words  in  the  section,  viz.,  "every 
person  who,  by  means  of  any  cart,  carriage,  sledge, 
truck  or  barrow,  or  any  animal,  or  other  means," 
and  "  persons  "  were  not  enumerated  therein ;  but 
such  objection  we  overruled,  and  thereupon  he 
contended  and  afterwards  proved,  that  appellant's 
caravan  stood  upon  ground  for  which  the  appellant 
paid  a  rent  or  toll  tu  the  said  improvement  com- 
mieeionerH'  collector,  who  had  placed  him  there, 
and  accordingly  further  contended  that  appellant 
had  a  right  to  stand  and  sell  goods  from  where 
his  caravan  stood,  and  tbat  be  was  not  legally 
responsible  for  the  obstruction  complained  of,  the 
same  being  the  voluntary  act  and  personal  o&ence 
of  the  several  people  standing  on  such  highway; 
and  furthermore,  if  those  people  did  cause  any  oh- 
Btruction,  the  respondent  should  have  interfered 
with  them  and  have  made  them  move  away. 

The  juaticee,  however,  were  of  opinion  tbat  ap- 
pelhmt'a  right  to  stand  and  sell  his  gooda  aa 
iforeaaid  did  not  extend  to  tbe  oaiaKmg  ol  tta  qV 


Btruotion  of  the  public  hifjhway  aa  aforesMd,  and 
that  upon  the  evidence  given  and  admitted  he 
wilfully  caused  the  obstruction  which  took  place, 
and  considering  the  information  laid  to  have  been 
proved  and  to  be  within  seot.  26  as  aToresNd,  the; 
convicted  the  appellant  as  before  mentioned. 

If  the  court  should  be  of  opinion  that  the  nid 
conviction  was  legally  made,  then  ibe  same  is  U> 
stand  confirmed,  otherwise  to  be  qnaohed. 

To  the  above  was  sabsequently  added,  by  the 
justices  who  stated  the  case,  the  following:— In 
compliance  with  a  notice  or  reqaiaition  this  day 
served  upon  us  by  Mr.  Selby,  clerk  to  the  Town 
Improvement  Gommiaaioners  of  Spalding,  desoiib- 
ing  himself  as  the  appellant's  attorney,  we  desira 
to  make  the  following  addition  to  or  amendment 
of  the  foregoing  case  (namely) :  That  on  nth 
hearing  of  the  information  by  us  as  aforeaaid,  the 
appellant's  attorney  further  objected  to  onr  adJD- 
dicatiug  thereon,  on  the  g^nna  that  a  qaeetion  of 
right  or  title  for  the  appellant  to  be  where  his 
caravan  woe  having  been  rused.  and  evidenoe 
given  in  support  of  the  assertion  of  snch  right  or 
title,  our  jurisdiction  was  thereby  ousted,  and  thtt 
we  bad  not  the  power  to  hear  and  determine  tb* 
question.  And  we  state  that  we  dismiseed  sn^ 
objection,  on  the  ground  that  the  «f^>ellant's  right 
to  stand  and  be  selliuK  his  gooda  oi  the  market 
place  itself,  as  definea  in  the  above  case,  was  net 
denied  or  disputed  at  all,  and  was  irrelevant,  and 
that  we  oonsidered  the  only  question  befive  ni 
was  the  appellant's  ri^ht  to  obstruct  tihe  highmj, 
and  that  uie  aforesaid  qnestion  of  right  or  titH 
could  not  be  so  raised. 

jlfeUor  argued  for  appeUant.— By  10  A  11  Ttet 
o.  89,  a.  2B :  "  Every  person  who  in  any  street,  to 
the  obstruotion,  annoyance,  or  danger  of  the  resi- 
dents, or  passengers,  commits  any  of  the  following 
offences,  shall  be  liable  to  a  penalty  not  exceeding 
40s.  for  each  oSenoe."  Amongst  the  offences 
following  ie  this : — "  Every  person,  who  by  meam 
of  any  cart,  carriage,  sledge,  tmck,  or  barrow,  or 
any  animal  or  other  means,  wilfolly  interrapu 
any  public  crossing,  or  wilfully  oaoses  any  obstruc- 
tion in  any  path,  footpath,  or  other  pablic 
thorouglifare."  This  is  the  only  offence  which  hw 
any  possible  reference  to  the  act  of  the  appellant 
but  he  was  not  at  the  time  in  a  street,  nor  did  bil 
cart  or  carriage  cause  the  obstrnotion.  This  doa 
not  profess  to,  even  if  it  could,  be  an  offence  under 
sect.  21,  by  which,  "  the  commissionera  may  from 
time  to  time  make  orders  for  the  roate  to  be  ob- 
served hy  all  carts,  carriages,  horsea,  and  persons, 
and  for  preventing  obstruction  of  the  streets  within 
the  limits  of  the  special  Act,  in  all  times  of  pnblit 
processions,  rejoicings,  or  illaminationa,  and  in 
any  case  when  the  streets  are  thronged  or  liahle 
to  be  obstructed,  and  may  also  give  directions  to 
the  constables  for  keeping  order  and  prevenliiig 
any  obstruction  of  the  streets  in  the  neignbonrhood 
of  theatres  and  other  plooes  of  pnblio  resort,  ind 
every  wilful  breach  of  any  snoh  order  shall  bs 
deemed  a  separate  offence  against  this  Aot."  Tba 
appellant  does  not  oome  within  the  worda  of  sitbsr 
section. 

The  respondent  did  not  uppeax. 

Per  CuBiAM  (Lush  and  QuaiUi  JJ.). — ^Thi>  s  no 
offence  within  that  Act. 

Jvdgmant  for  OfptOmt. 
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Nov.  28  and  30, 1874;  a.»d  Feb.  8,  1875, 
HoLKBK  V.  Poaam:  kso  oiBMa. 
Watertaarae — Eiuemfeat — Sfighl  to  flow  of  loaler — 
Natural  and  aTH&ciai  atream — Inerecue  ofwaier 
— Freavriiplion — Btparton  ovmer — Obtlruclion. 
^  nojuroi  ttreaim  v>a»  divided  at   a   point  B.  inio 
tuo  branchet  by  a  large  stoTte  called  a  "feather," 
placed  in  the  stream  for  thai  pvi pose  before  living 
memory.     One  branch  of  the  divided  stream  ran 
doum  to  the  river  IrvieU,  aitd  the  other  branch  floined 
tnfo  afarmyard,  and  there  supplied  a  laatering 
trough  used  for  watering  eatiU  and  domestic  pur- 
poses, the  overfloui  from  the  trough  diffusing  ttself 
over  the  rurfaee  of  the  land,  and  passing  a/way  by 
percolation  through  the  soil  to  the  river.     In  1847 
W;  the  oiDTier  of  the  farm  on  which  the  watering 
trough  stood,  and  also  of  the  intervening   larid 
between  the  farm  and  the  river,  and  of  a  mill  on 
the  batik   of  the  riusr,   constructed  reservoirs  to 
collect  the  water  overflowing  f rum  the  trough,  and 
conducted  it  jrom  them  by  means   of  a   covered 
drain  to  the  mUl  on  the  bank  of  the  river.  In  1865 
ko  becatae  the  ovmer,  by  purchase,  of  the  rest  of 
the  land  throtigh  which  this  branchfiowed,  and  in 
1667    he  conveyed    the  mi/I,  with  aU  the  water 
rights  anneaxd  and  appurteruint  thereto,  to  the 
plainliff. 
The    defendants,  landowners  on   the  bank*  of  the 
stream  above  the  point  of  division  E.,obslru^edthe 
stream,  and  thereby  diminished  the  flow  of  water 
to  the  reitrrvoire  and  the  miU,  uAereupon  the 
plaintiff  brought   an  action  against  them  for  so 
doirxg ;  and  it  was 
Beld  by  the   Court  of  Exchequer   Ohambor  {Lord 
Coleridge,  O.J.,  and  Keating,  Lush,  Quain,  and 
Archibald,   JJ.),   affirming  the  judgment   of  the 
Court  of  Exchequer,  that  the  plainliff,  who  had 
acquired  by  purchase  the  same  right  as  W.  pre- 
viously had  to  the  uninterrupted  flow  of  the  water 
to  the  trough,  and  to  the  flow  of  it  from  Ike  trough 
to  the  mtU,  WM  entitled  to  maintain  the  action  for 
the  obstruction  complained  of 
This  ma  an  appeal  from  the  Judgment  of  the 
Conrt  of  Exchequer,  in  favour  of  the  plaictiff,  dis- 
oharging   a  rule    to   enter    the   Tsraict    for   ibo 
defend&at.    The  following  are  the  facts    of  the 
oaae ;  From  time  oat  of   mind  there  were  two 
■trewni    flowing  down  to  a  deep   valley  called 
Bookdeu  Qiimeli,  where  thej  became  united,  and 
their  joint  Btreom  was  then  carried  by  aa  arti- 
ftoial  embankment  across  Buckden  Oinnell  valley 
into  an  estate  called  Broadwdbd  Edge,  and  flowed 
OD  to  a  point  in  Broadwood  Edge  marked  E  in 
the  plan,  which  was  used  at  the  trial.    At  that 
point  the  stream  was   divided  by  a  large  stone  or 
"  feather,"  which  had  existed  as  far  luck  as  the 
memory  of  any  of  the  witnesses  could  carry  them, 
ftnd  as  tothe  origin  of  which  there  waa  on  absence 
of  evidauoe.      The    stream    being    here    divided. 
part  of  it  flowed  down  into  Buckden  brook,  and  so 
on  thence   into  the  river  Irwell ;  and  the  other 
part  of  it  flowed  to  a  watering  trough  in  the  farm 
of  one  Silas  Wilson,  which  formed   pare  of  an 
Mtate  called  Lanun  Hall  Bstat«.    The  water  so 
flowing  into  the  watering  trough  was  used  fordrink- 
iiw  by  cMtle  and  fbr  domestic  purposes,  and  that 
wmeh  oT«rflowed  the  trough  diffused  ituelf  over 
tlw  ■nrihoa  of  the  land  and  waated  itself  by  pero» 


latioD  through  the  soil,  nltimat^  finding  its  way 
hy  such  means  to  the  river.  In  the  year  184S 
the  Lamm  £bll  estate,  extending  from  Broad- 
wood  Edge  to  the  river  Irwell,  and  which  was 
oopvhold  of  the  manor  of  Tottington,  in  the  Sal- 
fora  division  of  the  county  of  LanoaHter,  heoame 
the  propierty  of  a  gentleman  of  the  name  of 
Walker.  Upon  the  estate  was  a  mill  on  the  banks 
of  the  river  Irnell,  about  half  a  mile  from  Silas 
Wilson's  farm,  which  mill  Walker  proceeded  to  turn 
into  a  paper  null,and  in  order  tosupply  it  with  nater 
he  constructed  lodges  or  reservoirs  adjooent  to  the 
mil],  and  in  1846  and  1847  he  oonaected  them  with 
the  above-mentioned  watering  trough.  In  166fi 
Walker  became  the  owner  by  purchase  of  the 
Broadwood  Edge  estate,  which  slso  ivas  copyhold 
of  the  manor  of  Tottington ;  and  in  1867  be  sold 
and  conveyed  to  the  pbinti^  the  paper  mill  with 
the  lodges  and  reservoirs,  with  power  to  enter  on 
the  Lumm  Hall  and  Brcadwooa  Ed^  estates  to 
repair  and  construct  weirs  and  goits,  together 
with  the  full  and  free  use  and  enjoyment  of 
all  springe,  wells,  and  streams  of  water  in, 
under,  npon,  or  arising  or  issuing  in,  or  from 
any  part  of  tlie  Lumm  Hall  and  BrtMdwood  Edge 
Eata^.  The  property  so  conveyed  was  distant 
abont  400  yuds  from  Silas  Wilson's  farm.  The 
defendants  were  owners  of  land  traversed  by  the 
two  streams  which  became  united  as  above-men- 
tioned in  Buckden  CHnnell,  and  the  plaintiff 
broDgibt  the  present  action  to  recover  compensa 
tion  m  damages  fW>m  the  defendants  for  obstruct- 
ing these  two  streams  above  the  point  E.  At  the 
tnal  of  the  action  at  the  Manchester  Summer 
Assizes  1872,  before  Willes,  J.,  the  obstruction 
was  admitted,  and  a  verdict  by  consent  was 
entered  for  the  plaintiff  for  40«.  damages,  and 
leave  was  reserved  to  the  defendants  to  move  to 
enter  a  nonsoit  or  a  verdict  for  them,  if  the  plain- 
tiff was  not  entitled  to  muntain  the  action  j  and  a 
rule,  which  was  afterwards  obtained  by  the 
defendants  to  that  eSbot,  was  subsequently  dis- 
chiu-ged  by  the  Court  of  Exchequer  :  (See 
report  of  the  case  bdow,  L.  Bep.  1  Ex.  107 ;  42 
L.  J.  85,  Ex.) 

From  that  decision  of  the  court  the  defendants 
appealed  to  the  Court  of  Exchequer  Chamber,  a[id 

Nov.  28  and  30.  1874.— HerscAsU,  Q.C.  {Pope, 
Q.C.  and  Baylis  with  him)  argued  for  the  deFen- 
dants  (appellant*). 

The  SiAicUor-Qenerai  (Sir  J.  Holker,  Q.C.) 
(with  him  were  Kemplay,  Q.C  and  Qorat),  for  the 
plaintiffs,  contra. 

The  fallowing  oases  and  authorities  were  cited 
and  referred  to 

'.  Po(l«r  a  id 
H.  *  C.  3U0 ) 
Bodgki-nttm  v.  £nnor,  S  L.  X.  Bap.  N.  9.  451 1  4  8.  A 

C.228j  32  L.  J.  231,  Q.  B. ; 
Laint  V.  WhaUv,  3  U.  d>  N.  675  ;  5  lb.  460 ;  26  L.  J. 

327;  27  L.  J.  422,  Ei. ; 
Bampton  v.  Baddiaatt,  20  L.  J.  14S,  C.  P  ;  1  C.  B., 

X.  8.,590: 
ifttur  V.  OtAwmr,  12  Moo.  P.  C.  C.  131 ; 
JTMonv.  AiU,  SB.  &Ad.8(Hi  5  B.  A  Ad.  1 1 
SuttaU  V.  BracnmU,  15  L.  T.  B«p.  If .  a  S13 ;  L.  Bap. 

a£x.l;  36L.J.l,Ei.) 
AcUm  T.  BIun(l<U,12  IL*  W.Sat;  18  L.  J.  289,  Ei. ; 
DiMman  v.  I^  Qraod  Jwution  <7ani>l  Oanpoiiy, 

7Et.S83)aiL.  J.i41,Ei.l 
Duddmv.TA*  CIuU0a[riti«>HlB.ftH.e87;SeL.J. 

148,  Ei. ; 
Ws»T.  Bw4  «*Ao\K««,kVT.-»«w.^.V«>--^ 
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0.  B.,  N.  S.,268  ;13  lb.  841 ;  SO  L.  J.  384,  0.  P. ;  81 
lb.  335,  C.  P. ; 
Chasemore  y.  Richards,  7  H.  L.  Cm.  348 ; 
Wood  T.  Watid,  3  Ex.  748 ;  18  L.  J.  305,  Ex. 
Gale  on  Easements,  3rd  edit.  pp.  5, 102 ;  244  €t  aeq, ; 
Angell  on  Wateroourses,  pp.  157, 158. 

Our.  adv,  wJi, 
Feb.  8, 1875.— Their  Lordships  (Lord  Coleridge, 
G.J.,  and  Keating,  Lush,  Quain,  and  Archibald, 
JJ.)  having  taken  time  to  consider,  the  following 
judgment  of  the  court  was  now  delivered  bv 

Lush,  J. — After   stating  the  case,  the  learned 
judffe  proceeded  as  follows :    Upon  the  hearing 
of  tnis  appeal  before  us,  at  the  sittings  after  the 
last  term,  two  questions  were  principally  argued. 
First,  whether    the  convejance  of   the    surplus 
water,  by  means  of  the  dmn,  from  the  watering 
trough  to  the  mill  is  to  be  considered  as  a  prolon- 
gation of  the  stream,  entitling  the  millowner  to 
tne  ordinarv  riparian  right  thereon ;  and  secondly, 
if  not,  whether  by  the  enjoyment  without  inter- 
ruption for  more  than  twenty    ^ears,   first    by 
Walker  and  afterwards  by  the  plaintiff,  the  latter 
had  acquired  a  right  to  tne  water,  as  an  easement 
by  virtue  of  the  JPrescription  Act.    Upon  consi- 
deration of  the  peculiar  facts  of  the  case,  we  think 
Uiat  the  plaintin*B  title  rests  on  a  broader  ground, 
and  that  ne  need  not  resort  either  to  the  theory  of 
an  extension  of  the  stream  or  to  the  Prescription 
Act.    It  must  be  taken   upon  the  facts  stated, 
that    the    owner    of    Silas    Wilson's    farm    had 
a    prescriptive    right    to    the    maintenance    of 
the   stone    or   "feather"    at  the    point  E,  and 
of  the  diversion,  bv  means  of  it,  of  part  of  the 
stream  to  and  for  the  exclusive  use  of  the  farm. 
The  water  which  came  down  to  him  at  the  farm 
was  his  own  to  use  as  he  pleased.    There  was  no 
one  entitled  to  share  with  him  in  its  use,  and  no 
one  who  could  call  him  to  account  for  any  use  which 
he  chose  to  make  of  it  there.    In  this  respect  his 
position  was  different    from  that  of  a  riparian 
owner  who  only  shares  the  use  of  the  water  in 
common  with  other  riparian  owners.   In  collecting 
the  overtiow  at  the  trough  and  carrying  it  to  the 
mill  he  clearly  did  nothing  in  derogation  of  the 
rights  of  any  other  person  which  he  was  not  enti- 
tled to  do  in  the  lawful  use  and  enjoyment  of 
his  own  property.    Nor  did  he  thereby  lose  any 
right  which  ho  then  before  had.     Wliile  the  water 
overflowed  the  trough  and  ran  to  waste  he  had  a 
right  to  complain    of    any   undue    diversion   or 
obstruction    which    diminished    the    accustomed 
supply  to  the  trough,  and  ho  acquired  no  greater 
right  by  conveying  it  to  the  mill.     No  doubt  the 
consequences  to  a  wrongdoer  became  more  serious 
after  the  drain  was  made  than  they  were  before, 
because  the  wrongful  act  was  more  injurious,  and 
larger  damages  would  have  to  be  paid  for  it ;  but 
it   18  a  fallacy  to  say  that  a  man*s  rights  are 
abridged  if,    when  he    abuses  them,  he  has  to 
make  a  larger  compensation.      It  is  the  neces- 
sary    effect    of    every    appropriation    of    run- 
ning  water  to  a   new  and    more  b  neficial  use 
that  a  wrongful  diversion  or  abstraction  entails 
a  larger  measure  of  liability.     It  is  established  by 
many  authorities,  which  are  collected  in  and  con- 
firmed by  the  case  of  Mason  v.  Uill  {iibi  stip.)  that  as 
soon  as  the  owner  of  land  on  a  stream  has  appro- 
priated the  water  to  a  beneficial  use,  he  may  sue 
tor  the  injury  done  to  him  in  respect  of  such  new 
use.     In  that  case  the  proprietor,  having  appro- 
priated the  stream  to  the  use  of  a  mill  newly 
erected,  waa  held  entitled  to  recover  iroui  «b  ^to- 


prietor,  higher  op  the  sti^mf  damagM  for  the 
mjury  to  his  mill,  ocoasiosi^  by  the  wioogfol 
diversion  of  the  stream;  fldthooffh,  before  the  miO 
was  built,  the  wrongdoer  would  only  haTe  been 
liable  to  nominal  damages.  If,  iherefore.  Walker 
had  been  in  possession  of  the  mill  in  qnestian  k 
is  clear  to  us  that  he  could  have  broa^^  thb 
action ;  not  because  he  happened  to  be,  at  tne  nine 
time,  riparian  owner  hiffher  qp  than  the  miU,  and 
also  owner  of  the  mill,  out  simply  as  owner  of  tilt 
mill.  And  there  is  no  oonoermble  reaoon  why  the 
plainti£f  should  not  have  the  aame  right,  inaiiiiarit 
as  he  is  the  surrenderee  of  the  mill,  with  aU  the 
water  rights  annexed,  and  whioh  had  beoome  ap- 
purtenant to'ifc.  Walker  had  ohoBen  to  oreate  a 
servitude  on  his  own  land,  hat  none  had  been 
created,  or  attempted  to  be  created,  on  the 
lands  or  riparian  ri^ht  of  the  defendants. 
None  of  the  authorities  oited  conflict  in  the 
least  degree  with  this  view.  In  the  ease  of 
The  Stodeport  WcUerworJu  OomMUM^  ▼.  FoUer  (afri 
anp.)  the  water  was  taken  oiremy  from  the 
stream,  in  the  regular  flow  of  whioh  the  proprie- 
tors  b^ow  had  an  interest;  and  it  is  clear thsft 
such  use  of  the  water  oould  only  sprow  into  a  right 
by  twenty  years*  eigoyment.  Whether  that  ome 
was  rightly  decided  or  not,  whether  tiie  gromidB 
upon  which  the  majority  of  the  coazt  decided  it 
can  be  maintained,  or  whether  it  is  distingniBhsble 
from  the  case  of  NuttM  y.  BrcteewM  {ubi  Mp.), 
we  need  not  now  consider.  The  preeent  csie 
stands  clear  both  of  the  diffioolty  ana  the  rsssoi- 
ing  in  that  case,  and  we  haye  no  beeitatioa  in 
holdiuflr  for  the  reasons  whioh  we  have  sifen 
that  the  judgment  of  the  coort  below  in  favour  of 
the  plaintiff  ought  to  be  affirmed. 

Judgment  agirmed. 


COmiT  OF  COMXOH    PUiAa 

Baporttd  bj  Efnaaamov  ihnrm  and   J.  K. 


Friday,  June  4, 1^75. 
TxmNSB  (app.)  v.  Mobgak  (reaiK) 

Gfame— 25  ^  26  Viet.  c.  114,  s.  2— JSsUi^  <m  • 

highway. 

By  2b  &•  26  Viet.  e.  114,  a.  2,  it  xa  enfikcted  ikatii 

shall  be  latoftd  for  any  constable  i^  img  h^ 

way,  ^c.,  to  $eareh  any  person  whom,  he  ma^  hem 

good  eau^e  to  suspect  of  eoming  from  aay  laed 

where  he  shall  have  been  unlawfMy  in.  jmnmit  ^ 

game,  and  having  in  his  possession  omm^cuMi^^ 

and  should  there  be  found  any  game^  m,  to  tM 

a/nd  detain  such  game,  Sfc^  and  •ncJi  opaiiaUt 

shall,  in  such  ease,  apriy  for  a  eummoes  ciiis§ 

such  'person  to  appear  hefore  two  JMwtiess,  ^ 

Held,  thai  it  is  a  condition  precedent  to  ike  jwit 

diction  of  the  justices  thai  fj^e  goane  shcmtd  ed 

merehf  be  found  upon  theperson  eka/rged,  M  sht 

be  seized  on  the  nighwa/y  by  the  eonstMs  rtts 

applies  for  a  summons  under  the  AeL 

Clarke  v.  Crowder  (L.  Bep.  4  O.  P.  G^)foJhmA 

and  the  dictum  of  BoviU^   OJJ^  in  tket  cut 

affirmed. 

This  was  a  case  stated  by  joetioes  who  had  am 

victed  the  appellant  under  25  ^  26  Viot.  a  Ui 

s.  2.  The  section  of  the  Act  is  aa  foUowa :  ''UMl 

be  lawful  for  any  constable,  &a  in  eoj  bkhaift 

street,  or  public  place  to  search  any  penoa  who* 

he  may  have  good  cause  to  oospect  ofcomiigfNa 

any  land  where  he  shall  haye  been  imhMvMj  '^ 

\  ^^AsOci  Qt  "^xkt^v^Y^  <^t  ^Bkme,  or  aoj  pemonaUBf  or 
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•betting  suoh  person,  and  having  in  his  possession 
Any  game,  nnlawfull^  obtained,  or  any  gun,  part  of 
gon,  or  nets  or  engines  used  for  the  killing  or 
taking  game,  and  also  to  stop  and  search  any  cart 
or  other  conveyance,  in  or  which  such  constable 
6hall  have  good  cause  to  suspect  that  such  game  or 
bAj  such  article  or  thins  is  being  carried  by  any 
snch  person ;  and  should  there  be  found  any  game 
ot  any  such  article  or  thing  as  aforesaid  upon  such 
person,  cart,  or  other  conveyance,  to  seize  and 
detain  such    same,  article,  or   thing;  and    such 
donstable  shaU,  in  such  case,  apply  to  some  justice 
of  the  peace  for  a  summons  citmg  such  person 
to  appear  before  two  justices,  &c, ;  and  if  such 
person  shall  have  obtained  such  game  by  unlaw- 
Inlly  goincr  on  any  land  in  seardi  or  pursuit  of 
game,  or  shall  have  used  any  such  article  or  thing  as 
aforesaid,  for  unlawfully  killing  or  taking  game,  or 
shall  have  been  accessory  thereto,  such  person 
shall,  on  being  convicted  thereof,  forfeit  and  pay  any 
sum  not  exceeding  51.,  and  shall    forfeit    sucn 
game,  &o. ;  and  if  no  conviction  takes  place  the 
game  or  any  such  article  or  thing  as  aforesaid,  or 
the  value  thereof,  shall  be  restored  to  the  person 
from  whom  it  had  been  seized."    The  circum- 
stancee  were  that  the  appellant,  a  dealer  in  fish 
and  poultry,  not  having  a  shop,  but  living  in  a 
back  street  in  the  hamlet  of  Neithrop,  close   to 
Banbury,  was  seen  on  Saturday  morning,  the  10th 
Oct.  1874,  about  a  quarter  to  eleven,  to  drive  in  his 
cart  out  of  Banbury,  and  over  a  bridge  across  the 
Cherwell,  which  there  separates  Oxfordshire  from 
Northamptonshire,  along  the  road  into  Northamp- 
tonshire.   At  half  past  eleven  he  returned,  and  as 
soon  as  he  had  again  crossed  the  bridge  the  ]x>lice 
constables,  who  were  waiting  for  him,  called  to  him 
to    stop.    He,    however,    instead    of    stopping, 
whipped  up  his  horse  and  drove   past  them  as 
quickly  as  ne  could,  and  got  away  into  the  streets 
of  Banbury.    As  the  cart  passed  them  the  police 
could  see  something  bulky  lying  in  the  bottom  of 
the  cart,  covered  over  with  a  horse  ru^,  but  could 
not  see  any  game  or  rabbits.    When  m  Banbury, 
but  out  of  sight  of  the  police,  the  appellant  threw  a 
bundle  of  two  dozen  rabbits,  wrapped  in  a  horse 
rug,  into  the  cart  of  a  man  named  Greatorez,  telling 
him  to  take  care  of  them,  and  he  left  a  bag  con- 
taining another  dozen  at  a  public-house  in  Ban- 
bury.   The  police  took  the  rabbits  out  of  Great- 
orex's  cart  while  it  was  standing  under  a  gateway 
off  the  street.    This  place  and  the  public  house 
were  out  of  the  jurisdiction  of  the  county  justices. 
Morgan,  the  constable,  who  had  been  on  the  road 
and  who  afterwards  seised  the  rabbits,  summoned 
the  appellant  before  the  justices,  who  fined  him  5Z. 
The  questions  for  the  court  were,  whether  there 
was  a  Bufi&cient  finding  and  seizing  on  the  road  to 
authorise  the  constable  to  summon  the  appellant, 
and  give  the  magistrates  jurisdiction  unaer  the 
Act ;  and  secondly,  whether  there  was  sufficient 
evidence  that  the  appellant  had  been  ou  inclosed 
land  in  pursuit  of  game. 

W,  Oraham,  for  the  appellant. — It  is  a  condition 
precedent  to  the  jurisdiction  of  the  justices  that 
the  game  be  searched  for,  found,  and  seized  upon  a 
pobnc  highway.  Here  the  only  thin^  done  was  a 
call  to  the  appellant  to  stop ;  there  was  no  search 
mod  no  fincung;  and  the  seizdre  of  the  rabbits 
iJterwards  was  not  part  of  the  same  transaction 
and  was  not  made  m  a  public  place.  Cl-arke  v. 
Orowder  (L.  Bep.  4  G.  P.  638)  establishes  that  the 
jpuooe  most  be  found«  and  if  it  be  actually  fouud 


without  search  it  is  enough,  but  here  nothing  was 
seen  at  all.  A  rug  was  in  the  cart  and  something 
under  it,  the  police  could  not  see  what.  Suspicion 
in  such  case  will  not  do :  (Brown  v.  Turner, 
16  C.  B.,  N.  S.,  485).  Hall  v.  Km»  (9  L.  T.  Eep. 
N.  S.  380)  says  that  whore  the  constable  seep  a 
man  with  game  in  a  highway  he  may  summon  him 
without  search,  having  heard  a  gun  report  and 
seen  the  man  with  a  gun  immediately  after,  but 
that  is  very  different  from  this  case,  where  there 
was  suspicion  and  nothing  more.  Then  the  statute 
means  tnat  the  game  should  not  only  be  found  on 
the  highway,  but  that  it  should  be  seized  and 
detained  there.  This  was  done  in  Hall  v.  Kriox 
{uhi  sup.),  and  Bovill,  C.J.,  in  Clarke  v.  Crowd&r 
(uhi  sup.),  says, "  My  present  impression  is  that  it 
is  necessary  that  there  should  also  be  a  seizing  and 
detaining  of  the  game  in  the  highway."  Then, 
secondly,  there  must  be  some  evidence  that  the 
man  was  coming  from  land  where  he  has  been  in 

Pursuit  of  game.  Hero  there  was  absolutely  none, 
he  appellant  was  only  seen  driving  along  the 
road.  I  admit  that  circumstantial  evidence  will 
do,  but  there  must  be  some:  (Evans  v.  BotteriU, 
8  L.  T.  Rep.  N.  S.  272 ;  Jones  v.  Dicker,  22  L. 
T.  Rep.  N.  S.  96.) 

B.  8.  Wright,  for  the  respondent. — The  con- 
viction was  good.  The  Act  was  sufficiently 
complied  with  to  give  the  justices  jurisdiction.  A 
demand  to  stop  was  made  in  the  jurisdiction, 
and  the  constable  saw  what  he  suspected  and  what 
was  afterwards  proved  to  be  game  in  the  cart. 
A  search  is  unnecessary,  and  it  is  submitted  that 
practically  the  game  was  found  within  the  meaning 
of  the  Act.  [Brett,  J. — It  was  not  seized.]  Actual 
seizure  on  the  highway  cannot  be  necessary,  other- 
wise the  poacher  might  always  throw  the  game 
over  the  nedgo  when  stopped,  and  defy  the  con- 
stable. Certainly,  this  has  not  been  absolutely 
decided ;  what  was  said  in  Clarke  v.  Crowder  (uli 
att;).)  by  Bovill,  C.  J.,  was  only  an  opinion,  and,  as  he 
expressly  said,  it  was  unnecessary  to  determine  the 
point. 

Brett,  J. — It  seems  to  me  that  our  judgment 
must  be  in  favour  of  the  appellant,  that  the  con- 
viction was  bad,  and  must  be  quashed  on  the 
^ound  that  those  thing^s  were  not  fulfilled  whirh 
it  was  necessary  should  be  fulfilled  as  conditions 
precedent  to  give  the  justices  jurisdiction  to  con- 
vict in  the  case.  I  can  say  little  more  than  was 
said  in  Clarke  v.  Croxoder  (uhi  sup.),  and  it  is 
unnecessary  to  consider  whether  the  Act  creates 
a  new  offence  or  not.  I  there  expressed  my 
opinion  that  it  did  not.  It  does,  however,  create 
a  new  tribunal  and  new  procedure,  and  enables 
that  tribunal  to  act  upon  different  evidence  from 
that  which  would  otherwise  ordinarily  be  required 
to  give  it  jurisdiction  to  punish  the  offence.  It  is 
a  penal  statute,  and  must  be  construed  with  reason- 
able strictness.  As  pointed  out  by  Bovill,  0. J.,  in 
the  case  cited,  the  Act  gives  authority  to  constables 
and  peace  officers  to  do  certain  acts,  to  stop  a 
person  on  a  public  highway,  and  to  search  him  or 
any  conveyance,  and  then  if,  on  so  stopping  a 
person  on  a  highway,  he  find  any  game,  guns,  nets, 
or  engines  used  for  taking  game  upon  such  person 
or  in  his  cart,  it  gives  him  power  to  seize  and 
detain  such  game,  &c.  Now  these  are  strong 
powers  for  anyone  to  be  authorised  to  exercise  on 
the  Queen's  highway  without  a  warrant.  Then 
the  Act  goes  on  to  say  that  "  such  c.<yck&\A^^  ^Sc^s^^ 
in  fiucb  caBi^,  ^W^^  ^"^^  ^  ^axaxasvoj^  ^^Saea.^  ^^i^c^ 
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person  to  appear  before  two  jastices."    It  is  not, 
therefore,  lert  to  the  constable's  option ;  it  is  im 

Serative  on  him  that  he  take  out  a  sammons,  and 
le  proTision  is,  therefore,  a  check  apon  the  use  of 
his  powers  of  search.  But,  then,  who  is  the  person 
to  be  charged  upon  this  information  P  The  words 
are  "in  sudi  case  "  and  "  such  person,"  and  it  most, 
therefore,  necessarily  be  the  person  searched  or  on 
whom  the  game,  ao.,  has  been  found.  Again, 
"  SQch  constable  "  must  mean  the  constable  who 
has  stopped  the  suspected  person  on  the  highway, 
and  who  has  found  on  the  person  or  in  his  cart 
such  things  as  are  specified,  and  who  has  seized 
and  detained  such  things,  and  it  is  he  only  who 
can  take  the  suspected  person  before  the  justices. 
Let  us  see  now  if  the  constable  in  this  case  was 
such  a  constable  as  the  Act  requires.  There  was,  I 
think,  evidence  to  justify  the  justices  in  saying 
that  the  police  had  reasonable  grounds  for  feeling 
certain  that  there  was  game  in  the  appellant's  cart, 
and  therefore  there  was  evidence,  in  my  opinion,  on 
which  they  might  say  that  the  police  did  find  game 
in  his  cart.  But,  having  found  the  game,  the  next 
thing  in  fulfilment  of  the  Act  was  to  seize  it.  But 
this  they  did  not  do,  and  the  appellant,  hj  his 

r'okness,  and  perhaps  I  mi^ht  say,  experience, 
ve  on  and  eot  away  so  quickly  as  entirely  to 
prevent  their  being  able  to  seize  the  game  on  the 
highway.'  Therefore,  that  being  so,  one  of  the 
conditions  precedent  to  the  constable  bringing  the 
appellant  before  the  justices  by  summons  under 
this  Act  was  absent,  and  the  justices  had  no  juris- 
diction to  convict.  It  becomes  unnecessary  to  give 
anv  opinion  on  the  second  point  raised,  as  we  give 
juagment  upon  the  first  for  the  appellant. 

Denman,  J. — I  am  of  the  same  opinion.  The 
case  is  practically  decided  by  Clarke  v.  Crowder 
(ubi  sup.),  which  was  a  decision  of  this  court  and  is, 
I  think,  in  point  and  right,  and  upon  which  we 
must  act.  The  Act  begins  by  enacting  that " it  shall 
be  lawful  for  any  constable  in  any  highway,  Ac.,  to 
search  any  person  whom  he  may  suipect,  Ac," 
and  the  words  in  any  highway  are  to  be  imported 
into  the  following  clause.  The  words  "  such 
game  "  also  mean  so  seized  by  the  constable,  and 
there  must,  therefore,  as  I  read  the  section,  be  a 
seizure  of  the  game  found  on  the  person,  and  such 
seizure  must  have  taken  place  in  the  highway  before 
the  constable,  who  must  be  the  one  who  has  stopped 
the  person  and  seized  the  game,  can,  by  this  Act, 
summon  the  man  before  the  justices.  The  later 
part  of  the  section  throws  additional  light  on  this 
construction,  which  is  the  literal  and  obvious  one 
of  the  Act,  because  it  provides  that  the  game  so 
seized  is  to  be  restored  if  no  conviction  upon  the 
summons  takes  place. 

LiKDLEY,  J.,  concurred. 

Judgment  for  the  appellani. 

Attorney  for  the  appellant,  T.  W,  Goldring, 
Chancery-lane,  for  E.  Uroshy,  Banbury. 

Attorneys  for  the  respondent,  King  and 
McMillin. 


Tuesday,  June  8, 1875. 
Milnes  v.  Bale  ;  Milnes  v.  Lea  ;  Milnes  v.  Colset  ; 

MiLNES  V.  CoRBETT. 

Municipal  eleciion—^b  ^  36  Vi^t.  c.  60,  «.  3— 17  ^ 
18  Vi<^,  c.  102,  88.  2  and  ^—Bribery— Several 
ads  of  bribery — Penalties  recoverable  for  each  act. 

A  person  who  w  guilty  of  bribery  at  an  election  is 
guilty  of  a  distinct  offence  /or  each  act  oj  hTihwij 


committed ;  and  is,  under  17  ^  18  Vict  e.  102  <md 

35  S-  36  Viet.  c.  60,  liahle  to  he  sued  in  retrpedof 

each  ad  of  bribery  for  the  penalty  imposed  6y 

those  Acts ;  a/nd  the  recovery  against  htm  of  om 

penalty  for  bribery  at  that  eleMon  is  no  defenn 

to  an  action  claiming  additional  penalties  for 

other  octo  of  bribery  committed  at  the  sanie  eleeUoiL 

These  were  ifour  actions  in  which  the  same  pkin* 

tiff  sued  the  four  defendants  for  penalties  under 

the  Corrupt  Practices  (Municipal  ElectionB)  Act 

1872,  in  resp)ect  of  bribery  committed  by  them  at 

the  municipal  elections  for  the  borough  of  Kid- 

derminster. 

The  declaration  in  each  case  contained  two 
counts,  one  alleging  that  the  defendant  gave  mouej 
and  the  other  that  he  promised  money  to  voters  ai 
the  election,  and  separate  penalties  were  claimed 
in  respect  of  the  offence  in  each  count.  The  defen- 
dants demurred  on  the  ground  that  only  one  peoaltj 
could  be  recovered  for  oribery  committed  at  ooe 
election.  Thev  also  pleaded  that  an  action  bad 
already  been  brought  against  them  by  anoihar 
plaintm  for  penalties  incurred  by  them  in  conaa- 
c^uence  of  alleged  bribery  at  the  same  election,  and 
judgment  had  oeen  recovered.  To  this  plea  the 
plaintiff  demurred.  The  demurrers  were  argued 
together,  the  facts  being  the  same  in  each  case, and 
the  real  question  being  whether,  on  the  true  con- 
struction of  the  Acts,  bribery  committed  at  an 
election  was  one  single  offence  and  subject  to  one 
penalty,  or  whether  each  act  of  bribery  might  be 
the  subject  of  an  action  for  a  penalty. 

Giffard,  Q.C.  {Merewether  with  him),  for  tbt 
plaintiff  in  all  the  actions. — ^The  real  Question  is 
whether  each  single  act  of  bribery  is  tne  subject 
matter  of  an  action.  The  sections  on  which  tiie 
actions  are  founded  are  35  &  36  Vict,  c  60,  a.  3 
and  17  &  18  Yict.  c.  102,  ss.  2  and  4.  It  is  con- 
tended  by  the  defendants  that  all  the  acta  cf 
bribery  are  purged  by  their  having  been  sued  and 
having  paid  the  penalty  in  one  case ;  but  snrelj 
the  nature  of  the  acts  done  shows  that  they  are 
separate  and  distinct ;  and  the  statute  does  not 
say  that  only  one  offence  can  be  charged  at  one 
election.  Cases  under  penal  statutes  throv 
some  light  on  the  principle  to  be  adopted  in 
construing  these  sections.  Under  the  19  Gea  2. 
c.  21,  s.  8,  the  limitation  of  penalties  for  swearing, 
as  seen  in  Be^.  v.  ScoH  (  8  L.  T.  Rep.  N.  8.  662; 
33  L.  J.  M.  C),  turned  on  the  form  of  convicdoo, 
and  it  seems  there  that  if  the  oocasions  had  been 
different  more  penalties  might  have  been  incurred. 
In  Cooper  v.  Blade  (6  E.  &  B.  447)  there  were 
penalties  asked  for  against  the  defendant  with 
reference  to  different  persons,  and  no  objection  of 
this  kind  was  made,  though  the  matter  was  broodbi 
before  the  court.  The  real  decision  was  that  tbt 
promise  and  the  subsequent  giving  were  not  two 
acts,  but  one.  Garrett  v.  Meseenger  (L.  Bepi 
2  C.  P.  583)  will  not  apply  to  this  case,  for 
there  the  proof  of  the  offence  consisted  in  tite 
house  being  kept  open,  not  merely  that  it  was  ooa 
opened  without  a  licence.  To  make  it  applicable, 
the  defendants  must  argue  that  if  the  man  bad 
kept  another  unlicensed  house  open  within  the 
period,  a  second  penalty  could  not  have  been 
recovered;  and  the  case  does  not  warrant  this. 
In  Beg.  v.  Leatham  (3  L.  T.  Kep.  N.  8.  505)  there 
is  an  assumption,  which  is  essential  to  the  judg- 
ment, that  each  act  of  bribery  was  a  separate 
offence.  Then,  if  the  offences  are  separate,  tbe;^ 
.  vc%^  \^1  Ihft  Act  separate  misdemeanors,  and  there 
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must  be  separate  penalties  incurred  for  eaoh  mis- 
demeanor. 

Powell,  Q.G.,  for  the  defendants  Bale  and 
Corbett. — ^The  arguments  that  have  been  used 
would  go  to  make  imprisonment  cumulative,  .and 
the  result  would  be  so  monstrous  as  to  show  that 
the  Act  cannot  be  construed  as  the  plaintiff  con- 
tends. This  offence  being  committed  at  one 
election,  must  be  considered  as  one  onl^,  and  subject, 
therefore,  to  one  penalty.  It  is  similiar  to  offences 
under  other  statutes,  wnich,  with  the  cases,  are  to 
be  found  in  Paley  on  Convictions  p.  260.  In  Bea, 
T.  Lovett  (7  T.  K.  152),  where  the  statute  made 
the  use  of  a  win  for  de8tro3ring  game  and  the  use 
of  a  dog  for  the  same  purpose  an  offence,  it  was 
held  that,  though  the  defendant  kept  and  used 
both  on  a  certain  day,  he  could  only  be  convicted 
in  a  single  penalty.  Then  Oreppa  v.  Dwrden 
(Cowp.  740),  decided  on  29  Gar.  2,  o.  7,  held  that  a 
baker  who  had  separately  sold  a  number  of  loaves 
on  the  Lord's  Day  could  only  be  convicted  in  one 
penalty.  But  under  12  Geo.  2,  c.  36,  in  a  case  of 
Brook  V.  MiUigan  (3  T.  B.  509),  the  subject  was 
discussed,  and  where  two  distinct  sales  of  books 
had  taken  place  two  penalties  were  recoverable. 
Another  statute  is  the  London  Goal  Act  (1  &  2 
Will.  4,  c.  76),  and  under  it  a  penalty  is  imposed  for 
every  sack  deficient;  yet  in  CoUtne  v.  Hopioood 
(15  M.  &  W.  459)  one  penalty  only  was  incurred 
in  respect  of  seventeen  sacks  sent  out  at  the  same 
time  to  a  purchaser.  [Brett,  J. — If  a  voter  has  52, 
given  him,  first  by  one  candidate  and  then  by 
another,  has  he  been  bribed  once  or  twice  P]  It  is 
only  one  offence  and  one  punishment,  llie  Act 
would  have  said  that  for  every  such  offence  he 
should  incur  the  penalty,  had  it  been  intended. 
FUcher  v.  Stafford  (9  L.  T.  Rep.  N.  S.  759 ;  38  L. 
J.  113,  M.  G.)  decided  that  only  one  penalty  could 
be  infiicted  on  a  person  for  not  complying  with  the 
Act  as  to  vaccination ;  though  the  cbild  continued 
unvaccinated  after  the  recovery  of  the  first  penalty. 
And  it  is  submitted,  that  even  if  the  acts  of  bribery 
may  be  called  distinct  offences,  yet,  as  they  are 
only  acts  in  pursuance  of  a  course  of  conduct,  the 
Legislature  has  provided  for  one  penalty  to  be 
recovered  in  respect  of  that  course  of  conduct 
which  constitutes  the  complete  offence,  and  the 
words  *'  so  offending  '*  apply  to  the  aggregate. 
[Brett,  J. — The  argument  must  be  the  same  for 
the  misdemeanor  as  for  the  penalty.] 

E.  Cla/rke,  for  the  defendants  Lea  and  Golsey. — 
It  has  been  said  that  these  must  be  distinct  offences, 
because  in  an  indictment  it  would  be  necessary  to 
specify  the  person  bribed;  but  26  St  27  Yict.  c.  29, 
8.  6,  provides  that  in  an  indictment  or  information 
for  bribery  it  shall  be  sufficient  to  allege  that  the 
defendant  was  guilty  of  bribery.  In  Crepps  v. 
Dwrden  (1  Sm.  L.  Gas.  ^Q)  attention  is  drawn  to 
the  words  of  Pollock,  G.B.,in  the  Attomey-Qeneral 
▼.  McLean  (1  H.  &  G.  750).  He  says  the  form 
which  the  Legislature  uniformly  adopts  when  the 
intention  is  that  for  each  and  every  violation  of  an 
Act  of  Parliament  there  shall  be  a  distinct  penalty, 
is  to  impose  a  penalty  by  express  words  ror  each 
and  every  offence."  Gertainly  that  has  not  been 
done  here. 

Oifiard,  in  reply,  cited  Mark$  v.  Benjamin  (5  M. 
A  W.  569),  to  enow  that,  as  to  an  unlicensed  house, 
the  real  aSenoe  was  the  habitual  keeping  of  it,  and 
in  Ckepps  v.  Dwrden  the  same  distinction  is  mani- 
fest ;  the  offence  is  that  of  a  man  ezerdsinff  hisordin- 
mrj  trade  on  the  Lord's  Day*  and  this  he  does  by 
Mao.  Gas. — ^Vol  ISL 


several  acts  which  together  constitute  the  offence. 
At  common  law  these  would  surely  be  separate 
acts  of  bribery,  for  which  a  man  could  be  indicted. 
And  sect.  5  of  26  &  27  Yict.  c.  29  extends  the 

S revisions  of  17  &  18  Yict.  c.  102,  s.  14  to  mis- 
emeanors  or  any  other  offence  under  the  Gorrupt 
Practices  Prevention  Acts.  The  nature  of  the  act 
done  is  the  test — some  are  dearly  complete 
offences  in  themselves,  others  require  proving  by 
several  instances. 

Brxtt,  J. — In  this  case  I  am  of  opinion  that  our 
judgment  should  be  for  the  plaintiff.  The  action 
was  brought  to  recover  penalties  to  which  the 
defendant  was  stated  to  have  made  himself  liable 
under  sect.  3  of  the  Municipal  Election  Gorrupt 
Practices  Act  1872,  and  the  second  section  of  17  & 
18  Yict.  c.  102.  Now  the  .third  section  of  the 
Gorrupt  Practices  Act  says,  "The  offences  of 
bribery,  treating,  undue  influence,  and  personation 
shaU  be  deemed  to  be  corrupt  practices  at  an 
election  for  the  purposes  of  this  Act.  The  terms 
bribery,  Ao.^  shall  respectively  include  anything 
committed  or  done  before,  at,  after,  or  with  respect 
to  an  election,"  that  is  to  say,  all  those  things 
which  shall  be  corrupt  practices  under  this  Act ; 
all  the  acts  with  which  a  defendant  may  be 
charged  are  acts  which  may  be  done  before,  at, 
after,  or  with  respect  to  an  election.  The  section 
then  says,  "  Any  person  who  is  guilty  of  a  corrupt 
practice  at  an  election  shall  be  liable  to  the  like 
actions,  prosecutions,  penalties,  forfeitures,  and 
punishments  as  if  the  corrupt  practice  had  been 
committed  at  an  election  of  members  to  serve  in 
Parliament."  That  throws  us  back  to  sect.  2  of 
17  &  18  Yict.  c.  102.  The  section  defines  what 
shall  be  the  offence  of  bribery  at  a  Parliamentary 
election ;  but,  in  defining  it,  the  Act  does  not  say 
that  the  acts  creatingthe  offencearelimitedas  being 
done  at  an  election.  The  words  are,  **  Every  person 
who  shall  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  give,  lend,  or  ag^ree 
to  give  or  lend,  or  shall  offer,  promise,  or  promise 
to  procure,  or  to  endeavour  to  procure  any  money 
or  valuable  consideration  to  or  for  any  voter,  or 
to  or  for  any  person  on  behalf  of  any  voter,  or 
to  or  for  any  other  person,  in  order  to  induce  any 
voter  to  vote  or  refrain  from  voting."  It  seems  to 
me  that  any  person  who  does  that  is  guilty  of 
bribery.  Then  a  similar  enactment  about  giving  or 
offering  a  place  to  any  voter,  &c.,  and  so  on.  It 
seems  to  me  that  any  x)erson  who  does,  any  one 
of  those  prohibited  acts,  is  guilty  of  a  complete 
offence,  and  any  person  who  does  two  or  more 
such  acts  is  guilty  of  two  or  more  distinct  and 
separate  offences,  and  offences  so  separate  that,  in 
order  to  prove  one,  you  could  not  ^ve  the  other 
in  evidence  against  him.  So,  the  evidence  that  he 
had  committed  one  offence  would  be  no  evidence 
against  a  man  as  to  his  having  committed  another. 
Tnat  being  so,  we  have  the  words  of  the  Act  also 
further  on,  which  say  any  person  so  offending  shall 
be  guilty  of  a  misdemeanor.  The  ordinary  con- 
struction of  the  language  would  require  us  to 
construe  that  as  applicable  to  each  of  the  offences 
created  above.  Otherwise,  if  it  were  not  so  construed 
we  should  have,  in  effect,  to  esj  that,  although  we 
conclude  from  the  other  and  former  part  of  the 
Act  that  a  person  has  been,  upon  the  necessary 
evidence  o!^  course,  guilty  of  several  distinct 
offences,  yet  he  is  to  be  guilty  ol'  one  sole  mis- 
demeanor. HhB  only  sensible  way  to  read  it  as  to 
the  misdemeanor  ia  tli&^  t^  "^ncvs^  ^\^  ^rsisss^^^a 
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one  of  the  offences  defined  is  guilty  of  a  mis- 
demeanor, and  a  person  guilty  of  several  offences 
is  guilty  of  several  misdemeanors.  Then,  as  to 
the  clause  about  the  penalties,  I  think  we  cannot 
separate  the  penalties  from  the  misdemeanors; 
and  if  there  are  several  misdemeanors  it  follows 
that  there  must  be  several  penalties.  This  is  so 
far  upon  the  statute  itself,  and  the  consideration  of 
the  words  which  are  contained  in  the  sections 
quoted.  But  then  it  is  said  that,  because  there  are 
not  in  the  Act  any  words  which  say  that  a  person 
shall,  for  each  offence,  forfeit  the  penalty  named, 
you  cannot  inflict  more  than  one  penalty  for  any 
number  of  offences  committed  by  tne  same  person 
at  one  election.  And  in  support  of  this  contention 
cases  were  cited,  by  way  of  illustration,  based  upon 
Dther  penal  statutes;. but,  as  I  understand  them, 
in  all  the  cases  where  it  was  said  that  there  was 
only  one  penalty,  it  will  be  seen  that  the  real  fact 
was  that  several  acts  were  done  in  carrying  out 
the  offence  against  which  the  Act  of  Parliament 
was  directed ;  and  that  in  every  case  you  might 
have  given  in  evidence  all  the  separate  acts  as 
evidence,  admissible  and  proper,  to  prove  the 
whole  offence.  But  I  can  find  no  case  where, 
when  each  act  is  a  full  offence  in  itself,  and  so 
much  so — so  distinct  and  complete — that  you  cannot 
give  one  in  evidence  for  the  other,  I  can  find  no 
case,  I  say,  where  the  penalty  has  been  held  not 
also  to  be  separate.  I  will  not  call  it  a  cumulative 
penalty,  but  a  single  penalty  for  each  single 
offence.  The  first  case  is  Beg.  v.  Scott  (8  L.  T.  Bep. 
N.  S.  662).  That  says  that  if  many  oaths  are  used 
in  one  act  of  swearing  that  is  but  one  pro&mity, 
but  if  a  man  uses  the  same  oath  at  different  acts  of 
swearing,  they  are  separate  profanities  within  the 
statute ;  and  it  is  certainly  no  decision  to  the 
effect  that  if  you  curse  one  person  at  one  time  and 
another  person  at  another  time  on  the  same  day 
those  are  not  two  distinct  acts  of  profanity.  The 
next  case  is  Oarrett  v.  Messenger  (uhi  swp,),  and 
that,  being  an  information  for  keeping  a  house 
open  for  music  and  dancing  without  a  licence, 
proceeded  on  the  ground  that  opening  a  house  for 
an  hour  is  not  an  offence.  The  very  form  and 
essence  of  that  offence  is  keeping  the  house  open 
without  a  licence,  and  it  is  a  comprehensive  offence 
to  be  proved  by  many  acts ;  and  Marks  v.  Ben- 
jamin (uhi  sup.)  shows  that  in  an  action  for  the 
penalty   under  the  same  Act  it  is  necessary   to 

Srove  that  the  house  has  been  kept  open.  Parke, 
\.,  says,  "  It  must  be  kept  for  the  purpose  pro- 
hibited by  the  statute,  there  must  be  something 
like  an  habitual  keeping  of  it."  Each  act,  there- 
fore, in  such  case  is  not  the  offence,  but  all  of  them 
together  prove  the  offence.  Then  Pi.che^'  v.  Staf- 
ford (9  L.  T.  Rep.  N.  8.  759)  was  a  case  of  vaccina- 
tion, the  offence  being  that  of  leaving  the  child 
unvaccinated.  Such  an  offence  was  proved  by 
showing  that  it  was  continuous  for  a  certain  time. 
My  view  of  that  statute  is  that  there  was  only  one 
penalty  for  the  one  offence,  and  that  cannot  be 
sued  for  for  all  time ;  because,  if  the  child  be  vac- 
cinated before  suing,  it  is  cured  and  the  action 
falls.  I,  however,  use  this  case  to  see  from  it  that 
the  principle  is  that,  when  the  offence  charged 
under  a  statute  inflicting  penalties  is  continuous, 
that  is  made  up  of  a  continuing  series  of  acts ;  it  is 
only  one  offence,  and  therefore  subject  to  only  one 
penalty.  Creppa  v.  Durden  [vhi  sup.)  was  where  a 
man  was  charged  with  "  exercising  his  ordinary 
trade  on  the  Cord's  Day.**    Tloat  ia  one  eom^\Q\A 


offence  shown  and  proved  hj  Tariona  acts ;  and 
the  court  there  held  that  selling  loaves  to  vanou 
persons  were  acts  which  were  all  evidence  of  the 
one  compreliensive  offence.     "  It  is  but  one  entire 
offence,  whether  longer  or  shorter  in   point  of 
duration,  whether  it  consists  of  one  or  a  number 
of  particular  acts."    These  aro  cases  where  only 
one  penalty  has  been  incurred*  bnt  they  are  not 
applicable  to  this  case,  where  the  acts  are  distinct 
in  themselves,   and    so  distinct  that,   as  I   hire 
said,    they    cannot    be    used    in    evidence    ooe 
in  proof  of  another.     Then    there  is    Cocper  t. 
Slcide  {uhi  sup.),  and  it  is  a    strong    aathority, 
for  it  went  through  all  the    courts  and  up  to 
the  House  of  Lords,  and  though  there  were  two 
counts  for  penalties  under  the  Gorropt  PrBdMS 
Prevention  Act  1854,  it  never  struck  any  penoQ 
apparently  that  there  might  not  bea  verdicton  batk 
counts,  nor  was  any  contention   raised  on   that 
point.    Then  Reg,  v.  Leatham  (3  li.  T.  Bep.  N.  S. 
503)  also  seems  to  me  to  be  a   strong   anthoiitj, 
because,   when  it  was  suggested  there  that  the 
prosecutors  ought  to  be  put  to  their  election,  sodi 
suggestion,    which    was  ^opted  by    the   oooit^ 
showed  that  there  were  two  separate  offences  in  tbe 
indictment.      There    were    coants    charging  tbe 
defendant  with  having  bribed  different  voters,  and 
the  exercise  of  the  power  of  patting  parties  to  their 
election  upon  which  they  will  proceed,  is  ooo* 
elusive  that  the  offences  in  the  various  ooonti 
were  distinct  and  separate  in  their  natore.  Althoogh 
the  consequences  are  most  serious,  as  has  been 
pointed  out  during  the  argument,  yet,  nnder  this 
Act,  if  a  person  at  the  same  election  commit  serenl 
acts  of  bribery,  he  subjects  himself  to  penalties  for 
those  acts.    And,  on  the  other  side,  it  may  be  said 
that  it  would  be  strange  if  a  man  who  had  bribed 
voters  on  both  sides  could  not  be  convicted  of  both 
acts  of  bribery,  or  was  guilty   of  only  one  mis- 
demeanor, and  similarly  in  the  case  of  a  man  who 
had  accepted  bribes  from  both  sides.     They  are  to 
my  mind  obviously  distinct  offences,    and  each 
carries  with  it  its  punishment  as  a  misdemeanor, 
and  the  penalty  which  is  attached  by  the  Act  to  tbe 
misdemeanor.      Under    all     the     circumstances, 
therefore,  I  think  judgment  in  this   case  mast  be 
for  the  plaintiff  as,  having  decided  the  qaestion 
on  the  statute,  I  cannot  say,  if  my  view  is  right, 
that  the  declaration  is  bad  or  the  plea  good. 

D£NMAN,-J. — But  for  the  strongly  restrictiTe 
sense  in  which  the  courts  construe  penal  statutes, 
I  should  have  entertained  no  doubt  at  any  period 
of  what  was  the  correct  decision  upon  the  con- 
struction of  this  statute.  But  we  are  bound  to 
look  closely  into  the  Act  and  into  the  circam- 
stances  of  the  offence  charged  under  it  before 
saying  that  a  forfeiture  has  occurred.  Having 
done  this,  and  afler  the  full  discussion  of  the  caaa, 
I  come  to  the  same  conclusion  as  that  arrived  at 
by  my  brother  Brett,  viz.,  that  these  are  distinct 
offences,  and  liable  to  distinct  penalties,  and  that 
there  is  nothing  in  the  statute  to  limit  the  hahilitf 
of  the  person  who  has  been  guilty  of  them  to  faie 
sued  for  each  of  them.  We  could  not  hold— at 
least,  I  think  it  would  be  a  monstrous  interpreta- 
tion of  the  Act  to  hold — that  a  man  who  coouuta 
twenty  distinct  acts  of  bribery  on  one  day  baa,  at 
the  end  of  it,  only  been  guilty  of  one  oieDce.  I 
will,  therefore,  only  add  a  few  words  to  espreaa  mj 
concurrence  in  what  my  brother  BiBtt  has  said  on 
the  other  cases  as  to  penalties  which  have  been 
\  ^\\M  tA  \i«\n  argument.    In  aU  of  lliem  there  baa 
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beeD  a  distinction  manifested  as  to  whether  the  act 
contemplated  by  the  statute,  and  charged  against 
the  individual,  was  a  complex  and  continuous  act  or 
series  of  acts,  or  one  single  act,  constituted  by  one 
isolated  proceeding.  I  need  not  go  through  them, 
because  1  agree  in  what  my  brother  Brett  has  said 
as  to  them,  but  I  have  found  another  Act  of  Par- 
liament, not  hitherto  mentioned,  which  illustrates 
the  distinction  as  well  as  any  which  have  been 
cited.  In  Creppa  v.  Burden  (ubi  sup.)  it  was  held 
that  where  the  offence  charged  was  of  carrying  on 
his  ordinary  trade  upon  the  Lord's  Day,  the  fact  of 
the  appellant  having  made  several  sales  did  not 
render  him  liable  to  several  penalties.  I  would 
compare  with  this  the  statute  11  &  12  Yict.  c.  63, 
and  the  case  in  Be  Hartley  (31  L.  J.  232,  M.  C). 
where  the  justices  had  convicted  some  persons  in 
four  several  penalties  for  exposing  four  pieces  of 
bad  meat  for  sale  on  the  same  day  at  the  same 
stall.  It  was  argued  there  that  it  was  one  offence, 
and  one  conviction  would  have  satisfied  the  provi- 
sions of  the  statute.  But  Mellor,  J.,  said  that 
"each  exposure  of  a  piece  of  bad  meat  was  a 
separate  offence."  The  very  argument  was  put 
in  that  case,  and  ignored  altogether ;  and  it  was 
ignored,  I  apprehend,  on  the  ground  that  the 
offence  in  the  statute  was  not  the  doing  of  one 
continuous  act,  which  must  be  indicated  by  several 
overt  acts,  but  was  an  isolated  offence  in  each  case 
of  exposing  a  piece  of  bad  meat.  The  case  shows 
the  distinction  to  be  drawn  between  it  and  Orepps 
▼.  Durden  as  well,  perhaps,  as  any  other,  and  so  I 
thought  it  desirable  to  refer  to  it ;  but  I  agree  fully 
in  all  that  has  been  said  as  to  the  other  cases  which 
have  been  discussed  by  my  brother  Brett,  and 
that  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Attorney  for  the  plaintiff,  Oirdwood. 

Attorney  for  the  defendants  Bale  and  Corbett, 
Munt, 

Attorney  for  the  defendants  Lea  and  Colsey, 
N,  Wedd  Cooke. 


EXCHEQUEB    CKAMBB&. 

Reported  by  H.  Lkioh,  Esq.,   BarriBter*ftt-Law. 


Feb.  10  and  11, 1875. 

APPEAL  PROM  THE   COURT  OP  EXCHEQUER. 

(Before  Blackburn,  Mellor,  Lush,  Grove,  Den- 
man,  and  Archibald,  JJ.) 

Mill  v.  Hawker  and  others  and  Wickett. 

highway — Obstruction  of— Highway  board — Dis' 
irict  surveyor — Liability  of  for  illegal  act  under 
order  of  the  board — Individual  corporators — 
PersonaX  liability  of — Respondeat  superior —'ith  8f 
26  Yict,  c.  61,  sect,  9,  sub-sects,  2,  6 ;  sects,  12,  16, 
17—6  ^  6  WiU,  4,  c.  60,  sects,  69, 73, 7 4^— Construe- 
Hon  of  Act, 

Th«  plaintiff  being  the  occupier  of  land  through 
tohich  a  footpath  ran,  the  members  of  the  high* 
taay  board  of  the  district  passed  a  resolution  at  a 
meeting  of  the  board  that  the  path  was  a  highway, 
and  that  the  plaintiff  should  be  directed  to  remove 
the  locks  from  a  gate  which  he  had  pUiced  across 
the  path,  and  tnat,  in  default  of  his  so  doing,  the 
awrvtyor  of  the  board  should  remove  them.  The 
plaintiff faUvng  to  comply  with  the  directions  of 
the  board,  the  surveyor,  by  order  of  the  board,  re- 
moved the  lo^.  T/itreupon  the  plaintiff  brought 
au  aeiion  of  trespass  against  the  members  of  the 


board  in  their  individual  character  and  the  sur- 
veyor,  al  the  trial  of  which  the  defendants  having 
pleaded  a  justification,  Kelly,  C.B,  nonsuited  the 
plaintiff  on  the  ground  that  no  individual  liability 
attached  either  to  the  members  of  the  board  who 
gave  the  order  in  their  corporate  capacity,  or  to 
the  surveyor  who  acted  in  obedience  to  such 
order ;  and  no  evidence  was  given  in  support  of 
the  plea  of  justification. 
The  majority  of  the  Court  of  Exchequer  {PiaoU, 
and  Cleasby,  BB.,  dissentiente  Kelly,  C,B.) 
subsequently  made  absolute  a  rule  setting  aside 
the  nonsuit  and  ordering  a  new  trial  on  the 
ground,  first,  that  the  members  of  the  board  who 
concurred  in  the  resolution  were  personally  liable, 
on  the  assumption  that  the  resolution  itself  was 
illegal ;  and,  secondly,  that,  although  the  surveyor 
was  bound  by  sect.  16  of  the  Highway  Act  1862 
(26  Sr  26  Vict.  c.  61)  to  obey  the  orders  of  the 
board,  he  was  not  thereby  excused  if,  in  obeying 
stJbch  orders,  he  committed  an  illegal  act. 
On  appeal,  by  the  defendants,  from  that  decision,  it 

was 
Held  by  the  Court  of  Exchequer  Chamber  (BlcLck* 
bum,  MeUor,  Lush,  Grove,  Denman,  and  Archi- 
bald, J  J.)  expressly  abstaining  from  expressing 
any  opinion  as  to  the  first  ground  of  the  decision 
of  the  court  below,  but  affirming  the  judgment  on 
the  second  ground,  thai  the  surveyor  was  liable  to 
an  action  for  the  trespass  he  had  committed  in 
obeying  the  order  of  the  board,  and  that,  therefore, 
thejudgm^ent  setting  aside  the  nonsuit  and  ordering 
a  new  trial  must  be  affirmed. 
This  was  an  action  of  trespass  to  land  belonging  to 
the  plaintiff,  and  was  brought  against  several  defen- 
dants.   The  facts  of  the  case  are  so  fully  set  out  in 
the  report  of  the  case  below  (ante,  p.  147 ;  30  L.  T. 
Rep.  N.  S.  894;  reported  also  43  L.  J.  129,  Ex.  ; 
L.  jR«p.  9  Ex.  309),  that  it  is  unnecessary  to  do 
more  on  the  present  occasion  than  briefly  state  the 
nature  and  circumstances  of  the   action,  which 
were  as  follows : — 

The  plaintiff  was  the  occupier  of  land  through 
which  ran  a  path  which  the  defendants  alleged  to 
be  a  public  highway.  Twelve  of  the  defendants  in 
the  action  were  members  of  the  Highway  Board  of 
the  Camelford  Highway  District,  incorporated 
under  the  Highway  Acts  1862  and  1864,  and 
within  which  district  the  land  through  which  the 
alleged  highway  ran  was  situated.  Another  of 
the  defendants.  Hawker,  was  the  clerk  of  the 
board,  and  the  remaining  defendant,  Wickett,  was 
the  district  surveyor.  At  a  meeting  duly  con- 
vened of  the  members  of  the  board  on  the  20th 
Nov.  1872,  at  which  all  the  defendants  were  pre- 
sent,  it  was  resolved  that  the  path  in  question  was 
a  highway,  and  a  resolution  was  adopted  by  the 
board  that  the  plaintiff  be  directed  to  remove  the 
locks  from  a  gate  which  the  plaintiff  had  placed 
across  the  path,  and  in  default  of  his  doing  so  that 
the  surveyor  be  ordered  to  remove  the  same.  All 
the  defendants,  except  Hawker  and  Wickett,  con- 
curred in  directing  the  surveyor  to  remove  the 
locks.  The  plaintiff  failing  to  comply  with  the 
direction  of  tne  board  to  remove  the  locks,  the  de- 
fendant Wickett,  the  surveyor,  removed  them  in 
obedience  to  the  orders  of  the  board.  Thereupon 
an  action  of  trespass  was  brought  by  the  plaintiff 
against  the  members  of  the  board  in  their  indi- 
vidual character,  and  the  surveyor,  in  which, 
the    defendants  having   pleaded   a   yiatAfifia^fissc^^ 
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the  gronnd  that  neither  the  members  of  the  board 
nor  the  surveyor  were  individually  liable,  and  no 
evidence  was  given  in  support  of  the  plea. 

A  rule  nisi  having  been  obtained  by  the  plain- 
tiff to  set  aside  the  nonsuit  and  for  a  new  trial 
the  Gourt  of  Exchequer  (Kelly,  C.B.,  dissenting) 
made  the  rule  absolute  and  ordered  a  new  trial 
(except  as  against  the  defendant  Hawker,  the 
clerk,  whose  name  was  ordered  to  be  struck  out 
of  the  record)  against  all  the  defendants,  on 
the  ground,  first,  uiat  the  members  of  the  board 
who  concurred  in  the  resolution  were  personally 
liable  on  the  assumption  that  the  resolution  itself 
was  illegal,  and  that  although  the  surveyor 
was  bound  by  sect.  16  of  the  25  &  26  Yict.  c.  61,  to 
obey  the  orders  of  the  board,  he  was  not  thereby 
excused  if,  in  obeying  such  orders',  he  committed 
an  unlawful  act. 

From  the  above  decision  (except  so  far  as  re- 
lates to  the  defendant  Hawker,  the  clerk)  the 
defendants  appealed  to  the  Gourt  of  Exchequer 
Ghamber,  ana  now, 

Kingdon,  Q.G.  (with  him  Lopes,  Q.G.,  and 
Pinder)t  for  the  defendants,  argued,  in  the  first 
place,  that  the  defendants,  who  were  members  of 
the  highway  board,  were  not  personally  liable,  but 
as  the  court  expressly  abstained  from  giving  any 
judgment  on  this  pomt  of  the  case  it  is  not  neces- 
sary to  set  it  out  or  refer  further  to  it.  Secondly, 
as  to  the  defendant  Wickett,  he  contended  that  as 
surveyor  of  the  highway  board  he  was  not  liable. 
Sect.  16  of  the  25  %  26  Vict.  c.  61  (the  Highwav 
Act  1862)  enacts  that  the  surveyor  "  shall  in  all 
respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  daties."  That  being  so,  the  sur- 
veyor cannot  help  himself;  he  is  bound  to  obey  the 
orders  of  the  board.  He  is  in  a  position  similar 
to  that  of  a  bailiff  or  other  officer  who  has  to  exe- 
cute the  process  of  a  court  of  justice ;  and  such  an 
officer  may,  in  an  oction  of  trespass  against  him 
for  anything  done  by  him,  justiiy  under  the  pro- 
cess of  the  court,  even  though  it  should  turn  out 
to  have  had  no  foundationin  fact.  That  has  always 
been  held  to  be  the  law,  and  for  the  proposition, 
the  cases  of  Dews  v.  BUey  (11  G.  B.  434 ;  20 
L.  J.  264,  G.  P.),  and  Andrews  v.  Morris  and 
Whitham  (1  Q.  B.  3;  10  L.  J.,  N.  S.,  226, 
Q.  B.)  are  authorities.  The  surveyor  here 
was  a  public  officer,  acting  for  a  public  body. 
[Blackburn,  J. — It  must,  I  think,  be  taken,  from 
the  fact  of  the  nonsuit,  that  the  path  was  not  a  high- 
way, and  if  that  be  so  then  the  board  had  no  juris- 
diction for  their  action  in  the  matter ;  and  althoogh 
it  is  true  that  the  surveyor  is  bound  to  obev  the 
board,  yet  it  is  **  in  the  execution  of  his  duties."] 
The  exemption  of  a  judicial  officer  from  liability 
in  respect  of  his  acts  as  such,  does  not  depend 
upon  the  process  being  v^itbin  the  jurisdiction  of 
the  court:  (Moravia  v.  Sloper,  Willes  Bep.  30). 
The  board  are  bound  to  keep  the  highways  in 
their  district  in  repair  (25  &  26  Viot.  c.  61,  s.  17), 
and  they  must  therefore  determine  as  between 
themselves  and  their  subordinates  which  and 
where  the  highways  are.  It  is  not  possible  for  the 
surveyor  to  ascertain,  nor  is  he  bound  to  inquire, 
whether  an  order  given  him  by  the  board  is  of  a  legal 
or  an  illegal  order.  [Blacrbitrn,  J. — He  may  re- 
quire to  be  indemnified  before  acting,  or  that  the 
board  should  take  legal  proceedings.]  It  would, 
it  id  submitted,  be  unreasonable  that  the  survevor 
should  be  bound  to  be  satisfied  that  the  board  has 
fttriadictioii  in  the  case  of  every  ac^  ^\i\c\i  0:i«^ 


order  him  to  do.    If  it  is  Apparently  ao,  that  is 
sufficient. 

Arthur  OharUs  (with  him  was  H.  T.  Cois,  Q.O.), 
for  the  plaintifiT,  contra,  argued,  first,  the  qnestiaa 
as  to  the  individual  liabili^  of  the  members  of  ths 
board,  and  dted  numerous  anthorities  on  the 
point,  which,  however,  for  the  reasons  above  men- 
tioned, it  is  unneoessarr  further  to  refer  to.  With 
regard  to  the  second  point,  the  surveyor's  liabiU^, 
he  contended  that  as  his  was  the  huid  which  did 


the  illegal  act  he  was  personally  liable.  The 
relied  on  by  the  defendants  are  cases,  one  of  an 
officer  of  State  and  the  others  of  officers  of  oonrti 
of  justice,  and  do  not  apply  to  snoh  a  oase  as  the 
present,  to  which  they  have  no  analogy.  Itii 
enough  for  a  sheriffs  officer  to  exhibit  the  writ, 
and  he  need  not  go  behind  the  writ  for  his  proleo- 
tion.  Such  a  defence  as  the  present  has  never 
been  set  up  before;  all  that  has  hitherto  been 
decided  being  that  where  the  defendant  has  acted 
bond  fide  in  Uie  exercise  of  a  supposed  pabUc  duty, 
he  is  entitled  to  notice,  but  not  that  he  is  to  be 
protected  from  liability.  It  is  clear  from  the 
former  Highway  Act  (5  &  6  Will.  4,  c  50),  ss. 69, 
73,  and  74,  that  in  cases  of  supposed  obetructioDi 
to  the  highway,  the  surveyor  was  not  meant  to  set 
mero  motUy  but  that  he  was  to  oomplain  to  the 
justioes.  If  the  defendants'  oonstmction  of  sect 
16  of  the  Act  of  1862  is  right,  then  the  survejor 
must  obev  the  orders  of  the  board  at  all  risks,  no 
matter  what  such  orders  may  be.  By  the  former 
Act  the  surveyor  had  no  one  over  him  but  the  jus- 
tices ;  by  the  present  Act  he  is  placed  more  in  the 
C'tion  of  a  servant  to  a  master,  and  the  ordinny 
of  master  and  servant  is  applioaUe  to  the 
oase. 

Kin^don,  Q.O.9  was  heard  in  reply. 

Their  Lordships  retired  for  a  snort  time,  and  oo 
their  return  to  the  court  the  following  judgmoits 
were  delivered : 

Blackbubn,  J. — This  was  the  case  of  an  actioD 
of  trespass  brought  against  several  defendants,  of 
whom  one,  the  defendant  Hawker,  was  the  surveyor 
of  the  highways,  and  the  others  were  members  of 
the  highway  board,  which,  under  the  late  High- 
way Act,  is  made  a  corporation.  At  the  trial  of 
the  action  the  Lord  Chief  Baron  decided,  for 
reasons  which  I  will  consider  preaentlv,  that  the 
action  would  not  lie  against  either  of  the  defendants, 
either  the  surveyor,  or  the  members  of  the  bosrd, 
and  he  aocordinglv  directed  a  nonsuit ;  the  point 
as  to  whether  the  locus  in  qno  was  or  not  a  hi^ 
way  not  being  discussed  or  decided.  The  majority 
of  the  Court  of  Exchequer  (Pigott  and  Cleasbj, 
BB.),  upon  a  rule  for  a  new  trial  (the  Chief  Btron 
still  retaining  the  opinion  which  he  held  at  the 
trial)  thought  that  the  learned  judge  was  wrooff 
on  both  points,  and  set  aside  the  nonsuit,  and 
ordered  a  new  trial  on  two  distinct  groonda. 
They  thought  the  Chief  Baron  was  wrong  in 
hol<un^  that  the  survejror  was  protected,  and  thit 
the  action  would  not  he  against  him,  and  also  in 
ruling  that  no  action  would  lie  against  the  otiier 
defendants  as  corporators.  From  that  decision 
the  defendants  brought  the  present  Vtptsl, 
and  we  are  all  of  opmion  that,  as  regard  the 
surveyor,  the  nonsmt  was  wronff,  and  tfast* 
consequently,  the  rule  for  a  new  trial  was  right; 
and  inasmuch  as  it  was  one  nonsoit  wuM 
the  parties  were  sued  all  together  In  one  aodon,the 
decision  that  the  nonsuit  was  wrong  as  xespeots 
\  o\i<^  ^<6Ksii^^sa^%^\jkV(»«avdaaa  reipurds  all  of  tosa^ 
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and  therefore  the  judgment  of  the  court  below, 
making  the  rule  for  a  new  trial  absolute,  must  be 
affirmed.  In  arriving  at  these  conclusions  we 
proceed  on  the  ground  on  which  we  are  unani- 
mooB  that  the  surveyor  was  clearly  liable.  With 
regard  to  the  other  question  which  was  discussed, 
as  to  whether  the  individual  corporators  were 
liable,  it  is  one  of  great  difficulty  ana  considerable 
importance.  If  it  were  necessary  to  decide  that 
question  we  should  require  time  to  consider  it, 
and  possibly  when  we  had  considered  it  our 
decision  would  not  be  an  unanimous  one,  and  in 
sending  down  the  case  for  a  new  trial  would  be  of 
no  assistance,  but  probably  rather  an  embarrass- 
ment, to  the  learned  judge  who  would  have  to  try 
the  case.  We  therefore  think  it  better  to  leave 
the  decision  of  the  Court  of  Exchequer  upon  that 
point  where  and  as  it  is.  The  m^'ority  of  that  court 
thought  that  the  corporators  were  individually 
liable ;  the  minority  thought  otherwise.  We  leave 
the  question  with  the  authority  which  it  had  before 
— no  better  and  no  worse.  On  the  new  trial  the  facts 
will  be  ascertained,  and  the  point  may  then  be 
reserved,  so  that  the  court  before  which  it  may 
come  wUl  be  much  better  able  to  deal  with  it 
than  we  should  be  were  we  to  consider  it 
now.  The  question  at  the  trial  will  be,  is 
the  way  in  question  a  highway  or  not,  which 
has  not  yet  been  discussed.    I  will  now  shortly 

S've  my  reasons  for  thinking  that  the  surveyor  is 
kble,  and  in  so  doing  I  believe  that  I  shaU  be 
expressing  the  opinion  of  all  the  judges.    If  the 
board  had  authority  given  to  them  by  the  statute 
to  determine  whether  a  disputed  highway  was  a 
highway,  and  consequently  were  authorised  to 
break  into  a  close  where  they  supposed  that  there 
was,  but  where  there  really  was  not,  a  highway, 
though  the^  honestly  and  bond  fide  believed  that 
there  was,  if  there  had  been  any  such  authority 
given  to  them,  and  if  the  surveyor  was  acting 
under  their  orders,  then  I  should  think  that  he 
would  be  protected.    For  sect.  16  of  the  25  &  26 
Vict,  c  61  enacts  that  "  the  district  surveyor  shall 
act  as  the  agent  of  the  board  in  carrying  into 
effect  all  the  works  and  performing  all  tne  duties 
by  this  Act  required  to  be  carried  mto  effect,  or  to 
be  performed  by  the  board."    If  the  board  had 
authority  given  to  them  to  enter  into  a  close 
where  there  was  no  highway,  but  where  they  really 
believed  there  was  a  highway,  and  they  directed 
their  survevor  to  go  there,  tliat  would  be  a  duty 
in  which  the  surveyor  would  be  directed  to  act. 
Bat  then  the  section  goes  on,  *'  and  he  shall  in  all 
respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties."    If  the  statute  said  to  a 
man,  "  You  are  to  obey  the  orders  of  a  particular 
person,"  it  would  be  veiy  hard  to  punish  him  UT 
oe  did  not  obey  those  orders,  and  at  the  same  time 
to  make  him  liable  if  he  did  obey  them.    But 
when  we  come  to  look  at  the  matter  it  must  be 
that  the  board  must  have  some  power  or  duty  to 
order  what  is  to  be  done,  and  the  surveyor  who  is 
to  do  the  act  for  them  is  to  obey  their  directions. 
The  statute  does  not  say  that  when  the  board 
thii:Jc  they  have  an  authority,  but  have  really  not 
got  it,  the  surveyor  is  then  to  act  upon  their  airec- 
tiona,  and  that  whilst  so  acting  he  is  to  be  pro- 
tooted.    Now  as  to    the    question  whether  any 
jariadioticm  or  authority  is  given  to  the  former 
aarveyors  of  highways  (under  the  S  &  4  Will.  4, 
c  50)  and  to  the  highway  boards  which  are  substi- 
tuted lor  them,  to  break  into  a  close  which  is 


private  property,  but  where  they  think  there  is  a 
nighway,  one  is  somewhat  embarrassed  in  conse- 
quence of  not  knowing  on  what  ground  the  high* 
way  board  believed  this  footpath  to  be  a  highway. 
No  board  has  power  to  decide  whether  a  certam 
way  is  a  highwav,  but  if  they  like  they  may,  and 
anybody,  if  he  lixes,  may,  raise  the  issue  at  com* 
mon  law  and  have  it  decided  by  a  court  of  law. 
There  are  provisions  in  this  statute  by  which  the 
question,  whether  or  not  a  certain  place  is  a  high- 
way, may  be  brought  before  the  justices  to  decide, 
but  there  is  no  power  for  any  board  or  for  anyone 
else  to  decide  that  question.  Anyone  acting  on 
such  a  decision  does  so  at  his  peril.  Mr.  Kingdon 
endeavoured  to  point  out  some  section  which  gave 
that  power,  but  I  can  see  none.  Mr.  Charles 
argued  that,  even  if  it  had  been  a  highway,  the 
surveyor  had  no  right  to  remove  the  obstruction. 
How  thjkt  would  be  I  do  not  say,  for  that  is  not  the 
question  here.    We  must  assume,  in  favour  of  the 

Elaintiff,  that  if  he  had  not  been  stopped  he  would 
ave  proved  that  this  was  not  a  highway ;  and  if  he 
had  proved  that,  the  question  whether  the  surveyor 
would  have  a  right  to  remove  an  obstruction 
across  a  real  highway  would  not  have  arisen. 
Here  a  gate  across  a  path  on  a  close,  which  has 
not  been  proved  to  be  a  highway,  has  been  broken 
through,  and  there  is  no  c&use  in  the  Act  of  Par- 
liament which  says  that  that  can  be  done.  It  gives 
no  right  to  the  board  to  remove  something  from 
that  which  is  not  a  highway,  but  which  the  board 
thinks  is  a  highway.  If  that  be  so,  the  ground  on 
which  the  learned  Ghief  Baron  held  that  the  sur- 
veyor was  not  responsible,  seems  totally  to  fail. 
The  exception  is  only  that  of  people  acting  for 
courts  of  justice,  or  it  may  be,  perhaps,  where  any 
Act  of  Parliament  says  that  they  must  in  all 
events  obey.  But  it  does  not  applv  to  such  a  case 
as  the  present,  where  the  Act  only  says  that  the 
sorveyor  shall  obey  lawful  orders.  The  case  comes 
within  the  principle  that  a  person  acting  under 
the  orders  of  other  persons  can  only  justify  the 
act  done  in  cases  where  the  principals  themselves 
would  be  justified.  For  these  reasons  I  think 
that  the  judgment  of  the  court  below  ought  to  be 
affirmed,  but  on  the  ground  only  that  the  surveyor 
was  liable,  and  we  must  not  be  taken  as  eit  ler 
affirming  or  disaffirming  the  judgment  of  the  court 
below  with  regard  to  the  liability  of  the  other  de- 
fendants as  corporators. 

Mellob,  J. — I  am  of  the  same  opinion.  I  think 
that  the  true  limit  of  the  surveyor*s  obedience  is 
where  the  board  are  acting  legally,  and  not  where 
it  is  acting  illegally.  In  cases  where  the  board 
are  protected  the  surveyor  is  protected,  but  if 
they  order  him  to  do  anything  which  it  is  beyond 
their  power  or  authority  to  order,  then  I  am  of 
opinion  that  the  surveyor  is  no  longer  protected. 
I  take  this  to  be  the  meaning  of  sect.  16  of  the 
statute,  and  on  that  ground  I  agree  that  the  }ad^• 
ment  of  the  court  below,  so  far  as  the  surveyor  is 
concerned,  should  be  affirmed.  It  is  not  necessary 
that  I  should  add  anything  with  regard  to  the 
other  question. 

Lush,  J. — I  agree,  and  have  nothing  to  add  to 
what  has  already  been  said. 

Gbovb  J. — I  also  agree  in  the  opinion  which  has 
been  expressed,  and  would  add  only  one  or  two 
sentences.  When  the  point  is  put  in  its  naked 
form  it  does  not,  I  think,  admit  of  much  doubt. 
It  is  admitted  for  the  purposes  of  thia  ^rtk  ^i  ^Sc^ 
oaae,  that  tVift  \y(ydx^  Sa  voic^^k  vq.  SNjb^  ^xvs«^'^ 
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capacity  for  an    act  which,   for  the  purposes  of 
the  case,  is  admitted  to  be  nnlawful.    Mere  the 
Boryeyor  commits  the  nnlawful  act,  for  which  he 
shoula  be  held  legally  responsible.     The  whole 
question,  therefore,  no  other  section  having  been 
brought  to  bear  upon  the  matter,  is  whether  by 
sect.  16  he  is  exempted  from  that  liability.    [The 
learned  judge  read  the  section.]    Now  it  seems  to 
me  that  it  would    be  a  great  straining  of  the 
statute  to  say  that  by  that  section  the  surveyor  is 
actually  exempted  from  all  legal  liability.    If  the 
couHtruction  contended  for  by  Mr.  Kingdon  on 
behalf  of  the  appellants  were  put  upon  this  sec- 
tion, it  would  virtually  give  the  surveyor  such  an 
exemption,  and  there  are  no  words  in  the  section 
limiting  that  exemption ;  nor  do  I  see  anything 
siving  it  a  wider  limitation  than  that  of  things  law- 
nilly  ordered  by  the  board .     The  section  is  confined 
to  carrying  into  effect  the  "  duties  '*  required  by 
the  Act,  and  nothing  more.     Mr.  Kingdon  has 
cited  no  case  in  support  of  his  argument,  except 
the  cases  of  officers  executing  legal  process,  and 
acting  in  the  execution  of  duties  imposed  upon 
them  by  courts  of  law.    In  my  opinion  that  shows 
that  the  exemption  which  has  been  claimed  in  the 
present  case  is  not  an  exemption  which  would  be 
likely  to  exist,  for  if  it  haa  we  should  probably 
have  had  some  cases  more  expressly  in  pomt  cited 
to  us.    I  ought,  I  think,  to  add  that  I  have  enter- 
tained some  doubt  as  to  whether  the  court  ou^ht 
not  to  have  given  judgment  on  the  other  question 
as  to  the  liability  of  the  individual  corporators ; 
but  that  doubt  is  not  sufficient  to  induce  me  to 
differ  from  the  rest  of  the  court,  more  especially 
as  since  we  must  send  the  case  down  for  a  new 
trial,  the  question  can  be  argued  with  better  effect 
after  that  trial  has  taken  place,  when  the  court 
will  be  in  fuller  possession  of  the  facts  than  we 
now  are. 

Denman,  J. — I  am  of  the  same  opinion.  The 
question  as  to  the  liability  of  the  surveyor  depends 
entirely,  I  think,  upon  the  words  of  sect.  16  of  the 
25  &  2(5  Vict.  61,  of  which  the  words  relied  on  by 
Mr.  Kingdon  are  *'  He  shall  in  all  respects  con- 
form to  tne  orders  of  the  board  in  the  execution  of 
his  duties."  In  order  to  ascertain  the  real  mean- 
ing of  these  words  we  must  go  back  to  the  earlier 
part  of  the  section,  where  it  is  said,  **  He  shall  act 
as  the  agent  of  the  board  in  carrying  into  effect 
all  the  works  and  performing  all  the  duties  required 
to  be  carried  into  effect  or  to  be  performed  by  the 
board."  Now,  what  are  these  duties  P  They  are 
duties  relating  solely  to  highways,  and  for  the 
purposes  of  this  case  we  are  bound  to  assume  that 
the  particular  place,  in  which  the  surveyor  at- 
tempted to  execute  his  duties  on  the  occasion  com- 
Elaincd  of,  was  a  place  which  was  not  a  public 
igbway.  If  so,  I  think  that  it  follows,  for  the 
reasons  given  by  my  brother  Blackburn,  that  the 
board  had  no  jurisdiction  over  that  place.  Then, 
if  the  board  had  no  right  to  do  what  they 
did  there,  had  the  surveyor  any  right  to  act 
under  their  authority  in  the  manner  complained  of  P 
Well,  the  words  are,  "  He  shall  in  all  respects  con- 
form to  the  orders  of  the  board  in  the  execution  of 
his  duties."  But  if  this  was  not  a  highway  he  could 
have  no  *'  duties  "  there  at  all,  and  so  cannot  resort 
to  this  section  for  the  purpose  of  its  affording  him 
protection.  The  cases  which  have  been  relied  upon 
were  cases  of  a  peculiar  kind  {Detos  v.  Biley  and 
Andrews  v.  Mams  and  WTiitham,  ubi  8up.Vt.Vi^  ou\y 
two  which  told  at  all  in  favour  of  M.T.l^g.^oii,  oxi^ 


which  were  cases  relating  entirely  to  duties  per- 
formed by  officers  under  the  orders  of  ooorts  of 
justice.  These  cases  are  not  applioable  to  the  present 
case ;  but  the  general  rule,  that  a  man  who  bias  done 
a  wrong  is  responsible  for  tiiat  wrong,  is  applicable. 
Here  the  surveyor  has  done  work  not  witibin  his 
duties,  for  it  was  done  in  a  matter  with  which  he  had 
no  duty  to  interfere,  and  therefore  he  at  all  eventi 
was  responsible.  As  to  the  question  of  the  corpo- 
rators Deing  personally  responsible  for  the  act 
which  thev  did,  that,  I  think,  is  a  matter  of  very 
great  difficulty,  and  it  would  be  better  not  to 
send  down  the  case  for  trial  with  possibly  a  divided 
opinion  on  that  point,  or  by  taking  time  to 
consider  to  prevent  the  case  being  tried  at  the 
next  assizes,  when  all  the  facts  will  oe  found. 

Abchibald,  J.,  concurred. 

Judgment  for  a  venire  de  novo  affirmed. 

Attorneys  for  the  plaintiff,  PaUison^    Wigg,  and 
Co.,  agents  for  White  and  Dingley,  Lannccston. 

Attorneys  for  the  defendants,  Coode,  Kingdon, 
and  Ootton,  agents  for  C.  0,  Hawker^  BoscasUe. 


COUBT  or  EXCKSQirSA. 

Beportad  by  H.  Luea,  and  Ctbxl  Dodi*. 


June  3  a/nd  July  7, 1875. 

The  Attornet-Genbral  v.  Thb  Mutuai.  Toktisi 
Westminstee  Chambebs  Associatioh  (Limited). 

Revenue— Inhabited  house  duty — Block  of  huUd- 
vngst  each  containing  separale  seis  of  ehcanberf— 
*'  Different  tenements  bemg  distinct  properties  "— 
Gross  and  rateable  value — Proper  mode  of  ascer- 
taining value. 

Schedule  B  of  the  ^  (ho.  3,  e.  55,  according  to  ike 
regulations  in  which  the  inhabited  house  duty  u, 
under  the  authority  of  sect,  2  of  14  ^  15  VicL 
c.  35,  now  levied,  contains  the  following  {amongst 
other)  rules :  Bute  6.  "  Where  any  house  shall  be 
let  in  different  stories,  tenementSt  lodgings,  or 
landings,  and  shaU  be  inhabited  by  two  or  more 

Csons  or  families,  the  same  shaU  nevertheless 
rubject  to  and  shiiU  in  like  manner  be  charged 
to  the  said  duties  as  if  such  house  or  tenement 
was  inhabited  by  one  person  or  faamiiy  only,  caU 
the  landlord  or  owner  shaUX  be  deemed  the  occuffier 
of  such  dwelling  house,  and  shaU  be  charged  to 
the  said  duiies*  Bute  14 :  "  Where  any  dwMMf- 
house  shall  be  divided  into  different  fenem/tsis, 
being  distinct  properties,  evertf  such  ienemtmt 
shaU  be  subject  to  the  same  duties  as  ^  the  same 
were  an  enHre  house,  which  duty  ehaU  he  paid  h}f 
the  occupiers  thereof  respectively.** 
The  Westminster  Chambers  (the  property  of  the  de- 
fendants) consist  of  seven  blocks  cf  buHdingi, 
wUh  seven  principal  entrances.  Eadi  block  it 
divided  into  two  ranges  by  an  internal  staircase^ 
which  lias  only  one  door  at  the  principcd  or  strtU 
entrance.  The  seven  blocks  are  divided  struc- 
turally into  117  different  tenements  or  suites  of 
rooms,  which  are  quite  distinct  from  each  other, 
like  chambers  in  the  inns  of  cowrt^  and  titey  en 
let  and  occupied,  and  in  every  insiemee  are  eapahk 
of  being  let  and  occupied  separateiy  as  sfiees, 
chambers,  or  residences.  Eack  mUie  of  rooms  hes 
an  outer  door  opening  out  on  to  the  taitnurf 
common  staircase,  andaho  an  inner  private  ksM 
or  'passage.  There  is  no  meane  of  eommvmeatiom 
he^'usQwa  lVA%e  %««ctdL  «vt.<Cte«  of  roome  atkvr  Aoa  tks 
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common  stavrcaee.  T!he  outer  or  street  door  to  ecteh 
hloek  18  kept  locked  at  night,  cmd  a  porter,  ap- 
pointed and  removable  by  the  defendants,  the 
leasore,  resides  in  a  distinct  set  of  rooms  on  the 
basement  of  each  block,  and  the  care  of  ea^h 
entrance  and  the  roons  connected  therewith  are  in 
his  charge,  and  he  has  a  duplicate  hey  of  and 
access  to  the  sets  of  rooms  in  each  block  in  the  occu- 
pation of  the  tenants,  to  whom  he  ads  as  their  ser- 
vant ;  the  defendants  provide  gas  for  the  stair' 
cases,  halls,  and  passages,  and  water  for  the  entire 
building,  and  pay  aU  rates  and  taxes,  charginq 
iheir  tenants  higher  rents  in  consequence.  Each 
tenement  or  suite  of  rooms  is  let  under  an  agree- 
ment whereby  the  defendants  (the  lessors)  let  the 
same  for  a  certain  term  at  a  certain  rent,  the 
lessors  agreeing  to  pay  aXL  rates,  ^c,  and  the 
lessee  covenanting  not  to  commit  waste;  to  keep  the 
premises  internally  in  repair ;  not  to  alter  or  in- 
terfere unth  the  arrangement  of  the  premises, 
nor  underlet  or  assign  the  sams ;  with  power 
to  the  lessors  to  enter  and  paint  the  outside, 
and  to  view  the  stcUe  of  the  interior,  and  a  power 
of  re-entry  on  the  non-payment  of  rent  within 
twenty-one  days  after  becoming  due,  or  on  breach 
of  any  of  the  covenants,  or  on  the  bankruptcy  of 
the  lessee.  The  premises  are  taken  by  the  lessee 
subject  to  the  following  regulations :  the  tenants 
have  the  right  free  of  cha/rge  to  the  general  ser- 
vices of  the  porter,  who  is  to  be  constancy  in  at- 
tendance, to  cleanse  the  general  stairs  every  morn- 
ing ;  to  receive  and  deliver  all  letter's,  and  to 
attend  to  the  regular  and  proper  supply  of  coals 
f/>  the  several  apartments,  which  coals  are  supplied 
by  the  lessors  al  a  certain  price,  the  tenants  not 
being  allowed  to  have  stores  of  coals  in  their 
rooms. 

The  Commissioners  under  the  Westminster  Improve- 
ment Act  1853,  from  whom  the  defendants  derive 
title,  have  power  to  demise  or  sell  any  set  of 
apartments  separately  from  the  rest  of  the  house. 
None  of  the  sets  have  been  sold,  but  the  greater 
number  have  been  let  by  the  defendants  for  seven, 
fourteen,  or  twenty-one  years,  and  some  remain 
untenanted.  In  the  valuation  list,  prepared  under 
theS2  ^  dS  Vict  c.  67,  ea>ch  block  is  not  inserted 
as  one  hereditament,  but  each  of  the  117  sets  of 
rooms,  of  which  the  seven  blocks  consist,  is  treated 
as  one  hereditament,  and  assessed  accordingly, 
the  nam^  of  the  tenant  of  each  occupied  set  being 
inserted  as  the  occupier,  and  the  tenants  being 
separcUehf  assessed  to  the  poor  rate. 

In  assessing  the  property  for  the  Inhabited  House 
Duty  the  seven  blocks  were  treaied  as  seven  sepa- 
rate inhabited  houses,  and  the  duty  assessed  on 
the  defendants  as  occupiers  thereof  (under  Rule  6 
in  Schedule  B  of  4S  Geo,  S,  e,  55)  in  the  sum  of 
S4SI,  17s.,  the  aggregate  amount  of  the  valuss  ap- 
pearing in  the  valuation  list  prepared  in  pur- 
suance of  the  Valuation  (Metropolis)  Act  1869,  as 
the  values  of  the  117  sets  of  chambers  comprised 
in  the  seven  blocks.  Against  that  assessment  the 
defendants  appealed,  and  contended,  first,  that 
ea^h  of  the  117  sets  of  chambers  shoiild  be  sepa- 
rately assessed  on  the  tenants  under  Rule  li  in 
Schedule  B ;  and  secondly,  that  the  vahbe  in  the 
valuation  list  did  vu)t  correctly  represent  the 
annual  value  of  the  blocks  to  the  defendants,  since 
many  sets  were  unlet,  and  the  Orown  ought  to 
make  a  separate  valuation  of  each  block  under 
$eet.  76  qf  32  ^  33  Vict,  c  67. 

Hddi  hy  the  majority  of  the  Court  of  Emchegtier 


{Bramwdl  and  Cleasby,  BB.)  giving  judgment 
for  the  Crown  on  both  points  (dissentiente,  Kelly, 
C.B.  on  the  first  point),  first,  that  the  whole  prO" 
perty  was  properly  assessed  to  the  duty  as  seven 
several  dwelling-houses  and  on  the  defendants  as 
occupiers  under  Rule  6,  and  that  Rule  14  was  not 
applicable  to  the  case ;  secondly,  that  the  value  of 
eoA^h  block  was  accurately  and  properly  repre- 
'  sented  by  tlie  aggregate  sum  of  the  values  appear- 
ing in  the  valuation  list  as  those  of  the  separate 
hereditaments  in  the  occupation  of  the  several 
tenants  of  the  defendants,  altliough  {per  Cleasby, 
B.)  it  caused  an  injustice  which  ought  to  be  cor- 
rected. 

Special  Case. 
Stated  by  order  of  Cleasby,  B.,  and  by  consent, 
under  22  &  23  Yiot.  o.  21,  s.  10,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  as  to  the  proper 
mode  of  charging  on  the  defendants  the  duties 
under  the  statutes  relating  to  the  Inhabited  House 
Duty,  upon  the  facts  stated  hereunder ;  the  Attor- 
ney-General having  proceeded  against  the  defen- 
dants to  recover  5&1.  17s.  for  such  duties,  being 
the  amount  in  which  they  were  assessed  by  an 
assessment  made  for  1871,  upon  certain  premises 
called  "The  Westminster  Cnambers,"  belonging 
to  the  defendant  association,  situated  in  St.  Mar- 
garet and  St.  John,  Westminster,  and  in  the 
metropolis,  as  defined  by  32  &  33  Yiot.,  c.  67,  of  the 
Valuation  (Metropolis)  Act  1869. 

2.  The  Westminster  Chambers  consist  of  seven 
blocks  of  buildings,  having  seven  principal 
entrances.  Each  of  these  blocks  is  divided  into 
two  ranges  by  an  internal  staircase,  which  has 
only  one  door  at  the  principal  or  street  entrance ; 
and  each  block  is  in  its  internal  arrangement 
structurally  divided  into  different  tenements  or 
suites  of  rooms,  which  are  quite  distinct  from  each 
other,  like  chambers  in  the  Inns  of  Court ;  and  they 
are  let  and  occupied  and  are  in  every  instance  capable 
of  being  let  ana  occupied  separately,  as  chambers, 
offices,  or  residences.  Each  tenement  or  suite  of 
rooms  has  an  outer  door,  opening  on  to  a  staircase 
common  to  all,  and  also  an  inner  private  hall  or 
passage,  a  water-closet,  and  lavatory.  There  is  no 
means  of  communication  between  those  tenements 
or  suites  of  rooms  other  than  the  staircase  common 
to  all.  Nearly  all  the  tenements  or  suites  of 
rooms  are  let  and  used  as  offices  or  chambers,  for 
business  purposes, '  and  they  are  locked  and  un- 
occupied during  the  night.  A  few  only  of  the 
tenements  or  suites  of  rooms  in  three  of  the  blocks 
are  used  as  residences. 

3.  The  outer  or  street  door  to  each  block  of 
buildings  is  kept  locked  at  night,  and  a  porter,  who 
is  appointed  by  the  association,  resides  in  a  dis- 
tinct set  of  rooms  in  the  basement  of  each  block  of 
building,  and  has  a  key  of  and  access  to  the  suites 
or  sets  of  rooms  in  such  building  in  the  occupation 
of  the  tenants,  as  their  servant.  "The  regula- 
tions "  hereinafter  referred  to  show  more  fully  the 
mode  in  which  the  porters  are  appointed  and 
employed. 

4.  The  Westminster  Improvement  Act  1853  (16 
&  17  Yiot.  o.  176),  s.  69,  applies  to  the  said  asso- 
ciation and  the  property  in  qnestion,  and  enacts 
that  where  any  house  erected  on  land  of  the  com- 
missioners shall  be  occupied  or  be  intended  to  be 
occupied  by  different  persons  in  distinct  sets  of 
apartments,  the  commbsioners,  their  successors  or 
assigns,  may,  if  they  shall  think  fit  so  to  d<v» 
demise  or  eell  mi'j  ^<&\»  ^1  ^"^dxXkXfiissQ^s^  ^rs^k^^i^ 
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from  the  rest  of  the  eaid  hODse.  The  Bftjd  a8Boci»> 
tion  bold  the  WeBtmineter  Chtunbers  bj  title 
derived  from  the  oommiBBioQers,  whose  aseigna 
thev  are.  None  of  the  Bnitee  of  rooms  have  been 
sold,  hot  the  greater  nnmber  baTe  beeo  demised 
for  BeTen,  fonrteen,  or  twenty-one  years. 

5.  The  aBsociatioD  provide  gas  for  the  staircaseB, 
halls,  asd  passages,  and  water  for  the  entire 
buildings,  and  pay  ajl  rates  and  taxes  in  respect 
thereof,  charging  their  tenants  higher  rents  in 

6.  Each  tenement  or  snite  of  rooms  is  held  ander 
a  written  agreement.  A  cop^  of  the  old  form  of 
agreement,  which  has  been  disused  for  some  time, 
is  set  forth  in  the  printed  report  of  the  case  of 
B«g.  V.  8t.  George's  Union  (L.  Bep.  7  Q.  B.  90). 
^e  form  of  agreement,  of  which  a  printed  copy 
marked  A  is  appended  to  and  forms  part  of  this 
case,  is  the  one  now  in  use. 

7.  Each  block  is  not  inserted  in  the  yalaatlon 
list,  prepared  in  pursnanoe  of  The  Valuation 
Metropolis  Act  1869,"  ae  (me  hereditament,  bnt 
each  tenement  or  saite  of  rooms  is  treated  therein 
as  a  sepante  hereditament  and  assessed  accord- 
ingly ;  the  name  of  the  tenant  of  each  occnpied 
tenement  or  suite  of  rooms  being  inserted  as  the 
oocnpier  thereof.  There  are  in  the  seren  blocks 
117  of  these  tenements  or  Bnites  of  rooms  thus 
separately  asseesed.  The  tenants  thereof  are 
separately  charged  and  aBsessed  to  the  poor  rate 
in  conformity  to  the  raluation  list. 

8.  The  following  extract  from  the  district  tax 
assessment  for  the  year  1871-72  BhowB  in  detail 
the  different  mode  in  which  the  inhabited  hdase 
duties  have  by  the  House  Tax  CommiBBioners  been 
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9  The  commissioners  for  the  district,  in  assesB- 
ing  the  property  for  the  year  1871  for  the  in- 
habited honse  daty  to  an  amount  of  duty  in  the 
aggregate  of  5481.  17*.  hare  treated  the  whole  of 
the  hnildings  (with  the  exception  of  the  Imperial 
Bank  premises  being  part  of  block  Number  1, 
wbicb,  having  a  separate  oomtuamcaUoa  ^ittA 


with  the  street,  are  Beporntely  ftBaeesed  on  the 
bank  as  occupier  to  m  dnt^  amoonling  to 
111.  16«.  3d.,  as  seren  separate  inhabited  bonaes, 
and  hare  assesBed  the  same  to  the  aaaodataoa 
itself  aa  "oocepieTS,"  and  not  to  their  tenanli 
whose  names  appear  in  the  valuation  list. 

10.  The  value,  upon  whioh  ths  aaBosament  of 
each  block  ie  made,  is  taken  from  the  valnatian 
list,  and  is  the  snm  of  the  traluea  inserted  then 
with  reapeot  to  all  the  117  tenements  or  flnitMiB 
that  block.  A  great  nnmber  of  sach  117  t«ae- 
ments  are  unlet.  Several  bave  never  been  Ist 
sinoe  the  Westminster  Chambers  were  built.  Out 
of  the  117  tenemente  there  are  99  and  no  more 
let.  A  copy  of  the  valuation  list  will  be  in  conrt, 
and  may  be  referred  to  by  either  aide  on  dw 
argument  of  this  case  as  p^rt  of  the  oase. 

11.  The  inhabited  house  datv  is  now  levied 
nnder  the  authority  of  14  A  iS  Viot.  c  36,  rf 
which  sect.  2  enacts  that  all  dnties  imposed  bf 
the  Act  shall  ba  assesBed  and  levied  noeording  to 
the  regulations  oonttuned  in  48  Ooo.  S,  C.  S£>, 
schedule  B. 


55,  schedule  B,  the  following  are  material : 

Bole  6.  Where  any  house  shall  be  let  in 
different  Btoriea,  tenements,  lodgings,  or  landing!, 
and  shall  be  inhabited  by  two  or  more  persons  or 
families,  the  same  Bhall  nevertheless  be  subject 
to,  and  Bhall,  in  like  manner,  be  charged  to,  Ibe 
said  dnties  as  if  sach  honse  or  tenement  was  in- 
habited by  one  person  or  family  only ;  and  tlw 
landlord  or  owner  shall  be  deemed  the  occupier  of 
such  dwelling  house,  and  shall  be  charged  to  tla 
said  duties. 

Bale  14.  Where  any  dwelling  honse  shall  be 
divided  into  different  tenements,  being  distinct 
properties,  every  such  tenement  shall  be  sabjact 
to  the  same  duties  as  if  the  same  were  an  entin 
house,  whioh  duty  shall  be  paid  by  the  oconpicn 
thereof  respectively. (a) 

13.  By  Beet  45  of  32  A  33  Vict.  o.  67,  (the  Valn- 
ation  (MetropoUs)  Act  1869)  it  is  enacted  that, 
"  The  valuation  list  for  the  time  being  in  font 
shall  be  deemed  to  have  been  duly  made  in  aoooid- 
ance  with  this  Act  and  the  Acita  inoorporalcd 
herewith,  and  shall  for  all  or  any  of  the  purpoasi 
in  this  section  mentioned  be  conolnsive  evideiwt 
of  the  gross  value  and  of  the  rateable  value  of  the 
several  hereditaments  incladed  therein,  ud  of  ths 
fact  that  all  hereditaments  reqaired  to  be  inaarted 
therein  have  been  so  inserted,  that  is  to  mj, 
(2)  For  the  purpose  of  any  of  the  following  tun 
whioh  become  chargeable  dnrins  the  year  tbat 
the  list  is  in  force,  namely :  (a)  "Hte  tax  on  hoosM 
levied  under  the  House  Tax  Act  and  tlie  Act* 
therein  incorporated  or  referred  to."  By  sett. 
76  it  is  enated  that,  "  where  for  the  pnrpoaeof 
the  ActB  relating  to  the  dutv  on  inhabited  nouM 
or  to  the  dntiee  charged  under  Sohedule  B.  of  tlw 
Income  Tax  Act  or  to  the  Sale  of  BxcisMU* 
Liquors  it  is  neoessary  to  m^e  a  separmte  vain- 


(a)  BqIs  4,  whioh  wu  not  wt  out  in  Uis  mm,  bntvu 
aftarwBrdi  refarred  to  in  ths  arpnaaiit  and  jndgMata, 
la  aa  foUom  :  "  Ever;  ehambar  or  apartOMnt  ia  a^j  a 
tha  IniiB  ot  Court  or  ot  Cbmaatrj,  or  in  »-t  ad^i>« 
hall  in  auf  of  th«  nnivenitiea  of  QMaft  BriliSiaiMI 

■averall;  in  ths  tennra  or  ooo- — " —   -■  —       -  — 
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Ex.]      Attobnbt-Gbnbbal  v.  Mutual  Tontinb  Wbstmihstbb  Chambebs  Association  (Lnc.).     [Ex. 


tion  of  any  kereditament  by  reason  of  its  not 
being  separately  valaed  in  any  valuation  list,  the 
Talue  of  such  hereditament  shall  be  ascertained  in 
the  same  manner  as  if  this  Act  had  not  been 
passed.*' 

14.  In  the  year  1870  before  the  Valuation 
(Metropolis)  Act  came  into  operation,  the  Com- 
missioners of  Assessed  Taxes  submitted,  under 
48  Geo.  3,  c.  55,  a  case  to  two  of  Her  Majesty's 
Judges  asking  their  opinion  whether  the  assess- 
ment of  the  property  of  the  Association  to  the 
house  duty  should  be  on  seven  blocks  of  buildings 
or  on  each  tenement  or  suite  of  rooms  as  distinct 

Properties,  according  to  rule  14  of  Schedule  B. 
lie  two  Judges  (Keating,  and  Hannen,  JJ.), 
decided  that  the  property  in  question  should  be 
assessed  in  seven  blocks.  The  case,  with  the 
opinion  of  the  Judges  thereon,  will  be  in  court 
and  may  be  referred  to  by  either  side  if  deemed 
necessary.  Such  case  was  drawn  by  the  commifl- 
sioners  but  the  representatives  of  the  Association 
were  not  consulted  upon  it,  and  it  does  not,  in  the 
opinion  of  the  association,  sufficiently  state  the 
facts. 

15.  In  the  course  of  each  year  some  of  the  tene- 
ments or  suites  of  rooms  in  each  block  are  unlet 
and  unocoupied,  and  consequenily  the  association 
derive  no  rent  from  the  same ;  and  the  aggregate 
sum  of  the  values  which  appear  in  the  valuation 
list  does  not,  therefore,  represent  the  annual 
value  of  the  block  to  the  association.  In  three  of 
the  blocks,  namely  Nos.  2,  3,  and  7,  one  or  more 
tenants  of  the  association  reside ;  so  that,  if  each 
block  is  a  house  liable  to  be  assessed  at  one  sum 
for  house  duty,  such  three  .blocks  are  in  part 
inhabited.  No  tenants  reside  in  the  other  blocks, 
but  all  use  the  same  as  offices  or  chambers  only. 

16.  The  association  when  they  found  that  their 
tenants  were  separately  charged  and  assessed  to 
the  poor  rate  for  each  tenement  or  suite  of  rooms 
occupied  by  them  (being  117  in  all),  appealed, 
nnder  the  provisions  of  The  Valuation  (Metropolis) 
Act  1869,  against  the  valuation  Ust,  on  the  ground 
that  the  seven  blocks  were  not  117,  but  seven 
rateable  hereditaments.  But  the  Court  of  Queen's 
Bench  decided  that  each  tenement  or  suite  of 
roams  was  a  separate  rateable  hereditament  and 
that  the  valuation  list  rightly  treated  them  as 
117  rateable  hereditaments.  See  Beg,  on  Prose' 
eution  of  Muivxd  Tontine  Westminster  Chambers 
AssoeicUion  (apps.)  v.  Assessment  Committee  of  8t, 
Qeorge*s  Union  (resps.)  (L.  Rep.  7  Q.  B.  90). 

The  questions  for  the  opinion  of  the  court  are — 
First,  whether  the  property  is  properly  assessed 
to  the  inhabited  house  duty  as  seven  dwelling 
houses  only  on  the  association  as  occupier}*,  or 
whether  each  of  the  117  suites  or  sets  of  chambers, 
of  which  the  entire  building  consists,  should  be 
peparatelv  assessed  on  the  tenants  thereof  respec- 
tively. Secondly,  if  the  court  should  be  of  opinion 
that  the  said  property  is  properly  assessed  as 
seven  separate  dwelling  houses  for  the  purpose  of 
assessing  the  inhabited  house  duty,  then,  whether 
the  value  of  each  of  the  seven  blocks  is  properly 
represented  by  the  aggregate  sum  of  the  values 
which  appear  in  the  valuation  list  as  those  of 
the  separate  hereditaments  in  the  occupation  of 
the  tenants  of  the  association  in  that  block,  or 
whether  the  commissioners  ought  not  to  make  a 
separate  valuation  on  the  associatioa  itself  of 
each  block  under  sect.  76  of  32  &  33  Yict.  c.  67 
(the  Valuation  (Metropolis)  Act  1869). 

Mao.  Cab.— Vol,  JX 


I  The  court  is  to  be  at  liberty  to  draw  inferences 
of  fact,  and  judgment  is  to  be  entered  up  in 
accordance  with  the  answers  given  to  the  questions 
submitted  to  the  court;  the  costs  to  be  in  the 
discretion  of  the  court. 

By  the  form  of  agreement  referred  to  in  par.  6, 
under  which  each  tenement  or  suite  of  rooms  is 
held,  each  lessee  agrees  that  he,  his  executors, 
administrators  or  assigns,  will  not  do  or  permit 
any  waste — will  clean  the  windows  of  the  demised 
premises  once  in  every  two  months  at  least — will 
repair  and  keep  the  premises  in  repair  at  all 
times,  suitable  and  ready  for  the  occupation  of  a 
tenant — will  once  in  every  four  years  paint  all  the 
inside  woodwork  with  two  coats  of  paint,  and 
colour  all  the  ceilings  properly — will  not  without 
written  consent  of  the  lessors  alter  or  in  any 
manner  interfere  with  the  construction  or  arrange- 
ment of  the  premises — or  alter  or  injure  any  of 
the  walls,  timbers,  &o.,  or  use  the  premises  as  a 
shop  or  warehouse,  or  for  any  unlawful  or  im- 
moral purpose,  or  otherwise  than  as  residential, 
professional,  or  official  chambers,  or  without  con- 
sent affix  any  board,  placard,  or  notice  upon  any 
external  part  of  the  premises,  or  permit  any  of 
such  things  to  be  done;  and  will  not  without 
consent  assign  or  underlet,  &o.  The  lessors  or 
their  agents  are  to  be  at  liberty  at  all  times  to 
enter  for  the  purpose  of  painting,  and  at  all  sea- 
sonable times  to  enter  and  view  the  premises,  and 
give  notice  to  the  lessee  of  any  defects,  want  of 
repair  or  misuser,  all  of  which  are  to  be  amended 
and  corrected  within  one  calendar  month  after 
such  notice,  with  power  in  the  lessors  to  re-enter 
and  resume  possession,  and  put  aU  persons  there- 
from, in  case  of  non-payment  of  rent  within  twenty- 
one  days  after  becoming  due  and  demand  made, 
or  on  breach  of  any  of  the  foregoing  stipulations, 
&c.  The  premises  are  taken  by  the  lessee  also 
subject  to  the  regulations  made  by  the  lessors 
with  respect  to  the  duties  of  the  resident  porter, 
the  supply  of  coals  and  other  matters,  for  the 
general  convenience  of  the  tenants  (which  regula- 
tion the  lessors  reserve  to  themselves  the  right  to 
alter  and  modify  from  time  to  time  as  circumstances 
may,  in  their  judgment,  render  desirable),  and  of 
which  regulations  the  following  are  some  :  The 
care  of  each  entrance  and  the  rooms  connected 
therewith  will  be  in  charge  of  a  resident  porter 
appointed  by  the  lessors.  There  are  duplicate 
keys  to  the  outer  doors  of  each  set  of  chambers, 
one  of  which  is  always  to  be  in  the  hands  of  the 
porter,  and  the  other  in  the  care  of  the  tenant, 
while  the  rooms  are  in  use.  The  tenants  have  the 
right,  free  of  charge,  to  the  general  services  of  the 
porter,  viz.,  he  is  to  be  constantly  in  attendance, 
to  cleanse  the  general  stairs,  &c.,  every  morning, 
to  receive  and  deliver  all  letters  and  parcels,  to 
receive  the  keys  of  the  outer  doors  of  the  several 
sets  of  rooms  from  the  tenants  on  their  leaving  at 
night,  to  attend  to  the  regular  and  proper  supply 
of  coals  to  the  several  apartments.  Coals  are  sup- 
plied by  the  lessora  at  a  certain  price.  Tenants 
are  not  allowed  to  have  stores  or  coals  in  their 
rooms. 

Points  of  argument  on  the  part  of  the  Crown : — 
First,  that  the  entire  buildings  of  the  Westminster 
chambers  are  properly  assessed  to  the  Inhabited 
House  Duty  as  seven  separate  dwelling-houses,  in 
accordance  with  the  decision  of  Keating  and 
Hannen,  J  J.,  in  1870 ;   secondly,  that  sect,  45^  ^^ 

,  the  Valuation  ^}i(Ljb\.TOVo\^s^  hjcj^  \^^^,\ajTv»sj,  ^^ 
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olared  the  valaation  lists  in  force  for  the  time 
being  to  be  conclusive  evidence  of  the  annual  value 
of  the  several  hereditaments  included  therein,  for 
the  purposes  of  the  Inhabited  House  Duty  Acts, 
the  commissioners  were  right  in  taking  the  sum 
of  14,951L,  the  aggregate  annual  value  of  the  117 
hereditaments,  as  the  aggregate  value  of  the  seven 
blocks,  and  charging  the  association  with  duty 
accordingly ;  thirdly,  that  in  the  event  of  its  being 
held  that  no  one  of  the  seven  blocks  is  valued  in 
the  valuation  list  as  a  separate  hereditament  within 
the  meaning  of  sect.  76  of  the  Metropolis  Valuation 
Act  1869,  the  property  in  question  is  still  to  be 
assessed  as  seven  blocks,  and  the  value  to  be 
ascertained  by  the  commissioners  as  if  that  Act 
had  not  passed. 

Points  for  the  defendants : — First,  that  the 
property  is  not  properly  assessed  to  the  inhabited 
duty  as  seven  dwelling-houses  only;  secondly, 
that  each  of  the  117  sets  of  chambers  is  a  separat*e 
and  distinct  house,  and  ought,  if  inhabited,  to  be 
separately  assessed  in  accordance  with  the  decision 
of  the  Court  of  Queen^s  Bench  in  1870 ;  thirdly, 
that  the  property  comes  under  Bule  14,  and  not 
under  Eule  6  of  Schedule  B  of  48  Geo.  3,  c.  55 ; 
fourthly,  that  the  valuation  list  prepared  under 
S2  <fe  33  Vict.  c.  67,  which  values  and  assesses 
each  set  of  chambers  separately,  and  treats  the 
tenants  of  the  association  as  the  occupiers  thereof 
respectively  is  binding  upon  the  Commissioners  of 
Assessed  Taxes ;  fifthly,  that  if  the  property  is 
properly  assessed  as  seven  houses  for  the  purpose 
of  assessing  the  inhabited  house  duty,  the  value 
of  each  of  the  seven  houses  is  not  properly  repre- 
sented by  the  aggregate  sum  of  the  values  which 
appears  in  the  valuation  list  as  those  of  the 
separate  hereditaments  in  each  house ;  sixthly, 
that  if  the  property  is  properly  assessed  as  seven 
separate  houses,  the  commissioners  ought  to  make 
a  separate  valuation  of  each  house  under  sect.  76 
of  32  &  33  Vict.  c.  67. 

The  Attorney- General  (Sir  R.  Baggallay,  Q.C.), 
(with  whom  were  the  Solicitor-General  (Sir  J. 
Holker,  Q.C.),  and  Pinder),  appeared  for  the 
Crown,  and  argued  that  the  assessment  appealed 
against  was  made  on  the  right  principle,  and  was 
to  be  upheld.  For  the  purpose  of  assessing  the 
inhabited  house  duty,  the  property  in  question 
was  to  be  treated  as  seven  distmct  houses,  each 
block  being  taken  as  a  separate  dwelling  house, 
without  reference  or  regard  to  the  various  sets 
of  rooms  contained  in  it,  in  accordance  with 
Rule  6  of  Schedule  B  of  the  48  Geo.  3,  c.  55, 
which  was  applicable  to  the  case,  and  the  de- 
fendants, as  the  landlords  and  owners  of  such 
seven  blocks,  were  to  be  deemed  the  occupiers 
of  each  such  separate  dwelling  house,  and  to 
be  charged  to  the  duties  accordingly.  The  de- 
cision of  the  two  learned  judges  (Keating  and 
Hannen,  JJ.),  referred  to  in  paragraph  14  of 
the  case,  is  an  authority  for  and  confirms  that 
view  of  the  matter.  The  defendants  will  contend 
that  Rule  14  of  the  48  Geo.  3  applies  to  this  case, 
and  that  the  seven  blocks  shoald  have  been 
assessed  as  117  separate  tenements,  and  they  will 
probably  cite  The  Mutual  Tontine  Westminster 
Chambers*  Association  (Limited)  v.  St.  George's 
Union  Assessment  Committee  (25  L.  T.  Rep.  N.  S. 
696;  L.  Rep.  7  Q.  B.  90;  41  L.  J.  30, 
M.  C),  in  support  of  their  contention,  but 
the  decision  in  that  case  is  not  vippUcable  here, 
the   qnestions    in   the   two    ca^e^   \>eivii^  q^\a 


different,  and  under  different  statutes.  Agiin« 
the  defendants  will  liken  this  case  to  th^  of 
chambers  in  the  Inns  of  Court,  but  the  latter  ars 
expressly  provided  for  by  Rule  4  in  schedule  B 
to  the  statute,  which  has  nothing  to  do  with  any 
other  kind  of  properties  or  holdings,  and  Rale  U 
applies  to  cases  of  hoiises  divided  off  into  different 
stories,  each  story  being  a  distinct  property  and 
holding,  and  the  property  of  a  different  owner: 
secondly,  the  value  of  each  of  these  blocks  is 
correctly  and  rightly  represented  by  the  aggregste 
amount  of  the  valuations  of  the  several  sepaimte 
hereditaments  occupied  by  the  defendants*  teoanti, 
as  set  down  in  the  valuation  list  made  under  the 
Valuation  (Metropolis)  Act  1869  (32  &  o3  Vict 
c.  67.) 

H.  GHffard,  Q.C.  (with  him  was  Poland)  for  the 
defendants  contra,  disputed  all  the  propositions 
contended  for  on  the  part  of  the  Crown,  and  sub- 
mitted, first,    that    the    present    case    was  one 
coming  clearly  within  Rule  14  of  Schednle  B.  to  the 
Act  of  Geo,  3,  and  the  assessment  should  bare 
been    made  under  that    rule    npon  the   sevenl 
tenants.    In  all  respects  the  separate  sets  of  cham- 
bers or  rooms  in  these  blocks  were  identical  widi 
chambers  in  the  Inns  of  Court,  for  the  modeol 
assessing  which  the  Legislature  bad  by  Rule  4,  in 
Schedule  B,  made  express  provision ;  and  it  woold 
be  unfair  and  unjust  to  assess   these  chambos, 
which  are  precisely  similar  in  all  essential  condi- 
tions and  cnaracters,  on  a  different  principle.    Bj 
adopting  the  assessment  under  Rale  6,  the  Grovn 
imposed  on  the   defendants   the  liability  to  pay 
duty  on  all  the  sets,  whether  occupied  or  not,  and 
many  of  them  are  not  let.    That  is  manifestly  nn- 
just,  and  cannot  be  the  intention  of  the  Legisla- 
ture.   But,  secondly,  if  the  court  should  hold  the 
Crown  to  be  right  in  assessing  this  property  under 
Rule  6,  as  seven  separate  houses  only,  yet  it  is  con- 
tended that  the  aggregate  amount  of  the  value  in 
the  valuation  list  does  not  correctly  represent  the 
value  of  the  property  to  the  defeiidants,  inasmoch 
as  many  of  the  sets  are  unlet  and  so  prodnciuj;  no 
rental  at  all.   There  should  be  a  separate  valoatioa 
of  each  block  under  sect.   76  of  the  YaloatioD 
(Metropolis)  Act  1869  (32  &  33  Vict.  c.  67).    He 
cited 

Reg  V.  8t.  George* s  Union  Assessment  Commiilss  (nii 

*wp.) ; 
Evans  and  Pynche's  case,  Cro.  Car.  472 ; 
Henrette  v.  Booth,  9  L.  T.  Rep.  N.  8.  392 ;  S3  L  J. 

61.  C.  P. ;  9  Jtir.  N.  8. 1293 ;   15  C.  R,  N.  8.,  500; 
Cuthhertson  v.  Butterworth,  21  L.  T.  Rep.  N.  S.  WO; 

L.  Rep.  4  C.  P.,  523 ;  38  L.  J.  98,  C.  P. ; 
Cook  V.  Humher,  6  L.  T.  Rep.  N.  8. 838 :  31 L.  J.78i 

C.  P.;  UC.  B.,  N.S.,33; 
Pitt  V.  Smedley,  7  M.  &  Q.  85;  14  L.  J.73,C.P.; 

and 
30  &  31  Yiot.  o.  40,  s.  25. 
The  Attorney  General  replied  on  the  part  of  the 
Crown. 

Cur.  adv.  vulL 
Juhj  7. — ^The  court  having  talcen  time  to  ccsh 
sider,  and    there    being  a  difiference  of  opinioo 
among  their  Lordships,  the  following  judgments 
were  now  delivered : 

Cleasbt,  B. — The  question  in  this  case  is,  WbBi 
is  the  position  of  these  houses  in  applying  the 
statute  48  Geo.  3,  c.  56 ;  and  whether  the  oi^ 
comes  within  Rule*6  or  Rule  14  in  the  sdiednle  fi 
to  that  statute  P  It  must  oome  within  one  or 
the  other  of  these  rules ;  and  in  that  way  the  esn 
has  been  argued.  We  are  to  construe  the  48 
V  ^^^,  *^^  ^«\:^>  "^Q  aaaistanca  caa  be  dierifed  frP* 
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the  later  statute,  32  &  33  Yict.  c.  67.  It  would 
lead  to  monstrous  conclusions  if  there  was  to  be 
one  construction  of  the  statute  from  1808  to  1869 
(61  years),  and  that  construction  was  then  to  be 
changed  by  an  argument  derived  from  the  lan- 
guage of  an  Act  then  passed  alio  iniuitu,  and 
which  provides  for  the  mode  of  getting  at  the 
amount  of  assessments.  In  reality,  this  question 
has  arisen  in  consequence  of  a  difficulty  in  apply- 
ing all  the  provisions  of  the  later  Act ;  but  that 
is  no  reason  for  varying  the  construction  of  the 
former  Act ;  and  the  difficulty  could  be  removed 
by  legislation.  The  question  is,  whether  the 
several  tenements  or  suites  of  rooms  in  each  block 
are  to  be  regarded  as  let  to  tenants  so  as  to  come 
within  Bule  6,  or  as  being  distinct  properties  so  as 
to  come  within  Bule  14.  I  do  not  think  that  Bule  4 
affords  the  least  assistance.  It  provides  expressly 
for  a  defined  exceptional  case,  and  has  no  applica- 
tion, direct  or  indirect,  to  other  cases.  In  the 
particular  cases  of  chambers  at  the  Inns  at  Court, 
or  the  universities,  each  set  of  chambers  is  made 
one  house ;  and  the  reason  is  that  there  is  nothing 
whatever  to  give  them,  collectively,  the  character 
of  one  house ;  no  common  outer  door,  no  person 
residing  for  common  purposes,  and  no  element  of 
common  occupancy.  In  the  present  case  each 
block  undoubtedly  forms  one  house,  and  this  was 
not  disputed;  but  the  question  was  is  it  to  be 
assessed  under  Bule  6  or  Bule  14.  This 
makes  the  decision  in  the  case  of  Beg,  v.  The 
St,  George* 8  Union  Asaeesment  Committee  {uhi  sup.) 
not  applicable.  The  only  question  there  was, 
whether  there  was  a  separate  possession  of  the 
chambers  under  the  agreement,  not  whether  they 
were  let.  I  find  it  impossible  to  read  the  terms  of 
the  agreements  of  demise,  and  the  regulations, 
without  coming  to  the  clear  conclusion  that,  in 
this  case,  the  sets  of  chambers  were  let  in  dif- 
ferent tenements,  within  Bule  6,  and  that  they  are 
not  distinct  properties  within  Bule  14.  We  find 
more  than  the  usual  clauses  of  tenancy;  the 
tenants  cannot  commit  waste,  they  cannot  assign 
without  license,  they  must  keep  the  premises  in 
repair,  they  cannot  in  any  manner  interfere  with 
the  construction  or  arrangement  of  the  premises, 
they  can  only  use  them  for  specified  purposes, 
namely,  office  or  residential ;  the  landlord  may 
enter  and  paint  the  outside,  and,  in  case  of  non- 
payment of  rent  or  breach  of  any  of  the  covenants, 
the  landlord  may  re-enter  ana  avoid  the  lease. 
This  appears  to  me  to  be  an  unheard-of  sorb  of 
ownership  or  distinct  property,  where  persons  have 
none  of  the  ordinary  rights  of  ownership ;  and  by 
the  memorandum  the  lessees  are  bound  by  further 
stringent  regulations  which  the  lessors,  and  as  I 
should  say,  the  owners,  reserve  to  themselves  the 
right  of  varying.  It  is  quite  a  common  thing  in 
London  for  different  persons  to  be  the  owners  of 
the  different  stories  or  flats  of  one  house,  and  it  is 
to  that  state  of  things,  and  not  to  such  a  case  as 
the  present,  that  the  14th  rule  applies.  For  the 
above  reasons,  I  am  of  opinion  that  the  whole 
property  is  properly  assessed  as  seven  several 
dwelling  houses.  I  also  think  that  it  follows 
that  the  value  of  each  block  is  accurately 
represented  by  the  aggregate  values  which  appear 
in  the  valuation  list.  X  should  have  been  glad  to 
escape  from  this  conclusion  by  resorting  to  sect. 
76  of  the  32  &  33  Vict,  a  67 ;  but  it  appeared, 
apoo  the  argument,  that  this  was  impossible. 
Tma  inevitable  conclusion   causes  an  ujostioe 


which  ought  to  be  corrected.    I  think  that  our 
judgment  must  be  given  for  the  Crown. 

Bramwell,  B. — lam  of  opinion  that  our  judg« 
ment  should  be  for  the  Crown  in  this  case.    The 
Act  of  48  Geo.  3,  c.  55,  imposes  a  duty  on  in- 
habited houses.    Had  it  given  no  rules  on  the 
subject,  the  question  would  have  been  whether 
these  blocks,  constructed  and  used  as  they  are, 
were,  each,  one  or  many  "  houses"  within  the  Act. 
To  determine  this  it  would  be  perfectly  relevant  to 
inquire  what  the  law  had  held  to  be  a  "  house  "  in 
cases  of  burglary  and  others;  and  it  may  be,  I 
offer  no  opinion ,  that  possibly  each  of  the  separate 
apartments  in  each  of  these  blocks  would  have 
been  held  to  be  a  separate  house.    Bat  the  statute 
has  given  its  own  arbitrary  definition  of  what 
shall  and  what  shall  not  be  a  "  house,"  for  the 
purposes  of  charging  the  duty.    By  Bule  1   it 
enacts  that  the  charge  shall  be  on  the  occupier. 
By  Bule  6,  when  the  house  is  let  in  different 
stories,  tenements,  lodgings,  or  landings,  and  in- 
habited by  two  or  more,  the  landlord  shall  be 
deemed  the  occupier,  but  the  duties  may  be  levied 
on  any  occupier  where  the  landlord  is  not  in  the 
district.    I  think  that  this  includes  the  present 
case.  Mr.  Giffard  argued  that  it  applies  to  cases  of 
lodgers  only,  persons  who  have  not  possession  of 
the  rooms  as  against  the  landlord ;  mere  licencees, 
who  could  maintain  no  action  of  trespass  against 
him  if  he  came  into  their  room.   Very  unfortunate 
language  has  been  used,  as  he  admitted,  if  this  is 
so.    Bule  6  speaks  of  a  **  house "  or  "  tenement " 
"  let."     I  think  that  it  does  not  apply  to  such 
cases  as  lodgers,  but  to  such  as  the  present.    I 
should  think  so  if  Bule  14  did  not  exist.    But 
that  rule,  I  think,  makes  the  matter  plain.    It 
says  that  where  there  is  one  house  divided  into 
different  tenements,  being  distinct  properties,  they 
shall  be  separately  assessed.    That  does  not  meau 
distinct  properties  in  the  occupier,  for  that  would 
be    true    of   lodgings.     I  am    not  sure  that  it 
means    distinct    owners;    it    may    or    may    not 
mean    being    distinct,    as    one    field    might    be 
from  another.    This  at  least   is    manifest,  that 
Bule  6  supposes  that  there  will    be  one  owner 
or  landlord,  and  rule  14  supposes  that  there  may 
be  several.      It  is  asked  why  chambers  in  the 
Inns  of  Court  are  separately  assessable  if  these 
chambers  are  not  ?    This  is  an  unfortunate  ques- 
tion, because,  if  rule  6  includes  this  case,  what 
need  was  there  of  rule  14  ?    But  the  question  may 
be  answered.     The  Legislature  foresaw  trouble 
and  risk  to  the  revenue  if  each  occupier  of  part  of 
a  house  was,  as  a  rule,  to  be  separately  charged, 
and  accordingly  it  said  that',  in  that  case,  the 
owner  of  the  house  should  be.    It  made  an  ex- 
ception in  favour  of  chambers  in  the  Inns  of  Court, 
because  it  foresaw  that  there  was  no  such  danger 
as  to  them,  and  that  thev  might  be  safely  excepted, 
and  it  was  convenient  that  they  should  be.    It  is 
said  that  here  the  defendants  may  sell  part  of  the 
house.    I  really  do  not  see  the  bearing  of  that. 
They  have  not  so  sold.    When  they  do,  1  think  I 
can  tell  what  ought  to  be  done.    But  this  power 
to  sell  part  of  a  house  belongs  to  every  owner.    It 
is  said  that  to  hold  as  I  do  will  be  a  hardship  on 
the  defendants ;  that  one  set  of  chambers  may  be 
occupied,  the  rest  empty,  and  the  defendants  be 
liable  to  duty  on  the  whole  block.    No  doubt  tl^s 
is  a  hardship,  but  it  may  well  be  an  intentional 
hardship  for  the  security  of  the  revennA.    ^x^tssisk^ 
well  be  tVi«Xi  1i2i:i)^  li^^g^^^Wc^  ^^\«scm>s^^  ^^sm^ 
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nnlesB  a  house  was  ttninhabited  it  should  pay  on 
the  whole,  and  without  inquiriDg  how  much  was 
empty.  This  hardship  clearly  would  exist  in  the 
case  of  a  house  let  in  lodgings.  In  support  of  this 
opinion  is  that  of  Mr.  Justice  Keatme  and  Mr. 
Justice  Hannen,  and  the  intimation  of  a  similar 
opinion  in  the  Court  of  Queen's  Bench.  As  to 
the  second  point,  I  am  also  of  opinion  in  favour 
of  the  Crown.  The  statute  32  &  33  Vict.  c.  6? 
provides  that  a  general  assessment  should  be 
made  applicable  to  all  rates  and  taxes.  Such  an 
assessment  has  been  made,  and  mast  be  acted  on. 
For  the  purpose  of  the  poor  rate,  it  was  necessary 
to  assess  each  set  of  chambers  separately ;  for  the 
purpose  of  this  tax,  it  is  necessary  to  add  up  the 
sums  so  separately  assessed.  It  is  said  that  that 
is  hard,  for  that  a  less  value  will  be  charged  to 
poor  rate  than  to  the  house  tax.  That  is  the  same 
objection  of  hardship  that  I  have  before  disposed 
of.  Uninhabited  parts  of  a  house  are  included  in 
the  value  where  tnere  are  inhabited  parts.  The 
house  is  assessed  on  its  letting  value. 

Kelly,  C.  B. — The  real  and  substantial  question 
in  this  case  is  in  effect  whether  each  suite  of  rooms 
or  set  of  chambers  in  these  houses  or  buildings  is 
to  be  treated  as  a  separate  property,  and  to 
be  assessed  to  the  house  duty  in  respect  of  its 
annual  value,  that  is  to  say,  its  rateable  value 
as  distinc'uished  from  its  gross  annual  value,  or 
whether  the  whole  block  or  noose  is  to  be  assessed 
as  one  tenement.  It  cannot  be  denied  that  the  case 
may  be  brought  within  the  words  of  either  the 
6th  rule  or  the  14th  in  the  48  Geo.  3,  c.  55,  but, 
when  we  look  carefullv  and  critically  to  the  lan- 
guage of  these  two  rules,  and  consider  it  with  re- 
ference to  the  character  or  description  of  these 
tenements,  the  language  of  the  6th  rule  will  bo 
found  to  be  applicable  rather  to  lodgings  than  to 
chambers,  while  the  language  of  the  14th  seems  to 
point  rather  to  chambers  than  to  lodgings.  The 
words  in  the  6th  rule  are,  "different  stories, 
tenements,  lodgings,  or  landings  ;"  in  the  14th  rule 
the  words  are, "  d&erent  tenements  being  distinct 
properties,"  the  word  "tenements,"  therefore, 
being  common  to  both  rules.  What,  then,  is  the 
description  given  in  the  case  of  the  sets  of  rooms 
in  question  r  They  are  described  expressly  as 
"  different  tenements  or  sets  of  rooms,  which  are 
quite  distinct  from  each  other,  like  chambers  in 
the  Inns  of  Court,  and  they  are  let  and  are  oc- 
cupied, and  are,  in  every  instance,  capable  of 
being  let  and  occupied  separately  as  cnambers, 
offices,  and  residences;  each  house  has  an  open 
door  opening  on  to  the  staircase,  common  to  all, 
and  also  a  private  hall  or  passage,  and  other  con- 
veniences. There  is  no  means  of  communication 
between  these  tenements  or  sets  of  rooms,  other- 
wise than  a  staircase  common  to  all ;  nearly  all  are 
let  and  used  as  offices  or  chambers  for  business 
purposes,  and  are  locked  and  unoccupied  during 
the  night.  A  few  only  are  used  as  residences. 
Now  every  word  of  this  description  from  begin- 
ning to  end  is  strictly  applicable  to  and  indeed 
identical  with  the  sets  of  chambers  in  the  Inns  of 
Court,  and  we  find  by  the  4th  rule  that  these 
chambers  in  the  Inns  of  Court  are  charged  as 
entire  houses  or  separate  properties.  Why,  then, 
should  the  Legislature  have  treated  the  chambers 
in  the  Inns  of  Court  as  separate  properties, 
and  not  have  dealt  in  the  same  way  with  the 
chambers  in  the  baildrngs  in.  t^\ie«\i\otk^  ^\^y\i 
are  in  character  and  deBcriptioii  \dQDL\>\c«3L  m\^ 


V 


those   of    the   Inns  of   Court?    But   when  we 
find    that,    by   the   Westminster    Imnrovemenl 
Act   the    commissioners    may    not   only  demise 
but  actually  sell  any  of  these  sets  of  apartments 
separately  from  the  rest  of  the  house,  now  can  il 
be  said  that  they  are  not  in  every  respect  separate 
properties,  whether  they  happen  to  have  been  let 
or  to  remain  unlet,  or  to  have  been  sold  out  and 
out,  and  become  the  property  of  other  proprietors  ? 
The  nature  and  description  of   these  properties, 
and  whether  they  are  to  be  deemed  "  lodgings,"  or 
in  thQ  nature  of  lodgings  under  the  6th  rule,  or 
"  tenements  being  distinct  properties  "  under  the 
14th  rule,  surely  cannot  depend  upon  the  accident 
whether  they  are  let  or  unlet,    or    are  actually 
sold.    But  the  mode  in  which  the  assessment  in 
this  case  has  been  made  seems  to  me  conclosiTe 
that  the  Legislature  intended  them  to  be  deemed 
separate  properties,  and  that  the  greatest  possible 
injustice  would  be  done,  and  indeed  has  been  done^ 
by  the  assessment  in  question,  if  each  block,  with 
all  the  sets  of  chambers  within  it,  is  to  be  deemed 
for  the  purpose  of  the  assessment  a  single  pro- 
perty.   For  it  appears,  when  we  look  to  the  as- 
sessment itself,  that  each  set  of  chambers  is  set 
down  separately  with  its  gross  valae  against  it  in 
another  column,  and  the  gross  annual  value  d 
those  which  are  unlet  is  apparently  the  same  as 
that  of  those  which  are  actually  let  and  occapied 
by  tenants;  and  the  association    or  company  is 
taxed  or  assessed,  not  in  respect  of  what  is  the 
real  value  to  them,  that  is  the  net  annual  value 
of  the  aggregate  of  all  those   sets  of  chambers 
which  are  actnallv  let,  and  yield  to  them  each  a 
substantial  rent,  but  in  respect  of  the  aggregate 
of  the  whole  number  of  these  sets  of  chambers, 
those  which  are  unlet,  and  yield  no  rent  at  all,  at 
the  same  amount  or  ratio  as  those  which  are  let  to 
Hence,  supposing  that  one  of  these  blocks  contains 
twenty  sets  of  chambers,  ten  of  which  are  1^  for 
1201.  a  year  each,  the  gross  rental  being  1*20Z.,  and 
rateable  or  net  rental  being  1002.  a  year,  and  the 
the  ten  remaining  sets  of  chambers    are    onkt 
and  yield  during  the  whole  year  no  rental  at  all, 
the  association  are  taxed  in  respect  of  the  net  or 
rateable  annual  amount  of  2000{.  a  year,  whereas 
the  real  or  actual  net  rental  amounts  to  but  l(ML 
a  year.    In  other   words,  they    pay  a  tax  upon 
2000Z.  for  property  from  which   they  derive  only 
lOOOZ.  per  annum.    We  have  only  to  suppose  the 
case  of  one  single  set  of  chambers,  and  no  more, 
being  let  at   120Z.  a  year,  and  nineteen  sets  d 
chambers  unlet,  and  so  yielding  no  rent  at  all,  and 
if  the  assessments  were  made  out  as  the  assess- 
ment is  in  the  present  case,  the  association  would 
be  taxed  in  respect  of  20002.  a  year,  whereas  tbey 
would  derive  only  1202.  a  year  from  the  property. 
This  cannot,  I  think,  have  been  the  inten^on  of 
the  Legislature.     I  am,  therefore,  of  opinion  that 
these  sets  of  chambers  should  be  deenoKed  to  be 
**  distinct  properties  "  within  the   14th  rule,  aad 
that  the  defendant  association  should  be  assessed 
upon  the  real  or  actual  rent  or  rateable  valoe  of 
each  set  of  chambers,  as  well  as  for  the  apartments, 
whatever  they  may  be,  whioh   are  occapied  bf 
their  servant  described  in  the  agreements  and 
memoranda  as  the  resident  porter.      The  Crovi 
will  then  be  entitled  to  an  amount  of  duties  ooa* 
puted  upon  the  real  and  actn^  Tmlae  of  the  ^ 
perty  taxed.    It  appears  to  me  also  thati  at  tiMM 
«i^t>«  of  chambers,  whether  merely  lei  or  aolMly 
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nectfld  wita  eadi  other,  exactly  as  the  ohambera 
the  Inns  of  Court,  it  would  be  an  anomaloDB  aua 
inooiuisteiit  mode  of  taxation  to  impose  the  tax, 
which  is  niuTersall^  considered  a  tenant's  tax, 
not  npon  t^e  oconpier  but  the  owner.  I  do  not 
refer  tc  the  decision  of  the  two  learned  judges 
relied  apon  b;  the  Crown,  becaase  thej  are  un- 
aocompuiied  07  any  reasons  and  unexplained  by 
anjthiag  to  be  found  in  the  repoiL  Nor  do  I 
rely  upon  the  case  in  the  Queen's  Bench,  because 
it  was  decided  apon  a  different  Act  of  Parliament, 
though  it  is  impossible  to  deny  that  there  is  much 
in  the  language  of  all  the  judges  tending  to  sup- 
port the  view  which  I  have  taken  of  the  present 
case.  I  think,  therefore,  that  the  judgment  of  the 
court  ought  to  be  for  the  defendants,  the  assorfa- 
tion ;  hut  my  two  learned  brethren  having  come 
to  a  different  ooncluaion,  there  must  be  judgment 
for  the  Crown,  but  we  all  think  that  there  should 
be  no  costs. 

Judgment  for  the  Crown  wiihoiU  eoata. 
Solicitor  for  the  Crown,  TA«  Solieilor  of  Inland 


Solicitors  for  the  defendants,  Sureh^it. 


June  22  and  24,  and  July  16, 1875. 
jENKL-is  V.  Cook. 
jEcdeaicutical  law~Refaeal  to  adniniiler  Commu- 
nion— Order  and  direction  of  Ordinary — Exist- 
eiiee  of  a  Devil^Btemitij  of  punithmetil — "  Ei>il 

The  defendant,  llie  Vicar  of  C.,  refuaed  to  admi- 
nitlar  th»  Communion  to  the  promoter,  toho  uiat 
a  pariehioner,  on  Iha  ground  iliat  hs  had  reaeon 
to  believe  thai  the  promoter  did  not  believe  in  the 
exittenee  and  pereonaliiy  of  the  Deail,  or  in  the 
etemitu  of  punishment.  He  aflerwarde  commu' 
nicated  the  fact  of  hit  refusal,  and  hie  reaaona 
for  it,  to  the  Bithvp,  and  atked  hit  advice  on  the 

Meld,  firtt,   that  having  primd  faeie  ground  for 
hetifating   to    adminialer   the   Communion,  and 
having  lubmilled  that  ground  to  hit   Ordinary, 
and  obeyed  his  order  and  direction,  the  defendant 
had  discharged  hia   duty,   aa  laid  down  in  the 
canoiu  and  rubric,  and  co:M  not  be  made  tite 
lubject  of  a  criminal  proaeeution  : 
Secondly,  that  the  opinions  of  the  promoter  conati- 
luted  him  "an  evil  liver"  and  "  a  depraver  of 
the  Book  of  Common  Prayer  and  AdminielralioH 
of  the  Sacramenie,"  according  to  the  law  of  tlie 
Church,  aa  expreaaed  in  the  eanoni  and  rubric, 
tn  auch  aente  aa  to  tvarrant  the  defendant  in  re- 
futing to  adminiater  the  Communion  to  himuntU 
he  diaavowed  or  untkdrew  them. 
This  was  a  suit  under  the  Church  Discipline  Act 
(3  A  4  Vict.  c.  86),  in  which  the  office  of  the  judge 
■was  promoted  by  Mr.  Henry  Jonkios,  of  Chfton, 
agunst  the    Bev.  F.  8.  Cook,   Vicar  of  Christ 
Ctinrcb,  Clifton,  for  an  oSence  against  the  laws 
eooleaiastical,  in  having  illegally,  and  without  any 
juflb  cause  or  reason,  and  oontrary  to  his  duty, 
reAued  to  ftdmimater  to  him  the  "Holy  Commu- 

Tbe  OMO  ouM  befaro  ttw  Court  of  ArohoB  hj 


virtue  of  letters  of  request  from  the  Bishop  of 
QloDcester  and  Bristol. 

The  fucts  are  fully  set  out  in  the  jadgment. 

Dr.  Dearie,  Q.C,  Dr.  Trigtram,  and  A.  Cltarlea, 
appeared  for  the  promoter. 

A.  J.  Stephena,  Q.C,  and  Jeane,  for  the  defen- 

Our.  adv.  vidL 
Jidy  16.— The  learned  Dean  of  Arches  (Sir  B. 
Philliinore)  pave  Judgment  aa  follows  ; 

Sir  K.  PHLLUHoaE  said: — ^I  retain  the  opinion 
which  I  expressed  on  accept! og  the  letters  of 
request  in  this  case  —  namely,  that  it  was  one 
especially  proper  for  the  cognisance  of  the  biBhop 
□1  the  diocese ;  and  I  regret  that,  in  his  Lordship's 


hia  episcopal  jurisdiction  in 
this  matter.  It,  is  my  doty,  however,  to  deal  with 
the  subject  thus  presented  to  me  according  to  the 
best  of  my  ability,  without  the  great  advantage  of 
the  bishop's  judgment  thereupou.  The  history  of 
the  proceedings  taken  in  the  case,  so  far  as  it  is 
necessary  10  state  them,  is  as  follows.  Upon  the 
18th  Nov.  1874,  the  Bishop  of  Gloucester  and 
Bristol  issued  a  commission,  under  3  &  4  Vict.  c. 
86,  to  inquire  into  and  report  upon  a  charge  pre- 
ferred by  Mr.  Henry  Jenkins,  a  parishioner  of  the 
farish  of  Christ  Church,  Clifton,  against  the  Bev. 
'lavcl  Smith  Cook,  a  clerk  in  holy  orders,  in  the 
diocese  of  Gloucester  and  Bristol,  and  vicar  of  his 
parish,  for  illegally  and  without  any  just  cause  or 
reason,  end  contrary  to  his  duty  in  that  behalf, 
refusing,  when  he  wasofBciating  minister,  to  admi- 
nister the  sacrament  of  the  Holy  Communion  to 
Mr.  Jenkins.  The  commission  was  duly  holden, 
and  after  the  examination  of  a  witness,  and  after 
hearing  counsel  on  both  sides,  reported  that  the 
majority  of  them  considered  that  there  was  aii&- 
cienl  prima  facie  ground  for  instituting  further 

Sroceedinga  against  Mr.  Cook.  Subsequently  Mr. 
onkius  obtained  the  permission  of  the  bishop  to 
promote  bis  office  by  tetters  of  requests  to  the  Court 
of  Arches.  Un  the  9tb  Feb.  ltJr5,  articles  were 
filed  against  Mr.  Cook.  The  charge  that  the  pro- 
moter, being  a  parishioner  of  the  defendant's 
Kiish,  a  member  of  the  Church  of  England,  and 
ving  during  the  last  six  years  regularly  attended 
divine  service  on  Sondays  at  his  parish  church, 
having  been  in  the  habit  of  rcceiviug  the  Holy 
Communion  in  his  church  monthly,  having  always 
conducted  himself  reverently  in  church,  joining  in 
the  responses  in  accordance  with  the  directions 
of  the  rubric,  believing  in  the  inspiration  of  tho 
canonical  books  of  the  Old  and  New  Testament, 
that  Scripture  contained  all  things  necessary  for 
salvation,  and  in  the  doctrine  of  the  atonement  of 
the  sins  of  mankind  by  the  death  of  our  Lord  on 
the  cross,  and  having  published  and  using  a  cer- 
tain voiuine  of  family  prayers,  which  is  annexed, 
was,  on  Sunday  the  4th  Oct.  1874,  after  having 
given  the  legal  notice,  and  having  duly  presented 
himself  to  receive  the  Holy  Commomou,  refused 
the  communion  by  the  defendant.  The  defendant 
put  in  a  responsive  plea,  the  substance  o!  which 
will  be  stated  hereafter,  and  there  was  an  allega- 
tion in  reply.  The  case  came  on  for  hearing  before 
me  on  the  2'2nd  and  24th  June,  and  I  took  time  to 
consider  the  judgment  which  I  am  now  about  to 
deliver.  The  contention  of  the  promoter  is  that, 
being  a  parishioner,  and  having  given  due  notice 
of  his  intention  to  beacommnniowito^^^^^'^'"' 
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repelled  bj  the  defeodaiit.    I  tbouKbt  th&t  when 

these  Tacts  were  proved  the  burden  of  proof  was 
shifbcd,  and  tbab  it  was  for  the  defendonb  to  bboff 
that  he  bad  adequate  reaeons  for  this  repulsion. 
Tbe  defendant  undertook  to  discharge  this  burden 
by  proving  that  the  promoter  had  pubhahsd  awork 
culled  "  Selections  from  the  Old  and  New  Testa- 
ment," and  bad  written  letters  to  show  that  be  made 
these  selections  more  especially  because  he  did  not 
believe  in  the  etemitj  of  puaisbmBQt,  or,  indeed, 
as  it  would  appear  from  tbe  paseaceB  omitted,  in 
the  punishment  of  sin  at  all,  or  in  the  existence  or 
personality  of  the  devil,  or  In  other  matMrs  of  im- 
portance. It  was  admitted,  properly  in  roy 
opinion,  that  the  publishing  a  volnme  of  eitractB 
from  tbe  Old  and  Kew  Testament  without  preface 
or  comment,  and  with  asterisks  denoting  where 
passages  were  omitted,  was  not  per  *e  an  ofience, 
which  warranted  tbe  refoHal  of  tbe  Holy  Commu- 
nion to  the  author  of  tbe  work.  The  letters,  how 
ever,  gave  a  different  colour  to  the  matter,  showing 
quo  animo  the  omissions  were  made,  and  being 
tantamount  to  a  denial  of  the  doctrine  and  the 
truth  of  the  facts  contained  in  tbe  omitted  pas- 
sages. The  corresppndence  put  in  evidence  com- 
prises letters  between  the  defendant  and  the  pro- 
moter, between  tbe  defendant  and  the  bishop, 
between  tbe  promoter  and  the  bishop,  and  between 
tbe  eolicitora  of  the  parties.  The  defendant  takes 
np  in  substance  two  grounds  of  defence.  First, 
that  whether  tbe  reasons  alleged  by  bim  wci-e  valid 
or  invalid,  he  is  not,  having  regard  to  his  conduct 
and  the  particular  law  on  the  subject,  a  criminous 
clerk  subject  to  the  provisions  of  tbe  Clergy  Dis- 
cipline Act.  Secondly,  that  his  reasons  for  relusal 
were  legally  and  moridly  valid,  and  that,  therefore, 
be  bos  committed  no  offence  against  the  law  eccle- 
siastical. The  ttro  tines  of  defence  perhaps  some- 
times cross  one  another ;  but,  on  the  whole,  they 
are  Bufiiciently  distinct.  I  proceed  to  consider  them 
in  their  order.  With  refertnce  to  the  first  line  of 
defence,  it  becomes  necessary  to  enter  a  little 
into  the  history  of  tbe  present  case.  It  appears 
that  in  tbe  yeor  1805  tbe  promoter  pulisbed  a 
volume  entitled  "  Selections  from  tbe  Old  and  New 
Testament."  This  volume  he  presented  to  tbe  de- 
fendant, who  seems  never  to  have  examined  it 
until  the  6th  July  1874.  On  the  Sunday  before 
that  day  the  defendant  bad  preached  a  sermon  in 
bis  parish  cburch,  and  on  tbe  next  day  he  received 
the  toUoning  letter  from  tbe  promoter: 

3,  VTvyan-torraco,  Clifton,  6tli  July  1874. 
Mj  dear  Sir — Aa  ono  of  yoor  pariahionera  who  accepts 
hid  conHcicnce  as  the  voice  of  God  apeakin^  within  him,  1 
beg  to  protest  moat  omphatioaUy  ugainut  tba  icroliKioua 
toDilcnc;  of  your  somion  of  last  ni^ht.  I  qnit«  l>olieve 
that  you  woold  not  willinyly  deceive  others,  bot  it  is  my 
O)>inion  that  no  difficulties  as  to  language  or  books  should 
""  '  '  ■  inpriiitfd  in  every  miui's  breaat  by  his 
to  so.;,  the  knowledge  of  right  and  wrong. 


Woker- 


my  dear  Sir,  you 


I  learn  from  subsequent  correspondence  that  tbts 
letter  was  caused  by  the  defendant  having  main- 
teincd  the  doctrine  of  eternal  punishment,  which 
the  promoter  cliaracteriaes  in  subsequent  letters 
addressed  to  the  bishop  as  an  "  irreligioas,"  "dis- 
gusting," and  "  impious  "  doctrine.  It  appears 
that  the  defendant,  who  had  then  for  the  first  time 
examined  the  book  sent  by  tbe  promoter,  and 
discovered  that  many  important  parts  of  Holy 
Scripture  were  omitted  in  it,  caWed  u^ti  tbe  pro- 
moter  with  tbe  object  of  eu^bteumg  bM  xebcAL- 


e  to  tbo  defendanL 


ing  him,  both  u  to  his  letter  and  book^  bat  ba 
fof need  to  bear  any  communication  on  the  snbJMt. 
Hie  wife,  however,  who  has  been  exuniiied  »•  a 
witness,  called  upon  the  defeudant  and  endea- 
voured ansuccessmlly  to  persuade  him  that  ber 
husband  was  justified  in  bis  condact.  0Dtbe2(Kh 
July  the  promoter  again  n 
The  letter  was  as  follows  : 
3, 

My  dear  Sir- „ ,  —  ,-- 

in  Older  to  urauge  matters,  with,  I  am  afraid,  veiy  poo 
■□cceaa.  With  regard  to  my  book,  SeleclaonB  fnnn  tlu 
Old  and  New  Testiiment,  the  parts  I  have  omittad,  ud 
which  has  enabled  me  to_  nss  the  book  momiiur  ui' 
evening  in  mj  &mily>  are  in  their  ptesent  ganorulT  n 
oeived  eensa  qnite  inoompatible  wiUi  rsligion  o 


nected  wiUi  a  book 


How  each  ideas  have   1 


know  I  really  cannot  say,  and  a 
nnoereiy  Tegrei  it.— I  am,  my  dear  Sir,  70111a  veir  a» 
cerely,  Himbt  JcNKura. 

ThB  Bev.  FUvel  Cook,  19,  Vyvyui-tamce,  Clifton, 
[t  is  very  important  t 
this  letter,  because  it  1 
the  pasBAgea  omitted  are  so  omitted  on  the  ground 
tha^  as  generally  understood,  they  are  incomp^ 
tible  with  religion  or  decency.  Duriog  the  heanae 
I  urged  more  than  once  upon  the  counsel  for  both 
parties  tbe  propriety  of  the  followiuK  air&ngsmeoU 
viz.,  that  the  promoter  should  withdraw  the  letter, 
and  the  defendant  thereupwu  shonld  admit  him  to 
the  Lord's  table.  The  defendant  expressed  himselE 
as  being  willing  and  ready  to  adopt  my  snggei- 
tion ;  but,  I  regret  to  say,  that  after  deliberaticn 
the  promot«r  refused  to  withdraw  the  letter,  and 
hence  the  continuance  of  this  suit.  £  believe  that, 
of  the  Old  Testament,  215  chapters  are  omitted 
altogether,  and  twenty-five  of  the  New  Testament; 
and   there  are    besides    numerosa    omissions   of 

Krtions  of  chapters.  I  will  lake,  for  example,  the 
ispel  of  St.  Matthew.  In  that  Goafiel  the  omii- 
sions  are  aa  follows  : — Whole  of  first  chapter,  in- 
cluding birth  of  our  Lord.  Chapter  III.  Sevenl 
verses  of  St.  John  tbe  Baptist's  preaching.  Chap- 
ter IV.  Fasting  and  temptation  of  onr  Lotd. 
Chapter  Y.  Passages  relating  to  the  crime  of 
killing  and  anger  towards  and  abase  of  a  brother, 
and  commission  of  adaltery.  Chapter  VIL  Pia- 
sages  relating  to  entering  in  at  the  strait  gate, 
and  as  to  trees  not  bringing  forth  good  froit  being 
bewn  down,  and  the  condemnatian  of  those  wtw 
have  worked  iniquity,  though  they  have  prtyhe- 
sied  and  cast  out  devils.  In  Chapter  "VTIT.  sie 
omitted  the  passages  relating  to  tbe  expnlsion  of 
devils,  that  relating  to  those  who  are  to  be  and 
those  who  are  not  to  be  admitted  into  heaven,  and 
our  Lord's  refusal  to  allow  the  burial  of  afatherU 
excuse  a  disciple  from  following  him.  Chapter  IX. 
The  passages  relating  to  the  expulsion  of  devils. 
Chapter  A.  Passages  exhorting  mea  not  to  fear 
those  wbo  can  only  kill  tbe  body  bat  not  the  soul, 
and  the  passage  in  which  our  Lord,  says  that  be  ii 
come  to  send  a  sword,  not  peace,  upon  earth.  In 
fact,  of  tbe  twesty-eight  chapters  of  St.  Mattbn, 
only  five,  I  think  (2,  6,  14,  27,  28),  have  escaped 
mutilation  by  the  omission  of  important  paast^ 
besides  those  relating  to  the  eternity  at  poiujb- 
ment  and  the  personality  of  the  Devil.  I  ratnn 
to  the  correspondence.    The  nest  letter  is  at  fol- 

19,  VyvyaD.terraoe,  CUttom,  Mth  Jab  UTL 
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I  have  miflimdergtood  your  opinions,  or  that  yon  haye 
changed  them  for  the  better.  Unhappily,  the  conclusion 
I  cannot  but  form  from  yonr  letters,  words,  and  printed 
-Selections  from  the  Old  and  New  Testaments  is  that,  of 
set  purpose,  yon  reject  very  many  portions  of  Holy 
Scriptn^.  lliat  yon  have,  for  instance,  cnt  ont  as 
yon  have  from  the  Bible  what  is  therein  written  con. 
oeming  Satan  and  evil  spirits  is  to  me  terrible  evidence 
of  how  far  yon  have  allowed  yourself  to  go  in  mutilating 
the  Word  of  God.  Large  differences  of  opinion  con. 
ceming  Scriptural  matters  no  prudent  or  charitable 
minister  of  the  Gospel  would  condemn,  but  there  are 
perversions  and  denials  which  no  faithful  minister  will 
sanction,  lest  he  allow  unbelief  a  recognised  place  in  the 
Church  of  Christ.  With  such  perversions  and  denials  I 
Srieve  to  say  I  am  driven  to  connect  yourself.  While 
the^r  remain  not  retracted  or  disavowed,  you  cannot  be 
received  at  the  Lord's  table  in  my  church.  I  hope  you 
will  feel  that  my  course  is  directed  by  conscience,  and  not 
by  resentment.  I  quite  forgive  vour  behaviour  when  I 
o&lled,  and  although  yen  would  tnen  listen  to  nothing,  if 
^a  will  converse  quietly  with  me  my  time  shall  willingly 
be  given  for  that  purpose.  May  the  Spirit  of  Truth 
deliver  you  from  the  errors  you  nave  adopted ;  and  in 
hope  of  seeing  this  my  prayer  answered, — I  remain,  dear 
Sir,  yours  faithfully,  Flavell  Cook. 

Heniy  Jenkins,  Esq. 

The  answer  to  this  is  as  follows : — 

3,  Vyvyan-terrace,  Clifton,  25th  July  1874. 

My  dear  Sir, — Thinking  as  you  do,  I  do  not  see  what 
other  course  you  could  consistently  have  taken.    I  shall, 
nevertheless,  como  to  the  Lord's  table  as  usual  at  "your" 
church,  which  is  also  mine. — I  am,  my  dear  ^ir,  yours 
▼err  sincerely,  Henbt  Jenkins. 

The  Eev.  iWel  Cook. 

The  next  letter  is   from    the    defendant  to   his 
bishop : — 

Edinburgh,  31st  July  1874. 

My  Lord, — Supposing  myself  bound  by  rubric  so  to  do, 
I  write  to  inform  your  Lordship  that  on  the  25th  inst.  I 
warned  one  of  my  parishioners,  Mr.  Henry  Jenkins,  that 
he  could  not  be  received  at  the  Lord's  table  in  my  church 
'while  certain  opinions  held  by  him  remain  not  re- 
tracted or  disavowed.  By  word  and  in  writing,  idso  in 
print,  he  had  committed  himself  to  very  serious  oppo.  I 
edtion  to  the  Word  of  Qod.  I  may  specify  the  rejection 
oi  belief  in  the  existence  of  Satan  and  evil  spirits.  He 
acknowledged,  in  reply  to  my  warning  of  refusal  to 
admit  him  to  the  Lord's  table,  that  he  thought  I  could 
take  no  other  course,  yet  appears  to  signify  that  he  pur. 
poses  to  disregard  m^  action,  and  present  himself  as 
usual.  If  necessary,  I  will  of  course  furnish  particulars 
of  the  matter.  I  have  the  honour  to  remain,  my  Lord, 
yonr  Lordship's  obedient  servant,  Flaysl  Cook. 

P.S. — ^Any  letter  addressed  to  my  residence,  Christ 
Church  Vicarage,  Clifton,  will  find  me. 

The  Bight  Bev.  the  Lord  Bishop  of 
Gloucester  and  Bristol. 

To  this  letter  the  answer  was  as  follows : — 

The  Palace,  Gloucester,  2nd  Aug.  1874. 
My  dear  Sir, — I  hasten  to  acknowledge  your  note,  dated 
XJdinburgh,  July  31 .  As  vou  notify  a  met  rather  than  ask 
•drioe  about  a  contemplated  course,  I  cannot  obtrude 
what  is  not  asked ;  but  I  may  still  properly  intimate  to 
yon  my  serious  doubt  whether,  under  the  circumstances 
specified,  repulsion  would  be  sustained  by  a  court  of  law. 
"Feeding  the  great  importance  of  this  matter,  I  write  at 
once,  and  am,  faithfully  yours, 

Chables  GLoucxsTsa  and  Bristol. 
Bev.  P.  Cook. 

The  next  letter  in  order  is  from  the  promoter  to 
the  bishop,  which  I  presume  was  received  after 
the  bishop  had  sent  the  last  letter  to  the  defen- 
dant:— 

3,  Vyvyan-terrace,  Clifton,  2nd  Aug.  1874. 
My  Lord, — At  morning  service  to-day  Mr.  Cook,  the 
▼ioar  of  Chiist  Church,  Clifton,  has  refused  to  administer 
the  Holy  Communion  to  me  (through  the  medium  of  his 
curate).  Now  as  I  am  not  an  open  and  *'  notorious  evil 
liver,"  and  as  I  have  not  denied  any  Article  of  tiie  creed, 
perhM>8  ytm  may  think  it  desirable  to  ask  him  whv  he 
oommits  this  scuidal  in  the  church,  to  say  nothing  of  the 
l^articnlar  oatrage  upon  me?    Some  time  ago  S&.  Cook 


preached  two  sermons,  with  the  special  object  of  sup- 
porting  the  doctrine  of  eternal  punishment.  As  a  pa- 
rishioner, I  wrote  to  protest  against  the  irreligious  ten- 
dency of  these  sermons.  In  the  course  of  the  controversy 
my  oisbelief  in  the  Bevil  was  discovered,  and  also  that 
in  my  book,  Selections  from  the  Old  and  New  Testa- 
ments, I  had  omitted  those  passages  which  seemed  to 
favour  those  remarkable  doctrines.  I  very  much  renet 
the  necessity  for  omitting  those  passages,  and  should  be 
delighted  if  some  more  wholesome  meaning  could  be 
attached  to  them.  I  have  thought  it  my  duty  to  write 
this  letter,  but  from  what  I  have  said  your  Lordship  will 
perceive  l^t  Mr.  Cook  very  probably  considers  that  in 
treating  me  thus  he  only  carries  out  the  principles  of  the 
Church  of  England  to  their  legitimate  conclusion ;  for  I 
believe  Mr.  Cook's  opinions,  however  extraordinary,  are 
perfectlv  orthodox. — I  am,  my  Lord,  your  Lordship's 
obedient  servant,  Hbnbt  Jxnkins. 

The  last  sentence  of  this  letter  contains,  I  may 
observe,  a  remarkable  admission.  The  bishop  sent 
the  following  answer : — 

Palace,  Gloucester,  3rd  Aug.  1874. 
My  dear  Sir, — I  much  regret  the  occurrence  which  yon 
specify.  The  Church  of  England  has  not,  I  believe,  anv- 
where  laid  down  rules  relative  to  refusal  to  the  Holy 
Communion  other  than  those  prefatory  to  the  service  and 
the  26th,  27th,  and  109th  canon.  These,  I  gather  from 
your  letter,  do  not  apply  to  your  case.  It  might,  I* 
think,  justly  be  inferred  from  the  service  itself,  that  a 
communicant  should  fully  believe  in  the  articles  of  the 
Nicene  Creed.  These,  I  conceive,  you  would  be  willing 
heartily  to  accept.  If  this  be  so,  I  think  you  have  a 
reasonable  cause  of  complaint ;  but  as  the  matter  may 
come  before  me  in  my  court,  I  do  not  feel  able  at  present 
to  say  more.  I  shall  feel  it  my  duty  to  attend  to  any 
further  communication  on  this  matter  whidi  you  may 
desire  to  make. — Very  faithfully  yours, 

C.  J.  Gloucester  and  Bristol. 

In  this  letter  it  will  be  observed  no  reference  is 
made  to  the  letter  which  the  bishop  had  received 
from  the  defendant,  which  had  apprised  the  bishop 
of  the  distinct  grounds  of  his  roiusal,  nor  to  the 
bishop's  opinion  opon  those  grounds,  nor  is  there 
any  comment  made  upon  the  avowal  of  the  pro- 
moter that  he  disbelieved  in  the  existence  of  the 
Devil  and  in  the  doctrine  of  eternal  punishment. 
The  reply  to  this  letter  has  not  been  produced 
before  me.  I  think  the  bishop  said  it  had  been 
lost.  But  it  is  clear  that  the  promoter  had  not 
availed  himself  of  the  bishop's  suggestion  that  he 
should  express  his  belief  in  the  Nicene  Creed,  for 
the  next  letter  was  as  follows : — 

Palace,  Gloucester,  13th  Aug.  1874. 

My  dear  Sir, — After  careful  correspondence  and  inquiry 
I  find  that  Mr.  Thomas  [that  is,  the  curate  of  Mr.  Cook  J 
refused  you  the  Holy  Communion,  partly,  because  notice 
was  not  given  according  to  the  rubric,  but  mainly,  be- 
cause he  regarded  you  to  be  a  common  and  notorious 
depraver  of  the  Book  of  Common  Prayer,  and  of  the 
Articles  in  certain  special  details,  which  he  was  prepared, 
if  need  be,  to  specify  in  open  court  or  otherwise.  This 
being  alleged  to  be  the  case,  and  it  being  also  doubtful 
from  your  letter  to  me  whether  you  accept  the  creed  which 
forms  a  portion  of  the  service,  I  do  not  feel  that  I  can 
personally  further  interpose  in  the  matter,  but  should 
you  desire  it  I  shall  be  quite  willing  to  entertain  the 
question,  if  brought  before  me  in  my  court. — Very  faith, 
fully  yours,  C.  J.  Gloucester  and  Bristol. 

H.  Jenkins,  Esq. 

This  letter  the  promoter  answers  as  follows : — 

13,  Manilla-crescent,  Weston-super-Mare, 
14th  Aug.  1874. 
My  Lord, — ^I  have  not  alluded  to  uie  Nicene  Creed  ex- 
cept  to  say  that  I  did  not  allude  to  it.  The  Apostles' 
Creed  (the  one  placed  over  the  communion  table  in 
Christ  Church)  I  still  think  less  involved  and  more  in 
accordance,  on  the  whole,  with  what  we  are  told  on  the 
subject.  I  do  not  think  it  necessry  to  notice  Mr.  Thomas'  s 
objections,  but  the  reason  Mr.  Cook  refused  me  the  Sacra- 
ment ii  very  intelligible.  In  speaking  to  my  wife>  ha 
said,  "  Iiot  mm  toll  ma  t\i&tVi<^  \k^^^%«i\Bk'*^^^^''i^^'«s^ 
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I  will  ^TB  him  the  SKOmment.  In  hii  opinion,  there- 
fore, tjiis  it  the  paaaport  to  the  ordinuice. — I  beg  to 
BOknoKledse  the  receipt  of  yonr  letter,  uid  un,  my  Loid, 
jonrLordBUp's  obedient  Benant,  Hbnbt  Jxkkinb. 
The  next  letter  is  front  the  bbhop,  and  ia  aa 
follows ; — 

Olonceiter,  IGth  An?.  1874. 
My  daai  Sir,— To  prevent  any  mistake,  allow  ma  to 
■dd  that  I  h&ve  only  to  do  with  the  olnrgynuui  who 
aotnally  refnsed  yon,  uid  with  the  reasons  which  he 
usi^ed.  These  I  took  eepedal  care  to  obtain  in  an 
aconroite  form,  and  they  are  as  stated  in  my  last  letter. — 
Very  faithfully  yonrs, 

C.  J.  Gloucistib  uni  Bkibtoiu 

H.  Jenkins,  Esq. 
The  iDformation  to  which  the  bishop  refem  is  con- 
tained in  two  letters  of  Mr.  Thomas,  the  onrate, 
which  were  enclosed  in  a  later  letter,  dated  Sept. 
16,  sent  by  the  bishop  to  the  promoter.  The  two 
following  letters  continue  the  correspondence 
between  the  promoter  and  the  bishop : — 

3,  Vjvytta-tomice,  Clifton,  Bth  Sept.  187*. 

H^  Lord,— Hr.  lliomaa  has  this  moming  again  refnsed 
to  Eive  me  the  Saccament.  Now,  whatever  a  "  common 
and  notorions  deprever  of  the  Book  of  Common  Prayer ' ' 
may  mean  as  applied  bo  a  man  who  valnes  the  book  only 
second  to  the  Bible  itself,  the  reason  why  I  am  debarred 
from  partekins  of  the  Holf  CommnnioD  ie  sofficienUy 
"  notoriona."  It  is  because,  forBooth,  I  ventured  to  pro- 
teat  aEBiiist  the  disgnatin^  and  impions  doctrinoa  set 
tortbby  Mr.  Cook  in  the  two  sermona  to  which  I  have 
referred.  My  Lord,  it  is  a  p-ievona  miafortims  if  joar 
power  will  not  indeed  allow  yon  to  check  snch  nnjnetd- 
flable  and  scandalons  proceedings  on  the  part  of  yonr 
sabordinates. — I  am,  my  Lord,  your  Lordship's  obedient 
servant,  Hbnbt  Jinkinh. 

OlODcester,  14th  Sept.  1874. 

My  dear  Sit, — I  have  jnst  retnmed,  after  a  short 
absence  on  the  Continent ;  hence  the  delay  in  reply,  I 
have,  as  I  implied,  either  in  a  former  letter  or  tnrongh 
Canon  Uathec,  thia  grave  diffienltyj  viz.,  that  I  do  not 


the  Communion  Service.     While  that  donht 

cannot  cone citntiouBly  tako  any  action.  As  I  before  naid, 
1  have  been  greatly  pained  by  the  wbolo  matter. — Very 
faithfully  yours, 

C,  J.  Glodcebtib  Atm  Bbistol. 
There  then  ftppcnra  to  have  been  a  letter  from  the 
promoter  to  the  bishop,  which  was  not  produced 
Defore  me.  The  next  letter  I  have  is  from  the  bishop 
88  followH  :— 

Gloucester,  IGth  Sept.  1871, 
My  dear  Sir,— Eicnse  my  saying  that  yon  do  not 
realise  the  difficulties  of  the  cane.  Let  mo  atste 
tbem  : — Firat,  I  have  nothing  to  lio  with  anyone  ex- 
cept the  miniater  aotnally  repelling ;  secondly,  I  learn 
from  bim,  after  earefnl  inqnirj,  the  gronnda  on  wbioh 
be  docs  so,  viz.,  ptinoipally,  "that  yon  were  a  com- 
mon and  notorions  depraver  of  the  Book  of  Common 
Prayer,  and  of  the  Articlea  in  certain  particulars 
which  ho  wan  prepared  to  sperify."  This  I  have 
already  mentioueil  to  you.  Whether  tbnae  eiatementa 
con  bo  legiiUy  Hustaincil  I  am  not  prepared  to  saj.  Into 
this,  however,  I  had  reaolvod  not  to  enter,  but  was  pre- 
pared, if  I  tonnd  that  yon  accepted  the  orcoii  that  forms 
a  part  of  the  Communion  Sorviee,  to  direct,  nnder  the 
27th  canon,  that  you  ehouldno  longer  be  refused,  as  being 
of  honest  life  and  conroreatioD  and  holding  the  fnnda- 
mental  articlea  of  tho  Christian  failh.  Unfortunately,  on 
the  enbject  of  yonr  acceptance  or  nonacccptance  of  the 
creed  which  forms  a  part  of  the  service,  1  do  not  obtain, 
and  have  not  yet  obtained,  any  aoeh  clear  answer  as 
would,  in  my  jnd^ent,  warrant  me  in  personally  intci 

Itiii"? 


jnat 


add,  B 


befori 


that 
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n  if  tormollj  brought  ticf ore  me  in  my  court ;  the 
quBBiion  being  one  of  legal  difflcnlty,  whether  yon  can  bt 
conaider^  to  come  under  tho  fair  constmotion  ol  the 
2Ttb  canon.  As  I  Tiiah.  in  so  pMn{n\amatt«r,tDBOt,  with 
the  fnileat  conaideratian  of  joiu  lee^gR,!  uxdoMl&i. 


Tliomaa'B  letter,  with  the  reaaona  in  (vtanaB.  TUaphaa* 
riitnm  tome.  I  am  also  quit*  willinKQiait  yea  afaoBU  fo 
to  my  friend  and  leeal  adviaer,  Hr.  Clarke,  ahow  to  hm 
this  and  my  other  lettos,  and  be  nided  b^  hia  frisDdlj 
adviee.  I  think  I  mnat  have  made  it  plau  thieochoot 
bow  deeply  I  regret  the  whole  matter.  Btill,  I  cMoet 
aad  must  not  set  aaide  the  dslibenta  wad  i«>iii:ined  Ml- 
ment  of  one  of  my  clergy,  onleBs  it  be  made  more  dw 
man  it  now  is  to  me  that  t  am  morally  jnstified  is  doiig 
BO.— Teiy  Tospeotfnllj  joora. 

C.  J.   OLOUCBBTKK  AMD  BKIROIi. 

Ur.  Thomas's  letters,  which  are  part  of  tbe  en- 
dance  in  the  suit,  were  enclosed  in  the  laat  letter. 
Tn  linswer  to  the  letter  of  the  16th  Sept.  from  the 
bishop  to  the  promoter,  the  promoter  appean  to 
have  written  another  letter  which  was  not  pro- 
duced, and  then  I  have  the  following  letter  from 
the  bishop  to  the  promoter : — 

Glonoeater,  IStli  Sopt.  1874. 
My  dear  Sir, — I  return  the  note  yon  have  kindly  Mat. 
I  venture  to  hope  that  my  last  note  may  have  pnt  mat- 
ters in  a  clear  light-  Mr.  Cook's  case  will  be  uiat  yon, 
Ly  omissions,  thedntignofvihicftyini  kavt  admilUd  araUi 
iind  in  writinfl,  have  come  under  tho  27th  oanon.  P(T- 
-onally,  I  donbt  much  whether  this  would  be  the  nUiBj 
vf    any  competent  oonrt ;    but  in   my  officaal  capadly, 


bave  already  m 


especially  under  the 
iirgnable  case. 

It  appears  that  on  the  2nd  Oct.  1874,  the  defemdut 
liad  an  interview  with  the  biBhopapon  the  anbJMt 
nf  his  intended  refusal  of  the  Holy  CommDnion 
10  the  promoter  on  Sunday,  the  4tn  Oct.,  DotJm 
liaving  been  jjiven  on  the  28th  Sept.  bj  the  pttf 
meter,  according  to  the  rubrio,  of  hia  intentjon  to 
communicate  on  the  4th  Oct.  As  to  this  int0> 
view,  the  bishop  himself  g^ve  evidence  in  cxmrtt 
and  connected  with  it  there  is  a  docnment  writtan 
in  pencil  by  him  to  which  I  will  presently  advert 
Sia  Lordship  said  that  he  had  no  memoranda  of 
the  details  of  the  conversation,  which  had  faded 
from  his  memory,  and  which  he  had  completely 
forgotten.  He  said  that  to  the  best  of  his  rtnneni- 
brano  he  did  not  give  the  defendant  advice,  hat 
asaistance;  that  hie  general  impression  was  that  the 
defendant  said  he  was  conscientiously  boand  tocon- 
tinue  to  refuse  the  Holy  Communion  to  the  pro- 
moter, and  that  he  did  not  "  collect  categoricill^ 
that  Mr.  Cook  (the  defendant)  would  obey  hn 
judgment."  Bot  upon  cross-examination  a  docu- 
ment in  pencil  was  shown  to  his  Lordship,  whidi 
he  admitted  both  to  be  in  his  handwriting,  and  to 
have  been  given  bj  him  to  the  defendant  as  ths 
answer  which  he  would  advise  him  to  send  to  the 
promoter.     Tho  document  is  as  follows  : — 

I  have  received  yonr  note  giving  me,  fto.  I  fear  it  il 
my  solemn  duty  now  to  inform  yon  that  I  imnoot  raedit 
yon  oa  a  communicant,  inaamuch  as  yon  have  pnbhabid 
a  book  omitting  certain  portions  of  Qod'a  Hdy  Word. 
and  have  given  me  in  writing  yonr  reaaona  for  doing  la. 
This  I  solemnly  believe  to  constitnte  the  offence  spenflej 
in  the  2Tth  canon,  and  behevinK  it,  1  am  consdentioaiir 
bound  to  obey  that  oonon.  My  conrHo.  thOTofore,  ii 
clear,  and  I  ahall  unhesitatingly  follow  i'      -  -     ■ 


country,  and  I  do  invite  yon  to  consider  wherther  it  anj 
not  be  your  dntr^  so  to  respect  the  oonaoienoee  of  oIkM* 
and  the  general  peace  of  the  Chnroh  as  voluntaiilT  *» 
withdraw  from  my  congregation,  and  not  to  pat  mio 
the  melancholy  and  painful  neoeeeitr  of  aoting  aa  I  M 
resolved  to  act  if  yon  present  yonraelt. 
This  memorandum,  the  bishop  sud  in  his  evidceaak 
was  written  by  him  to  aesist  the  dtfandant  in  tki 
expression  of  his  (the  defendajit's)  opinion-  It  WW 
\  ftj^^^'w^  ^^  \.W.  dfifftodant  aa  bis  own,  sod  Mi* 
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with  additional  remarkR  by  him  to  the  promoter. 
Another  letter,  which  I  thought  mynelf  bound  to 
mdmit,  though  marked  '*  private,"  is  as  follows. 
It  is  dated,  it  will  be  observed,  after  the  repelling 
of  the  promoter,  an  event  which  occurred  on  Sun- 
day, Oct.  4,  two  days  after  the  interview  of  the 
defendant  with  the  bishop,  and  which  repelling 
alone  is  made  the  subject  of  charge  in  the 
articles : — 

(Private.) 

Glouoefiter,  23rd  Nov.  1874. 
My  dear  Mr.  Cook,  —I  have  oarefnlly  thought  over  our 
shoii  convergation,  and  think  now  that  there  seems  to  be 
some  dayliffht  for  as  all.  But  we  mnst,  of  coarse,  bo 
▼ery  carefm.  It  has  ooonrred  to  me,  therefore,  that  any 
part  I  may  have  had  in  drawing  np  the  letter  which  yon 
wrote  to  Mr.  Jenkins,  or  even  any  approval  of  it,  shonld 
oarefnlly  be  suppressed.  It  will  not  legallv  aid  your 
case,  and  it  will  make  my  interposition  less  effective.  So, 
as  much  as  yon  can,  keep  me  out  of  it.  I  shall  be  more 
free,  and  more  able  to  bring  matters  to  a  peaceful  solu. 
tion. — Very  faithfully  yours, 

C.  J.  Gloucxstxr  and  Bristol. 

The  only  comment  which  I  think  it  necessary  to 
make  upon  these  letters  will  be  with  reference  to 
their  bearing  upon  the  point  of  law  relied  upon  by 
the  defendant,  to  which  I  will  presently  advert. 
Such  being  tl*e  facts  of  the  case,  I  will  now  endea- 
Toor  to  discover  and  apply  the  law  which  is  appli- 
cable to  them.  I  think  it  unnecessary  to  enter 
open  a  discussion  of  the  principles  of  the  general 
ecclesiastical  law  upon  this  particular  subjef.'t, 
inasmuch  as  specific  proTiHions  of  our  church  are 
to  be  found  in  the  Canons  of  1603  and  in  the  ru- 
brics to  the  present  Prayer  Book.  It  has  been 
argued,  indeed,  that  the  rubric  alone  is  applicable 
to  them.  But  I  am  not  of  that  opinion.  As  I  have 
always  been  taught  and  learnf,  the  rubric  is  to  be 
construed,  wherever  it  is  possible,  so  as  to  agree 
with  the  canons.  Many  authorities  might  be  cited 
for  this  proposition ;  but  it  really  seems  to  me  one 
of  an  elementary  character.  In  this  particular 
infitance  the  rubric,  as  it  will  be  seen,  itself  refers  to 
the  canon.  And  with  respect  to  the  other  argn- 
ineDt,  that  the  canons  are  not  binding  on  the  laity, 
after  the  decision  of  Lord  Hardwicke  in  Middlnfon 
▼.  Crofts  (2  Atk.  66^),  not  to  say  that  this  proposi- 
tion is  too  broadly  stated  and  requires  some 
qnalification,  it  appears  to  me  quite  inapplicable  to 
the  present  case,  which  is  a  proceeding  against  a 
clergyman  in  an  ecclesiastical  court  for  an  offence 
Against  the  ecclesiastical  law.  In  Mdstin  v.  Eer.oft 
(4  Moore,  104),  which  was  referred  to,  but,  I  think, 
infeliciously,  by  the  counsel  for  the  promoter, 
the  layman  put  in  force  against  the  clergyman  the 
panifibment  prescribed  by  the  canon  alone  for  the 
offence ;  and  here  I  may  add  thnt  this  case  itself 
18  one  of  the  authorities  for  both  propositions  — 
namely,  that  the  canons  are  binding  upon  the 
clergy,  and  that  the  rubric  is  to  be  construed  with 
reference  to  them.  The  canons  to  which  I  think 
it  necessary  to  refer  are  the  26th  and  27th. 

Oaaoo  26.  No  minister  shall  in  any  wise  admit  to  the 
receiving  of  the  Holy  Communion  any  of  his  care  or  flock 
which  be  opeoily  known  to  live  in  sin  notorious,  without 
repentance ;  nor  an^  who  have  maliciouslj  and  oponly 
contended  with  theur  neigh  boars,  until  they  shall  be 
reconciled :  nor  any  ohurchwardcn  or  sidemen.  who  hav. 
ing  taken  their  oaths  to  present  to  their  Ordinal  ie  4  all 
•noh  public  offences  as  they  are  particularly  charged  to 
inquire  of  in  their  several  parishes,  shall  (notwithstanding 
thmr  said  oaths,  and  their  faithful  discharging  of  them  is 
the  chief  means  whereby  public  sins  and  offences  may  be 
reformed  and  punished)  wittinglj  and  willingly,  despe- 
rately and  irveiigiontl^,  incur  the  horrible  crime  of  per- 
ffoarjf  efither  in  neffleotmg  or  refoaiog  to  present  such  of 
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the  said  enormities  and  public  offences  as  they  know 
themselves  to  be  committed  in  their  said  parishes,  or  are 
notoriously  offensive  to  the  congregation  there ;  althoneh 
tho^  may  be  urged  by  some  of  their  neighbours,  or  by 
their  minister,  or  by  their  Ordinary  himseu,  to  discharge 
their  consciences  by  presenting  of  them,  and  not  to  incur 
so  desperatelv  the  said  horrible  crime  of  perjury. 

Canon  27.  No  minister,  when  he  oelebrateth  the  Com- 
munion, shall  wittingly  administer  the  same  to  any  but 
such  as  kneel,  under  pain  of  suspension ;  nor,  under  the 
like  pain,  to  any  that  refuse  to  be  present  at  public 
prayers  according  to  the  orders  of  the  Church  of  England  ; 
nor  to  any  that  are  common  and  notorious  depravers  of 
the  Book  of  Common  Prayer  and  Administration  of  the 
Sacraments,  and  of  the  orders,  rites,  and  ceremonies 
therein  prescribed,  or  of  anything  that  is  contained  in  any 
of  the  Articles  agreed  upon  in  the  Convocation  1562,  or  of 
anything  contained  in  the  Book  of  Ordering  the  Priests 
and  Bishops ;  or  to  any  that  have  spoken  against  and 
depraved  his  Majesty's  sovereign  authority  in  causes 
eoclesia.<)tical,  except  everv  such  person  shall  nrst  acknow- 
ledge to  the  minister,  before  the  churchwardens,  his 
repentance  for  the  same,  and  promise  by  word  (if 
he  cannot  write)  that  he  will  do  so  no  more;  and 
except  (if  he  can  write)  he  shall  first  do  the  same 
under  his  handwriting  to  be  delivered  to  the  minis- 
ter, and  by  him  to  the  Bishop  of  the  diocose  or  or- 
dinary of  the  place.  Provided  that  every^  minister  so 
repelling  any,  as  is  specified  oiUier  in  this  or  in  the 
next  precedent  constitution,  shall  upon  complaint,  or 
being  required  by  the  Ordinary,  signify  the  cause  thereof 
unto  him,  and  therein  obey  his  order  and  direction. 

I  now  turn  to  the  rubrics  prefixed  to  the  Order 
of  the  Administration  of  tne  Lord*s  Supper  or 
Holy  Communion : 

So  many  as  intend  to  be  partakers  of  the  Holy  Com- 
munion shall  signify  their  names  to  the  curate  at  least 
some  time  the  day  before.  And  if  any  of  those  be  an 
open  and  notorious  evil  liver,  or  have  done  any  wrong  to 
his  neighbour  hv  word  or  deed,  so  that  the  cong^g^ation 
be  thereby  offended,  the  curate,  having  knowledge 
thereof,  shall  call  him  and  advertise  him,  that  in  any 
wise  he  presume  not  to  come  to  the  Lord's  table  until  he 
hath  openly  declared  himself  to  have  truly  repented  and 
amended  his  former  naughty  lifo,  that  the  congregation 
may  thereby  be  satisfied,  which  before  were  offended ; 
and  that  he  hath  recompensed  the  parties  to  whom  be 
hath  done  wrong,  or  at  least  declare  him.^elf  to  be  in  full 
purpose  so  to  do  as  soon  a^  he  conveniently  may.  The 
same  order  shall  the  curate  u»e  with  those  betwixt  whom 
he  perceiveth  malice  and  hatred  to  reign  ;  not  suffering 
them  to  be  partakers  of  the  Lord's  table  until  he  know 
them  to  be  re(K>nciled.  And  if  one  of  thti  parties  so  at 
variance  be  content  to  forgive  from  the  bottom  of  his 
heart  all  that  the  other  hath  trcspass'jd  ag.iinst  him,  and 
to  make  amends  for  that  he  himself  hath  offended,  and 
if  the  other  party  will  not  be  persuaded  to  a  godly  unity, 
but  remain  still  in  his  frowardness  and  malice,  the  minister 
in  that  case  ought  to  admit  the  peniteut  person  to  the 
Holy  Communion,  and  not  him  that  is  obstiDate.  l*ro- 
vided  that  every  minister  so  repelling  anv,  as  is  specified 
in  this  or  the  next  precedent  paragraph  of  this  rubric, 
shall  be  oblis^  to  give  an  account  of  the  same  to  the 
Ordinary  within  fourteen  days  at  the  farthest ;  and  the 
Ordinary  sh^ll  proceed  agjtinst  the  offending  person 
according  to  the  canon. 

The  rubric,  of  course,  receives  a  legitimito  con- 
struction from  the  service  to  which  it  is  prefixed. 
And  in  that  service  is  to  be  found  an  Exhortation, 
in  which  are  the  following  words  : — 

.  .  .  Therefore  if  any  of  you  be  a  blasphemer  of  Ood, 
an  hinderer  or  slanderer  9f  His  Word^  au  adulterer,  or  be 
in  malice,  or  envy,  or  in  any  other  grievous  crime,  repent 
you  of  your  sios,  or  else  come  not  to  that  holy  tabic  ;  lest 
after  the  taking  of  that  Holy  Sacrament  the  Devil  enter 
into  jTou  as  he  entered  into  Judas,  and  fill  you  full  of 
ail  iniquities,  and  bring  you  to  destruction  both  of  body 
and  soul. 

I  think  that  hinderers  and  slanderers  of  God's 
Word  are  included  in  the  category  of  evil  livers 
specified  in  the  rubric.    It  was  Mlmitted  that  these 
latter  words  could  not  be  coiv^vi^  \a  ^r^^^'cstcw'^ 
guilty  of  \mmoT«\  cotv^xx^^.   \cA!^\A^^'^'^'^'^  ^^^' 
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trary  position,  an  obvious  absurdity  would  follow ; 
for,  in  that  case  a  person  might  aeny  the  funda- 
mental doctrines  of  Christianity,  and  nevertheless 
claim  his  right  to  the  reception  of  the  Holy  Com- 
munion. The  law  of  the  Church  of  England 
derived  from  these  sources  appears  to  have  been 
anxiously  framed  to  accomplish  two  objects — on 
the  one  hand,  to  impress  on  the  parishioners  the 
obligation  of  receiving  the  Sacrament  of  the  Lord's 
Supper;  on  the  other,  to  guard  against  the  re- 
ception of  it  by  those  whose  lives  were  not  in 
conformity  with  the  precepts  of  Christianity.  It 
intended  to  secure  the  rignt  of  the  worthy  parish- 
ioner, and  to  protect  the  clergyman  in  the  execu- 
tion of  his  duty  to  repel  the  unworthy  parishioner. 
In  what  this  unworthiness  consists  it  has  stated, 
partly  in  general,  partly  in  specific  terms.  But  in 
Doth  instances  it  has  thrown  upon  the  clergyman 
the  duty  of  deciding  whether  the  conduct  of  the 
parishioner  desirous  of  partaking  of  the  Sacrament 
aid  or  did  not  incapacitate  him  from  availing 
himself  of  that  great  but  awful  privilege.  It 
placed  the  exercise  of  the  discretion  according  to 
the  principles  of  ecclesiastical  law  under  the  con- 
trol and  supervision  of  the  ordinary,  and  upon  him 
it  cast  the  double  duty — first,  of  advising  the 
clergyman ;  and,  secondly,  if  he  agreed  with  his 
decision,  of  taking  proceedings  in  court  pro  salute 
animcB  against  the  parishioner,  in  order  that  he 
might  be  Drought  into  a  state  of  penitence  quali- 
fying him  for  the  reception  of  the  Sacrament,  from 
which  in  his  present  condition  he  had  been  rightly 
repelled.  The  notion  that  a  criminous  layman  as 
well  as  a  criminous  clerk  is  subject  to  ecclesiastical 
discipline  has  fallen  into  such  comparative  desue- 
tude that  this  statement  of  the  law  may  create 
surprise ;  but  it  is  the  law  of  the  land.  It  is  clear 
in  any  event,  and  this  is  the  more  important  ob- 
servation, that  the  clergyman  is  legally  entitled  to 
the  advice  and  protection  of  his  bishop  in  the  ex- 
ercise of  this  great  responsibility.  I  think  the 
evidence,  fairly  considered,  shows  that  the  defen- 
dant sought  this  advice  ;  and  surely,  as  the  bishop 
wrote  the  copy  of  the  letter  which  the  defendant 
was  to  send  to  the  promoter  justifying  and  adher- 
ing to  his  refusal,  it  cannot  be  successfully  con- 
tended that  the  bishop  did  not  sanction  his  con- 
duct. It  does,  indeed,  appear  that  the  bishop, 
unfortunately,  I  venture  to  think,  corresponded 
with  both  parties  separately,  and,  in  his  anxiety  to 
make  peace,  wavered  somewhat,  perhaps,  in  the 
expression  of  his  opinion,  accordingly  as  he  ad- 
dressed the  defendant  or  the  promoter;  but, 
nevertheless,  the  substantial  result  is  that,  if  he 
did  not,  as  I  think  he  did,  actually  authorise  the 
action  of  the  defendant,  he  at  least  did  not  forbid 
it.  How,  then,  has  the  clergyman  offended  against 
the  ecclesiastical  law  as  expressed  either  m  the 
canons  or  the  rubric  ?  He  had  prima  facie  ground 
for  hesitating  to  administer  the  Holy  Communion. 
He  submitted  that  ground  to  his  ordinary,  and 
either  received  no  "  order  and  direction  from 
the  ordinary  at  all,  or  received  an  **  order  and 
direction  '*  which  he  has  obeyed,  and  in  either  case 
has  discharged  his  duty,  and  ought  not  to  be  made 
the  subject  of  a  criminal  prosecution.  It  was 
contended  before  me  in  argument  that  he  had 
infringed  the  law  in  not,  within  fourteen  days 
after  his  refusal  to  administer  the  Sacrament  to 
the  promoter,  giving  an  account  of  his  refusal  to 
the  ordinarj,  according  to  the  pToV\^\oii^  o^  1V» 
rubric.  But,  in  the  first  place,  tliiaia  notttxi^'fifiiiQA 


for  which  he  is  articled.    In  the  seocmd  place,*! 
think  I  must  consider  the  rabrio  as  being  on  this 
head  directory  only.    And,  in  the  third  place,  such 
an  account  would  have  been  nothing  bnt  the  baren 
formality  in  this  case,  inasmuch  as  the  bishop  weQ 
knew,  having  been  so  apprised  by  the  del^idaiift 
on  the  2nd  Oct.,  that  the  defendant  was  aboat  to 
refuse  the  Sacrament  to  the  promoter  on  Sundaj, 
the  4th,  and  that  he  had  been  previously  refiisedv 
on  two  occasions  by  the  ctlrate  of  the  defendsot, 
acting  under  his  direction.    Thouffh  I  am  of  opi- 
nion that  the  defendant  has  estaoliahed  his  first 
defence,  for  the  reasons  whioh  I  have  stated,  at  the 
same  time  I  do  not  think  that  I  on^ht  to  sbiink 
from  the  examination  of  the  second  hne  of  defenee 
— namely,  that  the  oonduct  of  the  promoter  fa^ 
nished  a  justification  of  the  action  of  the  defendbot 
in  repelling  him  from  the  Holy  Commnnioo,  as 
being  under  the  canons  and    rubric   disaoalififld 
from  partaking  thereof.     In  considering  for  tUi 
purpose  the  conduct  of  the  promoter,  I  must  betr 
in  mind  not  only  that  he  has,  in  terms,  denied  Uw 
eternity  of  punishment  and  the  existence  of  the 
Devil,  but  also  that  he  has  expunged  from  tlie 
Bible,  on  the  ground  of  their  indecent  and  irreli- 
gious tendencies,  large  portions,  many  of  which 
relate  to  other  grave  ana  important  doctrines  of 
Christianity,  and  among  which  are  to  be  ename- 
rated  several  passages  contain inf^  our  Savioar'i 
own  words  ana  precepts.     With   respect  to  tin 
absolute  denial  of  the  eternity  of  pnnisnment-HUiid 
here  I  must  observe  that  many  of  the  passtgei 
struck    out  relate  not  only  to   the    eternity  of 
punishment,  but  to  any  punishment  for  sin— I  am 
of  opinion  that  such  a  position  is  at  variance  with 
the  plain  teaching  of  the  Church  of  En^hmd,  ex- 
pressed in  her  formularies,  and  especially  in  the 
Commination  Service  and  in  the  Athanasian  Creed. 
And  I  am  further  of  opinion  that  the  decision  of 
the  Privy  Council  in  Fendall  v.  Wilson  (2  Mooie, 
P.  C,  N.  S.,  433),  cannot  be  carried  further  thtn 
the  passage  which  states  the  conclusion  of  their 
Loraships,  and  which  is  as  follows  : — "  We  are  noi 
required,  or  at  liberty,  to  express  any  opinion  upon 
the  mysterious  question  of  the  eternity  of  final 
punishment,  further  than  to  say  that  we  do  not  find 
in  the  formularies,  to  which  this  article  refers,  any 
;  such  distinct  declaration  of  our  Church  upon  the 
subject  as  to  require  us  to  condemn  as  penal  the 
expression  of  a  hope  by  a  clergyman,  that  even  the 
ultimate  pardon  of  the  wicked,  who  are  condemned 
in  the  Day  of  Judgment,  may  be  consistent  with 
the  will  of  Almighty  God."    The  expression  of 
sucb  a  hope  is  a  very  different  thing  from  that 
absolute  denial  of   the  eternity  of    puntshmeofi 
which  the  promoter  has  declu'ed.     The  next  eab- 
ject  for  consideration  is  the  denial  by  the  promoter 
of   the  existence  and  personality  of  the   DefiL 
What  is  the  teaching  of  the  Church  of  England  in 
her  formularies  on  this  subject  P     Has  she  spoken 
ambiguously  or  clearly  P    Professing  upon  thia  u 
upon  other  points  to  be  guided  by  Holj  Scriptore, 
has  she  treated  this  matter  as  one  of  importance 
or  the  contrary.    The  Greek  word,  i hmfiaXat,w\atk 
occurs  in  the  New  Testament,  I  belieYe  at  least 
fifty-three  times  (Blunt's  Dictionary  of  Theotoc^ 
tit.    "  Satan "),  is   the   usual    rendering  of  w 
Hebrew  word  "  Satan."    To  the  significaSoa  "ad- 
versary "  or  '*  enemy  "  whioh  Satan  implied  ^ 
Greek  word  added  that  of  "  alanderBr,**  or,  hkanOj, 
"  one  who  sets  at  variance  h»v  means  of  ihader.' 
TVi^\^^^^S&T^\frai«GLtAd  in  Soly  Sonptatai  tbt 
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Bpiritnal  enemy  who  slanders  God  to  man,  and 
man  to  €k)d.  I  will  here  avail  myself  of,  and  adopt 
itm  my  own  the  lan^age  used  by  a  very  learned 
t)eraon  on  this  subject :  "  It  woald  be  a  waste  of 
time  to  prove  that  in  various  degrees  of  clearness 
the  personal  existence  of  a  spirit  of  evil  is  revealed 
•gain  and  again  in  Scripture,  every  quality,  every 
action  which  can  indicate  personality,  is  attributed 
to  him  in  language  which  cannot  be  explained 
away  "  (Dictionary  of  the  Bible,  tit.  "  Satan.")  If 
this  be  a  correct  representation  of  the  account 
given  in  Holv  Scripture  of  the  existence  and  per- 
sonality of  the  Devil,  it  would  certainly  be  very 
strange  if  the  Church  of  England  had  considered 
the  belief  in  this  existence  and  personality  a  mat- 
ter of  indifference,  if  indeed  it  had  not  considered 
anoh  belief  a  necessary  part  of  Christian  teaching. 
1  tnm  to  her  formularies,  and  especially  to  her 
Prayer  Book,  which  is  often  and  trulv  said  to  be 
part  of  a  statute,  for  information  on  this  point.  I 
nnd  it  under  these  heads:  (1)  Prayer;  (2)  Selec- 
tions from  Scripture;  (3)  Services.  1.  In  the 
prayers  I  find  it  in  the  Litany,  the  Collect  after 
the  Litany,  and  the  Collect  for  the  18th  Sunday 
after  Trinity.  II.  As  to  seleotions  from  Scripture, 
among  the  most  remarkable  is  the  Gbspel  for  the 
6th  Sunday  after  Epiphany  (Matt,  xiii.),  containing 
the  parable  of  the  sower  of  the  wheat  and  the 
tares;  and  it  is  further  shown  in  the  following 
passages — the  Epistle  for  the  8th  Sunday  after 
Epiphany  (1  John  iii.  8);  the  Ist  Sunday  in  Lent 
(liatt.  iv.  1-12);  Wednesday  before  Easter  (Luke 
xxii  3);  3rd  Sunday  after  Trinity  (1  Peter  v.  8) ; 
19th  Sunday  after  Trinity  (Ephes.  iv.  27) ;  21st 
Snndaf  after  Trinity  (Ephes.  vi.  11) ;  St.  Michael 
and  all  Angels  {Rev.  zii.  9-12).  III.  In  the  par- 
ticular services  I  find  it  in  the  following  places — 
in  the  Baptismal  Service,  in  the  Catechism,  in  the 
Consecration  of  an  Archbishop  or  Bishop.  Lastly, 
I  will  again  cite  what,  with  reference  to  this  par- 
ticular suit,  is  a  passage  of  some  importance,  and 
has  been  already  referred  to  for  another  purpose. 
It  is  taken  from  the  exhortation  in  the  Communion 
Service:  "Therefore,  if  any  of  you  be  a  blasphemer 
of  Qod,  an  hinderer,  or  slanderer  of  His  Word,  an 
adulterer,  or  be  in  malice,  envy,  or  any  other 
grievous  crime,  repent  you  of  your  sins,  or  else 
come  not  to  that  holy  table ;  lost  after  the  taking 
of  that  Holy  Sacrament  the  Devil  enter  you,  as  he 
entered  into  Judas,  and  fill  you  full  of  all  iniquities, 
and  bring  you  to  destruction,  both  of  body  and 
sonl."  It  is  remarkable  that  this  striking  passage 
is  to  be  found  in  both  the  Prayer  Books  of  Edw.  YI. 
(1549  and  1552),  and  also  iu  the  Order  of  Com- 
munion of  1548.  I  must  not  omit  reference  to  a 
very  important  formulary  of  the  Church.  In  the 
Thirty-nine  Articles  there  is  this  passage — it 
occurs  in  the  17th  Article :  "  For  curious  and  car- 
nal persons,  lacking  the  Spirit  of  Christ,  to  have 
continually  before  their  eyes  the  sentence  of  Ghxi's 
predestination  is  a  most  dangerous  downfall, 
trhereby  the  Devil  doth  thrust  them  either  into 
despenition,  or  into  wretchlessness  of  mo8t  unclean 
living,  no  less  perilous  than  desperation.'*  I  think 
it  annecessary  to  travel  further  into  a  statement  of 
the  other  passages  of  Scripture,  grave  and  im- 
portant as  some  of  them  are,  which  do  not  imme- 
diately relate  to  the  eternity  of  punishment,  or  the 
efldstence  of  the  Devil,  and  which  are  rejected  by 
the  promoter;  because  I  am  of  opinion  that  the 
avowed  and  persistent  denial  of  the  existence  and 
psnKmality  of  the  Devil  did,  according  to  the  law 


of  the  Church,  as  expressed  in  her  canons  and 
rubric,  constitute  the  promoter  "an  evil  liver" 
and  "  a  depraver  of  the  Book  of  Common  Prayer 
and  Administration  of  the  Sacraments,'*  in  such 
sense  as  to  warrant  the  defendant  in  refusing  to 
administer  the  Holy  Communion  to  him,  until 
he  disavowed  or  withdrew  his  avowal  of  this 
heretical  opinion;  and  that  the  same  conside- 
ration applies  to  the  absolute  denial  by  the 
promoter  of  the  doctrine  of  the  eternity  of 
punishment,  and,  of  course,  still  more  to  the 
denial  of  all  punishment  for  sin  in  a  future 
state,  which  is  the  legitimate  consequence  of  his 
deliberate  exclusion  of  the  passages  of  Scripture 
referring  to  such  punishment.  This  disqualifica^ 
tion  of  the  promoter  to  receive  the  Holy  Com- 
munion is  not,  in  my  judgment,  removed  either  by 
the  fact  that  he  has  pubhshed  a  volume  of  prayers 
taken  from  our  Liturgy,  or  that  he  has  expressed 
his  belief  in  the  inspiration  of  Holy  Scripture ;  nor 
do  I  stop  to  consider  how  such  a  declaration  can 
be  reconciled  with  his  excision  of  those  passages  in 
Scripture  to  which  I  have  referred.  I  must  con- 
sider, therefore,  that  the  second  as  well  as  the 
first  defence  is  established,  and  I  must  dismiss  this 
suit  with  costs. 

Proctors  for  the  promoter,  PrUchard  and  8on9. 

Proctors  for  the  defendant,  Moore  and  Currey, 
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MiLLETT  V.  COLEKAN  ;    DaWSON  V.  COLEBCAN. 

Master  and  servant — Glaim  for  wages — JurisdU' 

tion  of  magislrate,  30  ^  31  Vict,  c.  141. 
The    plaintiffs,    journeymen  painters,   sued   their 
former  employer  in  a  County  Court  for  wages 
claimed  upon  a   concluded  contract  of  service. 
The  defendant  showed  that  a  magistrate  had  on 
the  merits  heard  and  dismissed  summonses  for 
the  same  wages  taken  out  under  the  Master  and 
Servants'  Act  1867.     The  County   Court  Judgv 
refused  on  that  ground  to  entertain  the  plaintiffs* 
claim. 
Held,  upon  appeal  (Field,  J.  dissenting),  that   the 
magistrate  had  jurisdiction  to  hear  such  a  claim 
under  that  Act,  and  that  the  decision  of  the  County 
Court  Judge  was  right. 
TuESE  were  two    actions    brought    in   the   Bow 
County  Court  of  Middlesex,  and  there  agreed  to 
be  tried  together  to  recover  two  sums  of,  respec- 
tively, U.  14».  6d.  for  46J  hours  wages  at  9d.  per 
hour,  and  II.  lbs.  M.  for  47  hours  wages  at  9ti.  per 
hour. 

The  plaintifits  are  journeymen  painters.  The 
plaintiii',  Thomas  Millett,  resides  at  No.  7,  Richard- 
street,  Leonard-road,  Bromley,  Middlesex;  and 
the  plaintiff,  John  Dawson,  resides  at  No.  68, 
Upper  North-street,  East  India-road,  Poplar,  Mid- 
dlesex. 

The  defendant  is  a  builder  carrying  on  business 
at  Poplar,  within  the  jurisdiction  of  the  said  court. 
The  said  actions  came  on  to  be  heard  on  the  9th 
Nov.  1874,  before  the  judge  of  the  said  court, 
when  counsel  for  the  plaintiffs  shortly  stated  the 
circumstances  under  which  the  said  plaints  came 
before  the  court,  but  the  attorney  who  appeared 
for  the  defeiidaxLVi  mXAt^^^^  ^\A  %\»\«^  >Xia&»  "^^ 
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tnatters  in  dispute  had  been  already  decided  by 
the  magistrate  of  the  Thames  Police  Coart,  on  the 
4th  Auf?.  last,  upon  certain  summonses  previously 
issued  by  the  said  ma^strate's  clerk  at  the  request 
of  the  said  plaintiffs  respectively,  and  the  judge  of 
the  said  County  Court  at  the  request  of  the  said 
deiendant's  attorney  thereupon  allowed  the  clerk 
of  the  Thames  Police  Court  who  had  been  present 
during  the  hearing  of  the  said  summonses  there, 
and  who  was  then  in  court  with  the  book  contain- 
ing a  record  of  the  proceedings  at  the  said  police 
court,  to  be  sworn  and  examined,  and  the  said 
clerk  proved  that  certain  summonses  had  been 
issued  from  the  said  police  court  on  the  29th  July 
last  under  the  9th  section  of  the  Master  and  Ser 
vants'  Act  1867  (30  &  31  Vict.  c.  141 ).  on  complaint 
made  and  informacion  laid  by  the  said  plaintiffs  of 
non-payment  of  the  said  wages  respectively  now 
sued  for,  and  cl  timing  also  in  each  case  the  sum  of 
19«.  as  compensation  for  loss  of  time  in  endeavour- 
ing to  obtain  payment  of  the  said  wages  from  the 
defendant,  and  that  the  said  police  magistrate 
having  heard  such  matters  of  complaint,  the  sub- 
ject of  such  summonses  under  the  said  sect.  9  of 
the  said  30  &  31  Vict.  c.  141  (the  Master  and  Ser- 
vants' Act  1867),  and  having  taken  evidence  on 
both  sides,  determined  the  same  by  dismissing 
both  the  said  summonses,  and  refusmg  to  make 
any  order  thereunder. 

The  said  judge  of  the  said  County  Court  there- 
upon gave  judgment  in  each  case  for  the  defendant, 
statins;  that  he  so  decided  on  the  ground  that  the 
respective  claims  had  been  alr^tdy  heard  and 
adjudicated  upon  by  the  said  police  magistrate 
under  the  said  30  &  31  Vict.  c.  141,  s.  9 ;  but  on 
the  application  of  counsel  for  the  plaintiffs  the 
said  judge  reserved  for  the  opinion  of  the  court 
the  following  question  : 

Whether  the  decisions  of  the  police  magistrate 
under  the  said  30  &  31  Vict.  c.  141,  s.  9,  given  by 
such  magistrate  upon  the  hearing  of  the  said  sum- 
monses so  taken  out  by  the  plaintiffs  respectively, 
were  or  were  not  a  bar  to  the  summonses  taken 
out  by  the  said  plaintiffs  respectively  in  the  s  aid 
County  Court. 

If  the  Court  of  Queen's  Bench  shall  be  of 
opinion  that  the  said  decisions  of  the  said  police 
magistrate  were  a  bar  to  the  said  summonses 
taken  out  by  the  said  plaintiffs  respectively  in  the 
said  County  Court,  then  the  judgments  of  the 
court  are  to  stand. 

If  the  said  court  shall  be  of  opinion  that  the 
said  decisions  of  the  said  police  magistrate  were 
not  a  bar  to  the  summonses  taken  out  by  the  said 
plaintiffs  respectively  in  the  said  County  Court, 
then  the  court  shall  order  a  new  trial  ia  each  of 
the  said  cases,  or  direct  the  said  judge  of  the  said 
County  Court  to  hear  the  said  two  plaints,  and  the 
evidence  that  may  be  adduced  by  the  said  respec- 
tive plaintiffs  in  support  thereof,  And  determine 
the  matters  in  question  between  the  parties  in  each 
of  the  said  actions. 

The  following  was  contained  in  the  second  and 
final  reports  of  the  Royal  Commission  on  Labour 
Laws,  which  was  signed  by  the  commissioners,  the 
chairman  of  whom  was  Cockbum,  C.J.,  on  the 
17th  Feb.  1875. 

At  pagre  17  :  "  Finally  it  appeared  that  a  question  had 

been  raised  whether  wages  conld  be  recovered  under  the 

proviaiona  of  this  Act,  and  that  a  diflPerence  of  practioe 

on  tbia  point  existed  in  various  ooTixta  in  t^ieVxii^dom', 

and  tiiat  wliile  in  lome  difltxiota  maatesa  i?«ta  tE«c^)k»nXXi 
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smnmoned  ander  the  i>roviBiona  of  the  Ae/i,  aad  a^ 
questioning  tiie  jnrisdionon,  were  ordered  to  pav  and  did 
pay  wages  due  to  their  workmen,  m  others  the  magu* 
trates  had  refused  to  grant  summonaea  nnder  this  Act 
We  are  of  opinion  that  npon  the  proper  oonatractian  of 
the  Act  wages  can  be  soed  for  under  its  provinons ;  bat 
we  would  suggest  that  some  amendment  ahoiild  be  aadi 
in  the  Act  in  order  that  this  part  of  the  law  maj  be  fntd 
from  any  possible  donbt.*' 

At  page  9  '*  It  appeared  from  this  witnaea  (Mr.  DaTii) 
that  upon  the  authority  of  the  text  ifrilera  who  gorwa 
the  practice  of  the  magistrabae,  wagea  had  never  htm 
sued  for  at  Sheffield  under  this  Act,  bat  under  the  Aot  ol 
20  Geo.  2." 

This  case  came  on  to  be  arg^aed  before  Mellor 
and  Quain,  J  J.,  on  Friday,  the  28th  May.  It  wia 
then  ordered  to  be  re-argued  before  the  full 
court,  and  was  accordingly  heard  on  Thortdaj 
the  3rd  June. 

Poynter,  for  plaintiffs,  the  appellants.  —  My 
proposition  is  that  the  Master  and  Sernuita' 
Act  1867,  was  intended  to  apply  only  to  sub- 
sisting contract  of  servioe.  As  soon  as  the 
relationship  of  master  and  servant  ceases,  the 
jurisdiction  of  the  magistrates  created  by  that  Act 
ceases  too.  For  the  recovery  of  wages  after  the 
end  of  a  service,  the  Act  leaves  unaltered  the 
remedy  previously  existing,  viz.,  that  under  20 
G^.  2,  c.  19.  The  case  finds  the  summonses  were 
taken  out  under  this  Act  of  18t>7,  therefore,  unless 
that  Act  applies  to  these  cases,  the  magistrates 
had  no  jurisdiction,  and  the  plaintiffs  claims  ought 
to  be  heard  by  the  County  (^oort  Judge.  By  the 
interpretation  clause  (sect.  2)  the  **  employer  **  and 
"  employ^  "  are  both  defined  to  be  persons  who 
have  entered  into,  not  have  concluded,  contracts  of 
service.  Sect.  3  strictly  limits  the  application  of 
the  Act  to  a  contract  of  service  within  the  Ad 
and  the  enactments  tn  the  schedule.  The  cases  lo 
which  the  Act  is  to  apply  and  the  procedure  ire 
stated  in  sect.  4.  "  Wherever  the  employer  or 
employed  shall  neglect  or  refuse  to  fulfil  any  ooo- 
tract  of  service,  or  the  employed  shall  neglect  or 
refuse  to  enter  or  commence  his  service  according 
to  the  contract,  or  shall  absent  himself  from  his 
service,  or  wherever  any  question,  difference,  or 
dispute  shall  arise  as  to  the  rights  or  liabilities  of 
either  of  the  parties,  or  touchini^  any  misusage, 
misdemeanor,  misconduct,  illtreatment,  or  injarj 
to  the  person  or  property  of  either  of  the  panics 
under  any  contract  of  service,  the  party  fediog 
aggrieved  may  lay  an  information  or  complaint  in 
writing  before  a  justice,  magistrate,  or  sheriff, 
setting  forth  the  gi  ounds  of  complaint,  and  the 
amount  of  compensation,  damage,  or  other  ramedf 
claimed  for  the  breach  or  non-performance  of  such 
contract,  or  for  any  such  misusage,  misdemeanor, 
misconduct,  illtreatment,  or  injury  to  the  peraoo 
or  property  of  the  party  so  complaining.**  Under 
this  4ih  section  claims  of  this  kind  might  perhaps 
be  included,  were  it  not  for  the  omission  of  any 
remedy  for  non-payment  of  wages  in  section  9, 
which  provi<le8  what  the  magistrates  may  do  tf 
the  hearing.  '*  Upon  the  hearing  of  any  infonn»- 
tion  or  complaint  under  the  provisions  of  this  Aol^ 
two  justices,  or  the  magistrate  or  sheriff,  afterdoe 
examination,  and  upon  the  proof  and  establishoieot 
of  the  matter  of  such  information  or  complaint,  by 
an  order  in  writing  under  their  respective  hands,  is 
their  or  his  discretion  as  the  justice  of  the  tarn 
requires,  either  shall  make  an  abatement  of  the 
whole  or  part  of  any  wages  then  already  due  to  the 
employed,  or  else  shall  direct  the  fulfilmait  ef  the 
coiiVcacx  i^\.  ^x^\KA^  ^ith  a  direotion  to  Um  pKtj 
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complained  against  to  find  forthwith  good  and  saf- 
cient  security  by  recognisance  or  bond,  with  or 
without  sureties,  to  the  satisfaction  of  a  justice, 
magistrate,  or  sheriff,  for  the  fulfilment  of  such 
contract,  or  else  shall  annul  the  contract,  discharging 
the  parties  from  the  same,  and  apportioning  the 
amount  of  wages  due  up  to  the  completed  period 
of  such  contract,  or  else  where  no  amount  oi  com- 
pensation or  damage  can  be  assessed,  or  where 
pecuniary  compensation  will  not  in  the  opinion  of 
the  justices,  magistrate,  or  sheriff,  meet  the  cir- 
cumstances of  the  case,  shall  impose  a  fine  upon 
the  party  complained  against,  not  exceeding  in 
amount  the   sum  of    202.,    or    else  shall  assess 
and  determine  the    amount  of    compensation  or 
damage  together  with  the  costs,  to  be  made  to 
the  party  complaining,  inclusive  of  the  amount  of 
any  wages  abated,  and  direct  the  same  to  be  paid 
accordingly ;  and  if  the  order  shall  direct  the  ful- 
filment of  the  contract,  and  direct  the  party  com- 
plained against  to  find  good  and  sufficient  security 
as  aforesaid,  and  the    party  complained  against 
neglect  or  refuse  to  comply  with  such  order,  a 
justice,  magistrate,   or  sheriff  may,  if  he  shall 
think  fit  by  warrant  under  his  hand,  commit  such 
partjT  to  the  common  gaol  or  house  of  correction 
within  his  jurisdiction,  there  to  be  confined  and 
kept  until  he  shall  so  find  security,  but  neverthe- 
less so  that  the  term  of  imprisonment,  whether 
under  one  or  several  Recessive  committals,  shaU 
not  exceed  in  the  whole  the  period  of  three  months : 
Provided  always  that  the  two  justices,  magistrate, 
or  sheriff  may,   if  they  or  he  think  fit,  assess 
and   determine  the  amount  of  w'ompensation  or 
damages  to  be  paid  to  the  party  complaining,  and 
direct  the  same  to  be  paid,  whether  the  contract  is 
ordered  by  them  or  him  to  be  annulled  or  not,  or 
in  addition  to  the  annulling  of  the  contract  of  ser- 
vice and  discharge  of  the  parties  from  the  same 
may,  if  they  or  be  thinkvfit,  impose  the  fine  as 
hereinbefore  authorised,  but  they  or  he  sliall  not, 
under  the  powers  of  this  Act,  be  authorised  to 
annul,  nor  shall  an^  provisions  of  this  Act  have 
the  effect  of  annulling  any  indenture  or  contract 
of  apprenticeship  that  they  or  he  might  not  have 
annulled,  or  that  would  not  have  been  annulled  if 
this  A.*t  had  not  been  passed.'*  Sect.  11  directs  re- 
covery of  money  ordered  to  be  paid  by  distress, 
*'  and  in  default  thereof  by  imprisonment  of  such 
party,  according  and  subject  to  the  Acts  described 
in  the  second  schedule  of  this  Act ;  but  no  such 
imprisonment  shall  be  for  more  than  three  months, 
or  be  with  hard  labour."  Amongst  the  enactments 
referred  to  in  the  first  schedule  is  20  Grro.  2,  c.  19, 
**  An  Act  for  the  better  adjusting  and  more  easy 
recovery  of  the  wages  of  certain  servants,  and  for 
the  better  regulation  of  >uch  servants  and  of  certain 
apprentices."  That  is  a  simple  Act,  with  no  remedy 
bat  distress,  and  for  the  purpose  of  such  a  case  as 
this  it  is  the  only  enactment  now  in  force.    The 
third  schedule,  which  gives  the  forms  to  be  used 
under  the  Act  of  1867,  contains  nothing  applicable 
to  the  recovery  of  wages  for  a  concluded  contract 
of  service. 

Orantham,  for  the  defendant. — Although  there 
is  no  express  reference  in  section  9  to  wages,  the 
remedy  there  provided  must  be  taken  to  include 
everything  mentioned  in  section  4.  It  cannot  be 
that  the  Legislature  meant  to  allow  a  person  to 
be  summoned  for  an  offence  wbiob  the  magistrate 
could  not  punish.  This  decision  of  the  magistrate 
bei^g  witoin  his  jurisdiction,  the  County  Court 


'  judge  could  not  hear  the  matter  again:  {Boutledge 
V.  Hialop,  2  E.  &  E.  549.) 

Paynttr  in  reply.  Car.  adv,  vuU, 

July  5. — Field,  J. — These  actions  are  brought 
in  the  Bow  County  Court  by  the  plaintiffs,  who 
are  journeymen  painters,  against  their  employer 
to  recover  two  sums  for  wages  claimed  to  be  due, 
and  the  defence  raised  was  that  the  plaintiffs  had 
previously  summoned   the   defendant  under  the 
4th  section  of  the  Master  and  Servants'  Act  1867, 
and  upon  the  hearing  of  that  summons  the  magis- 
trate having  dismissed  it   upon  the  merits,  the 
claim  had  become  res  judicata^  and  the  reply  to 
this  defence  b^  the  plaintiffs  was  that  the  magis- 
trate had  no  jurisdiction  to  entertain  the  matter 
under  the  statute;   and  that  question  has  been 
stated  by  the  County  Court  judge  for  our  decision. 
The  answer  to  it  depends  upon  the  construction 
of  the  Act  in  Question,  which  has  given  rise  to  a 
very  great  connict  of  decision  amongst  the  magis- 
trates who  have  been  called  upon  to  decide  upon 
it,  and  although  I  find  myself  able  to  arrive  at  a 
result,  I  express  it   with  great  diffidence,  for  it 
neither   agrees  with  the  opinion  of  the  eminent 
lawyers  and  statesmen  who  sat  under  the  recent 
commission  of  inquiry,  nor  with  that  formed  by 
my  learned  brethren  on  the  bench.  The  difficulty 
arises  from  the  circumstance  that  the  Act,  instead 
of  expressly  repealing  that  which  it  was  desired 
should  no  longer  be  law,  and  enacting  that  which 
was  to  be  law  in  future,  has  intended  to  carry  out 
its  object  by  reciting  and  scheduling  seventeen 
Acts  of   Parliament,  commencing    in  1720,   and 
then  enacting  in  general  terms  by  the  3rd  section, 
**  that  in  respect  to  all  matters  to  which  this  Act 
applies"  the  "new  provisions  are  to  be  substi- 
tuted" for  **  such  of  the  former  enactments  or  so 
much  and  such  part  of  the  same  "  as  would  have 
applied  thereto  **  if  the  Act  now  under  construc- 
tion had  not  been  passed."     In  order  therefore  to 
see  what  the  law  now  is  as  applied  to  the  present 
case,  it  is  necessary  to  ascertain  whether  the  new 
Act  applies  to  it  so  as  in  effect  to  repeal  the  pre- 
viously existing  provisions.  Now  the  "  employed  " 
in  the  present  case  claim  to  recover  a  sum  for 
wages  alleged  to  have  been  earned,  and  not  any 
sum    for    having    had    their    service    unlawfully 
determined,    and     before    the    passing     of     this 
Act  their  remedy  was  clear.     By  the  20  Geo.  2, 
c.  19,  s.   1,   upon  any  "complaint"   by   an  "em- 
ployed," the  magistrate  had   power  to  order  the 
payment  of  so  much  wages  as  he  should  deem  just 
and  reasonable,  not  exceeding  10^.  in  the  case  of 
a  "servant,"  and  hi,  in  a  case  like  the  present,  with 
a  speedy  remedy  by  distress  on  non-payment,  and 
the  only  delay  possible  was  by  appeal  to  sessions 
(sect.  6),  certiorari  being  taken  away  (sect.  6),  and 
this  remedy  was  made  still  more  complete  by  the 
4  Geo.  4,  c.  34,  s.  8,  which  gave  the  magistrate 

Cower  to  fix  the  period  at  which  the  wa^es  should 
e  paid,  and  more  summary  by  depriving  the 
master  of  the  right  of  appeal.  1  he  remedy  was 
further  supplemented  by  Jervis*s  Act  (11  &  12 
Vict.  c.  43),  which  is  applicable  to  all  orders  for  pay- 
ment of  money,  and  which  gave  imprisonment  on 
default  of  distress.  Now  before  considering  in 
detail  the  grounds  upon  which  I  am  unable  to 
come  to  the  conclusion  that  it  was  intended  to 
alter  these  provisions  in  respect  of  the  cases  of 
wages  claimed  to  be  due  as  having  been  earned, 
the  service  being  still  existing,  as  distinguishodL 
from  the  cLeAm  lo  ViObS^  ^:oTK^\iaft^i^si>^'^^^  ^^^^  '^'«^"' 
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lawful  determiDation  ot  the  employment,  it  will 
be  well  to  see  what  are  the  cases  to  which  the  Act 
of  1867  clearly  applies,  and  then  those  to  which 
its  provisions  do  not  apply.   Now  those  provisions 
clearly  apply  to  cases  of  non-fulfilment  of  the 
contract  on  either  side,  and  to  misusage,  miscon- 
duct, and  misbehaviour  of  either  party,  for  the 
duty  to  issue  the  summons  in  these  '*  expressed** 
oases  is  expressly  given  by  sect.  4.    And  appro- 
priate remedies  are  given  by  sect.  9,  supp1emen*^ed 
Dy  the  forms  set  out  by  way  of  example  in  the 
third  schedule,  and  this  court  quite  recently,  in 
the  unreported  case  of  Shaw  v.  Alderson,  so  ap- 
plied the  Act,  although  the  justice,  bavins  made 
an  order  for  the  whole  amount  of  wages  claimed, 
they  sent  the  case  back  to  him  to  **  determine  and 
assess  the  compensation  **  which    the  employed 
was  entitled  to  in  the  language  of  the  9th  section. 
I  think  it  seems  also  clear  that  there  are  certain 
cases  to  which  the  Act  of  1867  does  not  apply  e.g., 
for  I  find  no  sufficient  words  in  it    to  include 
criminal    cases    of    purloining    and    embezzling 
materials,  &o.,  which  are  expresslv  provided  for  in 
several  of  the  scheduled  Acts.    It  is,  I  think,  also 
clear  that  the  Act  does  apply  to  some  "questions,  ' 
differences,  and  disputes  **  between  employer  and 
employed,  for  I    not  only  find   those  words  in 
sect.  4,  but  I  find  appropriate  forms  in  the  schedule. 
I  can  well  understand  that  in  various  trades  and 
manufactures  questions  may  and  do  frequently 
arise  between  employer  and   employed   for  the 
settling    of    which    the     parties    might    gladiv 
invite    the    decision    of    an    impartial    tribunal, 
without  either  of  them  wishing   to  proceed  to 
the  extremity  of  determining  the  contract;  and 
for  such  purpose  these  words  give  an  appropriate 
relief.    I  think,  therefore,  that  those  words  may 
have  sufficient  meaning  given  to   them  without 
extending  them  to  the  case  now  contended  for, 
and  that  the  employer  being  brought  betore  the 
magistrate  for  such  a  purpose  may  be  dealt  with 
under  some  of  the  remedies  given  in  sect.  9.     But 
it  is  no  doubt  to  be  remarked  that  the  words  in 
sect.  4,  that  I  have  last  adverted  to,  are  in  sub- 
stance the  same  words  as  are  found  in  20  Greo.  2, 
c.  19,  s.  1,  under  which  the  justices  have  express 
authority  to  order  the  payment  of  wages,  and  I 
cannot,  therefore,  deny  the  capacity  ot  the  lan- 
guage of  sect.  4  of  the  Act  of  1867  to  carry  that 
relief,  and  I  should  have  concluded  such  to  have 
been  the  intention  of  the  Legislature  if  I  could 
have  found  in  any  part  of  the  Act  any  adequate 
expression  of  such  intention  ;  but  instead  of  finding 
any  "  order  to  pay  wages  "  (so  clearly  given  in  the 
former  Act),  although  I  do  find  wages  mentioned 
in  sect.  9  (showing  that  the  Legislature  was  not 
unmindful  of  them),  I  only  find  them  mentioned 
for  the  purpose  of  enabling  the  magistrate  to  deal 
with  them  by  way  of  abatement  as  compensation 
to  the  master  in  cases  of  complaint  by  him ;  and 
the  only  words  which  have  any  capacity  of  con- 
struction consistent  with  the  intent  that  the  Act 
shall   apply  to  the    present  case  are  the  words 
"assess  and  determine  the  amount  of  compensa- 
tion and  damage."     But  these  words  seem  to  me 
not   appropriate    to    the    supposed  object.      To 
''assess  and  determine  compensation  or  damage  ** 
are  well  known  and  appropriate  words  to  express 
very  different  remedies  from  an  order  to  pay  a 
sum  certain,  and  as  the  Legislature  knew  how  to 
enact  in  the  earlier  statutes,  IViq  coiv^ecvaeiice^ 
of  holding  the  new  statutes  to  oppV^  m^  uoX.  X.o  \>^ 


lost  sight  of.  By  this  constraction  the  master  is 
expos^  to  an  order  by  a  ma^trate  to  tnj 
amount,  and  without  any  distinction  between 
different  classes  of  servants,  and  this  is  done  hj 
mere  implication  and  without  any  express  words 
indicating  any  such  intention.  It  is  Quite  tnie 
that  the  force  of  this  argument  is  weakened  hj 
the  absence  of  any  limit  in  the  case  of  '*  compen- 
sation or  damage."  But  the  argament  derived 
from  that  circumstance,  although  entitled  to 
weight,  does  not  to  my  mind  outweigh  the  annihi- 
lation of  the  limit  and  distinction  between  classes  of 
employed  in  the  other  case,  and  I  look  upon  the 
absence  of  that  limit,  in  the  case  of  a  new  pro- 
vision, as  an  unintentional  omission.  To  think 
otherwise  would  be  to  suppose  that  the  Legislatare 
intended  to  give  to  a  single  justice  a  power  of  thns 
deciding  without  any  appeal  or  any  power  to 
resort  to  any  superior  tribunal  (for  certiorari  is 
taken  awa^  by  sect.  23)  except  by  a  case  under 
20  &  21  Yict.  to  an  amount  beyond  that  whidi  it 
has  given  to  a  County  Court  judf^^e  with  carefol 
provision  for  an  appeaL  I  do  not  say  that  any 
supposed  consequences  are  to  be  taken  into  ac- 
count in  construing  an  Act  of  Parliament  in  cases 
where  the  intention  of  the  Legislature  is  dear,  bat 
they  ought  to  weigh  in  a  case  like  the  present 
where  there  is  an  absence  of  clear  and  express 
enactments.  And  for  these  reasons  I  oome — not 
without  doubt — to  the  oonolusion  that  the  adjudi- 
cation by  the  magistrate  under  the  9th  section 
was  without  jurisdiction,  and  therefore  no  bar  to 
the  proceedings  in  the  County  Court,  and  thac  the 
case  must  be  remitted  to  that  tnbunal  to  be  heard 
and  be  determined  by  its  merits 

Blackburn,  J.,  delivered  the  judgment  of  the 
majority  of  the  court  (Cookbum,  O.  J.,  Blackbani 
and  Mellor,  JJ.) — In  these  cases  the  plaintiffs, 
journeymen  painters,  sued  the  defendant,  their 
employer,  in  the  County  Court  for  waffes.  Tbe 
defence  set  up  was  that  the  plaintiffs  had  sum- 
moned the  defendant  before  a  police  magistrate 
under  the  Master  and  Servant  Act  1867,  for  the 
same  cause,  and  that  he  had,  af^r  hearing  the 
evidence,  determined  on  the  merits  against  Uiem, 
and  so  the  matter  was  res  judiccUn,  Tbe  Conntj 
Court  Judge,  on  this  being  proved,  gave  judgment 
for  the  defendant.  And  on  appeal  the  question 
stated  for  the  opinion  of  this  court  is  whether  the 
decision  of  the  police  magistrate  under  the 
80  &  31  Vict.  c.  141,  8.  9,  upon  the  hearing  of  the 
summonses  so  taken  out  by  the  plaintiffs  respec- 
tively, were  or  were  not  a  bar  to  the  summonses 
in  the  County  Court.  It  was  not  contested  on 
the  argument  before  us  that  if  the  police  magi- 
strate had  jurisdiction  his  decision  on  the  menta 
was  a  bar ;  but  it  was  contended  that  the  plaintiiB 
had  made  a  mistake  in  going  before  him,  as  it  was 
alleged  that  justices  have  no  jurisdiction  under 
the  Master  and  Servant  Act  1867  (30^31  Vict. 
c.  141 )  against  an  employer  on  a  question  as  to 
wages.  I  now  proceed  to  give  my  reasons  tor  the 
opinion  I  have  formed.  The  statute  20  Geo.  % 
c.  19,  enacted  that  after  the  25th  March  1747, 
"  all  complaints,  difiterences,  and  disputes  that 
shall  happen  or  arise "  between  masters  and 
mistresses  and  (inter  alids)  **  artificers  and  handi- 
craftsmen "  (words  which  include  ionmeyinen 
painters)  "  shall  be  heard  and  determuMKi  by  one 
or  more  justice  or  justices  of  the  peace.**  It  then 
^Ives  the  justices  power  to  exsunine  witnesiss  on 
Q^xXi^  ^^  %xA  \A  tciti^K5^  tfcdsc  for  paymeoft  of  io 
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wages  to  8Uoh  serTant,"  as  to  the  justices  seem 
jnst,  so  that  the  sum  in  question  does  not  exceed 
lOZ.  to  a  servant  in  husbandry,  or  52.  to  an  arti- 
ficer, &c.  And  against  this  order  there  is  an 
appeal  given  to  the  Quarter  Sessions ;  but  by  a 
subsequent  Act,  4  Geo.  4f,  o.  34,  s.  5,  the  appeal  to 
Quarter  Sessions  is  taken  away.  This  Act  is  ex- 
tended by  10  Greo.  4,  o.  53,  to  all  persons  engaged 
in  the  several  manufactures,  &g,  mentioned  in 
17  Geo.  3,  c.  56,  that  is,  almost  if  not  miite  every 
manufacture  carried  on  in  England.  It  is  clear 
from  the  provision  that  the  justice  might  make 
an  order  for  the  payment  of  wages  (not  exceeding 
lOL  or  52.)  that  the  Legislature  meant  to  include 
disputes  as  to  wages  in  the  general  words  "  com- 
plaints, differences,  and  disputes  that  shall  happen 
or  arise."  The  order  made  by  the  justices  to  pay 
money  is  made  bv  Jervis*s  Act  (11  &  12  Yict. 
o.  43),  enforceable  by  distress,  or  in  default  of  dis- 
tress by  imprisonment  as  a  debtor.  Such  having 
been  the  state  of  the  statute  law,  as  to  the  power 
of  justices  to  decide  summarily  complaints  as  to 
wa^es,  when  the  30  &  31  Vict.  c.  141  came  before 
the  Legislature,  we  have  to  see  how  it  was  altered. 
The  Legislature  inserted  in  a  schediile  seventeen 
different  statutes,  amongst  which  we  ficd  20  Geo. 
2,  c.  19 ;  14  Geo.  4,  c.  34 ;  and  10  Geo.  4,  o.  52. 
It  then  by  sect.  3  enacts  that  ''nothing  in  this 
Act  shall  apply  to  any  contract  of  service  other 
than  a  contract  within  the  meaning  of  the  enact- 
ments in  the  first  schedule,  or  some  or  one  of 
them,'*  "  or  to  anything  arising  between  employer 
or  employed  other  than  things  to  which  the  said 
enactments  respectively  apply."  These  words,  it 
may  be  observea.  are  negative  only,  and  though 
it  may  be  conjectured  that  it  was  intended  that 
the  new  legislation  should  extend  to  all  things 
mentioned  in  the  enumerated  Acts,  that  intention 
is  not  expressed.  It  seems,  however,  clear  that 
the  case  of  an  artificer  or  handicraftsman,  suing 
his  employer  for  wages,  is  within  20  Geo.  2,  c.  19, 
and  therefore  that  case  is  not  excluded  by  the  nega- 
tive part  of  sect.  3.  Sect.  3  then  proceeds  "  and  in 
respect  of  all  things  to  which  this  Act  applies  the 
respective  provisions  of  this  Act  are  herebv  sub- 
stituted for  such  of  the  enactments  as  would  have 
applied  if  this  Act  had  not  been  passed."  This 
leaves  open  the  question  whether  this  Act  applies 
to  a  suit  for  wages  ;  but,  if  it  does  apply,  it  makes 
an  important  change  in  the  remedy.  For  under 
20  Geo.  2,  c.  19  the  remedy  for  an  artificer  was  to 
obtain  an  order  for  the  payment  of  a  sum  not 
exoeeding  52.,  enforceable  under  Jervis's  Act.  If 
this  Act  applies,  the  artificer  may  obtain  an  order 
for  the  payment  of  the  amount  of  compensation, 
together  with  costs,  without  any  limit  as  to  the 
amount.  And  this  absence  of  any  limit,  I  think, 
is  the  onlv  difference  in  the  jurisdiction  of  the 
justice  under  the  one  Act  or  the  other.  For  there  is 
no  appeal  under  the  present  Act  (see  sect.  22),  and 
any  order  under  it  is  expressly  enforceable  under 
Jervis's  Act.  I  do  not  think  that  this  change  is  at 
all  unreasonable,  for  52.  is  now  a  much  lower  limit 
than  it  was  in  20  Geo.  2  (1747).  And,  though  it  is 
argued  that  the  effect  is  to  give  the  justice  juris- 
diction exceeding  that  of  the  County  Court,  I 
think  the  possibility  of  a  dispute  arising  as  to 
wages  involving  502.  is  too  remote  to  have  been 
in  the  contemplation  of  the  Legislature.  In  ea 
quoB  fre^tnenUu8  <iceidutU  preveniant  jwra.  The 
ohuige  IB  eyidentlv  in  &vour  of  the  artificer,  who 
baa  the  election  whether  he  will  sue  in  the  County 


Court  or  in  the  Superior  Court,  or  take  the  cheap 
summary  proceeding,  which  is  final ;  but  it  is  a 
change  such  as  employers  cannot  reasonably  object 
to,  as  it  only  puts  the  employed  on  the  same  foot- 
ing as  the  employer,  who  may  apply  for  an  order 
for  compensation  without  limit  as  to  amount.     I 
now  proceed  to  consider  the  question  whether  this 
Act  does  apply  to  a  complaint  that  wages  are  un- 
paid, to  which  under  his  contract  the  artificer  alleges 
he  has  a  right,  the  master  alleging  that  he  is  not 
liable  to  pay  them.    That  depends  on  the  true 
construction  of  sects.  4  and  9.     Section  4  enacts 
that  wherever  the  "  employer  or  employed  "  shall 
neglect  to  fulfil  any  contract  of  service,  or  "  when- 
ever any  question,  difference,  or  dispute  shall  arise 
as  to  the   rights  or  liabilities   of  either   of   the 
parties,"  the  party  aggrieved  may  lay  a  complaint, 
and  obtain  a  summons    returnable    before    two 
justices  or  a  magistrate.    The  words  here  used  of 
"  question,  difference,  or  dispute  which  shall  arise" 
are  almost  identical  with  those  used  in  20  Geo 
2  c.  19,   viz.,  "  complaints,  differences,  and  dis- 
putes which  shall  happen  or  arise ;"  and  as  the 
words  of  20  Geo.  2  c.  19  clearly  embrace  a  dispute 
as  to  wages,  1  think  in  this  Act  similar  words 
should  be  construed  in  a  similar  way.     Besides,  it 
seems  to  me  that  in  their  natural  grammatical 
sense    the    words    are    applicable  to  a    question 
whether  the  servant  had  a  right  to  receive  pay- 
ment of  a  sum  alleged  to  be  earned  under  the 
contract,  and  whether  the  employer  was  liable  to 
pay  the  same.    And  1  have  not  been  able  to  dis- 
cover any  reason  why  disputes  as  to  wages  should 
be  excluded  from  the  summary  operation  of  this 
Act.     So  far  the  Act,  though  certainly  ill  drawn, 
is,  1  think,  not  worse  than  usual,     it  requires  a 
person  seeking  to  understand  it  to  peruse  and 
understand  seventeen  Acts  of  Parliament,  and 
when  this   troublesome    task  is   performed  the 
meaning  of  the  Legislature  in  this  Act  is  not  so 
clear  as  it  might  easily  have  been  made.     But  the 
Act  so  far  is  intelligible,  and  uses  language  which, 
I  think,  shows  an  intention  to  embrace  this  case. 
But  now  comes  sect.  9,  which  is  so  penned  as  to 
raise  the  doubt  in  this  case.  It  would  be  obviously 
perfectly  nugatory  to  bring  an  employer  before  the 
magistrate  on  a  complaint  by  the  artificer,  unless 
the  magistrate  has   power  given  to  him  to  make 
and  enforce  a  decision  against  the  employer.  Now, 
sect.  9  enacts  what  different  things  the  magistrate 
may  do,  and  it  is  contended  that  no  one  of  those 
things  will  apply  to  such  a  complaint  as  this.     It 
is  argued  (I  think  quite  correctly)  that,  however 
clearly  the  earlier  part  of  the  Act  may  seem  to 
indicate  an  intention  to  enable  the  magistrate  to 
bring  the  emplo^'er  before  him  on  such  a  complaint, 
it  must  be  disregarded  if  it  appears  cloarly  that 
the  magistrate  can  do  nothing  with  him  when  he 
appears.  But,  on  the  other  hand,  if  the  Legislature 
have  (as  I  think  they  have)  expressed  an  inten- 
tion to  bring  the  employer  before  the  magistrate, 
the  clause  which  enacts  what  the  magistrate  is  to 
do  ought  to  be  understood  (if  the  words  will  bear 
it)  in  such  a  sense  as  to  enable  the  magistrate  to  do 
something  with  the  employer  when  brought  before 
him.    I  do  not  say  that  the  words  are  to  be 
strained,  but  only  that  they  are  to  be  so  construed 
if  they  will  bear  that  meaning.    Now,  sect.  9  says 
the  magistrate  ''  either  shall  make  an  abatement 
of  the  whole  or  part  of  the  wages  then  already 
due  to  the  employed,"  "  or  else  shall  direct  the 
fulfilment  of  the  coiL\ic^\i^*  '^  ^x  ^^»!^  ^i^sk^  vksi^N^^ 
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the  contract,  discharging  the  parties  from  the  same, 
and  apportioning  the  amount  of  wages  dne  np  to 
the  completed  period  of  such  contract,"  **  or  else, 
where  no  amount  of  compensation  or  damage  can 
be  assessed,  or  where  pecuniary  compensation  will 
not,  in  the  opinion  of  the  magistrate,  meet  the  cir- 
cumstances of  the  case,  impose  a  fine  not  to  ex- 
ceed 201"  So  far  the  provisions  (though  some  of 
them  are  such  as  might  be  applicable  against  an 
employer)  are  such  as  to  show  that  the  person 
framing  them  had  in  his  mind  that  which  is  no 
doubt  the  common  case,  where  the  employer  is 
complainant,  and  the  employed  defendant ;  but 
then  it  goes  on  "  or  else  shall  assess  and  determine 
the  amount  of  compensation  or  damage,  together 
with  the  costs  to  be  made  to  the  party  complaining, 
inclusive  of  the  amount  of  any  wages  abated,  and 
direct  the  same  to  be  paid  accordingly."  This  in 
terms  is  applicable  to  the  party  complaining, 
whether  that  party  be  the  employer  or  the  em- 
ployed ;  it  contemplates  that  the  employer  may  lie 
the  party  complaining,  in  which  case  the  benefit 
he  may  receive  from  the  abatement  of  wages,  if 
any,  is  to  be  taken  into  account ;  but  it  is  not  con- 
fined to  such  cases ;  and  it  certainly  seems  to  me 
that  the  language  in  its  ordinary  sense  expresses 
what  would  be  a  proper  judgment  on  a  question 
raised  as  to  whether  the  complainant,  being  an 
artificer,  had  a  right  under  the  contract  of  service 
to  wages,  the  liability  to  pay  which  was  denied  by 
the  employer.  It  was  objected  on  the  argument 
that  the  apt  and  proper  words  in  such  a  case  would 
be  to  authorise  a  magistrate  to  order  the  payment 
of  the  wages,  instead  of  authorising  him  to  assess 
the  damages  sustained  in  consequence  of  the  non- 
payment. I  am  not  sure  that  the  suggested  words 
would  be  more  appropriate  than  those  used.  In 
the  courts  of  common  law  the  party  who  had 
earned  wnges  might  either  sue  for  the  wages  as  a 
debt  and  recover  the  amount,  or  bring  an  action 
of  assumpsit,  and  recover  the  same  sum,  as  dam- 
ages for*  the  breach  of  contract  in  not  paying 
them.  But  I  think  it  enough  that  the  form  of 
words  used  is  sufficient  to  embrace  the  case,  which, 
for  the  rcasonsll  have  given  I  think  the  Legislature 
had  in  contenoplation.  I  think  the  judgment  in 
the  County  Uourt  was  right,  and  should  be 
aflfirmed. 

Judgmen  i  for  defendant 

Attorney  for  plaintifi*,  E.  J.  Anning. 

Attome>  8  for  defendant.  Wood  and  Hare, 


V.C.  BACON'S  COURT. 

B«i>orted  bj  F.  Oould  and  H.  L.  F]U8S&,  Esqn., 
Banisterfi-at-Law. 

June  8,  9,  and  10, 1875. 

The  Attokney- General  v.  The  Hacknbt  Local 

Board. 

Nuisance — WaferconrBef  pollution  of— Sewer — In- 
junction— The  Metropolis  Local  Management 
Ame7idmpnt  Act  1862  (25  ^  26  Vict.  c.  102), 
s.  106 — Notice — Costs. 

The  fact  that  a  watercourse  is  tlie  natural  drain  of  a 
district^  and  is  polluted  to  some  extent — but  not 
so  as  to  he  a  nuisance  or  to  prevent  a  qualified 
enjoyment  of  it — hy  the  sewage  of  some  of  the  houses 
on  its  banks  flowing  or  draining  into  i<,  dftes  not 
entitle  a  local  hoard  of  health*  to  treoii  it  oa  a 


common  sewer,  and  to  conned  other  sewers  wi& 
it  so  thai  it  becomes  a  public  nuisasi^e^ 
It  is  unnecessary,  before  instituiing  proceedings  w 
the  Court  of  Chancery  for  an  injuneHon  to  restram 
a  local  board  of  health  from  continuing  a  nm- 
sance,  to  serve  the  notice  required  hy25  ^2/6  VicL 
0.  102,  s.  106;  such  notice  refers  only  to 
proceedings  at  law. 
In  answer  to  a  biUJUed  against  a  local  hoards  to 
restrain  them  from  polluting  a  watercourse,  ikf^ 
contended — which  contention  failed — that  tin 
watercourse  was  a  sewer,  and,  as  such,  was  vested 
in  them  under  certain  statutes,  and  claimed  tkti 
right  to  treat  it  cu  a  common  sewer.  They  aJn 
pleaded  that  the  biU  was  filed  witho^U  any  noti^ 
or  complaint  to  them,  and  that  before  biUfiUd,  tkey 
had  commenced  and  were  constructing  a  scheme  of 
drainage  which  woidd  entirely  remove  the  nui- 
sance,  and  thai  the  plaintijj,  although  informed  of 
these  fa^ts,  and  offered  every  facility  for  inspecting 
the  works,  persisted  vn  bringing  the  suit  on  to  a 
hearing. 
Held,  that  the  defendants  must  nevertheless  pay  the 

costs  of  the  suit. 
This  was  an  information  at  the  relation  <^  J.  M. 
Yetts  to  restrain  the  Hackney  Local  Board  from 
polluting  a  watercourse,  which  bordered  his  pro- 
perty, by  discharging  sewage  into  it. 

The  bill  stated  that  Joseph  Tett«  was  and  had 
been  for  many  years  the  occupier  of  a  messuage, 
called  Marsh  Mouse,  and  eight  acres  of  land,  and 
also  the  proprietor  of  several  freehold  properties 
in  Homerton  of  which  the  occupiers  had  cattle 
rights  on  Hackney-marsh.  That  the  plaintiff's 
eight  acres  of  land  were  bounded  on  the  east  and 
south  by  a  natural  watercourse  or  brook  called  the 
Marsh  Brook. 

That  the  Marsh  Brook  in  1855  took  its  beginning 
near  Leas'  Dock  on  the  River  Lea,  and  was  also  sup- 
plied with  water  from  the  natural  drainage  of  the 
land  through  which  it  flowed.  It  ran  through 
Hackney-marsh,  passed  the  premises  of  the  plain- 
tiff, and,  in  1855,  emptied  itself  into  the  River 
Thames. 

That  by  the  Metropolis  Local  Management  Act 
1855,  the  sewers  situate  within  the  Hackney 
District,  which  in  1855  were  vested  in  the  Metro- 
politan Commissioners  of  8ewers  with  th«  rights 
and  incidents  connected  therewith  under  sect.  68 
ot  the  same  Act,  became  vested  in  the  Hackney 
Local  Board  of  Works. 

That  no  right  or  interest  in  the  Marsh  Brook 
was  vested  in  the  Metropolitan  Comraissioners  of 
Sewers,  and  therefore  the  defendants  never 
acquired  ony  right  or  power  over  it. 

That  the  Marsh  Brook  in  1855  contained  clean 
wholesome  water  in    which    there    was  a  great 

Quantity  of  small  fish,  and  that  the  cattle  on 
Lackney-marsh  would  drink  the  water,  and  that 
the  plaintiff  by  virtue  of  his  occupation  of  Marsb- 
house  and  otherwise  was  entitled  to  a  cattle  right 
or  right  of  turning  cattle  into  the  Hackney-marsh, 
which  abuts  west  on  the  Marsh  Brook  and  also  the 
use  of  *the  water  of  the  bi*ook  for  the  cattle. 

That  since  1870  the  water  in  the  brook  became 
less  clear,  and  had  gradually  become  dark  and 
thick,  the  fish  deserted  it,  and  the  cattle  were 
unable  to  drink  the  water,  and  that  latterly  the 
water  had  become  a  black  fluid  loaded  with  sewage 
matter  and  human  excrement  emitting  a  mmt 
offensive  smell  so  that  the  plaintiff  and  his  ^nily. 
\  %xA  QiOii^T  T«^\d^w^  in  the  uei|(hboiirbood»  M 
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suffered  extremely  from  the  bad  smells  proceeding 
from  the  brook  which  were  a  nuisance  and  inja- 
rions  to  publid  health. 

That  the  first  connection  of  any  of  the  defen- 
dants' sewers  with  the  Marsh  Brook  was  in  1870, 
when  they  turned  a  sewer  from  Buccleugh-terrace, 
Upper  Clapton,  into  the  Marsh  Brook,  and  that 
since  that  time  they  had  made  or  permitted  the 
connection  or  drainage  of  other  new  drains  and 
sewers  under  their  control  into  the  Marsh  Brook. 

That  the  defendants  by  their  acts  had  rendered 
the  contents  of  the  Marsh  Brook  as  bad  as  those 
of  any  common  sewer,  and  the  plaintiff  prayed  for 
an  injunction  to  restrain  the  defendants  from 
turning  or  caiTying  any  sewage  matter  into  the 
Marsh  Brook,  or  permitting  any  new  sewer  or 
drain  to  communicate  with  any  existing  sewer 
which  had  its  outfall  into  the  Marsh  Brook ;  from 
treating  the  Marsh  Brook  as  a  sewer  under  the 
powers  of  any  Act  of  Parliament,  and  from  cover- 
ing it  over  or  preventing  the  access  of  the  plamtiif 
and  other  persons  having  a  right  to  turn  cattle  on 
Hackney-marsh  to  it;  and  from  continuing  the 
oonnection  of  any  sewers  under  their  control  with 
the  Marsh  Brook  to  be  fouled  by  any  sewage 
matter. 

The  defendants,  by  their  answer,  admitted  that 
the  plaintiff's  property  was  boanded  by  a  natural 
watercourse,  but  alleged  that  such  watercourse 
was  not  a  brook,  but  a  sower,  and  was  then  and  had 
been  for  more  than  twenty- six  years  past,  called 
the  Marsh  Sewer,  and  was  never  known  as  the 
Marsh  Brook ;  and  that  the  sewer  never  emptied 
iUtelf  directly  into  the  Biver  Thames,  but  in  1855 
emptied  itself  into  the  Hackney  Brook  sewer 
which  emptied  itself  into  the  Biver  Lea,  and  the 
Biver  Lea  emptied  itself  into  the  Biver  Thames. 
They  asserted  that  the  Marsh  Sewer  had  always 
from  a  long  time  previous  to  the  year  1843  been 
and  been  treated  as  a  common  sewer,  and  that 
under  the  11  &  12  Yict.  c.  112  it  was  a  sewer  vested 
in  and  under  the  management  and  control  of  the 
Metropolitan  Commissioners  of  Sewers,  who  had 
acquired  and  exercised  rights  and  interests  in  and 
over  it  accordingly.  That  in  the  year  1843  the 
then  Commissioners  oi  Sowers  made  a  survey  of 
their  district  the  result  of  which  was  embodied  in 
a  map,  and  that  in  such  map  the  Marsh  Sewer 
along  its  whole  course  was  marked  as  a  sewer  under 
their  jurisdiction  ;  and  that  under  and  by  virtue  of 
the  Metropolis  Local  Management  Act  1855,  s.  68 
the  Marsh  Sewer  became  vested  in  them  and  they 
acquired  right  and  power  over  the  same  as  being 
a  sewer  at  the  date  of  the  Act.  They  also  alleged 
that  the  Marsh  Sewer  was,  in  fact,  the  proper  outfall 
sewer  of  the  district  through  which  it  flowed, 
and  admitted  that  they  had  constructed  or  permitted 
other  drains  to  be  connected  with  it,  and  insisted 
that  they  had  a  right  to  drain  any  sewer  under 
their  control  into  it.  They  admitted  that  the 
sewer  was  at  times  a  nuisance,  but  denied  that 
it  was  injurious  to  health,  and  claimed  the  right 
under  the  powers  vested  in  them  by  the  Act  of 
Parliament  to  treat  it  as  a  sewer  within  their 
jurisdiction  by  covering  it  over,  or  to  prevent  the 
access  to  it  by  the  plaintifiT  and  his  cattle.  They 
submitted  that  notice  under  sect.  106  of  the  Metro- 
polis Local  Management  Act  1862  ought  to  have 
been  served  on  them  previous  to  any  proceedings 
*  being  instituted  against  them.  They  asserted 
thev  had  lately  adopted  and  were  carrying  out 
with  all  reasonable  dispatch  a  scheme  for  the  con* 
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struction  of  a  sewer  by  which  the  nuisance  com- 
plained of  would  be  completely  removed,  and 
which  would  not  involve  the  covering  of  the  Marsh 
Sewer  or  the  prevention  of  the  access  to  it  of  the 
plaintiff  or  of  his  or  ether  persons'  cattle ;  that 
such  scheme  had  been  adopted  and  commenced 
before  the  tiling  of  the  bill,  and  that  the  suit  had 
been  instituted  without  any  previous  notice  or 
complaint  to  them;  that  as  soon  as  they  were 
served  with  the  bill  their  solicitor  wrote  and 
informed  the  plaintiff  of  the  scheme  which  they 
were  carrying  out,  and  offered  him  all  reasonable 
opportunities  of  inspecting  the  works,  and  satisfy- 
ing himself  of  the  progress  they  were  making,  and 
suggested,  in  order  to  prevent  any  further  litiga- 
tion, that  some  arrangement  should  be  come  to, 
but  that  the  plaintiff,  however,  insisted  on  con- 
tinuing his  proceedings. 

Kay,  Q.O.  and  E,  G.  Batten,  for  the  plaintiff,  the 
relator,  referred  to  28  «fc  29  Vict.  c.  75,  ss.  10,  11, 
and  contended  that  the  defendants  were  bound  not 
only  not  to  pollute  the  Marsh  Brook,  which  the  evi- 
dence clearly  proved  to  have  been  a  stream  of 
natural  drainaj^e,  but  to  protect  it.  The  acts  of 
the  defendants  amounted  to  an  injurious  nuisance, 
and  the  plaintiff  was  entitled  to  an  injunction. 
They  cited 

Reg.  V.  Godmanchester  Local  Board,  L.  Bep.  1  Q.  B. 

228; 
Rex  V.  IVhite,  1  Barrows  833  ; 
The  Attorney 'General  v.  The  Corporation  of  Leeds, 

L.  Bep.  5  Ch.  App.  583 ;  22  L.  T.  Rep.  N.  S.  330. 

EddiSf  Q.C.  and  /.  M.  Solomon,  for  the  defen- 
dants, contended :  First,  that  the  Marsh  Brook 
was  and  always  had  been  a  sewer,  and  had  as  su  h 
become  vested  in  the  defendants  under  11  &  12 
Vict.  c.  65  and  18  &  19  Vict.  c.  120 ;  secondly,  that 
before  instituting  any  "  proceedings  '*  the  plaintiff 
was  bound  under  25  &  26  Vict.  c.  102,  s.  106  to  give 
the  defendants  a  mouth's  notice,  PoaUom  v. 
Thirsk,  L.  Rep.  2  C.  P.  449 ;  (a)  thirdly,  that  th(^ 
bill  was  filed  without  any  such  notice,  and  after 
steps  had  been  taken  to  make  works,  now  nearly 

(a)  The  Metropolis  Management  Amendment  Act  1862 
(25  &  26  Yiot.  c.  102),  s.  106  provides  :  That  no  writ  or 
prooesB  shall  be  issued  oat,  against,  or  served  upon,  and  no 
proceeding  shall  be  instituted  against,  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  district  board  or  their 
clerk,  or  any  clerk, surveyor,  contractor,  officer,  or  person 
whomsoever  acting  under  their  or  any  of  their  direotiond, 
for  anything  done  or  intended  to  be  done  under  the 
powers  of  such  board  or  vestry  under  the  Acts  in  the  said 
Act  now  in  statement  referred  to,  or  the  said  Act  now  in 
statement,  until  the  expiration  of  one  calendar  month 
next  after  notice  in  writing  shall  have  been  served  upon 
snch  board  or  vestry,  or,  where  the  action  or  proceeding 
■hall  be  against  luoh  officer  or  other  person  acting  under 
their  or  any  of  their  directions,  shall  have  been  delivered 
to  Mm  or  left  at  his  office  or  place  of  abode,  stating  the 
cause  of  action  or  grounds  of  the  proceeding  or  demand 
and  the  name  and  place  of  abode  of  the  intended  plaintiff 
or  claimant  or  of  his  attorney  or  agent  in  the  cause  or 
proceeding,  and  upon  the  trial  of  any  action  the  plaintiff 
shall  not  be  permitted  to  go  into  evidence  of  any  cause  of 
action  except  such  as  is  stated  in  the  notice  so  served  or 
delivered,  and  unless  such  notice  be  proved  the  jury  shall 
find  for  the  aefendant,  and  every  such  action  aud 
proceeding  shall  be  brought  or  commenced  within  six 
months  next  after  the  accrual  of  the  cause  of  action  or 
ground  of  claim  or  demand,  and  not  afterwards,  and  every 
such  action  shall  be  laid  and  tried  in  the  ooonty  or  place 
where  the  cause  of  action  aoorued,  and  not  elsewhere. 
And  the  defendant  shall,  in  any  suoh  action,  b^  at  liberty 
to  plead  the  senesal  issue,  and  give  the  said  Acts  referred 
to  m  the  said  Aot  now  in  statement,  and  the  said  Act 
now  in  statement,  and  all  ipeoial  matter  in  evidAaA^ 
thecennder. 


594 


MAGISTRATES'  CASES. 


T.C.  B.] 


Thb  Attoknxt-Gens&al  v.  The  Hackvit  Local  Boabd. 


[Y.C.E 


completed,  which  weald  entirely  remove  the 
naiBance  complained  of,  and  that  the  plaintiff,  hy 
persisting  in  his  suit  after  the  offer  contained 
in  the  answer,  was  not  entitled  to  any  costs. 

No  reply  was  called  for. 

The  yice-Chancbllor. — I  think  that  the  plain- 
tiff has  established  his  title  in  this  case,  and  I 
think  that  the  Attorney-General  has  shown  his 
right  to  institute  this  suit.  I  am  disposed  to 
mention,  in  the  first  instance,  the  objection  that 
the  notice  required  by  the  Act  of  Parliament  in 
the  cases  there  mentioned,  and  for  the  purposes 
for  which  that  clause  was  introduced  into  the  Act 
of  Parliament,  has  no  application  whatever  to  the 
case  before  me.  The  policy  of  the  law  is  that  if 
these  public  bodies,  entrusted  with  powers  for 
public  purposes,  in  the  course  of  exercising  those 
powers,  commit  any  inadvertence  or  irregularity 
or  wrong,  before  anybody  has  a  right  to  require 
payment  from  them  in  respect  of  that  wrong, 
they  shall  have  an  opportunity  of  setting  them- 
selves right,  they  shall  have  the  period  of  a  month 
for  the  purpose  of  making  amends,  or  for 
restoring,  if  they  have  taken  away  anything,  and 
of  paying  for,  if  thev  have  done,  any  damages.  That 
is  the  meaning  of  the  clause.  But  what  is  there 
in  it  which  excludes  the  authority  of  the  Court 
of  Chancery  P  Giving  to  any  proceedings  contem- 
plated by  the  clause  or  giving  to  any  proceeding 
the  widest  signification  which  anybody  desires, 
what  has  that  to  do  with  the  speedy  remedy 
which  the  law  gives  to  a  man  who  complains  of 
an  injury  which  can  best  be  redressed  by  an 
injunction  P  If  he  were  to  wait  for  a  month,  the 
wrong  of  which  he  complains  might  become 
irreparable.  The  use  of  an  injunction  is  to  restrain 
a  wrong  which  is  in  progress,  something  which  is 
threatened,  and,  although  in  this  case,  there  has 
been  no  application  for  an  interlocutoiy  injunction, 
that  is  because  of  the  nature  of  the  defence  which 
is  set  up  by  the  defendants'  answer,  because  they 

Elead  that  thev  have  a  certain  right.  The  common 
iw  case  to  which  Mr.  Eddis  referred  is  a  plain 
illustration  of  what  I  am  saying.  There  an  action 
was  brought  against  a  contractor  of  the  Metro- 
politan Board  of  Works,  for  damages  sustained  by 
reason  of  his  negligence  in  executing  certain 
works.  He  had  mistakenlv  constructed  the 
works,  the  consequence  of  which  was  that  water 
flowed  in  to  the  injury  of  the  plaintiff.  There 
was  no  ground  for  an  injunction — the  thing 
was  done.  It  would  be  the  first  time  that 
any  such  objection  has  succeeded,  not  the  first 
time  it  has  been  raised,  if  I  held  that  where  a 
man  has  an  equitable  title  to  the  interposition  of 
this  court  by  way  of  injunction,  the  speedy  present 
remedy  thai  is  provided  here,  he  is  prevented  from 
asserting  that  right  because  the  Act  of  Parliament 
says  **  that  before  an  action,  or  any  other  proceed- 
ing,** and  the  other  words  contained  in  that  Act, 
**A  month's  notice  shall  be  given"  before  the 
plaintiff  is  allowed  to  open  his  mouth  or  to  utter 
anything  aloud.  I  think  that  contention  cannot 
be  sustained.  Then,  tm  to  the  main  part  of  the 
case,  it  seems  t€  me  to  be  a  very  reasonably  plain 
one.  This  is  unquestionably  a  watercourse.  I 
call  it  by  that  name  not  to  insist  upon  it — it  may 
be  called  a  sewer,  if  anybody  likes  to  give  it  the 
name  of  a  sewer ;  that  would  not  alter  the  nature  of 
the  thing — issuing  from  the  Biver  Lea,  and 
proceeding  in  the  course  described  upon  the  plan, 
parsing  by,  and  surrounding  a  &Q\d  Vk^oh^^  \a 


the  plaintiff,  and  for  years  it  is  proved  by  unqoei- 
tioned  evidence  that  the  watercoarse  contained 
pure  water — not  the  most  pure  water  that  could  be 
pfot,  there  may  have  been  some  drains  from  houei 
mto  it,  and  probably  there  were — bat  for  fem  it 
continued  in  such  a  state  of  parity  that  it  wm 
nothing  like  a  public  nuisance.     It  was  osefnl  far 
the  cattle,  who  had  a  right  to  drink  of  it ;  and  it 
was  enjoyed  by  the  persons  whose  lands  boondad 
either    side  of  it.      Of  late   years    its  cfaaneler 
has    been    totally    changed.      Abont    five  yem 
ago     the    whole    of    the    sewage     of    a   pbee 
called    Buccleuch-terrace    was    tamed    into  thii 
water,  turned  into  it  with  the  sanction  and  by 
the  authority  of  the  Commissioners  of  Sewers  by 
the  present  local  board  of  health.     The  effect  of 
that  is  described  by  the  reports  which  were  nude 
to  the  local  board  of  health  by  their  officers.    One 
of  them  calls  it  an  elongated  cesspool,  I  belieTe,  md 
another  says  that  it  is  foul  and  filthy  to  the  kec 
degree.     Those    are    their   own  words,  not  the 
plaintifi^s.    That  is  the  state  in  which  the  plaintiff 
found  it,  when,  years  having  passed,  and  everyday, 
perhaps  every  hour,  adding  to  the  inconvenioioe^ 
at  last  it  becomes  insufferable.     Then  he  files  hie 
bill,  not  before ;  and  it  is  said  becaase  the  Act  d 
Parliament  gives  to  the  local  board  of  health  sU 
authority  over  all  sewers,  as  it  does  unquesdos- 
ably,  the  local    board    of     health     would    have 
power     to    say    how    the    drainage     shall    be 
effected.     But    what    power    have    they   under 
the  Act   of    Parliament    or    in    common    tenae 
or    common  justice   to   say  that,   because  more 
houses  have  been  built  in  the  district,  th.y  will 
add  to  the  nuisance  and  injury  already  esperienoed 
and  permit  anybody  who  builds  houses  upon  the 
bank  to  drain  the  drains  into  the  watercourse.  Thit 
is  not  the  meaning  of  the  Act  of  Parliament.  Thet 
is  not  an  exercise  of  the  powers  which  the  Coa- 
missioners  of  Sewers  have.     I  am  not  desiroas  to 
limit   their   powers   in  the  slightest  de^^ree,  for 
the  Legislature  has  decided  that  they  shall  hift 
very  extensive  powers,  yet  the    Legislature  his 
not    decided,  and  the    law  will  not  countenance, 
the  proposition  which  indeed  has  not  been  argued 
on   the  part  of  the    defendants,  that    what^rer 
their   power  may  be  it  may   anthorise  them  to 
commit  a  nuisance.      I  have  it  from  the  defen- 
dants themselves  that  by  the  conduct  which  they 
have  thought  fit  to  pursue,  possessing  all  these 
powers,  they  have   made   an  elongated  cesspool 
above  the  plaintiff*s  premises,  and  have  r^daced 
it  to  a  condition  of   foulness    and    filthin<*ss.    Is 
the  law  of  this  country  such  as  to  compel  a  maa 
to   submit  to  that,  and  is  he  to  be  depnred  of 
the  right  to  the  enjoyment  of  the  water  more  or 
less  pure  in  the  stream?     It    is    said   that  tbe 
commissioners  have  such  powers    (and  they  are 
made  judges  upon  the  subject  no  doubt)  th&s  if 
they  find   that   the   sewers   are    in    any  case  a 
nuisance  they  can   cover    them    up.     That  is  a 
remedy  which  does  not  apply  to  the  present  case, 
for  whether  this  be  callea  a  sewer,  as  the  ddfSf 
dants  call  it,  or  whether  it  be  osdled  a  brook,  ae 
the    plaintiff  calls    it,    you     cannot    sever   oe 
character   of  watercourse  from   its  character  of 
sewer.      You    cannot,    by    calling    it    a   s©iwr, 
deprive   people    of  rights    they     have    alreadly 
acquired.    That  is  what  the  defendants  have  dose 
in  this  case ;  and,  on  that  point,  it  is  not  the  leeei 
emarkable  that   the  defendants*  witnesses,  vte 
\  vLi^e^sNt  Q\i  ^aUin^  it  a  sewer,  pot  in  eridsiios anay 
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which  describes  it  as  that  which  is  a  sort  of  con- 
tinuation of,  or  which  falls  into,  the  Hackney 
Brook.  That  is  called  the  Hackney  Brook,  but 
lor  the  purposes  only  of  their  present  contention 
is  called  the  Marsh  Sewer.  Whether  it  is  called 
the  Marsh  Sewer  or  not,  in  my  opinion,  is  of  no 
kind  of  consequence.  I  think  that  the  plain- 
tiff is  entitled  to  the  relief  which  he  asks  to 
prevent  the  defendants,  who  have  the  powers  of 
dealing  with  the  sewage  in  any  way  they  think 
fit  according  to  law,  provided  they  do  not  commit 
a  nuisance,  from  continuing  that  which  they  them- 
selves Bay  and  prove  is  a  very  foul  nuisance.  I 
think  the  plaintiff  has  also  a  clear  right  to  prevent 
them  draining  from  any  houses  which  may  here- 
after be  built.  That  is  the  relief  which  he  asks  for 
by  the  bill.  The  defendants  have  put  in  an  answer 
in  which  they  insist  on  their  legal  rights.  They  say 
that  they  have  done  nothing  that  the  court  ought 
to  restrain  them  from   doing,  or  for  which  the 

Elaintiff  can  have  any  ground  of  complaint.  If 
e  chose  to  bring  the  cause  to  a  hearing  in  that 
state,  in  my  opinion,  their  complaint  that  they  had 
not  notice  of  the  intention  to  file  his  bill  loses  all 
its  point  and  force.  I  think,  therefore,  upon  the 
whole,  that  the  injunction  must  go  as  it  is  asked. 
Considering  what  is  in  evidence  before  me  as 
to  the  state  of  the  works,  by  which  I  under- 
stand the  nuisance  has  been  entirely  cured.  I  am 
inclined  to  let  the  operation  of  this  injunction  be 
suspended  for  any  time  that  seems  to  be  reason- 
able, excepting  only  the  injunction  which  prevents 
them  from  making  any  new  communication. 
As  to  the  costs  of  the  suit  it  seems  to  me 
only  reasonable  that  the  defendants  should  pay 
those  costs,  it  would  be  highly  unjust  that  the 
plaintitf  with  such  a  cause  of  complaint  as  he 
alleges  and  proves,  met  by  such  a  defence  as  has 
been  set  up  against  him,  should  have  to  bear  the 
burthen  of  that  litigation  out  of  his  own  pocket. 
Solicitor  for  the  plaintiff,  /.  if.  Yetts. 
Solicitor  for  the  defendant,  R.  EllU. 


COURT  OF  QUEEIV'S  BENCH, 

K«ported  by  J.  Shoktt  and  M.  W.  McKbllak,  £sqr8., 
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A^^ril  26  and  May  26, 1875. 

Reg.  v.  Chaktkell. 

Frevtniion  of  Cruelty  to  Animals  Act  1849  (12  ^  13 

Vict.  c.  92),  8.  26 — Certiorari. 
A  writ  of  certiorari  cannot  issue  to  bring  up  and 
quash  an  order  of  sessions  affirming  a  conviction, 
eubjfict  to  a  case  for  the  opinion  of  a  8ii/perior 
Courty  where  the  certiorari  is  taken  away  by  th6 
Acl  under  which  the  conviction  procA^eded.       • 
The  apf)ellant  was  convicted  before  justices  under 
the  Pii'vention  of  Cruelty  to  Animals  Act  1849 
(12  &  13  Vict.  c.  92),  and  the  conviction  had  been 
affirmed  by  the  quarter  sessions,  subject  to  a  case 
for  the  opinion  of  this  court,  and  a  writ  of  cer- 
tiorari  had  been  issued  for  the  purpose  of  bnnging 
the  case  before  the  court.    A  rule  hud  been  ob- 
tained to  supersede  the  writ,  on  the  ground  that 
sect.  26    of  the    Act  absolutely    prohibited   its 
issuing. 

12  &  13  Vict  c.  92.  8.  26,  provides :  "That  no 
oonviction  made  under  the  authority  of  this  Act, 
nor  any  order,  judgment,  or  proceeding  relative 
thereto,  shall  be  quashed  for  want  of  form,  or  be 


removed  by  certiorari  or  otherwise,  into  any  of  her 
Majesty's  Superior  Courts  of  Becord." 

Lord  showed  cause. 

Waddy,  Q.C.  supported  the  rule.    The  follow- 
ing cases  were  referred  to : 
•      Reg  V.  The  Justices  of  Middlesex,  8  D.  &  B.  117  ^ 
Reg.  V.  Boulthee,  4  A.  &  E.  498  ; 
Reg  V.  Thomas,  7  E.  &  B.  999 ; 
Reg.  V.  Dickenson,  7  E.  &  B.  831 ;  26  L.  J.  204,  M.  C. 

Cur.  adv.  vuU. 

May  26. — The  judgment  of  the  court  (Black- 
burn and  Field,  JJ.)  was  now  delivered  as  follows 
by 

Field,  J. — The  rule  obtained  in  this  case  was  to 
supersede  a  writ    of  certiorari,    quia   improvide 
emanavU.    The  certiorari  was  for  the  purpose  of 
bringing  up  to  quash  an  order  of  the  Justices  of 
Sussex  in  Quarter  Sessions,  whereby  they  condi- 
tionally confirmed  a  conviction  of  the  appellant 
under  the  Prevention  of  Cruelty  to  Animals  Act 
(12  &,  13  Vict.  c.  92),  subject  to  a  case  for  the 
opinion  of  this  court.    The  writ  of  certiorari  was 
issued  for  the  purpose  of  bringing  the  case  before 
the  court.    The  objection  to  it  was,  that  such  a 
writ  was  absolutely  prohibited  by  the  26th  section 
of  the  Act,  and  coula  not  issue  even  for  this  pur- 
pose, and  we  feel  ourselves  bound  to  yield  to  the 
objection.    The  form  of  the  commission  of  the 
peace,  which  gives  the  justices  jurisdiction,  ap- 
pears never  to  have  been  altered  from  the  first. 
It  is  found  in  Latin,  as  it  originally    issued  in 
Dal  ton's  Justices  of  the  Peace,  p.  17,  and  in  Eng- 
lish, as  it  is  now  issued  in  Dickinson's  Quarter 
Sessions,  p.  59,  and  it  contains  the  following  nro- 
viso : — "  Provided  always  that,  if  a  case  of  diffi- 
culty, upon  the  determination  of  any  of  the  pre- 
mises before  you,  or  any  two  or  more  of  you,  shall 
happen  to  arise,  then  let  judgment  in  no  wise  be 
given  thereupon  before  you,  or  any  two  or  more  of 
you,  unless  in  the  presence  of  one  of  our  justices 
of    either    bench,    or   of    one    of    our    justices 
appointed  to  hold  the  assizes  in  the    aforesaid 
county."    This  not  merely  empowers,  but  requires 
the  justices,  in  any  case  of  difficulty,  to  obtain  the 
opinion  of  a  judge,  and  by  implication  requires  the 
judge  to  give  his  opinion.     We  can  find  no  traces 
of  the  manner  in  which  the  presence  of  a  justice  of 
either  bench  at  the  sessions  was  ever  obtained. 
The  justices  of  the  peace  are  required  to  attend  at 
the  assizes,  which,  in  early  times,  was  not,  as  it 
now  is,  a  mere  form ;  and  there  could  be  no  prac- 
tical difficulty  in  obtaining  the  presence  of  a  justice 
of  the  bench  so  long  as  the  pressure  of  business 
was  not  80  great  as  to  prevent  his  having  time  to 
attend  to  the  sessions  business.    A  practice,  how- 
ever, seems  to  have  arisen,  by  which,  instead  of 
adjourning  the  sessions  to  the  assizes,  and  then 
deciding  the  case  which  the  justices  thought  of 
difficulty,  in  the  presence  of  the  judge  of  assize, 
the    sessions    stated    the    case    on    which    they 
found  difficulty,  in  writing,  and  decided  it  accord- 
ing to  the  opinion  of  the  judge  of  assize  given 
upon  that  case,  and  we  find  traces  of  this  practice 
being  resorted  to  as  late  as  the  year  1734,  but 
it    was  probably    attended    by    inconveniences, 
which  led  finally  to  its  disuse  in  favour  of  the 
practice  with  which  we  are  now  familiar,  of  decid- 
ing the  appeal  conditionally,  and  subject  to  the 
opinion  oi  this  court,  upon  any  question  of  law 
stated  by  the  justices  upon  a  case  reserved  by  them. 
We  cannot  discover  the  time  when  thia  modftxxs. 
practice  b«caiii<^  «a\A3ck\^i^&i^.  ^  ^^^r»x^  \vsa^ 
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Anonymoua  case  (2  Salk.  486),  that,  as  early  as 
Hilary  Term  11  Will.  3,  an  attempt  was  made  to 
reserve  a  case  for  the  opinion  of  the  Court  of 
King*8  Bench,  but  that  court  refused  to  entertain 
it,  and  remitted  it  to  the  judge  of  assize.  This  was 
in  the  time  of  Lord  Holt.    It  appears  from  the 
discussion  in  Reg.  v.  Tedford  (Burr.  S.  C.  57),  that 
in  the  time  of  Lord  Hordwioke  the  modern  prac- 
tice existed,  but  had  not  completely  superseded 
the  old  practice.    In  Nolan's  Poor  Laws  (the  first 
edition  of  which  was  published  in  1807),  the  prac- 
tice of  stating  a  case  for  the  Kine's  Bench  is  men* 
tioned  as  having  completely  superseded  the  old 
practice  of  obtaining  the  opinion  of  a  judge  of 
assize.    The  question  whether  a  case  was  one  of 
difficulty  or  not,  fit  to  be  reserved  for  the  court,  was 
to  be  determined  by  the  sessions,  and  not  by  the 
parties ;  but  if  they  found  it  one  of  difficulty,  and 
stated  a  case  for  the  opinion  of  the  court,  then  it 
became  necessary  that  a  certioran  should  issue  to 
bring  that  case  before  the  court,  that  being  the 
only  mode  by  which  the  order  could  be  brought 
into  the  court  having  jurisdiction  to  quash  or  con- 
firm it.     But  there  can  be  no  doubt  that  a  great 
many  orders,  good  and  valid,  and  worthy  to  nave 
been  upheld  on  the  merits,  were  often  quashed  for 
bome  technical  defect  in  an  age  in  which  technical 
and  formal  objections  prevailed  more  than  they, 
happily,  do  now,  and  hence  it  became  common  to 
insert  in  statutes  and  provisions  that  orders  or 
convictions    under    these    Acts    should    not    be 
qu&shed  for  error  in  form,  or  removed  by  certiorari. 
We  think  it  could  hardly  be  the  intention  of  the 
Leffislature  that  a  provision  so  directed,  and  pro- 
perly directed,  against  objections  of  a  technical 
and  formal  character,  should  extend  to  exclude  the 
jurisdiction  of  the  court  to  entertain  anv  substan- 
tial question  of  law  which  the  justices  themselves 
are  desirous  of  raising,  this  result  being  arrived  at 
solely  in  consequence  of  an  enactment  prohibiting 
the  putting  in  force  of  the  formal  machinery  neces- 
sary for  the  purpose  of  briuging  up  the  order  from 
the  court  below;  and  if  it  were  res  integra,  we 
should  be  much  inclined  to  hold  that  writs  of 
certiorari,  issued  for  the  purpose  of  bringing  up  a 
case  stated  by  the  sessions,  were  impliedly  ex- 
cepted from  such  enactments.     But  as  far  back  as 
1770,  when  the  practice  upon  questions  of  bringing 
up  cases  was  more  recently  established,  the  Court 
of  Qunen's  Bench  (Lord  A^ansfield  being  present) 
held  that  their   jurisdiction  was  excluded  by  a 
similar  provision  in  a  Turnpike  Road  Act :  (Keg. 
V.  Micklethwayte,  4  Burr.  2522.)     Again,  in  the 
more  recent  case  (cited  during  the  argument)  of 
Ut'j.  V.  The  Justices  of  Middlesex  {ubi  sup.),  the 
same  result  was  arrived  at,  and  the  rule  was  for- 
mally recognised  in  the  subsequent  case  of  Beg.  v. 
Dickenson  {ubi  sup.),  although  the  judgment  was 
given  upon  anotner  ground.     We  are,  therefore, 
clearly  bound  by  this  long-standing  judicial  con- 
struction of  the  provision  in  questiou  to  hold  that 
we  had  no  p)ower  to  issue  the  writ  in  this  case. 
It  is,  however,  right  to  remark  that  Lord  Kenyon 
in  his  day  expressed  an  opinion  that  the  practice 
of  taking  away  the  certiorari  by  statute  had  then 
become  too  frequent ;  and  it  does  appear  to  us  that 
the  attention  of  the  Legislature  should  be  specifi- 
cally directed  to  the  question  whether  it  is  desirable 
to  give  this  extensive  effect  to  the  clause  prohi- 
biting the   certiorai-i,  or  whether  the  legislation 
adopted  in  sub-sects.  107  &  108  of  the  General 
Mighw&j  Act  (5  &  6  Will.  4,  c.  bO^,  m\g\i\.  n^x.  >o^ 


extended  to  all  Acta  in  which  the  certiorari  is 
taken  away,  so  as  to  proyide  a  conyenieDt  mode  of 
having  any  substantial  question  of  law  upon  which 
the  justices  have  doubts  settled  by  the  hiirhett 
authority.  In  the  language  of  Erie,  J.,  in  the  list 
dted  case,  we  think  Siat  the  restoration  of  Uw 
use  of  the  certiorari  would  be  a  "  salutary  addition 
to  the  laws."  Upon  the  argument  of  the  role,  it 
was  contended  on  behalf  of  the  defendant  that 
whatever  might  be  the  effect  of  the  26th  section  in 
excluding  the  jurisdiction  under  this  Act,  the  writ  of 
certiorari  in  question  haying  been  iasued  with  the 
consent  of  the  counsel  for  the  informant  oould  not 
now  be  quashed.  Even,  howeyer,  had  there  been 
express  consent  of  the  parties,  we  are  at  a  loss  to 
understand  how  such  consent  could  operate  to 
give  this  court  a  jurisdiction  which  the  Legisla- 
ture has  in  express  terms  prohibited  its  having.  It 
is  true  that  in  the  case  of  Reg.  v .  Dickenson  {ithi 
sup.),  the  court  did  express  an  opinion  in  a  similar 
case,  in  compliance  with  the  consent  and  wish  of 
the  parties,  out  this,  if  it  can  be  justified  at  all,  can 
only  be  so  on  the  ground  that  the  party  there  wis 
precluded  from  raising  the  objection  alter  having 
procured  the  case  to  be  stated.  In  the  present 
case  the  informant  cannot  be  so  estopped,  as  it 
appears  that  his  counsel,  at  the  hearing  of  the 
appeal,  objected  to  any  case  bein|^  stated,  relying 
expressly  on  the  26th  section,  and  cannot,  there- 
fore, in  any  view  be  said  to  have  procured  it  to  he 
stated.  It  is  very  unfortunate  that  the  sessions 
should  haye  disposed  of  this  appeal,  subject  to  the 
opinion  of  this  court,  on  a  case  which  cannot  be 
brought  before  it.  What  the  effect  of  this  is  mast 
be  considered  by  the  parties.  It  is  not  the  ques- 
tion now  before  us.  We  can  only  say  that  the  mle 
to  quash  the  certiorari  must  be  made  absolute. 

Rule  abeolute. 

Attorney  for  the  prosecution,  A.  Leslie. 
Attorney  for  defendant,  JET.  /.  Lynch, 
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Monday,  May  24,  1875. 
P&ENTicE  V.  London,  Longhubst,  and  othbbs. 

Building  society — Assignee  of  sha'^es — Refusal  ot 
trustees  to  admit  assignee  as  member  —  Actum 
by  assignee — Plea  of  arbitration  clauses — Wkdkfr 
jurisdiction  of  court  ousted — 10  Geo.  4,  c.  56  #.27 
—6^7  WUX.  4,  c  32,  ss.  1.  4. 

Where  an  assignee  of  shares  in  a  building  sod^t 
established  under  6^7  WilL  4,  e.  32,  claims  h 
b*i  admitted  as  member  on  the  ground  of  tht 
assignment,  and  the  trustees  of  the  society  r^fusf 
to  admit  him,  the  question  of  his  right  to  admif- 
sion  may  not  be  referred  to  arbitration  so  as  to 
oust  the  jurisdiction  of  the  courts. 

The  defendants  were  the  trustees  of  a  buitdiitf 
society,  established  under  6^7  WiU.  9,  c  32.  whiA 
incorporated  10  Oeo.  4,  c.  5t$,  so  far  at  cmplieM 
to  building  societies.  By  sect,  27  of  the  laWr 
Act  it  is  provided  that  **  provision  shall  be  modi 
by  one  or  more  oj  the  rules  "  of  stieh  soaetist 
**  specifying  whether  a  reference  of  every  motkr 
in  dispute  between  any  such  sode^  and  amy  Mi- 
viducil  member  thereof,  or  peraon  clahmmg  oa 
account  of  a/ny  member"  ehail  bemad*  tojustiem 
\      of  \X«  •9«aAA  ufv  iA  arbitrators  to  be  •  -  ^  >-- 
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manner  thereinafter  directed"  and    one  of  the 
rules  of   the  defendante*  society  provided  that 
**  shotdd  any  dispute  arise  respecting  the  construe" 
Hon  of  either  these  rules,  or  any    alterations 
thereof**  or  on  any  ground  whatever  which  would 
affect  the  interests  of  the  society  **  hetwe^m  any  of 
the  trustees  and  any  mefmher  of  the  society,  and 
which  covld  not  he  saMsfactonly  settled  by  the 
board  of  management,**    such  dispute  shcul  be 
referred  to  arbitration  in  manner  thereinafter 
mentioned, 
F.,  being  secretary  of  the  defendants*  society,  boT' 
rowed  200Z.  of  the  plaintiff,  and  having  transferred 
to  him  certain  shares  in  the  society   by  way  of 
secfurUy  for  the  loan,  afterwards  decamped  owing 
a  sum,  ofiWl,  to  the  society,  whereupon  the  society 
(which  had  had  no  notice  of  the  transfer)  declared 
the  transferred  shares  cancelled,  and  refused  to 
admit  the  plaintiff  as  member.      The  plaintiff 
then  su^d  the  defendants  as  trustees  for  refusing 
to  admit  him,  and  the  defendants  set  up  the  dc' 
fence  that   the    dispute  between    them  and    the 
plaintiff  mas  su^.h  a  dispute  as  ought  to  have  been 
referred  under  10  Oeo,  4,  c.  56,  s.  27,  and  the  rule 
made  pursuant  thereto. 
Held,  thicU  such  section  had  no  application,   and 
the  plaintiff  having  been  nonsuited  at  the  trial,  a 
rule  to  enter  a  verdict  for  the  amount  bon-owed 
by  F,  made  ahsohUe, 
Declaration  against  the  defendants  as  tnistees  of 
a  benefit  bailding  society  called  the  Albion  Mutaal 
Benefit  Society  that  before  the  happening  of  the 
grievances  thereinafter  mentioned  one  A.  u.  Foote 
was  a  member  of  the  society  aforesaid,  and  pos- 
sessed of  certain  shares  therein,  which  shares  he 
was  entitled  to  assign  and  transfer  according  to 
the  regulations  of  the  said  society,  and  that  while 
be  was  so  possessed  thereof,  and  before  he  bad 
done  anything  to  disentitle  himself  therefrom,  he 
had  transferred  the  same  to  the  plaintiff  for  value 
to  hold  the  same,  subject  to  the  payments  and 
regulations    prescribed  by  the  said  society,  and 
the  plaintiff  agreed  to  accept  and  did  accept  the 
same  subject  to  the  said  payments  and  regula- 
tions. 

Averment  of  performance  of  conditions  pre* 
cedent.  / 

Breach  that  the  defenuants  did  not  nor  would 
pay  certain  large  sums  of  money  to  the  plaintiff, 
and  did  not  nor  would  admit  the  plaintiff  to  the 
benefit  and  advantages  to  which  he  was  entitled  as 
a  member  of  the  said  society  and  as  the  holder  of 
the  said  shares. 

There  was  also  a  count  for  conversion  of  the 
shares,  and  a  common  money  count  in  respect  of 
shares  bargained  and  sold. 

There  were  ten  picas,  the  material  ones  being 
the  sixth  and  tenth.  The  sixth  was  to  the 
effect  that  the  defendants'  society  was  a  building 
society  established  under  6  &7  Will.  4,  c.  32(aT, 

(a)  The  following  eoaotmentB  and  roles  of  the  society 
are  material,  10  Geo.  4,  o.  55,  a.  27.  '*  Provision  Bhall  be 
Bade  by  one  or  more  of  the  ralea  of  eYerjr  eaoh  society 
.  •  .  speci^ng  whether  a  refer uuue  of  every  matter  in 
diipiite  between  any  Aueh  society,  or  any  person  acting 
under  them,  and  any  individnai  member  thereof,  or 
person  claiming  on  aooonnt  of  such  member,  shall  be 
made  ...  to  jnatices  of  the  peace  ...  or  to  arbiiratora 
.  .  .  and  whatever  award  shall  be  made  by  the  aaid 
arbitrator  .  .  .  shall  be  binding  and  oonolasive  on  all 
pardee,  and  shall  be  final  to  all  intents  and  porposes 
without  appesl  or  being  anbjeot  to  the  control  of  one  or 
man  Josfioee  oL  the  peace,  and  shall  not  be  removed  or 


and  that  by  the  rules  of  the  said  society  duly 
framed,  certified,  and  enrolled  according  to  law,  • 
and  according  to  the  statutes  in  such  case  made 
and  provided,  it  was  amongst  other  things  provided 
that  should  any  dispute  arise  respecting  the  con- 
struction of  the  said  rules  or  any  of  the  clauses, 
matters,  or  things  therein  contained,  or  which  on 
any  ground  whatever,  would  affect  the  interest  of 
the  baid  society  between  any  of  the  trustees  or 
officers,  and  any  one  or  more  of  the  members  of 
the  society,  or  any  person  or  persons  claiming  on 
account  of  any  member  or  members  which  could 
not  be  satisfactorily  settled  by  the  board  of 
management  or  a  majoricy  of  members  present 
at  a  special  or  general  meeting  such  dispute 
or  disputes  should  be  referred  to  arbitrators  tiO 
be  elected  at  the  first  meeting  after  the  said  rules 
were  certified,  none  of  them  being  beneficially 
interested,  directly  or  indirectly  in  the  funds  cf 
the  said  society,  and  that  in  each  case  of  dispute 
the  names  of  the  arbitrators  should  be  written  on 
pieces  of  paper  and  placed  in  a  box  or  glass,  and  three 
whose  names  were  first  drawn  by  the  complaining 
party  should  decide  the  matter  in  dispute ;  that 
the  said  rules  were  in  full  force  and  effect  upon 
and  at  the  time  of  the  accruing  of  the  supposed 
causes  of  action  and  disputes  in  the  said  first  count 
mentioned,  and  that  the  same  were  a  dispute 
between  the  defendants  as  trustees  as  aforesaid, 
and  the  said  Adam  Clark  Foote  as  a  member  of 
the  said  society,  and  plaintiff  as  a  person  claiming 
on  account  of  a  member  of  the  said  society,  and 
was  a  dispute  which,  according  to  the  said  rules 

removable  into  any  coart  of  law,  or  restrained  or  re- 
Btrainable  by  the  injnnctiun  of  any  court  of  equity  .  .  .** 

By  6  &  7  Will.  4,  c.  32,  s.  1  "it  shall  be  lawful  for 
any  number  of  persons  "  to  establish  building  societiefl 
of  the  character  therein  mentioned,  "  and  to  and  for  the 
members  of  each  society  from  time  to  time  to  assemble 
together,  and  to  make,  ordain,  and  constitute  such 
proper  and  wholesome  rules  and  regulations  for  the 
government  and  guidance  of  the  same  as  to  the  maior 
part  of  the  members  shall  seem  meet,  so  as  such  rules 
shall  not  be  repugnant  to  the  express  provisions  of  the 
Act,  and  to  the  general  law  of  the  realm."  By  sect.  4 
all  the  provisions  of  10  Geo.  4,  c.  56,  **  so  far  as  the  same 
or  any  part  thereof  may  be  applicable  to  the  purpose  of 
anv  benefit  building  society,  and  to  the  framing  ot  any 
rules  thereof  shall  extend  to  such  benefit  building  socicoy 
in  the  same  manner  as  if  the  provisions  of  the  said  A  t 
had  been  therein  expressly  re-enacted. 

Bule  6  of  the  defendants'  society  was  as  follows :  "Any 
shareholder  desirous  of  using  his  shares  in  the  society 
for  the  purpose  of  security  or  otherwise  may,  on  formal 
application,  obtain  a  certificate  signed  jointly  by  the 
secretary  and  himself,  stating  the  amount  standiLg  u> 
the  credit  of  his  shares,  and  such  shares  cannot  be  wiiL. 
drawn  or  otherwise  dealt  with  until  the  return  of  the 
share  certificate  for  cancellation."  Rule  7  provided  that 
the  signatures  to  every  transfer  should  be  attested  by  the 
secretary  as  witness,  and  gave  a  "form  of  transfer," 
whereby  the  transferee  agr^d  to  accept  the  traaxferred 
shares  "  subject  to  the  payments,  rules,  and  regulations 
of  the  society."  Rule  30  was  as  follows  :  "  Should  any 
dispute  or  disputes  arise  respecting  the  construction  of 
either  these  rules,  any  of  the  clauses,  matters,  or  things 
herein  contained,  or  any  additions,  alterations,  or 
amendments  hereof,  or  on  any  ground  whatever  which 
would  affect  the  interests  of  the  society,  between  any  of 
the  trustees  or  officers  and  any  one  or  more  of  the  mem- 
bers of  the  society,  or  any  person  or  persons  claiming  on 
account  of  any  member  or  members,  and  which  cannot 
be  satisfactorily  settled  by  the  board  of  manairement  or 
a  majority  of  members  present  at  a  special  or  general 
meeting,  such  dispute  or  disputes  shall  be  retired  to 
arbitration  in  manner  hereinafter  mentioned."  ^Th«  x^^ 
then  set  out  the  mKOBax  ^1  vtXss^sn^^^  ^«^  *'»>'  ''^^  ^fifi^ 
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of  the  said  society  in  the  plea  above  set  forth,  and 
the  statutes  in  such  case  made  and  provided, 
ought  to  be  settled  by  arbitration  as  aforesaid,  as 

grovided  by  the  said  rules,  and  that  all  conditions 
ave  been  performed  and  all  thin^i^s  happened  and 
all  times  elapsed  necessary  to  entitle  the  defen- 
dants or  trustees  as  aforesaid  and  the  said  society, 
and  to  oblige  the  plaintiff  to  have  the  said  dispute 
80  settled,  and  nothing  happened  or  was  done  to 
prevent  the  defendant  being  so  entitled,  and  the 
plaintiff  being  so  obliged  as  aforesaid. 

The  10th  plea  was,  to  the  money  counts,  and 
repeating  the  allegations  of  the  6th  plea,  was  to  the 
effect  that  the  causes  of  action  in  the  said  money 
counts  were  disputes  between  the  plaintiff  as  a 
member  of  the  society,  or  a  person  claiming  on 
account  of  a  member  and  the  defendants  as  trus- 
tees, and  ought,  therefore,  to  have  been  referred  to 
arbitration. 

The  plaintiff,  taking  issue  on  the  other  pleas,  re- 
plied to  the  6th  and  10th  pleas  that  the  rule  in 
the  said  pleas  mentioned  became  and  was  in  opera- 
tion as  against  the  plaintiff  by  reason  of  the  non- 
Serformance  by  the  defendants  of  certain  con- 
itions  precedent  to  the  operation  and  validity 
thereof,  to  wit,  that  five  arbitrators  should  b>e 
elected,  &c.,  which  conditions  precedent  had  not 
been  performed ;  and  further,  that  the  causes  of 
action  in  the  first  and  third  coants  mentioned 
were  not  disputes  between  the  defendants  as 
trustees,  and  the  said  Foote  as  a  member  and  the 
.plaintiff  as  claiming  on  account  of  a  member ;  and 
that  the  said  causes  of  action  were  not  nor  was 
any  of  them  disputes  or  a  dispute  which,  according 
to  the  said  rules  and  the  statutes,  ought  to  be 
settled  by  arbitration  as  provided  by  the  said  rules, 
and  by  reason  of  the  premises  the  defendants  were 
disentitled  to  have  the  said  causes  of  action  so 
settled. 

There  was  also  a  demurrer  to  the  6th  and  10th 
pleas  on  the  ground  that  the  rule  there  relied  on 
was  not  authorised  by  statute.  The  defendant, 
Longhurst,  pleaded  separately,  but  so  far  as  is 
material  to  this  report  his  defence  did  not  differ 
from  that  of  the  other  defendants. 

The  cause  came  on  to  be  tried  before  Denman,  J. 
and  a  common  jury,  at  the  London  Sittings  after 
Trinity  Term  1874,  when  the  following  facts  ap- 
peared: 

The  plaintiff  was  an  accountant  in  the  city  of 
London,  and  Mr.  A.  C.  Foote,  when  secretary  of 
the  society  of  which  the  defendants,  London  and 
Longhurst,  with  three  others,  were  trustees,  had 
borrowed  moneys  amounting  in  the  whole  to  200Z. 
of  the  plaintiff,  to  whom  he  had  transferred  four- 
teen shares.  Foote  not  long  afterwards  got  into 
greater  difficulties,  and  finally  absconded,  owing 
the  society  about  4001.  In  part  sat  isfaction  of  this 
debt,  the  shares  which  Foote  had  transferred  to 
the  plaintiff  were  declared  cancelled  (after  the 
traupfer),  the  amount  stending  to  the  credit  of 
Foote  in  the  books  of  the  society  being  200L  9«.  6d. 
at  the  date  of  such  cancellation.  The  society  had 
never  had  any  notice  of  the  assignment  by  Foote 
to  the  plaintiff.  The  amount  actually  advanced 
by  Prentice  to  Foote  was  200Z.,  but  there  was  a 
memorandum  by  way  of  equitable  mortgage  in 
respect  of  1001.  only. 

Upon  these  facts  the  learned  judge  directed  a 
nonsuit  with  leave  to  move  to  enter  a  verdict  for 
the  plaintiS  for  2001.  or  1001.  as  tih©  coutt,  B\io\i\d 


accordingly  on  the  ground  thab  the 
of  the  courts  of  law  was  no6  ouated. 

Prentice,  Q.C.,  and  Lumley  SmUhfioriAie  defen- 
duite,  except  the  defendant  Iiongliarst^  now  showed 
cause.  It  18  well  established  law  that  the  effect  of 
the  enactments  under  which  the  defendants'  society 
was  incorporated,  and  of  similar  enactments,  is  to 
exclude  the  jurisdiction  of  the  saperior  ooorts : 

Crisp  V.  Bunbury,  8  Bing.  894 ; 

Thompson  v.  PUmet  Buuding  Society,  28  L.  T.  Bep. 

N.S.  549;  L.  Bep.  15  Eq.  383 ;  42  L.  J.  304  Ch. ; 
Armitage  v.  WaUer,  26  L.  T.  Bep.  OJ3. 182  ;  2  Kaj 

&J.211; 
Ex  parte  Payne,  5  D.  &  L.  679 ; 
Reg.  V.  Mildenhall  Savings  BoMh,  6  A.  &  E.  9S2 ; 
Reeves  v.  White,  17  Q.B.  995 ; 
TroU  V.  Hughes,  16  L.  T.  Bep.  O.S.  260 ; 
Pratt  on  Friendly  SooietiM,  7th  ed.  p.  47;  8iiied. 

▲.B.  1873,  p.  46. 

"  The  Legislature,"  said  Wood,  V-C,  in  ArmOage 
V.  Walker  (ubi  eup.),  "  intended  carefally  to  provide 
that  these  societies  should  not  be  dragged  before 
courte  of  law  or  equity,  if  it  could  possibly  be 
avoided,  and  has  taken  care  to  enact  that  the 
whole  discussion  of  their  affairs  shall  be  disposed 
of  in  a  cheap  and  summary  manner  by  the  decdsioo 
of  any  arbitrator  or  justice  as  the  parties  shall 
choose,  and  when  they  have  onoe  made  their  elec- 
tion, the  power  of  the  justice  or  arbitrator,  acting 
always  within  the  rules  of  the  society,  is  complete, 
and  IS  not  subject  to  revision  by  any  coort  of  law 
or  equity."  The  principle  established  by  the 
authorities  clearly  applies  to  the  plaintiff,  who, 
unless  he  is  a  member,  has  no  oJaim  upon  the 
society  at  all.  He  is  therefore  in  this  dilemma : 
Either  he  is  a  member,  in  which  case  his  claim 
must  be  referred,  or  he  is  not  a  member,  in  which 
case  his  claim  fails.  [Hbbtt,  J. — The  case  of  the 
plaintiff  is  not  that  he  is  a  member,  it  is  racier 
that  the  defendants  will  not  admit  him  to  be  a  mem- 
ber.] At  all  evento,  he  claims  *'  on  aoooant  of"  a 
member  within  the  meaning  of  rule  30.  If  the 
plaintiff's  claim  be  allowed,  the  arbitration  clauses 
may  be  evaded  by  any  member  assigning  his  shares 
to  a  stranger,  and  then  suing  in  respect  of  them. 
[Brett,  J.,  referred  to  Morison  v.  Olover  (4  Ex. 
430),  the  effect  of  which  will  be  found  staled  in 
the  judgment  of  the  Lord  Chief  Justice]  The 
intention  of  the  Legislature  as  to  assignment  dearlj 
appears  from  the  analogous  statute  18  &  19  Vict, 
c.  63,  by  s.  40  of  which  "  evexy  dispute  between 
a  member  of  a  friendly  society  established  under 
that  Act,  or  any  person  claiming  through  or  under 
a  member  or  under  the  rules  of  sach  society,  and 
the  trustees,  shall  be  decided  in  manner  directed 
by  the  rules  of  such  society,  and  the  decision  so 
made  shall  be  binding  and  conclusive  on  all  parties 
without  appeal."  The  operation  of  this  section  u 
by  20  &  21  Vict.  c.  101,  s.  6,  extended  expressly  to 
disputes  between  "  the  executors,  administrators, 
nominee,  or  assigns  of  a  member  '*  and  the  trus- 
tees of  the  society.  [Lord  Colebidoe,  C J^. — The 
word  **  assigns '  must,  1  should  imagine,  be 
confined  to  cases  where  the  suit  is  for  the  benefit 
of  the  assignor.  However,  that  may  be,  the  wnrd 
does  not  appear  in  the  Act  under  which  the  defen- 
dants* society  was  established.]  The  insertion  of 
the  word  in  an  analogous  enaotment  is  evidenoe  of 
the  general  policy  of  the  Legislature  which  was  to 
prevent  the  expense  of  litigation  by  tktB  establish- 
ment of  a  domestic  tribunal.  The  form  of  trant- 
fee  had  to  be  witnessed  by  the  aecraterr,  who,  in 


tne  plamtm  tor  2U0t.  or  lOOi.  as  tne  court  ^Vio\i\dL  V  tec  bad  to  be  witnessed  by  tbe  aecraterr.  woobin 
think  right,    and  a   rale  having  V)eeii  o\)\AYn!^  \  \»\i\a  caa^^  ^«j&  \iv\s^aKM  \»^^  tranafbror*    &y  giwf 
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no  notice  to  the  society  of  the  transfer,  the  plain- 
tiff condaoed  to  the  fiaad  of  the  secretary,  whose 
signature  was  intended  to  act  as  a  check  npon  im- 
proper transfers. 

JJarUng,  for  the  defendant  Longhnrst,  referred 
to  the  latter  portion  of  mle  4  of  the  society  which 
was  as  follows :  "  Any  member,  not  having  executed 
a  mortgage  to  the  society  who  may  continue  to 
neglect  the  payment  of  his  subscriptions,  until 
the  fines  and  charges  incarred  thereon  ecjual  the 
amount  of  subscriptions  already  paid  by  him,  shall 
thereupon  cease  to  be  a  member,  and  forfeit  all  the 
moneys  paid  in  respect  of  the  shares  on  which  such 
fines  and  charges  have  been  incurred  .  .  ."  Clearly 
this  is  a  rule,  the  application  of  which  might  give 
rise  to  a  dispute  which  would  have  to  be  referred 
to  arbitration  under  rule  30,  and  vet  the  applica- 
tion of  it  is  to  determine  membership.  Conversely 
it  is  equally  reasonable  that  the  commencement  of 
membership  should  be  referred  to  arbitration,  for 
in  both  cases  the  question  of  member  or  no  mem- 
ber is  the  one  at  issue. 

Mdntyi'e,  Q.C.,  and  F,  Turner,  for  the  plaintiff, 
•were  not  called  upon  to  support  the  rule. 

Lord  CoLE&moE,  C.J. — 1  am  of  opinion  that  the 
role  must  be  absolute  to  set  aside  the  nonsuit,  and 
to  enter  a  verdict  for  the  plaintiff  for  2002.  without 
interest.  The  ground  of  defence  which  has  taken 
is  shortly  this,  that  the  defendants  are  the  trustees 
of  a  society  under  the  Building  Societies  Acts,  and 
that  under  those  Acts  certain  disputes  fl4l  refer- 
able to  a  domestic  arbitration  which  ousts  the  juris- 
diction of  this  court,  and  that  this  is  one  of 
those  disputes.  Now  there  is  no  doubt  that  in  a 
great  number  of  cases,  against  the  correctness  of 
the  decisions  in  which  I  have  not  a  word  to  say, 
actions  brought  against  t  ne  trustees  of  societies 
of  this  kind  by  individuals  admitted  to  be  mem- 
bers have  been  either  restrained  in  equity  or 
defeated  at  law.  Crisp  v.  Bunbury  (8  Bing.  394) 
is  an  authority  very  strong  to  show  tha  even 
where  an  arbitration  has  been  demanded  on  the 
pait  of  the  member,  and  refused  on  the  part  of 
the  society,  the  trustees  can  set  up  the  arbitration 
clause  in  defence  to  an  action  springing  out  of  the 
vexy  same  dispute.  We  do  not  in  the  least  in- 
fringe upon  the  principles  established  in  that  case, 
but  to  this  case  those  principles  are  not  applicable. 
Here  we  have  an  action  upon  a  bond  fide  transfer 
of  his  shares  from  a  member  of  the  society  to  the 
plaintiff.  After  that  transfer  it  appears  that  the 
society  cancels  the  shares  transferred  and  retuses 
to  admit  the  plaintiff  as  a  member,  or  to  give  him 
any  of  his  rights  under  the  transfer.  The  plain- 
tiff claiuis  those  rights,  and  this  is  the  dispute 
between  the  parties.  That  such  a  dispute  as  this 
should  be  referable  under  the  arbitration  clauses 
is  a  proposition  which  the  mere  statement  of  it 
shows  at  once  to  be  untenable.  Morison  v.  Ohver 
(4  Ex.  430)  is  not,  to  be  sure,  an  authority  directly 
in  point.  It  is,  however,  a  case  d  fortiori  to  this. 
The  action  was  by  the  plaintiffs  as  trustees  of  a 
building  society  against  one  of  their  members 
whose  membership  was  never  in  dispute.  It  was 
admitted  that  among  the  matters  which  gave  rise 
to  the  action  there  were  matters  in  dispute  be- 
tween the  society  and  the  defendant  as  member. 
But  one  of  the  matters  out  of  which  the  action 
arose  was  of  a  different  character,  and  in  respect 
of  that  matter  the  defendant  was  not  sued  as 
member.  The  oourt  took  time  to  consider  their 
jndjgpnent,  and  Pollock,  O.B.  in  delivering  it  said : 


"  It  was  contended  on  behalf  of  the  defendant 
that  whatever  question  arose  between  the  society 
and  its  members  must  be  referred  to  arbitration, 
and  that  therefore  the  plea  was  good.  No  doubt 
some  of  the  grounds  of  action  were  matters  in 
dispute  between  the  society  and  the  defendant  in 
thejcharacter  of  a  member,  and  there  may  be  strong 
reason  for  saying  that  if  the  claim  had  been  en- 
tirely confined  to  matters  of  that  description,  the 
case  of  Crisp  v.  Bunbury  {ubu  eup,)  would  have 
applied.  On  consideration  we  are  of  opinion  that 
if  any  other  rule  be  established  than  this,  that 
matters  in  difference  between  the  society  and  its 
members  in  the  character  of  members  can  alone 
be  referred  to  arbitration — ^if  we  go  one  step 
beyond  that,  then  extraneous  matters  of  any  kind, 
which  may  happen  to  be  in  dispute  between  the 
society  and  its  members,  ought  to  be  the  subject 
of  a  reference.  It  appears  to  us,  therefore,  that 
the  words  'matters  in  dispute'  must  be  real 
matters  in  dispute  between  the  society  and  its 
members  ae  members  " — this  the  court  italicises — 
"and  not  in  any  other  capacity."  The  dispute 
here  being  whether  a  particular  person  be  a  mem- 
ber or  not,  I  cannot  hut  think  that  Morison  v. 
Olover  is  an  a  fortiori  case  to  this.  Then  Mr. 
Darling  refers  us  to  rule  4,  and  suggests  that  the 
effect  of  that  rule  and  of  rule  30  is'  to  bring  the 
determination  of  the  (question  of  membership  or 
non-membership  within  the  arbitration  clauses. 
If  that  be  the  construction  of  rule  4,  I  should 
doubt  whether  the  rule  would  not  be  ultra  vires. 
It  appears,  however,  that  rule  4  may  be  construed 
as  applying  only  to  cases  where  the  party  within 
its  meaning  has  been  once  a  member,  so  that  the 
arbitration  clauses  would  only  operate  upon  the 
question  whether  the  rules  under  which  members 
are  liable  to  expulsion  have  been  properly  applied 
in  a  particular  case.  The  concession  on  both  sides 
that  the  partv  was  once  a  member  would  be  a  con- 
dition precedent  to  the  arbitration  clauses  taking 
effect.  If  the  Legislature  had  intended  that  these 
arbitration  clauses  should  operate  in  cases  like  the 
present,  where  the  very  claim  to  membership  is 
repudiated  in  its  inception,  we  should  have  had  in 
sect.  27  of  10  Greo.  4,  c.  26  the  words  "  claiming 
to  be  members "  instead  of  the  words  "  claiming 
on  account  of."  The  nonsuit,  therefore,  was  wrong. 
No  case  has  been  cited  where  the  arbitration 
clauses  have  been  held  to  extend  so  far  as  we  are 
asked  to  extend  them,  and  the  cases  which  have 
been  cited  have  no  application.  We  should  be 
extending  those  authorities  far  too  widely  if  wo 
were  to  hold  that  they  applied  to  the  ordinary 
case  of  a  plaintiff  suing  a  building  society  in  his 
own  right. 

Brett,  J. — The  two  questions  here  are,  first, 
what  was  the  dispute  between  the  plaintiff  and 
the  defendants  P  and,  secondly,  whether  the  Act 
10  Geo.  4,  c.  56  could  prevent  the  plaintiff  from 
prosecuting  his  claim  in  the  ordinary  manner. 
Now,  as  to  the  first  question,  it  seems  that  the 
plaintiff  claimed  as  the  legal  transferee  of  the 
shares  formerly  held  by  Foote,  and  that  his  cause 
of  action  was  that  the  transferred  shares  were 
cancelled.  The  defendants'  answer  is  that  the 
plaintiff  is  not  the  legal  transferee,  inasmuch  as 
although  Foote  had  assumed  to  transfer  the 
shares,  so  far  as  he  could,  yet  that  he  could  not 
transfer  them,  and  the  defendant  had  cancelled 
them  on  account  of  certain  debts  owing  to 
them  by  Foote.    Such,  then«  wea  tANA^^J^'^iSjftkNafcr 
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.       ,  ..s  the  plaintiff  legal  trans* 

ferae,  or  waa  ha  not  p  Now  in  one  aenae  this  is  a 
dispute  between  the  aociet^  and  one  of  itu  mem- 
bera,  but  in  the  eenae  which  is  material  to  the 
present  esse  it  ia  not.  For  Moriton  t.  Olover 
\ubi.  «up.)  decides  that  the  true  aonatraction  of 
these  sections  is  that  the  snbject-mattera  of  dis- 
putes, in  order  to  bring  them  within  Ibe  arbitra- 
tion clauaes,  must  be  qtieatione  between  the 
BOdetj  aa  such  and  the  member  aa  anch.  It  ia 
imposaible  to  twist  the  words  of  the  sections  into 
any  other  meaning.  The  case,  therefore,  is  not 
within  the  section,  and  mle  30  has  no  operation 
to  onat  the  jurisdiction  of  the  court.  It  is  then 
Mid  that  tho  plea  was  proved.  I  should  be  inalined 
tosay  that  the  plea  was  bad  on  demurrer,  inasmnoh 
as  it  does  cot  allege  that  the  plaintiff  waa  a  mem- 
ber. However,  it  ia  enough  to  say  that  the  plea 
was  not  proved,  inasnmch  as  the  plaintiff  was  not 
claiming  on  account  of  Foote  but  on  his  own  ao- 
oonnt.  Lastly,  Mr.  Darling  points  to  rule  4^  and 
argues  that  as  that  rule  authoriaes  on  arbitration 
as  to  whether  a  member  is  or  is  not  to  cease  to  be 
such,  it  is  inconaiatent  to  hold  tbat  arbitration 
may  not  also  settle  the  question  whether  a  person 
ia  to  be  admitted  to  membership.  Now  whether 
OBBes  under  rule  4  would  come  under  rule  30  is  at 
least  doubtfol,  but  aasnming  that  they  do,  the 
only  right  given  ia  to  cancel  the  shares  of  persona 
already  members,  and  to  determine  the  propriety 
of  the  cancellation  may,  within  the  statute,  be  a 
matter  to  be  referred,  so  that  this  last  suggestion, 
however  ingenious,  does  not   assist   the   defen- 

Orote,  J. — I  am  of  the  Bome  opinion.  The  ar- 
bitration cknses  give  a  particular  mode  of  ar- 
ranging internal  diaputes.  The  plaintiff  comea 
forward  and  says  that  he  has  a  right  to  have  the 
benefit  of  these  clauses.  This  benefit  he  vould 
bare  if  he  could  obtain  what  the  defendants  de- 
cline to  grant  by  cancelling  the  sfaaren  transferred 
lo  him,     Thua,  by  the  very  act  which  lends  to  the 

Gesenc  action,  the  defendants  deprive  him  of  the 
nefit  of  the  arbitration,  and  in  another  breath  set 
Dp  those  verj  arbitration  clauses  against  him. 
This  ia  a  courae  which  is  absolutely  inconsistent. 
Aa  to  whether  t\ 
Jirett  rightly  poi; 
claiming  not  "  on 
own  occonnt. 

LiNDLEY,  J.— I  am  of  the  aame  opinion.  The 
object  of  theae  clauses  is  to  settle  internal  dis- 
pntes,  and  they  assume  that  these  disputes  are  be- 
tween the  body  and  the  persona  wibhm  tbat  body, 
where  a  dispute  arixes  with  a  person  without  that 
body,  these  clauses  have  no  application. 

Attorneys  for  the  plaintiff,  Patertone,  Sont,  and 
Gai-ner. 

Attorneys  for  the  defendant  Longhurst,  J.  A. 
Redhead,  for  B.  Langdale  Barrows,  Matlock. 

Attorney  for  the  other  defendants,  H.  U. 
Silveeter, 


June  14, 15,  and  26,  1875. 
LoNDoH  AHD  NoBTH  WssTSKir  BuLWAT  Coxrun 

e.  BncKKAaTEK. 
Ealmg^Lkente  to  use  glablei — Drnnlte — ExtiiuiM 

A  railway  company  granted  to  eoal  oumari  Ae  tut 
of  certain  glablei  [tUuale  within  the  firemuef  o^ 
tke  railioay  gtation,  and  approaeltabla  onljt 
through  the  gaifit  hetween  (he  ttation  and  tkt 
public  roadi)  ander  agreement  containing  lie 
following  lemu ;  "  in  egnttdaration  of  U* 
London  ami  North  Wealem  BaUiaay  Companf 
permitting  U8  to  occupy  and  u>s  a  Mtabl«  fnr  tkt 
accommodation  of  four  koriet  at  or  near  tke  C. 
Italian  of  the  aaid  company,  toe  do  ktrtby 
undertake  and  agree  that  ue  wili  pay  the  raid 
railway  company  the  clear  monthly  rent  or  tttm 
of  11.  5(.,  without  any  deduction,  J^e-  And  <n 
undertake  and  agree,  lo  long  a*  loe  ahall  or^cupy  or 
usethe taid tlable  to  ob»erve,perform,andhe bound- 
by  the  byelawa,  rulet,andregulation»  vjhiehtha&, 
for  the  lime  being,  be  unied  or  preaeribed  by  the 
taid  raiiway  company  for  the  government  and  km 
of  their  railway  station,  premieee,  and  am- 
veniencei.  And  we  farther  undertake  and  agnt 
to  give  and  delivrr  np  poetettion  of  the  taid  tCnhU 
at  tUt^expiration  of  one  month  after  a  notice  u» 
writing  for  thaipwrpote."  The  railway  eonvpany 
didnot,  in  fact,  eiserdte  any  control  ooar  or  um 
any  of  the  tlableg  during  the  currency  of  iheee 
agreemente  (  and  none  of  the  byelawi,  ntlet,  or 
regulatione  of    the   company    had     reference   to 

Held,  by  the  Exi-.heqiter  Chancer,   affirming  the 
Qufen'i   Bench,   that   under     the     eireum^tancet 
(although   Cleaeby,  B.,  Grove,  and   Denman,  JJ. 
dieieiited  at  to  the  effect  of  this  agreement  takenbj 
iteelf),  the   railicay  company  wat   properly  rated 
for  thfse  ttnblea, 
Tkis  was  an  appeal  by  the  plaintiffs  ag«inst  ■ 
decision  by  the  Court  ot    Qoeen's  Bench  (Black- 
burn, Quain,  and  Archibald,  JJ.),  in  favour  of  the 
defendants  upon  a  special  case  stated  in  an  actios 

The  special  ease,  with  the  plaintiffs  and  defen- 
dants' points,  the  argumenta  ol  coansel,  and  the 
judgments  of  the  conrt  below  ore  fully  reported 
31  L.  T.  Rep.  835;  also  li.  Bep.  10  Q.  B. 

Littler,  Q.C.,  with  him  Webtler,  argued  for 
plaintiffs,  the  appellanta. 

Heracheli,  Q.G.,  with  him  Qien,  in  snpport  of  the 
decision  of  the  Queen's  Bench. 

The  arguments  were  similar  to  tboee  before 
reported,  and  may  be  gathered  from  the  judgments 
of  the  court.  Cur.  adv.  vulL 

June  26.— Clsabbt,  B.,  delivered  the  judgment 
of  himself,  Orovp  and  Denman,  JJ.— It  must  be 
taken  as  admitted  that  if  the  rate  waa  bad  as  to 
tbe  stable,  the  plaintiffs  in  this  action  of  replevin 
are  entitled  lo  succeed.  Aa  I  anderatand.  at  least 
three  of  my  learned  brothers  ore  in  favour  of 
affirming  the  judgment,  and  as  thia  is  not  a  case 
which,  it  ia  to  be  hoped,  will  be  carried  farther,  it 
might  seem  superfiuous  for  ma  to  |pve  my  raarOBS, 
and  my  only  ground  for  doing  so  is  to  prevent  the 
judgment  of  a  court  of  error  from  bavii^  tb« 
effect,  which  in  one  view  it  might  ba«%  ^ 
I  motecialij  nnsettling  the  law  of  raking;     If  it 
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was  a  oorrect  conclusion  from  the  facts  stated  in 
this  case  that  the  whole  of  the  station  within  the 
boundaries  marked  was  to  be  regarded  as  one 
tenement,  and  occupied  as  such  by  the  railway 
company,  in  the  same  manner  as  a  dwelling  house, 
though  let  off  in  parts  to  various  tenants,  is  all  in 
the  occupation  of  the  landlord,  the  rate  would  be 
right.  The  overseers  have  treated  it  so,  but  I 
fear  their  doing  so  cannot  be  treated  as  evidence  of 
the  fact,  since  it  is  the  matter  now  in  dispute,  and 
it  is  their  interest  to  treat  it  so,  because  if  the 
whole  is  one  occupation  the  stables  would  be  part 
of  the  subject  of  rating  whether  used  or  not,  like 
simply  lodgings  in  a  house.  I  must  say  the 
materials  are  very  slight  for  regarding  it  all  as 
one  occupation.  It  does  not  appear  that  there  is 
any  gate  in  the  opening  into  the  public  street, 
still  less  that  it  is  ever  closed,  much  less  locked. 
Indeed  it  seems  clear  from  paragraph  9  that 
there  is  only  a  gateway  and  no  gate  where  the 
tenants  of  the  stables  have  access;  though  there 
is  a  gate  at  the  other  end,  near  Lavender  HilL 
The  only  outer  door,  therefore,  is  that  of  the 
stable  itself,  and  the  consequence  of  holding  it 
all  to  be  one  occupation  would  be  that  if  the 
stable  was  broken  into,  and  a  horse  stolen,  the 
stable  must  be  described  in  the  indictment  as 
the  stable  of  the  railway  company.  And  if  the 
only  outer  door  is  that  of  the  stable,  the  case  of 
the  stable  can  hardly  be  distinguished  ioAmy 
particular  from  that  of  the  offices,  and  the  idea 
of  a  curtilage  seems  to  be  inapplicable.  The 
existence  of  an  outer  door,  with  a  servant  ap- 
pointed and  removable  by  the  railway  company 
to  take  charge  of  it,  if  there  was  one,  would  be 
by  no  means  conclusive,  as  appears  by  the  case 
of  Beg,  V.  8L  George's  Union,  It  is  stated  in 
paragraph  20  that  unless  the  facts  establish  an 
occupation  by  the  railway  company  t;heyare.not 
occupiers.  It  is  not  to  be  inferred  because  it 
would  seem  convenient;  still,  if  upon  the  materials 
before  them,  and  in  the  absence  of  any  such  facts 
as  I  have  adverted  to,  my  learned  brothers  feel 
justified  in  concluding  that  the  facts  which  do 
appear  are  such  that  the  stables,  if  not  used,  could 
not  be  returned  to  the  overseers  as  empty,  but 
must  be  rated  as  part  of  the  occupation  of  the 
railway  company  (like  the  case  of  a  house  with 
lodgers),  upon  this,  which  is,  I  think,  only  a  con- 
clusion of  fact,  I  would  rather  acquiesce  in  their 
conclusion  than  rely  upon  my  own  view.  But  if 
the  case  is  to  be  regarded  as  depending  upon  the 
effect  of  the  agreement  between  the  railway  com- 
pany and  the  gentleman  who  it  was  said  formed 
the  Clay  Cross  Company  (and  it  was  mainly,  if 
not  entirely,  upon  this  that  the  case  was  argued), 
I  could  only  come  to  the  conclusion  that  the  effect 
of  the  agreement  was  to  hand  over  the  occupation 
and  possession  of  the  stable  to  the  tenant  in  the 
same  way  as  it  does  with  the  offices.  Upon  this 
it  must  be  noticed  that  the  question  is  not  what 
the  title  of  the  Clay  Cross  Company  to  the  posses- 
sion was^  but  what  their  possession  in  point  of  fact 
was.  And,  therefore,  it  is  wholly  immaterial  that 
the  agreement  of  the  railway  company  was  only  by 
parol  and  not  under  seal.  The  rent  paid  by  the 
Ulay  Cross  Company  was  still  rent  paid  for  the 
stable,  and  coula  not  be  recovered  back  upon  the 
ground  that  the  agreement  was  imperfect.  Treat- 
ing, therefore,  the  stable  as  a  separate  tenement, 
and  the  subject  of  separate  occupation,  the  follow- 
ing reasons  satisfy  me  that  the  sabject  of  the 
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agreement  was  the  occupation  and  4>ossession  of 
the  stable  itself,  and  not  the  mere  easement  and 
right  to  put  horses  in  it.  First,  the  language 
"  use  and  occupation  of  a  stable  by  the  permission 
of  the  landlord,"  is  the  usual  and  regular  language 
when  the  thing  itself  is  let.  Although  the  words 
are  "  a  stable,  and  not  "  the  stable,"  as  soon  as 
the  subject  matter  of  the  agreement  was  made 
certain  oy  one  particular  stable  being  used,  the 
two  descriptions  would  mean  the  same  thing.  I 
should  myself  read  the  words  "  a  stable  for  the 
accommodation  of  four  horses,"  as  indicating  a 
particular  stable,  but  this  would  be  immaterial  as 
soon  as  it  was  certain  what  stable  formed  the  sub- 
ject which  the  agreement  was  to  apply  to.  It  is 
worthy  of  notice  that  the  same  words  "  permitting 
to  use  and  occupy,"  are  used  as  regards  the  offices, 
and  as  to  them,  the  possession  was  no  doubt  given 
up.  Secondly,  by  the  terms  of  the  agreement 
"  rent  is  to  be  paid."  The  word  "  rent "  generally 
means  what  is  paid  by  a  tenant  to  his  landlord  for 
the  occupation  of  the  property  of  the  latter,  and 
carries  with  it  the  right  of  distress  upon  what  is 
let.  Thirdly,  the  tenant  is  to  deduct  property  tax 
from  the  rent.  But  he  can  only  deduct  property 
tax  because  he  pays  it,  and  he  only  pays  it  because 
he  is  assessed  to  it,  and  he  is  only  assessed  to  it 
because  he  is  the  occupier.  Fourthly,  the  tenant 
is  not  to  make  any  other  deductions  from  the  rent. 
This  must  refer,  amongst  other  things,  to  the  poor 
rate;  the  clause  is  almost  an  invariable  one  in 
leases  and  agreements,  and  that  is  its  recognised 
meaning.  The  tenant  thus  is  not  to  deduct  poor 
rate,  that  is,  he  is  to  pay  it  himself,  but  this  is 
because  he  is  rated  to  it,  and  he  is  rated  to  it  be- 
cause he  is  the  occupier.  Thus  the  agreement  of 
the  parties,  so  far  as  I  can  collect  it,  is  that  the 
tenant  is  to  pay  poor  rate,  but  the  present  decision 
is  that  the  landlord  is  to  pay  poor  rate.  Lastly, 
the  tenant  is  to  give  up  "  possession  of  the  said 
stable  "  at  a  month's  notice.  But  unless  he  has 
possession  of  the  stable,  how  is  he  to  give  it  up  to 
the  railway  company  ?  The  railway  company  are 
always  in  possession  of  it.  And  the  clause  in  the 
agreement  on  this  subject  is  very  precise,  for  pro- 
vision is  made  for  a  payment  of  a  proportional  part 
of  the  rent  if  the  notice  did  not  afn-^^  with  the  rent 
day,  and  for  the  notice  being  served  upon  the  exe- 
cutors and  administrators  of  the  tenant  (I  before 
mentioned  that  the  Clay  Cross  Company  was  said 
to  consist  of  one  person),  or  might  be  given  by 
affixing  it  upon  a  conspicuous  part  of  the  stables. 
This  last  clause  is  an  usual  one  in  leases  and 
agreements,  and  is  of  great  service  when 
premises  are  left  empty  and  the  tenant  cannot  be 
found  or  there  is  at  the  time  no  personal  represen- 
tative, and  it  shows  almost  conclusively  that  the 
railway  company  could  not  lawfully  take  possession 
of  the  empty  stables,  and  would  be  trespassers  if 
they  did  so,  without  this  notice,  aud  yet  they  are 
said  to  be  always  in  possession.  Treating,  there- 
fore, the  stables  as  a  separate  tenement  and  caf)- 
able  of  separate  occupation,  I  think  to  hold  that 
the  agreement  set  out  does  not  make  the  Clay 
Cross  Comp>any  the  occupiers  would  introduce 
great  uncertainty  into  the  law  of  rating,  and  on 
that  account  I  have  added  the  above  remarks.  I 
do  not  think  that  the  case  of  Beg.  v.  Trent  and 
Mersey  Navigation  Compavy,  a  lime  cjuarry, 
(4  B.  &  0.  57),  and  Bex  v.  Marquis  of  Salisbury, 
tolls,  (8  A.  &  B.,  716),  govera  \»Vi^  ^x^^'WiN*  ^:s^^. 
Indeed  tbe^  Yibc^^  '^XiMXa  at  tl^  \ifc^«\s>L^^  Ni.\!Kixs.  Siafc 
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question  of  who  is  in  the  actual  possession  of  such 
a  tenement  as  a  stable.  It  is  found  as  a  fact 
(Par.  20)  that  none  of  the  bjelaws  are  material  to 
the  question  of  occupation.  And  it  seems  hardly 
reasonable  to  suppose  the  bjelaws  could  be  made 
for  such  an  object  as  would  affect  the  possession 
of  a  particular  stable  under  an  agreement.  It  is  also 
to  be  noticed  that  the  words  of  the  agreement  as 
to  byelaws  are  that  the  tenant  will  observe  the 
byelaws,  rules,  and  regulations  to  be  made  for  the 
government  and  use  of  the  railway  station  premises 
and  conveniences.  This  can  hardly  mean  for  the 
government  and  use  of  the  stable  let ;  it  may  well 
mean  use  of  platforms,  open  spaces,  gates,  &c., 
which  may  interfere  with  the  convenience  of  the 
occupier  of  the  stable,  but  not  give  a  right  to  the 
railway  company  to  interfere  with  the  occupation 
and  possession  of  the  stable  itself  without  due 
notice.  If  the  rest  of  the  agreement  gives  an 
independent  possession  to  the  tenant,  such  a  clause 
ought  to  have  a  meaning  not  inconsistent,  if  it 
can  have  a  consistent  meaning. 

Amphlett,  B.  delivered  the  judgment  of  Lord 
Coleridge,  C.J.,  Pollock,  B.,  and  himself. — This  is 
an  appeal  from  a  decision  of  the  Court  of  Queen*s 
Bench  that  the  plaintiffs  were  properly  rated  as 
occupiers  in  law  in  respect  of  certain  lines  of  rail- 
way, and  a  stable,  all  within  the  ambit  or  curtilage 
of  their  station  at  Clanham  Junction,  and  that 
consequently  a  distress  levy  for  the  rates  was 
good.  This  court  was  unanimously  of  opinion,  on 
hearing  the  appellants*  counsel  only,  that  so  far  as 
related  to  the  lines  of.  railway  the  plaintiffs  were 
liable  to  be  rated,  and  accordingly  the  only  point 
left  for  decision  is  as  to  the  stable,  which  was  de 
facto  in  the  occupation  of  the  Clay  Cross  Company, 
under  the  agreement  dated  5th  Feb.  1870,  set  out 
in  the  case.  If  the  effect  of  that  agreement  was 
to  create  an  actual  demise  of  the  stable  in  favour 
of  the  Clay  Cross  Company  it  was  not,  and  in  my 
opinion  could  not,  be  successfully  disputed  that  the 
latter  company  and  not  the  plaintiffs  were  the 
proper  parties  to  be  rated,  and  that  consequently 
the  decision  of  the  court  below  was  wrong.  It 
was,  however,  contended  on  the  part  of  the  defen- 
dants that  the  agreement  did  not  create  any 
estate  but  merely  operated  as  a  licence  to  the  Clay 
Cross  Company  to  occupy  and  use  the  stable  as  an 
easement ;  and  if  that  is  the  true  construction  I 
am  of  opinion  that  the  Clay  Cross  Company  had 
not  a  rateable  occupation,  and  that  the  decision  of 
the  court  below  was  therefore  correct.  For  it 
appears  to  be  settled  that  a  mere  licensee  is  not 
liable  to  be  rated  unless  he  has  the  sole  and  exclu- 
sive occupation,  and  in  my  opinion  the  clause  of 
the  agreement  wliereby  the  C/ay  Cross  Company 
were  to  be  bound  by  the  bye-laws,  &c.,  from  time 
to  time  made  by  the  plaintiffs,  is  sufBcient  when 
taken  in  connection  with  the  other  circumstances 
stated  in  the  case  to  show  that  the  plaintiffs  were 
to  retain  a  control  over  the  stable  as  part  of  their 
station.  It  is  true  that  the  company  have  not  in 
point  of  fact  exercised  any  control  over  the  stable 
during  the  currency  of  the  agreement,  but  that  I 
think  is  quite  immaterial;  the  power  to  exercise 
such  control  is  sufficient  to  prevent  a  mere  licensee 
from  acquiring  a  rateable  occupation.  Thus  in 
Ilefj.  V.  Tre7it  and  Mersey  Navigation  Comyany 
(i  B.  &  C.  57),  where  the  company  under  a  power 
from  the  proprietors  of  certa\u  V\meH\,oiv^  c\w«LTT\^ft 
entered  and  continued  exc\u8ive\y  lot  raox^  \Xv«iti 
twenty  years  to  work  tbe  quarries,  pajm^  ^d.  v^t 


ton,  it  was  nevertheless   held   that  because  the 
proprietors   might  if  they  pleased  have  granted 
(although  they  in  fact  never  did)  a  similar  privi- 
lege to  other  persons,  the  company  had  notaa 
exclusive  occupation  so  as  to  make  them  liable  to 
he  rated.    The  only  question  then  which  remaiiu, 
is  whether  the  agreement  did  in  fact  operate  as  an 
actual  demise,  and  I  have  come  to  the  conclosioo 
that  it  did  not.    For  first  it  may  be  observed  that 
it  contains  no  express  obligation  on  the  pkuntifis 
to  do  anything,  and  it  is  consequently  not  sigoed 
by  any  person  on  their  behalf,  bat  it  imposes  manj 
obligations  upon  the  Clay  Cross  Company  in  con- 
sideration of  the  plaintiffs    permitting  them  to 
occupy  and  use  a  stable  for  the  accommodation  of 
four  horses.    This  is  certainly  remarkable  if  it  wai 
the  intention  of  the  parties  that  an  actual  tenancj 
should  be  created,  but  might  be  expected  if  there 
was  to  be  a  mere  permissive  occupation.     I  think, 
however,  that  if  the  plaintiffs  had  been  individmb 
and  not  a  company,  as  to  which  I  shall  say  more 
presently,  it  would  be  inferred   that  there  was  a 
contemporaneous  parol  agreement  on  the  part  of 
the  plaintiffs  to  give  effect  to  the  consideration 
mentioned  in  the  agreement,  that  is   to  say  to 
permit  the  Clay  Cross  Company  *'  to  occupy  and 
use"    a  stable   for  the   accommodation  of  four 
horses.     But  what  is  the  mean  in  j;^  of  the5e  wordi 
*'  OQCupy  and  use  "  P   They  are  no  doubt  not  incoo- 
sisflbt  with  and  might  well  operate  and  create  a 
demise  if  the  rest  of  the  agreement  or  the  8^^ 
rounding  circumstances   afford   reasonable  proof 
that  such  was  the  intention  of  the  parties,  hot 
taken  by  themselves  they  do    in    my  iudgmens 
more  properly  denote  a  mere  permissive  occopa- 
tion   or  easement  resembling    that  of    a  lodger. 
The  only  passage  I  can  find  in  the  rest  of  the 
agreement  that  appears  to  countenance  a  more 
extensive  meaning  to  those  words  is  that  which 
stipulates  that  the  rent  is  to  be  paid  "  without  anj 
deduction  whatever,  property  tax  only  excepted,'* 
from    which   it  is  .sought    to    be    inferred,  not 
without    some  plausibility,   that   the   rates  woe 
to  be  paid  by  the  Clay  Cross  Company.     I  think, 
however,  that  the  inference   cannot    be  properly 
made   in    this    case.      I    should    have    expected 
(if    that    was    the  intention)    to   find  rates  and 
taxes  specifically  mentioned,  and  as  to  the  words 
"  without    any    deduction    whatever,"    they  are 
merely  common  form,  and  may  have  been  need 
h'3re  to  introduce  the  exception  of  the  property 
tax    which    might,    I    suppose,     be    paid   by  a 
mere  lodger  when  a  periodical  rent   is  reserved. 
And  it  may  be  further  observed  that  the  property 
tax  generally,  and  not  merely  the  landlord's  pnh 
perty  tax,  is  excepted,  whereas  if  a  tenancy  were 
created,  there  would  be  a  tenant's  property  tai 
as  well,  which  could  not  of  course  have  been  in* 
tended  to  be  excepted.      This   may   be  thoo^ht 
rather  to  look  as  if  tbe  parties  were  aware  ttat 
there  was  to  be  no  tenancy,   and  therefore  no 
tenant's  property  tax  to  be  paid.     The  pruviaoa 
as  to  quitting  and  delivering  up  possession  6t  the 
stable  at  the  expiration  of  one  month  tdtet  notia 
to  the  Clay  Cross  Company,  or  their  executors  or 
administrators,  does  not  app>ear  to  me  to  afford 
any  inference  that  an  actual  dernise  was  intended, 
inasmuch  as  it  would  be  as  suitable  to  a  lodger  for 
instance  as  to  a  tenant.    Any  lioenoe  cif  that  kind 
being  accompanied  by  an  interest  might  as  wefi 
\ict^\i^  «iX«cA^  \sk  ^tacqUmb.     Bat  if  then  wm 
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woald  be  assignable,  and  it  is  difficult  to  account 
for  assigns  not  being  mentioned  in  the  clause  re- 
specting notice.  It  must  be  admitted,  however, 
that  inferences  drawn  from  an  accurate  criticism 
of  the  particular  expressions  of  an  agreement  of 
this  kind  taken  by  themselves  are  vague  and  am- 
biguous, and  I  do  not  rest  much  upon  them.  The 
broad  fact  remains  that,  considering  that  the  stable 
was  within  the  curtilage  or  ambit  of  the  station, 
and  evidently  intended  for  the  accommodation  of 
the  coal  dealers  who  occupied  offices  provided  for 
them  by  the  plaintiffs,  and  carried  on  their  busi- 
ness in  connection  with  the  plaintiff's  railway,  it 
is  in  a  great  degree  improbable  that  the  plaintiffs 
should  have  intended  to  grant  a  demise  with  no  pro- 
viso against  alienation,  and  no  power  of  re-entry 
incase  the  stables  should  be  used  for  other  pur- 
poses than  the  accommodation  of  horses.  It  is 
possible  that  considerable  annoyance  and  incon- 
venience might  arise  in  this  way  before  the  plain- 
tiffs could  eject  a  disagreeable  tenant  by  notice  in 
due  course  of  law,  all  danger  of  which  would  be 
avoided  if  the  agreement  operated  as  a  licence 
only.  As,  therefore,  the  language  is  at  least  as 
applicable  to  a  licence  as  to  a  demise,  I  think  that 
justice  and  convenience  alike  require  that  it  should 
be  so  construed.  And  further,  I  think  there  is 
force  in  the  observation  of  my  brother  Quain  in 
his  judgment  in  the  court  below,  respecting  the 
use  of  the  indefinite  article  before  stable, 
in  the  agreement,  and  in  the  reasons  which 
be  gives,  and  which  therefore  I  will  not  repeat, 
that  it  was  only  intended  to  give  the  Clay  Cross 
Company  and  the  other  coal  dealers  accommoda- 
tion for  four  horses  in  some  stable  on  the  pre- 
mises, lit  the  selection  of  the  plaintiffs,  and  which 
might  be  possibly  part  of  a  larger  stable  if  con- 
venience required  it.  There  was  another  point 
raised  by  Mr.  Herschell  which  1  think  is  deserving 
of  consideration.  The  plaintiffs  are  a  corporation, 
and  cannot  therefore  create  any  estate,  not  even  a 
tenancy  at  will,  except  by  an  instrument  under 
their  corporate  seal ;  how  then  can  the^  be  bound 
by  a  parol  agreement  for  a  demise,  if  m  fact  any 
was  entered  into  by  any  person  on  their  behalf, 
when  the  Clay  Cross  Company  was  let  into 
possession  ?  The  plaintiffs*  agents  might  of 
course  give  to  that  company  the  physical  pos- 
session of  the  stable,  but  I  see  nothing  to  prevent 
the  plaintiffs  from  terminating  that  possession  at 
any  time  without  giving  the  month*s  notice  re- 
quired by  the  agreement,  and  it  may  be  that  it 
was  the  knowledge  of  that  circumstance  which 
occasioned  the  agreement  to  be  drawn  up  without 
any  stipulation  on  the  part  of  the  plaintiffs.  In 
Reg.  V.  r/te  Marquis  of  SalUhw^  (8  A.  &  E. 
716),  it  was  held  the  Marquis  was  rateable  for 
tplls  of  which  he  was  the  owner,  and  not  his 
tenants,  who  had  actually  receired  and  paid  rent 
for  the  same  under  a  parol  agreement,  and  the 
decision  was  based  on  the  ground  that  the  tolls 
from  their  nature  could  only  pass  by  deed,  and  no 
interest  at  law  therefore  had  passed  out  of  the 
Marquis.  This  authority  was  applicable  to  the 
case,  if  no  interest  passed  out  of  the  plaintiffs 
lor  want  of  an  instrument  under  their  corporate 
seal.  I  do  not  wish,  however,  to  rest  my  judgment 
upon  this  somewhat  technical  point,  but  upon  the 
substantial  merits  of  the  case  I  think  that  the  judg- 
ment of  the  court  below  was  r^ght,  and  that  the 
a[>peul  ought  to  dismissed.  Judgment  affirmed. 

Attorneys:  Jti.  F.  Jioherts;  J.  C.  F,  W*  liogw9. 
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June  4   and  5,  and  July  9,  1875. 

Watkins  (app.)  v.  Major  (resp.) 

Qame — 1  Sf  2  WilL  4,  c.  32,  a.  30 — Jurisdiction  of 
justices  — Claim  of  an  impossible  and  absurd 
right — Men^  rea. 

Under  1^2  Will.  4,  c.  32,  «,  30,  a  person  may  be 
convicted,  althongk  he  had  no  msns  rea  at  the 
time  of  committing  the  trespass ;  and  therefore  a 
claim  of  right  impossible  in  point  of  laiv,  and 
unsupported  by  any  evidence  slewing  any  ground 
for  its  assertion^  will  not  oust  ths  jurisdiction  of 
the  magistrates  to  convict,  even  tlwugh  the  claim 
be  set  up  bond  fide. 

The  appellant^s  fatJher  claimed  as  a  commoner  a 
right  to  shoot  over  a  pomtnon,  part  of  a  manor, 
and  gave  notice  to  the  lord  of  tJie  manor  that  hi^ 
son  would  shoot  there,  in  pursuance  of  the  right 
so  claimed.  The  appellant  was  summoned  before 
the  magistrates  upon  an  information  laid  under 
1^2  Will.  4,  c.  32,  s.  30,  charging  him  with 
having  shot  a  rabbit  on  the  com7non,  when  it  was 
objected  that  tJie  magistrates  had  no  jurisdiction, 
there  having  been  a  bond  Jide  claim  of  right 
set  up. 

No  evidence  could  be  produced  in  support  of  the 
alleged  right,  which  was  indeed  an  impossible  one 
in  point  of  law,  but  tlie  claim  was  not  set  up  as  a 
frivolous  pretext  to  escape  a  conviction,  but  was 
bond  fide  in  the  sense  of  being  believed  in  by  the 
appellant  and  his  father. 

The  m^istrates  overruled  tJie  objection,  and  con- 
victed the  appellant. 

Held  (affirming  the  conviction),  that  the  magistrates 
were  entitled  to  disregard  tlie  claim  of  right  alto- 
getlier,  and  that  tiieir  iurisdiction  was  lutt  thereby 
ousted,  because,  as  the  absence  of  -mens  rea  is  not 
necessarily  a  defence  under  this  statute,  a  person 
setting  up  an  absurd  and  unreasonable  chiim  of 
right  must  show  some  ground  for  its  assertion. 

Case  stated  by  magistrates  of    the   county    of 
Somerset,  under  20  &  21  Vict.  c.  43  : 

At  a  petty  sessions  holdcn  at  Dunstcr,  in  the 
said  county,  on  the  25th  Sept.  1874,  an  informa- 
tion was  preferred  by  the  naid  Thomas  Major, 
hereinafter  called  the  respondent  (on  behalf  of  the 
Rev.  William  Sweet  E^^cott,  against  the  said 
Maurice  Mahon  Watkins,  hereinafter  called  the 
appellant),  under  sect.  30  of  the  statute  1  &  2 
Will.  4,  c.  32,  charging  for  that  h'i  the  said  appel- 
lant, on  the  9th  Sept.  1874,  at  the  parish  of 
Dunster,  in  the  daytime  of  the  said  day,  to  wit, 
about  the  hour  of  six  o'clock  in  the  afternoon, 
unlawfully  and  wilfully  did  commit  a  trespass  on  a 
certain  piece  of  land  situate  in  the  said  parish  of 
Dunster,  called  Aim's  Hill,  part  of  Alcombo 
Common,  within  the  manor  of  Alcombe,  and  then 
and  there  being  in  the  tenure  of  the  saiil  William 
Sweet  Escott  (therein  called  William  Escott),  as 
lord  of  the  said  manor,  by  then  and  there  wilfully 
entering  and  being  in  the  daytime  as  aforesaid  on 
the  said  land  in  search  and  pursuit  of  conies  with- 
out the  licence  and  consent  of  the  said  William 
Escott  or  of  any  person  havmg  the  right  of  killing 
the  conies  upon  such  land,  contrary  to  the  foruLc^l 
the  said  ata.t\x\A.  kxi^  \)^^  ««A  \v&.^t\ss»x\^^  ^^ 
\ieard  and.  d^\,eYmYQftd  Xi^  \^^,  S^^  ^^^  ^'cc^^^a. 
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respectiyelj  being  then  present,  and  upon  such 
hearing  the  appellant  was  convicted  before  us  of 
the  said  offence,  and  we  adjudged  him  to  pay  a 
penalty  of  11. 

And,  whereas,  the  said  appellant  being  dissatis- 
fied with  our  determination  upon  the  hearing  of 
the  said  information,  as  being  erroneous  in  point 
of  law,  hath,  pursuant  to  the  said  statute  (20  &  21 
Vict.  c.  43),  duly  applied  to  us  in  writing  to  state 
and  sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  such  our  determination  as  aforesaid  for 
the  opinion  of  this  court,  and  on  his  behalf  a  re- 
cognisance has  been  entered  into  as  required  by 
the  said  last-mentioned  statute. 

Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application,  do  hereby  state 
and  find  the  following  case : 

Upon  such  hearing  it  was  proved  in  evidence 
on  tne  part  of  the  informant  in  that  behalf,  and 
was  admitted  by  the  appellant,  that  on  the  9th 
Sept.  1874,  in  the  daytime,  the  defendant  Maurice 
Mahon  Watkins  did  shoot  at  and  kill  a  rabbit  or 
cony  at  Aim's  Hill,  on  Alcombe  Common  afore- 
said, and  that  the  said  appellant  shot  the  rabbit 
in  the  presence  of  one  Charles  Smith,  a  person 
appointed  by  James  Hole  to  watch  for  trespassers, 
and  stated  to  him  that  he  had  a  right  to  come 
up  there  and  shoot ;  and  it  was  stated  and  deposed 
on  oath  by  James  Hole,  Esq.,  a  landowner  of  pro- 
perty in  Alcombe  aforesaid,  that  he  had  known 
Alcombe  Common  for  forty  years,  and  had  always 
believed  it  to  be  part  of  the  manor  of  Alcombe, 
and  that  the  manor  belonged  to  the  Escott  family ; 
first  to  Mr.  Bickham  Escott,  then  to  his  daughter 
Miss  Escott,  and  now  to  the  Brcv.  William  Escott ; 
that  the  deponent  had  known  his,  the  deponent's 
late  uncle,  William  Hole,  shoot  there  and  had  shot 
there  with  him  on  the  common,  and  also  with  his 
uncle,  Thomas  Hole,  between  thirty  and  forty  years 
ago ;  that  his  uncle  did  not  claim  to  shoot  there  in 
his  own  right;  that  he,  the  deponent,  had  continued 
to  shoot  there  at  intervals  ever  since  his  uncle, 
William  Hole  ,  died,  which  was  about  ten  years 
ago;  that  after  the  death  of  his  uncle,  William 
Hole,  his  (deponent's)  aunt,  Lucy  Hole,  succeeded 
to  his  (deceased's)  property,  and  the  deponent  con- 
tinued to  shoot  there  for  her ;  that  his  uncle  and 
aunt  made  an  exchange  with  Miss  Escott,  through 
her  agent,  Mr.  Langworthy,  to  have  the  shooting 
on  Alcombe  Common  in  exchange  for  shooting 
elsewhere  ;  that  the  deponent  had  had  a  communi- 
cation on  the  subject  with  Mr.  Langworthy,  the 
agent  of  Miss  Escott,  proposing  he  should  consent 
to  the  continuation  of  the  exchange,  and  that 
Mr.  Langworthy  did  so  consent ;  that  the  Rev. 
William  Sweet  Escott  (in  the  information  called 
William  Eycott)  tjucceededto  the  property  of  Mi.ss 
Escott,  and  had  consented  to  the  same  arrange- 
ment; that  the  deponent  had  no  recollection  of 
seeing  anyone  else  shooting  or  sporting  on  the 
said  com  raon,  nor  had  he  heard  of  any  other  per- 
son claiming  a  right  of  sporting  thereon,  except  in 
the  present  case ;  that  he  was  requested  by  Mr. 
Escott  to  prosecute  any  trespasser  on  the  com- 
mon ;  that  his  uncles  and  aunt  were  owners  of 
land  in  Alcombe;  that  the  deponent  is  now  an 
ownerof  land  in  Alcombe;  that  he  did  not  shoot 
on  the  common  in  right  of  his  ovvn  land;  that  he 
knew  that  persons  had  rights  of  turbary  and  stock- 
age  on  Alcombe  Common;  that  he  had  heard  of 
people  tracing  for  rabbits  on  the  common  in  the 
wiutcr;    that  he  had  heard  that  the  appellant^s 


father  claimed  a  right  of  shootdng  there  by  a  letter 
received  from  him  by  the  deponent  of  the  9th  Ja^ 
last.  And  in  further  support  of  the  case  on  behatf 
of  the  respondent,  a  deputation  was  produced 
under  the  hand  and  seal  of  Mary  Escott,  now  de- 
ceased, dated  the  5i/h  Sept.  1803,  and  which  ap- 
peared to  have  been  duly  enrolled  by  the  Clerk  of 
the  Peace  for  the  County  of  Somerset  on  the  26A 
Sept.  1803,  whereoy  she  appointed  Thomas  Sweet, 
of  JBrompton  Ralph,  her  gamekeeper  for  and  within 
the  manor  of  Alcombe. 

On  the  part  of  the  apx>ellant  (who  is  a  yopth  of 
about  thirteen  yeans  old),  his  father,  Mr.  William 
Theodore  Pitt  Watkins,  a  solicitor,  appeared,  and 
contended  that  there  was  no  evidence  of  the  exist- 
ence of  the  manor  of  Alcombe,  or  that  the  Rev. 
William  Escott  was  lord  of  the  manor  of  Alcombe. 
And  ho  further  stated  that  he  (W.  T.  P.  Watkins) 
claimed  rights  of  common  and  also  a  right  of 
sporting  there,  and  he  produced  a  lease  to  him 
dated  the  14th  Sept.  1871,  from  Thomas  Abraham, 
Esq.,  for  a  long  term  of  years  of  a  close  of  land  at 
Alcombe,  adjoining  or  near  to  the  common,  on 
which  close  he  has  lately  built  a  house,  and  in 
respect  of  which  close  he  claimed  as  one  of  the 
commoners  rights  of  common  and  also  a  right  of 
sporting  and  killing  rabbits  on  Alcombe  Common. 
The  lease  does  not  specify  any  snch  rights.  Mr. 
W.  T.  P.  Watkins  further  contended  that  the  claim 
of  right  so  set  up  by  him  was  bond  fide,  and  was 
sufficient  to  oust  the  jurisdiction  of  the  justices. 
No  evidence  was  offered  that  any  of  the  commoners 
or  any  other  persons  except  the  E.scott  family, 
or  persons  authorised  by  them,  had  ever  claimed 
or  exercised  a  right  and  of  killing  game  or  rabbits, 
or  of  sporting  on  the  common.  At  the  instance 
of  Mr.  W.  T.  P.  Watkins,  there  were  put  in  and 
read  the  said  letter  from  him  to  James  Hole,  Esq., 
dated  the  9th  July  1874,  claiming  a  right  of  shoot- 
ing over  Alcombe  Common,  and  also  a  correspon- 
dence between  Mr.  W.  T-  P.  Watkins  and  Mr. 
Charles  Edward  Rowcliffe,  solicitor  of  Mr.  Escott^ 
in  which  Mr.  Watkins  claimed  a  right  to  sport  over 
Alcombe  Common,  and  stated  that  his  sons  did  so 
in  support  of  that  right,  and  Mr.  Rowcliffe  denied 
that  Mr.  Watkins  had  any  snch  right,  and  main- 
tained that  the  exclusive  right  of  sporting  belonged 
to  Mr.  Escott,  as  lord  of  the  manor. 

Copies  of  the  said  letter  and  correspondence, 
and  also  copies  of  the  information  and  of  the  depo- 
i^itions  taken  at  the  hearing,  accompany  this  case, 
and  by  consent  of  the  parties  are  to  be  taken  as 
forming  part  of  this  case. 

We,  however,  being  of  opinion  that  for  the  pur^ 
pose  of  supporting  the  said  information  there  was 
sufficient  evidence  of  the  existence  of  the  manor 
or  reputed  manor  of  Alcombe,  that  Alcombe  Com- 
mon was  parcel  of  that  manor,  and  that  the  Rev. 
William  Escott  was  lord  of  the  said  manor ;  that 
there  was  no  evidence  of  the  existence  of  the  right 
claimed  by  Mr.  W.  T.  P.  Watkins,  and  that  his 
setting  up  such  a  right  did  not  take  the  case  oat 
of  the  jurisdiction  of  us  the  said  justices,  gave 
our  determination  against  the  appellant  in  the 
manner  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  are : 
First,  were  the  magistrates  justified  in  coming  to 
the  conclusion  that,  for  the  purpose  of  supporting 
the  information;  there  was  sufficient  eridoioe 
of  the  existence  of  Alcombe  as  a  manor  or  repofied 
manor  P  that  the  Rev.  Mr.  Escott  was  knd  of  tbs 
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said  manor,  and  that  Alcoxnbe  Oommon  was  within 
the  said  manor  P  and,  secondly,  was  the  claim  of 
right  set  np  hy  the  father  of  the  appellant  suffi- 
cient to  oust  the  jurisdiction  of  the  magistrates  P 
If  the  court  should  be  of  opinion  that  the  said  con- 
Tiction  was  legal,  and  properly  made,  then  the 
said  conviction  is  to  stand ;  but  if  the  court  should 
be  of  opinion  otherwise,  then  the  said  information 
is  to  be  dismissed. 

(Signed)  Charles  Letubridoe. 

Jan.  12, 1875.  John  Halliday. 

The  letter  referred  to  in  the  case,  dated  the  9th 
July  1874,  was  as  follows : 

Dnnater  Lodge,  Aloombe,  9th  July  1874. 
Dear  Sir, — ^Will  you  inform  me  if  you  claim  tneexclu- 
five  rigrht  to  shoot  over  Alcombe  Oommon  lands,  tis  I  am 
informed  you  do  P  I  claim  to  be  entitled  to  do  the  same 
thing^,  but  of  course  would  not  infringe  on  the  rights  of 
others,  provided  it  is  clear  they  possess  thom. 

Tour  faithful  servant, 

W.  T.  Watkins. 
T.  Hole,  Esq.,  Knowle  House,  Timbersoombe. 

To  this  Mr.  Escott*s  solicitor  replied,  asserting 
the  exclusive  right  to  be  in  him,  when  Mr. 
"Watkins  wrote,  saying : 

I  do  not  claim  the  exclusive  right  of  shooting  over 
Alcombe  Common,  neither,  as  I  understand  the  law  and 
the  facts,  can  anyone  else,  but  of  this  I  will  write  you 
shortly.  I  claim  a  right,  as  one  of  the  commoners,  to 
sport  over  Alcombe  Common.  My  sons  do  so  in  pur. 
suance  of  that  right;  but  should  it  appear  the  claim 
to  do  so  is  not  in  strict  accordance  with  mv  legal  right 
as  the  owner  and  occupier  of  lajids  in  tke  parish  of 
I>un8ter,  I  should  certainly  at  once  desist. 

The  correspondence  was  continued  up  to  the 
29th  Aug.  1874,  Mr.  Watkins  throughout  assert- 
ing his  right. 

Sawyer,  for  the  appellant. — The  justices  have 
here  found  that  the  appellant  made  a  claim  of 
right,  and  have  not  found  that  it  was  not  made 
bond  fide;  their  jurisdiction  is  therefore  ousted. 
On  the  second  question  stated  for  the  opinion  of 
the  court,  the  fact  that  the  appellant  s  father 
claimed  the  right  in  July,  and  stated  that  his  eons 
would  shoot  in  assertion  of  the  right,  shows  that 
the  claim  was  not  a  pretence,  but  a  genuine  and 
bond  fide  one,  of  which  full  notice  was  given  : 
{Lovesy  v,  StaUard,  30  L.  T.  Rep.  N.  S.  792.)  The 
impossibility  of  the  claim  being  in  fact  sustained 
does  not  make  any  difference  :  (Reg.  v.  Jusfices  of 
Derbyshire,  11  W.  R.  780.)  It  is  also  plain  that 
here  there  was  no  mens  rea,  and  in  the  absence  of 
that  the  claim  must  be  one  which  deprives  the 
justices  of  their  jurisdiction  to  try  a  question  of 
right.  On  the  first  question,  the  only  evidence 
given  was  the  deputation  of  a  gamekeeper.  This, 
indeed,  mentions  the  manor,  but  no  mention  is 
made  in  it  of  the  common. 

A,  Charles,  for  the  respondent. — If  the  claim 
made  be  a  claim  of  a  ri^ht  unknown  to  the  law,  it 
cannot  be  bond  fide.  It  is  found  here  by  implication 
that  the  claim  was  not  bond  fide^  because  it  is 
found  that  it  was  not  reasonable.    In  Cornwdl  v. 
Saunders  (7  L.  T.  Rep.  N.  S.  366  ;  13  B.  &  S.  206) 
a  similar  claim  was  made,  and  it  was  held  that  the 
jjirisdiction  was  not  ousted,  *'  there  being  no  colour 
for  such  a  claim."    The  only  distinction  is,  that 
the  justices  there  expressly  found  that  the  appel- 
lant had  no  ground  for  believing  he  had  puch  a 
right.    The  test  is  seen  in  Leatk  v.  Vine  (8  L.  T. 
BeD.  N.  S.  581 ;  30  L.  J.  207,  M.  C),  where  it  is 
said  that  the  assertion  of  a  right  without  showing 
any  sack  claim  as  would  be  a  defence  to  an  action 


of  trespass  did  not  oust  the  jurisdiction  of  the 
magistrates  to  convict  under  this  statute :  (Ifor- 
den  V.  Porter,  1  L.  T.  Rep.  N.S.  403 ;  7  C.  B.,  N.S., 
641.)  Bond  fide  belief  even  is  not  enough,  for 
me7is  rea  is  not  an  ingredient  in  the  offence. 
Hudson  V.  MacRae  (9  L.  T.  Rep.  N.  S.  678 ;  4 
B.  &  S.  585),  where  sect.  24  of  24  &  25  Vict.  c.  96, 
was  held  not  to  be  criminal :  (See  also  Taylor  v. 
Newman  (8  L.  T.  Rep.  N.  S.  424 ;  32  L.  J.  106. 
M.  C.)  The  24th  section  of  the  Criminal  Law 
Consolidation  Act  1861,  and  the  30th  section  of 
L  &  2  Will.  4,  c.  32,  were  intended  to  protect  pro- 
perty, not  to  create  a  crime. 

Paley  on  Conviotions,  5th  edit.  p.  150. 

Sawyer,  in  reply. — This  is  within  the  rule  laid 
down  in  Reg.  v.  Cridland  (7  E.  &  B.  853.)  [Brett, 
J. — It  is  said  here  that  the  right  was  not  merely 
illegal  but  impossible,  and  if  the  claim  be  bond  fide 
but  absurd,  does  not  Leatt  v.  Vine  {ubi  sup.) 
apply  ?]  The  23rd  section  of  1  «fc  2  Will.  4,  c.  32, 
which  is  similar  in  its  terms  to  sect.  30,  was  held  to 
be  a  criminal  section  in  Gattell  v.  Ineson  (27  L.  J. 
167,  M.  C). 

Cur.  adu.  vidt. 

July  9. — The  judgment  of  the  court  (Brett  and 
Lindley,  JJ.)  was  delivered  by 

LiNDLET,  J. — This  is  an  appeal  from  a  conviction 
by  the  justices  of  Dunster,  in  Somersetshire,  for 
an  offence  against  1  &  2  Will.  4,  c.  32,  s.  30.     It 
appears  that  the  appellant,  who  is  a  lad  of  about 
thirteen,  went,  by  the  direction  of  his  father,  on  to 
Alcombe  Common,  within  the  manor  of  Alcombe, 
and  shot  a  rabbit  in  the  presence  of  the  game- 
keeper of  the  lord  of  the  manor ;  and  that  the  lad 
stated  at  the  time  that  he  had  a  right  to  come  up 
there  and  shoot.      It  further  appears   that  the 
father,  who  is  a  solicitor,  had  previously  acquired 
the  lease  of  some  land  near  the  common,  and  had 
built  a  house  on  that  land,  and  had,  in  correspon- 
dence with  the  lord*s  solicitors,  claimed  in  respect 
of  such  land,  as  one  of  the  commoners,  rights  of 
common,  and  also  a  right  of  sporting  and  killing 
rabbits  on  the  common.    The  lease,  however,  did 
not  specify  any  such  rights,  nor  was  any  evidence 
adduced  to  show  that  any  of  the  commoners  had 
ever  claimed  or  exercised  a  right  of  killing  game 
or  rabbits  or  of  sporting  on  the  common.     It  was 
objected,  on  the  part  of  the  appellant,  that  there 
was  no  sufficient  evidence  of  any  manor,  or  that 
Alcombe  Common  was  within  it,  or  that  the  pro- 
secutor was  the  lord ;  but  the  justices  overruled 
this  objection,  and,  we  think,  rightly,  as  was  stated 
in  the  course  of  the  argument.    It  was  further 
objected  tbat  what  was  done  was  done  in  the  ex- 
ercise of  a  bond  fide  claim  of  right,  and  that  the 
justices  had,  therefore,  no  jurisdiction  to  convict 
tbe    appellant.     This    objection    was  also    over- 
ruled, upon  the  ground  that  thei'e  was  no  evi- 
dence   of    the    existence    of   the    right  clamied, 
and  the  setting  up  of  such  right  did  not  oust 
the  jurisdiction  of    the    magistrates.     Tbe  sub- 
stantial question  we  have  to  determine  is,  whe- 
ther the  justices  were  right   in  6o  holding.     It 
is  not  found  in  express  terms  whether  the  appel- 
lant or  his  father  claimed  the  right  alleged,  bund 
fide  or  not.    We  are  lett  to  draw  our  own  inference 
as  to  this  point,  and  we  are  of  opinion  that  boih 
father  and  son  did  assert  that  claim  bond  fide  in  a 
certain  sense.    We  think  that  the  claim  of  right 
was  not  set  ap  as  a  frivolous  pretext  to  escape  a 
conviction,  and  that,  whatever  tbe  father  may  have 
believed  as  to  his  alleged  rights,  his  sou  boad  §dA 
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believed  that  the  father  had  them.  This,  under 
ordinary  circumstances,  would  suffice  to  render  a 
conviction  for  any  criminal  offence  improper ;  for 
it  is  well  established  that  justices  cannot  try  the 
existence  of  a  right  bond  fide  set  up  in  answer  to 
a  criminal  charge  brought  before  them  :  (see  Paley 
on  Convictions,  47  and  137.  &c.)  But  it  has  been 
decided  more  than  once  that  a  person  may  be 
convicted  under  the  statute  with  which  we  have 
now  to  deal,  and  other  game  statutes,  although  he 
had  no  mens  rea,  and  believed  that  he  was  not  a 
trespasser :  (Morden  v.  Porter ;  Leatt  v.  Vine ; 
Comwell  V.  Saunders  (uhi  sup.).)  These  game 
statutes,  it  is  said,  are  not  mere  criminal  statutes, 
but  are  statutes  passed  for  the  purpose  of  pro- 
tecting the  peculiar  rights  of  those  entitled  to 
shoot  game.  The  statutes  themselves,  it  has  been 
held,  either  expressly  or  by  necessary  implication, 
enact  that  the  person  charged  with  the  trespass 
cannot  defend  himself  by  showing  merely  that  he 
believed  he  was  not  a  trespasser ;  he  must  show 
that  he  had  a  reasonable  ground  for  such  belief. 
And  it  has  been  further  held  that,  where  the  person 
charged  with  such  a  trespass  only  sets  up  a  right 
of  a  third  person,  or  a  right  in  himself  which  is 
impossible  in  point  of  law,  the  magistrates  are 
justified  in  disregarding  such  a  claim  of  right  as 
wholly  unreasonable.  Although,  therefore,  where 
there  must  be  a  mens  rea  to  constitute  an  offence, 
an  honest  claim  of  right,  however  absurd,  would 
frustrate  a  summary  conviction,  yet  where,  as 
here,  the  absence  of  the  mens  rea  is  not  neces- 
sarily a  defence,  the  person  who  sets  up  a  claim  of 
right  must  show  some  ground  for  its  assertion. 
This,  in  fact,  was  decided  in  the  cases  last  referred 
to.  In  all  of  them  rights  were  claimed,  but  they 
were  such  as  could  not  by  law  exist:  (see  also 
Hudson  V.  MacGrea  (uhi  sup.)  We  are  of  opinion 
that- these  principles  and  decisions  are  applicable 
to  the  present  case,  and  the  magistrates  might  not 
improperly  have  found  that  the  claim  set  up, 
although  m  one  sense  bond  fide, -wsls  not  a  fair  and 
reasonable  claim  of  right,  and  therefore  that  they 
were  not  bound  to  stop.  Even  if  such  a  right  as 
that  set  up  could  by  law  exist,  the  claim  made  was 
so  vague  and  improbable  that,  in  the  absence  of 
all  evidence  to  support  either  that  or  some  other 
right  on  the  part  of  the  appellant  to  shoot  rabbits 
on  the  common,  the  justices  were  entitled  to  dis- 
regard the  claim  of  right  altogether,  and  to  con- 
vict the  appellant. 

Conviction  affirmed. 
Attorneys  for  appellant,  Bridges,  Sawtell,  and 
Co.,  for  Watkins,  Bristol. 

Attorneys   for  respondent,   Gregotnf  and  Row- 
el iffes. 


Friday,  June  3, 1875. 
Egginton  (app.)  V,  Peabl  (resp.). 

o2  S-  33  Vict  c.  101,  s.  72—33  ^  34  Vict,  e,  78,  s.  46 
— Tramwaij — Payment  of  fares — Authority  of 
hue-laws — Time  when  fares  legally  demandable — 
Jurisdiction  of  magistrate  to  hear  a  charge 
different  from  the  07ie  on  which  a  defendant  had 
been  summoned. 

A  man  was  brought  before  a  magistrate  upon  one 

charge  which  the  evidence  wholly  failed  to  sup- 

part,  whereupon  another  and  a  diffei'ent  charge 

teas  p^'pferred  against  him,  no  /re«K  8umm(m% 

being  taken   oviL     He  di/ended  Himsel/  against 


the  second  charge  ai  first,  hui  afl&r  hw^  re- 
manded  took  objection  to  the  magtBtrcUe's  juris' 
diction,  that  he  was  not  UgaUy  in  custody  after 
the  dismissed  of  the  charge  on  which  he  had  been 
summoned. 
Held,  thai  his  objection  wcls  too  IcUe  ;  he  having  sulh 
miited  to  the  second  charge  being  entered  upon^ 
the  want  of  any  summons  or  wan-cuU  to  lni»§ 
him  legally  before  the  magietraie  woe  cured  fry 
his  volunt-ary  submission. 
P.  was  charged  by  the  conductor  of  a  framtraj 
company  undera  bye-law,  whirh  says,   **Evenf 
passenger  shaU  upon  demand  pay  the  fare  Uigalkf 
demandable  for  the  journey,  *   with  not  paying 
upon  demand  nuide.     Tlie  fare  was  deftuinded 
during  the  journey,  and  P.  objected  that  it  was 
not  legally  dem^ndcbble  until  the  completion  of  the 
jov,mey.     The  company  were  authorised  by  Ad  of 
Parliament  to  "  make  reguUuions  for  regulating 
the  travelling  in  or  upon  cmy  carriage  belonging 
to  them,**  and  their  Act  also  provided  that  **  the 
toUs,  Sfc,  shall  be  paid  to  such  persons  and  ai 
such  places  upon  or  near  to  the  tramways,  and  in 
such  manner  and  under  such  regvicUions  as  the 
company  shcdl  by  notice  appoint.** 
Held,  thai  the  bye-taw  was  authorised  by  the  Ad, 
thai  it  was  reasonable,  and  that,  cu  P.  h€ul  becowu 
a  passefnger  and  was  travelling  upon  the  tramwaif, 
he  was  liable  to  pay  the  fare  whenever  it  wot 
demanded  of  him  by  the  conductor. 
This  was  an  appeal  from  the  decision  of  a  metro- 
politan magistrate  who  had  refused  to  convict  the 
respondent  under  the  circumstances  bet  oat  below, 
and  had  stated  a  case  for  the  opinion  of  the  court 
at  the  request  of  the  appellant,  who  was  a  con- 
ductor of    the    North    Metropolitan    Tram  wars 
Company. 

The  respondent,  in  Aug.  1873,  entered  a  car  be- 
longing to  the  company  in  Moorgate- street,  and 
when  asked  by  the  conductor  for  his  fare  as  the 
car  was  proceeding  along  Kingsland-road,  he  re- 
fused to  pay  then,  saying  that  he  was  going  as  far 
ab  Dalston  Junction ;  and  when  asked  again  sab- 
aequently  he  still  refused,  saying  that  he  was 
going  to  Stamford  Hill ;  and  upon  the  conductor 
still  demanding  the  fare,  and  requiring  his  name 
and  address  upon  refusal  to  pay,  the  respondent 
then  objected  that  he  could  not  be  oorapelled  to 
pay  until  ho  had  arrived  at  the  end  of  his  jonmej, 
and  stated  that  he  should  try  the  right  of  the  com- 
pany to  demand  it  before  then,  bis  mother  having 
on  the  previous  day  been  made  to  pay  her  tut 
twice  over  because  of  her  ticket  having  been  blown 
away  and  lost.  On  his  refusal  either  to  pay  or 
give  his  name  and  address,  or  to  ^^ve  the  oar,  a 
policeman  was  called,  but  as  he  would  not  in(e^ 
fere,  the  respondent  was  removed  by  the  com- 
pany's servants  from  the  car,  and  taken  tc  the 
police  station,  and  charged  by  the  conductor  with 
an  offence  under  the  73rd  section  of  32  &  33  Vict 
c.  101  (The  North  Metropolitan  Tramways  Act 
1869),  which  enacts  as  follows :  **  If  any  person 
travelling  or  having  travelled  in  any  carriage  of 
the  company  avoid  or  attempt  to  avoid  payment 
of  his  fare  ...  or  if  any  person  knowingly  and 
wilfully  refuse  or  neglect  on  arriving  at  the  point 
to  which  he  has  paid  his  fare  to  quit  sucii  carriage* 
every  such  person  shall  for  every  such  offence  for- 
feit to  the  company  a  sum  not  exceeding  fcrtr 
.  shillings."  He  was  locked  op  for  the  nigfat»ai» 
\  Tv^xVt  \:ci^Tw\wv;  brought  before  a  magistrate  on  dtfl 
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respondent  being  in  the  intervals  liberated  npon  his 
own  recognisances,  and  on  the  occasion  of  one  of 
these  remands  a  charge  in  a  different  form  was 
preferred,  viz.,  that  he  had  broken  the  9th  bye- 
law,  which  is  in  these  terms :  *'  Each  passenger 
shall,  upon  demand,  pay  to  the  conductor,  or  other 
duly  authorised  officer  of  the  company,  the  fare 
legally  demandable  for  the  journey.*' 

This  charge,  embodving  as  it  did  the  question, 
the  answer  to  which  the  respondent  originally  pro- 
fessed to  be  desirous  of  testing,  he  defended  him- 
self against  before  the  magistrate,  urging  that  the 
fare  was  not  legally  demandable  before  the  com- 
pletion of  the  journey.  He  was  again  remanded 
after  this  question  had  been  discussed,  until  on 
the  last  occasion  his  attorney  raised  the  objection 
that  there  was  no  evidence  on  the  first  charge, 
and  that  the  magistrate  had  no  jurisdiction  to 
hear  the  second,  the  respondent  not  being  legally 
in  custody  upon  it,  the  first  being  abandoned. 

The  magistrate  on  this  last  occasion,  2nd  Oct. 
1873,  decided  that  the  respondent  was  not  guilty 
ander  sect.  3  of  32  &  33  Yicl.  c.  101,  of  avoiding 
or    attempting    to  avoid    payment  of   his    fare, 
but  that  if  the  fare  was  legally  demandable  before 
the  completion  of  the  journey  he  had  undoubtedly 
failed  to  pay  upon  demand,  and  so  had  contra- 
vened the  9th  bye-law.     But  as  the  magistrate 
doubted  whether  the  Acts  of  Parliament  under 
which  the  bye-laws  were   framed  authorised  the 
company  to  require  prepayment  of  the  fares,  or 
justified  such  a  construction  being  put  u[)on  the 
words  of  the  9th  bve-law  as  was  contended  for  on 
the  parfi  of  the  company,  and  having  regard  also 
to    the    objection  which  had  been  raised  to   his 
jurisdiction  over  the  second  charge  founded  upon 
that  bye- law,  he  dismissed  the  summons  and  dis- 
charged the  respondent.     The  appellant,  however, 
being  dissatisfied  with  the  decision  of  the  magis- 
trate, applied  to  him  to  state  a  case  for  the  opinion 
of  the  court,  in  which  two  questions  were  raised — 
First,  whether  the  magistrate  was  bound  to  dis- 
charge the  respondent  on  the   first  charge  pre- 
ferred, and,  being  so  bound,  bad  no  jurisdiction  to 
hear  the  second  charge;  and,  secondly,  whether 
the  conductor  was  justified  in  demanding  the  fare 
from  the  respondent  at  the  time  he  did,  or  whe- 
ther the  respondent  might  lawfully  refuse  to  pay 
until  the  journey  was  completed.   The  Act  32  &  33 
Vict.  c.  101,  s.  72  (North  Metropolitan  Tramways 
Act  1869)  enacts  "  The  tolls  and  charges  by  this 
Act  authorised  shall  be  paid  to  such  persons  and 
at  such  places  upon  or  near  to  the  tramways  and 
in  such  manner  and  under  such  regulations  as  the 
company  shall  by  notice  to  be  annexed  to  the  list 
of  tolls  appoint  ;*'  and  by  sect.  67  "  the  company 
may  demand  and  take  from  every  passenger  tra- 
'velling  upon  any  of  the  tramways  '  certain  tolls 
specified;  and  by  sect.  76  the  company  may  make 
bye-laws    "for  regulating  the  travelling  upon  or 
using  or  working  of  the  tramways."    Then  sect. 
46  of  33  &  34  Vict.  o.  78  (The  Tramways  Act  1870) 
says,  "The  promoters  of  any  tramway  and  their 
lessees  may  from  time  to  time  make  regulations 
for  regulating  the  travelling  in  or  upon  any  car- 
riage oelon^fing  to  them  .  .  ."     Sect.  51  of  this 
Act  is  identical  in  terms  with  sect.  73  of  the  32  &  33 
Viot.  0. 101  set  oat  above.    Bye-laws  were  accord- 
ingly made  under  the  powers  contained  in  these 
Acts,  and  were  allowed  and  approved  by  the  Board 
of  Trade  on  16th  June  1873,  and  came  into  opera- 
tion on  let  Jaly  1873. 


The  23rd  bye-law  referred  to  in  the  judgment  is 
as  follows  :  "  Any  person  offending  against  or 
committing  a  breach  of  any  of  these  bye-laws  and 
regulations  shall  be  liable  to  a  penalty  not  exceed- 
ing 40»." 

Kemp,  for  the  appellant,  contended  that  the 
magistrate  had  jimsdiotion  to  hear  anv  charge 
when  the  respondent  was  before  him  ana  did  not 

object ;  and  cited 

Turner  ▼.  The  Postmastet'Oeneral,  5  B.  &  S.  82 ; 
Reg.  V.  Smith,  L.  Eep.  1,  C.  C.  B.  ^10. 

Next  that  the  fare  was  payable  on  demand,  and 
the  company  were  entitled  under  32  &  33  Yict.  c. 
101,  s.  72,  to  require  payment  at  any  time  and 
place  of  which  they  gave  notice. 

Metcalfe,  Q.C.,  contra,  urged  that  the  only  juris- 
diction the  magistrate  could  have  was  under 
11  &  12  Vict.  c.  43.  That  here  he  found  that 
there  was  no  ground  for  the  charge  against  the 
respondent  of  attempting*  to  evade  payment  of 
his  fare.  That  he  was  therefore  bound  to  dismiss 
that  charge,  and  that  being  so,  the  respondent 
did  not  legally  remain  in  custody,  and  there  was 
no  jurisdiction  to  hear  another  charge,  there  being 
no  information  or  summons.  On  the  second 
point  he  relied  on  the  words  of  the  bye-law,  which 
limiled  the  payment  of  the  fare  by  the  words 
"  legally  demandable,"  and  contended  that  in  the 
absence  of  a  special  statutory  provision  the  payment 
could  not  be  required  till  the  work  was  done. 
There  was  nothing  in  sect.  72  of  32  &  33  Vict.  c. 
101  as  to  the  time  at  which  fares  were  to  be  paid, 
though  the  persons  and  places  were  mentioned, 
and  as  the  bye-law  had  not  specified  the  time,  but 
merely  said  when  "legally  demandable,"  tha 
ordinary  rule  would  apply,  and  the  respondent 
was  not  in  strict  law  liable  to  be  asked  for  payment 
till  the  end  of  his  journey  was  reached. 

Brett,  J. — In  this  case  it  seems  to  me  necessary 
that  we  should  state  how  we  understand  the  facts 
to  be.  We  understand  that  the  respondent  was 
a  passenger  in  the  tramway  car  belonging  to  the 
appellant's  company,  and  while  he  was  such  pas- 
senger the  conductor  asked  him  for  payment  of  a 
fare,  which  it  is  admitted  was  a  proper  fare  for  the 
journey,  a.id  not  excessive,  but  which  he  refused  to 
pay  on  the  grouna  that  it  was  not  the  proper  time 
for  it  to  be  demanded  of  him.  He  did  not  wish  to 
evade  payment,  but  merely  desired  to  pay  at 
another  time.  That  being  so,  the  conductor  gave 
him  into  custody  erroneously,  that  is,  on  the 
charge  of  trying  to  avoid  payment  of  his  fare, 
which  he  was  not  in  fact  attempting.  The  respon- 
dent was,  when  so  given  into  custody,  taken  before 
the  magistrate  on  that  charge  ;  and  if  that  had 
been  the  only  charge  against  him,  the  magistrate 
ought  to  have  discharged  him,  there  being  no  evi- 
dence of  any  attempt  to  evade  payment  of  the  fare 
altogether.  There  were,  however,  several  remands 
granted,  and  at  one  of  the  later  hearings  an  ad- 
ditional charge  was  brought  forward  against  hiro, 
viz.,  a  charge  of  breaking  the  ninth  bye-law  of  the 
company  by  not  paying  his  fare  when  it  was 
demanded.  On  this  being  preferred  the  respondent 
had  an  opportunity  of  answering  it,  and  did  so  as 
far  as  he  could  ;  but  at*  the  last  hearing,  and  not 
till  thpn,  the  respondent's  attorney  took  the  objeo- 
tion  that  the  magistrat^e  was  bound  to  dismiss  the 
case  on  the  first  charge,  and  that  he  could  not  hear 
the  second  charge  at  all,  because  the  respondent 
was  not  legally  before  him.   The  magistrate^  n^ik 
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broken  the  bye-law,  and  was  liable  to  a  penalty  under 
the  23rd  bye-law  for  so  doing,  but  the  objection 
having  been  taken,  he  reserved  the  point  raised 
by  it  for  us.     On  the  first  question  put  to  us,  as  to 
whether  he  was  bound  to  discharge  the  respondent 
^m  custody  on  the  original  charge,  we  answer 
Yes ;  but  if  it  means  that  he  ought  to  have  dis* 
charged  him  as  to  breaking  the  bye-law,  we  think 
that  he  ought  not  to  have  done  so.     Now,  it  is 
said  that    the    magistrate    had   no    jurisdiction 
to    hear    the    second     charge,     because     there 
was   no  summons    in  writing    issued    to  bring 
the    respondeno    before    him.      It    is,    however, 
admitted  that  he  might  have  ordered  a  summons 
to  be  issued  and  served  then  and  there.    Yet  it  is 
contended  that,  not  having  done  so,  he  had  no  juris- 
diction. But  it  is  to  be  noticed  that  the  respondent 
did  not  object  at  first  to  the  charge  being  enter- 
tained, and  if   so,  the  want  of    a  summons  in 
writing  is    cured    by  his  voluntary  submission. 
The  authority  for  this  is  the  passage  at  p.  39  of 
Paley  on  Convictions :  "  If  the  defendant  appears 
any  irregularity  in  the  summons,  or  even  the  want 
of  a  summons    altogether,    becomes   immaterial, 
except  it  be  in  a  case  where  a  special  form  of  sum- 
mons is  required  by  the  Act  which  has  not  been 
complied  with."    Beg.  v.  Aiken  (3  Burr,   1786), 
quoted  also  at  p.  50,  in  Faley  on  Convictions,  as 
showing  that  the  presence  of  the  defendant  and 
his  hearing  of  the  evidence  was  the  essential  matter 
in  a  question  as  to  the  regularity  of  the  magis- 
trate's proceedings.    Then  there  is  Turner  v.  Tlie 
Tosimasier-Qeneral  (uhi  6up.),  in  which  case  two 
men  were  brought  up  wrongly  in  custody,   but 
when  before  the  magistrates  a  new  charge  was  pre- 
ferred and  they  did  not  object,  and  it  was  held  that 
they  had  waived  the  want  of  an  information  and 
summons.    Then  it  is  said,  further,  here,  that  the 
respondent  was  bound  by  recognizance  to  appear 
up  to  the  time  of  the  last  hearing,  and  so  did  not 
voluntarily  submit ;  but  the  case  last  cited  shows 
that  if  he  were  present,  heard  the  charge,  and  did 
not  object,  the  court  had  jurisdiction.     If  that  be 
80  here,  the  magistrate  nad  a  right  to  entertain 
the  charge.    Next  comes  the  more  important  con- 
sideration. Was  the    conductor  justified  in  de- 
manding   the    fare    from     the    respondent    at 
the    time    he    did?      This     depends     on     the 
construction    of     the    bye  -  laws     made    under  ^ 
32  &  33  Vict.  c.  101,  s.  72,  and  33  &  34  Vict.  c.  78, 
8.  46.     Now  the  9lh  bye-law  is,  "  Each  passenger 
shall  upon  demand  pay  to  the  conductor,  or  the 
duly  authorised  officer  of  the  company,  the  fare 
legally  demandable  for  the  journey."    It  seemi 
to  me  that  this  bye-law  is  within  the  words  of 
Beet.  46  of  the  Act  **  for  regulating  the  travelling 
in  or  upon  any  carriage  belonging  to  them,"  and 
it  also  comes  within  sect.  72  of  32  &i  33  Vict.  c.  101, 
which  says,  "  The  tolls  and  charges  by  this  Act 
authorised  shall  be  paid  to  such  persons  and  at 
such  places  upon  or  near  to  the  tramways,  and  in 
such  manner  and  under  such  regulations  as  the 
company  shall  by  notice  to  be  annexed  to  the  list 
of  tolls  appoint.      Therefore,  although  it  does  not 
fix  a  place  for  the  demanding  of  the  fare,  it  does 
say  that  demand  is  to  be  made  on  a  passenger.    A 
person  need  not  get  into   the  car,  but  when  he 
does  so  he  is  a  passenger  ;  and  so  the  regulation 
does  fix  the  place  where  the  fare  is  demandable 
as  being  somewhere  between  where  the  person 
began  to  be  and  where  he  ceased  to  be  «k  paaaetvaer. 
Otherwiae,  if  the  fare  may  not  be  demwidfta  *m 


the  carriage  and  during  the  joomey,  the  tramway 
company  must  have  fixed  places  for  payment,  and 
must  compel  the  passengers  to  pay  before  or  u 
the  end  of  the  journey,  and  at  no  other  time  or 

Elace.  So  I  thmk  that  the  bye-law  is  authorised 
y  the  statute,  and  that  there  was  a  breach  d  it 
here.  There  was,  therefore,  sufiicient  evidence 
before  the  magistrate  of  a  breach  of  the  bye-laws, 
and  he  would  be  justified  in  convicting  the  respon- 
dent in  a  penalty. 

Dbnmak,  J. — I  am  of  the  same  opinion.  With 
regard  to  the  point  first  stated  by  the  magistrate, 
whether  he  ought  to  have  discharged  the  respon- 
dent on  the  first  charge,  I  think  that  this  depends 
upon  the  answer  to  the  farther  question  whether 
the  respondent  was  there  present  before  him  with 
notice  of  the  charge  preferred  against  him.  As  to 
this,  for  the  reasons  given  by  my  brother  Brett,  I 
agree  in  thinking  that  he  was  so  present.  A  man 
ought  to  do  something  by  way  of  protest  if  he 
wishes  to  object  that  he  is  not  legally  brought 
before  a  court,  but  here  the  respondent  did  nothing, 
and  so  far  from  originally  objecting,  he  professed 
that  he  wished  to  test  the  alleged  right  of  the 
conductor  to  demand  the  fares  before  the  end  of 
the  journey.  The  second  question  is  concerned 
with  his  liability  to  a  penalty,  although  he  did  not 
intend  to  avoid  payment,  and  on  this  and  the  other 
questions,  taking  them  together,  I  am  of  opinion 
that  he  was  liable  to  a  penalty  under  the  9th  and 
23rd  bye-laws,  or  by  the  joint  effect  of  the  bye-laws 
and  the  sections  of  the  Acts  set  out  in  the  case. 
The  words  are  that  the  fares  shall  be  paid  to  soch 
persons  at  such  places  as  shall  be  determined  by 
the  company,  and  thev  are  authorised  to  make  t^e- 
laws  for  this  purpose.  Taking,  then,  an  obvious  view 
of  the  bye-laws,  and  having  regard  to  one's  common 
knowledge,  I  think  that  a  person  who  becomes  a 
traveller  must  pay  the  fare  to  the  conductor  on 
the  journey  when  demanded,  such  fare  being  that 
for  the  journey  which  he  is  proposing  to  go ;  and 
I  feel  that  it  would  involve  great  delay  and  incon- 
venience if  it  were  compulsory  that  all  the  fans 
should  be  taken  at  the  end  only  of  the  journeys. 
These,  then,  in  my  opinion,  are  reasonable  bye- 
laws,  and  they  are  put  up  in  places  where  they 
give  notice  to  people  of  their  provisions,  so  tbej 
were  binding  on  the  respondent,  and  he  has  com- 
mitted a  breach  of  them,  which  has  rendered  him 
subject  to  a  penalty. 

LiNDLET,  J. — I  am  of  the  came  opinion.  The 
offence  charged  is  a  breach  of  the  9th  bye- law,  and 
the  question  is,  whether  the  company  can  demand 
the  fare  before  the  transit  is  ended.  It  is  weU  to 
see  under  what  authority  the  bye-laws  are  made, 
and  what  was  the  object  of  them.  They  are 
derived  from  the  46th  sectien  of  33  db  34  Yiot.  c. 
78,  and  the  powers  to  levy  tolls  under  the  private 
Act  of  the  company,  set  out  in  the  case.  This 
bye-law  speaks  of  a  passenger  while  travellmg, 
not  of  one  whose  journey  is  complete.  It  is  thns^ 
I  think,  equivalent  to  saying  every  passenger 
shall,  whenever  it  may  be  demanded  of  him,  paj 
any  toll  which  the  company  are  entitled  by  law  to 
demand. 

Judgment  for  ike  appfHUuiL 
Attorney  for  appellant,  E.^Vann, 
Attorneys  for  respondent,  Woninere. 
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Tkvriday,  Jane  10, 1875. 
TuBUBRir.  The  O&b&t  Eutbiw  Bailvat 
CoifFAin. 
Negligence — Kiater  aitd  servant — Oomnon  employ- 
tnenl—Test  of  liabUily  of  maiter^Oontraelor  e 
tenant— BaUway  eompany. 
The  iefenAante,  «  raHwastj   eompany,  envployei  a 
contractor  to  unload  their  ooal  truckt  at  ehaots  on 
ndiTtgt   eonitnieled  for   the  purpose.     The  eon- 
traetor  emploi/fd  hie  own  labonrere,  among  whom 
woe  the  plaintiff,  tehont  he  engaged  and  paii,  and 
over  whom  he  had  entire  ronlrol.     The  plaintiff, 
whUe  engaged  in   the  urorfe,  viae  injured  by  the 
negligent  ehunting  of  an  engine  managed  hg  the 
servants  of  the  defendanle,  which  wai  bringing 
coal  trucks  on  to  the  eidingt  to  the  shoots. 
Held,  that  there  was  no  such  common  employment 
betteeen  the  plaintiff  and  the  thunler  a*  would 
disenlitla   the  former   from   bringing    an   aeiion 
against  the  defendants  for  the  negligenae  of  their 
tervanfi. 
The  plaintiff  in  this  action  sned  the  mlwaT  oom- 
paoy  tor  oompensation  for  injury  received  by  him 
oninK  to  the  alleged  negligence  of  their  servants. 
It  appeared  that  thedefendants,  having  made  some 
aidings  for  tbn  reception  of  their  loaded  coal  wag- 
gons, and  shootH  by  means  of  which  the  vaggons 
conld  be  discharged  for  the  various  dealers  and 
consignees,  contracted  with  a  man  called  Lanea- 
borougb  to  do  the  work  .of  so  discharging  the 
waggons.    Lanesborongb  employed  men  to  enable 
him  to  carry  out  his   contract,  among  whom  waa 
the  plaintifi ;  he  paid  them  their  wages,  and  the 
cxunpany  had  no  control  over  the  men  so  aa  to  be 
able  either  to  engage  or  dismisa  them.     It  was 
proved  at  the  tritu  that  Lanesborongh  oonld  en- 
gage  and  pay  his  own  servants. 

VPhile  the  plaintiff  was  so  employed  nnder 
J^nesborongh,  and  anengineof  the  defendants  was 
engaged  in  sbnntine  truoks  so  aa  to  bring  them 
to  the  coal  shootB,  the  plaintifi  was  knocked  down 
and  injured  by  reason  of  some  trucks  being 
shanted  into  a  wrong  siding,  and  this  ocoarred 
through  the  mistake  and  negligence  oE  the  defen- 
dants servants  who  were  in  charge  of  the  engine. 
At  the  tnal  at  Gaildrord  in  Aag.  1874,  before 
Snunwell,  B.,  the  plaintiff  hod  a  verdict,  but  a 
rnle  niei  to  set  it  aside  waa  afterwards  obtained, 
poraoant  to  leave  reserved,  on  the  ground  that  the 
plaintiff  was  a  servant  of  the  defend&nts,  and  thai 
the  injury  was  one  of  the  risks  of  the  common 
smployment,  which  he  most  be  taken  to  have 
contemplated  at  the  time  that  he  entered  the 
■•rTioa. 

WiUougM)^,  Oore,  and  Boddam,  showed  oanse. 
— The  plaintiir  here  was  not  a  servant  of  the  de- 
fandants,  bnt  woa  employed  by  lanesborongh. 
Tbe  latter  had  a  oontiaot  for  work  with  the  defen- 
danta,  and  employed  and  had  control  over  hia 
own  men.  Wiggelt  t.  Fox  (25  L.J.  188,  Ec)  ia 
diatiDsniahable  from  the  present  case,  becanss  the 
oontrM  over  the  plaintiff  there  remained  in  the 
prindpal  ooBtractor,  Fox,  who  not  only  paid  him 
bat  had  the  right  to  dlamiss  him.  This  ia  more 
like  JinAam  v.  Bsynolde  (5  H.  A  N.  143),  where 
tbe  qnntion  of  ooatrol  is  ^nded  to  a*  a  priaeipol 
teet  in  determint^  whether  tha  relation  of  master 
Hid  Mmut  eziata.  8o,  too,  Sadier  v.  Htnloek 
(4  B.  A  B.  670),  whsM  OreBpton,  J.,  aan,  "the 
te«  ia  whether  the  defendant  retaiiied  Che  power 
of  oaatroUing  the  work."  In  FrtmOef  t.  J^l<r 
Has.  CAa„  Vol,  IX 


(3  M.  ft  W.  1),  the  rights  and  relations  between 
masters  and  serranta  are  diaonssed,  and  tbe  prin- 
ciple laid  down  that  tbe  servant  has  a  cboioe  a* 
to  the  risks  be  incurs,  and  must  be  taken  to  iooar 
voluntarily  the  ordinary  risks  of  the  sarviee. 
Here  the  plaintiff  waa  in  no  auch  relation  to  the 
company.  In  Murray  v.  Owrie  (23  L.  T.  '&ep. 
fi.  S.  557;  Ii.  Bep.  6  C.  F.  24)  the  judgment  of 
Willas,  J.,  is  in  the  plaintiff's  favour,  on  the  prin- 
ciple of  his  contention  here :  (see  also  8mUh  v. 
Bteel,  32  L.  T.  Bep.  N.  S.  195 ;  L.  Bep.  10  Q.  B. 
125).  It  may  also  be  tested  by  considering  that  if 
the  pluntiff  bid  by  his  negligence  oansed  an  in- 
jury to  some  third  person,  the  action  would  have 
oeen  brought  not  against  the  Qreet  Eastern  Bail* 
war  Company,  but  against  Iduieeboroagh. 

Parry,  Sergt.,  and  Marriott,  in  support  of  tbe 
rule. — The  employtoent  here  was  a  common  one 
to  the  plaintiff  and  tbe  compenv's  servants  who 
were  the  cause  of  the  injury.  Tbe  engine  driver 
and  shunter  were  engaged  on  the  very  aame  work 
as  tbe  plaintiff,  viE.,  in  unloading  the  ooel  trnoka 
and  t^ing  them  to  ^e  shoot  for  the  purpose. 
Then  the  payment  of  tbe  plaintiff  was  really  by 
the  company,  although  it  was  not  direct,  but  passed 
through  tbe  contractor's  hands,  so  the  case  cornea 
within  Wiggell  v.  Fox  [uhi  lup.)  See  Buldnnson 
r.  The  York,  Newcastle,  ana  Berwick  Batiteay 
Oompam/  (5  Ex.  343),  where  the  man  who  was 
killed  was  not  at  the  time  engaged  on  any  work 
wbicb  was  common  to  tbe  other  servants  whose 
negligence  cansed  tbe  accident,  yet  the  company 
were  neld  not  responsible,  because  tbe  deoeaaad 
was  employed  by  the  company,  and  must  betaken 
to  know  the  risks.  The  test,  therefore,  is,  whether 
the  person  who  enters  into  an  employment  does 
so  with  a  full  knowledge  of  all  the  risks.  Here  the 
plaintiS  knew  that  bis  particular  business  expoeed 
him  to  risks  arising  from  negligence  on  the  part 
of  the  other  eervante  of  the  companr  who  were 
engaged  on  tbe  very  same  work  toat  he  was.  Id 
Abri^am  v.  Reynold*  [ubi  (up.)  there  was  only  a 
single  act,  and  it  might  well  be  held  that  there 
was  no  common  service  and  no  control.  But  here 
we  say  that  tbe  oompany  bod  control  over  the 
plaintiff,  and  upon  the  tacts  it  is  an  inference  which 
the  court  might  and  would  draw.  Andif  in  doing 
his  work  the  plunliff  injured  anyone,  thecampOEy 
would  be  liable ; 

BouthceU  T.  StonlKf .  1  H.  A  H.  S47i 
Prisstle^  T.  FoiBler  (uti  luf.) 
They  cited  also 

Indrrmaur  T.  Samw,  14  L.  T.  Bop.  N.  B.  484 ;  L  Bep. 

1  C.  P.  274 ; 
ItorganT.  Fal*  o/ Ifuth  Jioilwav  Ci>nw«iy,  18  L.  T. 
Bap.N.S.S64;  L.  Bap.  1  Q.  B.  Itt. 

Lord  OoLEunea,  C.J. — -lam  of  opinion  that  thia 
rale  oogfat  to  be  discharged.  These  oaeee  are 
casaa  of  difficnlty,  and  I  say  so  with  the  leaa  heai- 
tation  because  a  very  eminent  jodge,  Hr.  Jastioo 
Grompton,  haa  aaid  so  before  me  in  BaHer  r.  Bern- 
ioak  (vhi  tap.).  This  ooae  ia  one  that  is  exoeed- 
ingly  near  the  line.  TheoircamBtancea,aaIander- 
Btand  them,  are  these.  The  Great  Bastant  Bailway 
having  a  very  laige  oool  tmfflo,  and  having  made 
a  place  where  the  coal  they  bring  on  their  railway 
ia  ahot  fhim  the  trucks  for  the  varione  oontraoton 
and  daolera,  appointed  a  man  called  lABesboroagh 
to  mderteke  the  duty  of  ahooting  the  ooel,  aa 
between  himadf  Mid  tite  oomnuiy,  and  tbe  pfeia- 
liS  in  thi*  ootion  was  one  of  Laneaboroagfa's  bot- 
Tonta.  He  might  also,  no  doalA,bA vvktive^  <£. 
Ae  tmxoKn  \  uvtX  ^r^  Twmo^  ^™  w'B^rfurertl"*' 
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whether  he  was  or  no,  bat  at  first  he  was  certainly 
and  primarily  Lanesborongh's  servant.  While  so 
discharginff  Lis  duty  under  Lanesboroagh's  direc- 
tion, the  shunting  engine  of  the  Qreac  Eastern 
Railway,  under  some  aai9ittedly  negligent  mistake 
of  the  company's  servants,  ehunted  some  trucks 
into  a  wrong  siding  and  injured  him  severely.  The 
question,  then,  is,  whether  the  employment  was  so 
oommon  between  the  plaintiff  and  the  shunter  who 
directed  the  engine,  as  to  bring  the  case  within 
Priestley  v.  Fowler  {ubi  sup,),  and  establish  that 
the  action  is  not  maintainaole.  The  case  is  a  diffi- 
cult one,  as  I  have  said,  because  it  is  so  near  the 
'  Une ;  and  the  line  to  be  drawn  is  one  which  it  is 
not  easy  to  state  in  language,  and  I  will  not  at- 
tempt to  give  a  definition  calculated  to  meet  all 
cases.  Each  case  must  depend  upon  its  particular 
circumstances,  and  no  single  circumstance  can  be 
stated  as  being  a  certain  and  siagle  test  of  general 
application;  but  several  circumstances  may,  at 
any  rate,  be  remarked  upon,  all  or  some  of  whidi 
when  they  occur  may  show  what  is  on  one  side  or 
the  other  of  the  line  which  is  not  itself  easy  to  be 
drawn.    The  case  by  which  we  were  here  most 

Sressed  was  Wiggett  v.  Fax  (uhi  sup.),  where  the 
efendants,  Fox  and  Henderson,  were  contractors 
for  the  building  o£  the  Cryslal  Palace,  and  em- 
ployed Moss  to  do  part  of  the  work  by  the  piece 
for  a  certain  sum,  payable  by  monthly  instalments, 
according  to  the  work  done.  Moss  employed  the 
plaintiff,  who  was  killed  by  the  negligence  of  the 
defendants'  servants.  The  Court  of  Exchequer 
held,  and  the  decision  iras  not  questioned,  that  the 
plaintiff  could  not  recover  against  Fox,  because 
I^ox  and  Henderson  were  general  contractors  for 
the  whole  work,  and  the  suo-oontractor  was  so  far 
under  Fox  and  Henderson's  control  as  to  make  his 
workmen  in  a  common  employment  with  those  of 
the  general  contractor.  That  case  came  under  consi- 
deration in  Abraham  v.  Reynolds,  in  1860.  There, 
however,  the  question  of  common  employment  did 
not  arise,  so  far  at  least  as  a  common  employer  is 
concerned,  because  there  a  servant  going  to  get 
hales  from  a  warehouse  not  belonging  to  his  master 
was  injured  by  the  negligence  of  the  warehouse- 
man's servant,  and  on  the  C|uestion  being  raised, 
oould  he  recover  for  the  injurv  so  caused,  it  was 
held  that  he  could.  It  was  held  that  the  foots  did 
not  render  the  employment  of  the  two  servants  a 
common  one,  or  give  any  control  to  the  master  of 
either  over  both.  This  was  the  express  ground  of 
Martin,  B.'s  judgment,  and  of  bis  assent  to  Wiggett 
▼.  jPVwj.  So,  too,  Watson,  B.  and  Channell,  B., 
the  latter  of  whom,  commenting  on  Wiggett  v. 
FooB,  says :  '*  But  it  was  proved  that  the  deceased 
was  paid  by  the  defendants,  and  it  further  ap- 
peared by  the  printed  rules  which  were  given  in 
evidence,  and  by  the  evidence  of  Moss,  that  the 
defendants  had  a  control  over  and  power  to  dismiss 
Wiggett,  though  engaged  by  the  contractors.  The 
ground  on  which  the  judgment  proceeded  was 
therefore  the  payment  of  the  plaintiff  by  the  defen- 
dant, and  the  control  exercised  by  the  latter  over 
him,  so  that  he  could  dismiss  him,  as  put  by 
Channell,  B.  Now  both  those  grounds  are  want- 
ing here.  The  defendants  did  not  pay  the  plain- 
tilf,  and  had  no  control  over  him  so  as  to  be  able 
to  engage  or  dismiss  him.  So  on  these  two  ^^unds 
it  seems  to  me  that  this  case  is  clearly  distinguish- 

Abie  from  Wiggett  y*FoQi,  Then  vn  Sadler^. Hen-  .  ~w  ^w..w.  — w«^.  .^.^.g—  _^_»^»^ ^f^w n  vt- 
ioeh  {4E.  A  B.  570),  which  waa  an  afi^Aon  to  axi\  ^W^vKSL^xn^Wi  \k^<^  had  some  periiapa  on 
oihstniotioii  and  naiBanoe  on  t^highwvj  qkobo^  \s^  \  %2CQ<QaA^VA\sA^'9Ra)^«i^^>BsvQg^^ 


a  man  whom  the  defendant  Lad  employed  to  clesn 
out  a  drain,  taking  up  and  improperly  repladng 
part  of  the  highway  adjacent  to  the  defendant*! 
land,  in  which  the  drain  was.  The  questioQ 
whether  the  defendant  was  answerable  to  the 
plaintiff,  whose  horse  was  injured  by  falling  into 
the  hole  made  in  the  highway,  depended  on 
whether  Pearson,  the  man  employed  by  the  defen- 
dant, was  a  contractor  or  a  servant.  Cfrompton,  J. 
says  in  the  argument :  ",Is  not  this  rather  a  case 
where  the  employer  maintains  a  control  over  the 
person  whom  he  employs,"  and  in  his  judgment; 
"  the  real  question  is,  whether  the  defendant  and 
Pearson  stand  to  each  ocher  in  the  relation  of 
master  and  servant.  I  decide  not  on  the  ground 
that  Pearson  did  not  employ  the  hands  of  another, 
for  if  he  was  the  defendant's  servant  the  defen- 
dant would  be  liable  for  the  wrong-doing  of  the 
person  whom  the  servant  employed  ;  though  it  is 
true  that  such  employment  may  sometimes  be  a 
test  as  to  whether  the  employer  was  a  servant  or 
an  independent  contractor.  The  test  here  is, 
whether  the  defendant  retained  the  power  of  con- 
trolling the  work."  Now  I  will  not  say  that  this 
is  the  only  test,  but  it  is  put  there  as  Ute  test  bj 
which  to  distinguish  whether  a  man  is  a  con- 
tractor or  a  servant ;  and  so  here  it  would  be  the 
test  to  discover  whether  Lanesborough  was  s 
contractor  or  a  servant,  and  on  this  point  the  re- 
port of  the  judge  says  that  he  could  engage  and 
pay  his  own  servants.  Then,  to  take  it  in  auoUier 
way:  suppose  the  situations  reversed,  and  that 
the  plaintiff  had  negligently  caused  injury  to  some- 
one else.  It  seems  to  me  extravagant  to  say  that 
such  a  person  could  sue  the  now  defendants  for 
such  ii\jiiry.  They  would  say  in  defence,  and  as  I 
think  say  unanswerably,  we  had  no  control  over 
the  man,  we  did  not  engage  him  and  could  not 
dismiss  him,  we  are  therefore  not  liable  for  hii 
negli^;ence.  If,  then,  in  such  case  an  action  would 
not  he  against  the  railway  company,  it  follows 
that  the  same  ground  which  would  save  them 
there,  would  make  them  liable  here.  It  is  not 
necessary,  in  my  opinion,  to  discuss  Murray  v. 
Ourrie  {ubi  sup,),  there  was  clearly  an  independent 
employment  in  that  case,  and  the  peculiar  circam* 
stances  do  not  make  it  applicable  here.  On  the 
whole,  thorefore,  though  the  cases  are  cases  of  difS- 
cul^,  I  think  that  this  is  not  within  the  authority 
of  Wiggett  v.  Fox  {uhi  sup,),  and  if  it  is  not,  the 
action  is  maintainable,  and  the  plaintiff  enUtled 
to  his  verdict,  and  the  rule  must  be  discharged. 

Gbove,  J. — I  am  of  the  same  opinion.  I  will  not 
go  through  the  many  cases  beaj*in||^  on  the  ques- 
tion, and  which  have  been  fully  discussed.  No 
doubt  the  cases  do  not  depend  necessarily  on  the 
term  contractor,  because  the  man  may  stand  in 
different  relations  to  the  person  with  whom  he 
contracts  and  those  whom  ne  employs.  If  it  did 
depend  on  that  word,  then  WiggeU  y.  Fox  {M 
sup,)  would  be  an  authority  for  the  defendants. 
Here  the  so-called  contractor  paid  and  directed 
the  plaintiff ;  he  was  called  a  contractor  simplj 
without  any  qualification,  and  appears  to  have 
been  the  person  who  engaged  and  dismissed  tiie 
plaintiff  and  his  other  workmen,  and  did  so,  as  I 
gather  from  the  report  of  the  jadge,  independe&tl  j 
of  the  Qreat  Eastern  Railway  Company  alt^ether. 
The  Great  Eastern  Railway  Company  wooS  have 
no  power  except  through  Xjanesboroogh  over  tbo 
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Bod  servant.  In  Wtggrti  v.  Fok  [nbi  »wp.),  not 
onlj  were  there  these  two  distinctions,  bat  U&rtiD, 
B.,  says  eipresslj,  "  The  relation  of  master  and 
servant  existed  botween  the  defendants  and  Wig- 
gett."  That  is  jaat  tbe  distinction  to  raj  mind 
betwe(?n  that  case  and  this.  And  thns  ic  is  not 
on!j  that  control  must  exist  and  be  retained,  but 
also  that  there  most  be  the  oorrelativo  sabmission 
on  the  part  of  the  servant  to  the  uontrol  of  the 
master.  He  submits  himself  to  the  risks  which  in 
the  service  of  his  master  the  latter  may  reoaon- 
abl^  impose  upon  him.  I  see  nothing  here  from 
vrhich  I  can  derive  an  inference  that  the  plaintiff 
not  only  submitted  to  the  control  of  LaneBboroush, 
and  undertook  the  risks  of  his  service,  but  also 
agreed  to  exempt  from  liability  all  other  persons 
who  might  injure  him  by  their  negligence,  and 
who  were  not  in  any  relation  to  him  as  master  or 
OS  servants  of  a  common  master.  Another  ele- 
ment may  be  noticed  which  has  a  beanng  on  tbo 
matter.  Where  a  person  undertakes  a  service  be 
has  the  power  of  remonstrating  in  reference  to 
anything  which  he  does  not  like  or  considers 
dangerous,  or  he  may  by  giving  notice  give  up 
the  service.  But  hero  the  plaintiff  would  not 
have  been  in  a  position  to  do  either  of  these  things 
aa  regards  the  defendauCs,  though  he  clearly  conld 
as  regards  Lanesborough.  This  is  one  of  the  tests 
on  which  the  cases  cited  depend;  FriealUyv.FuwUrr 
{ttbi  awp.)  was  decided  on  it,  and  Alderson,  B.,  in 
Wigyett  V.  Fox,  draws  attention  to  that  fact.  No 
doobt  the  esses  do  run  into  fine  distinctions,  bat 
there  is  t^ufficient  breadth  of  distinction  here,  in 
my  opinion,  to  entitle  the  plaintiff   to  oor  jndg- 
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Attorney  for  the  d  efendants,  W.  H.  Shaw. 


Saturday.  Nov.  IS,  1875. 

(Before  Lord  Coleridge,    C.J.,    Bbamweh,    B„ 

Mellob,  J.,  Geote,  J„  and  Polloci,  B. 

Beg.  v.  Dovhes. 

ifuHilaaghler— Infant— Negleei  of  parent  to  supply 
viediail  aid  from  contci»uliini»  religiouM  hclwf— 
31  ^  32  Vict.  e.  122,  ».  37. 

Sinrg  ffte  31  ^  32  Vict.  e.  122,  ».,  37  mhiehmaket  U 
an  nffc'ttcepumihahlenttatiiarilyforanyparenttoil- 
fully  111  Tuyled  to  pTOvida  micdieal  aid  for  hit  eliiid 
ItKii-g  in  Mi  ctuitu4y  and  under  ttie  age  offourteeiv 
year;  wheri-bii  the  heaUli  '>/«u(-A  ehitd  shall  have 
t-KM  or  it  likAy  to  be  leriouily  t'njWMi,  t'(  i*  nMn- 
slaughler  if  the  child  die  from  tuck  neghet,  audit 
it  nil  auKwer  to  the  charife  of  marulatigkler  thai 
Ill-it  thn  parent  to  neylectfd  from  a  cotiteimlicua 
r-^liaioui  btUrf  that  it  leut  wrong  lo  call  in  meaical 
i'id,andlkatmedlaiiaidiaiunotrequired,andnot 
font  any  intenlutn  to  ditobey  Ihe  law. 

CisE  reserved  for  tbe  opinion  of  this  Ckinrt  br 

BlacLbnrn.  J. 

1.  The  prisoner  w»«  indicted  at    the   Central 

Criminal  Court  for  the  roaoslaughter  of  Charles 

Downes. 


2.  It  appeared  on  the  trial  before  me  by  the 
evidence  that  Charles  Downes  was  an  infant  who, 
at  the  time  of  bis  death,  was  alittle  more  than  two 
years  old.  The  child  had  been  ill  and  wasting 
away  for  eight  or  nine  months  before  its  death. 
The  prisoner,  who  resided  at  Woolwich,  vras  the 
father  of  the  deceased,  and  had  during  tbe  whole 
of  this  lime  the  custody  of  the  ohdd. 

3.  The  prisoner  was  one  ofa  sect  who  call  tbem- 
aelves  "  The  Peculiar  People." 

4.  During  the  whole  period  of  the  child's  illness 
he  did  not  procure  any  skilled  advice  as  to  the 
treatment  of  tbe  child,  out  left  it  to  the  charge  of 
women  who  belonged  to  his  sect,  and  called  m  at 
intervals  George  Hurry,  an  engine  driver,  who 
prayed  over  the  child,  and  anointed  it  with  oil. 

5.  Tbe  reason  of  this  course  of  ooodaot  wu 
explained  by  George  Hurry  who  was  called  aa  a 
witness. 

6.  He  stated  that  the  Pecoliar  People  never  call 
in  medical  advice  or  give  medicines  in  cose  of 
sickness.  They  bad  Teligions  objections  to  doing 
BO  They  called  in  the  elders  of  the  church,  who 
prayed  over  the  nick  person,  anointing  him  with 
oil  in  the  name  of  the  Lord  This  he  said  they  did 
in  literal  compliance  with  the  directions  in  the 
14th  and  l.^th  verses  of  tbe  fifth  chapter  of  the 
Epistle  of  St.  James,  and  in  hope  that  tbe  core 
would  follow. 

7.  This  course  was  pursued  with  regard  to  the 
deceased  infant  duringita  illness.  The  prisoner 
consulted  the  witness  Hnrry  as  to  what  was  the 
matter  with  tbe  child,  and  aa  to  what  should  be 
given  to  it.  They  thought  it  was  suffering  from 
teething ;  and  he  advised  the  parents  to  give  it 
port  wine,  eggs,  arrowroot,  and  other  articles  of 
diet  which  he  thought  suitable  for  a  child  snffering 
&om  such  a  complaint,  all  of  which  were  supplied 
accordingly.  There  was  no  evidence  that  this 
treatment  was  mischievous,  and  though  this  was 
probably  not  logically  consistent  with  tliedoctrines 
of  his  sect  as  described  by  him,  I  saw  no  reason  to 
doubt  that  it  was  all  done  in  perfect  sincerity. 

S.  He  was  asked  by  the  counsel  for  the  proseita- 
tion  whether  if  one  of  their  sect  met  with  an 
accident,  such  as  a  broken  booe,  their  principles 
would  prevent  tbeir  calling  in  a  aargeon  to  set  it, 
and  be  answered  that  he  thought  they  probably 
would  call  in  a  surgeon  in  such  a  case,  but  it  had 
never  yet  arisen.  He  was  asked  whether  they 
trusted  to  nature  in  oases  of  childbirth.  He  aoid 
they  did  not  call  in  midwives,  which  would  be 
against  their  principles,  hut  that  several  sisters  of 
their  persuasion  were, as  skilful  as  any  midwives, 
and  that  they  assisted  the  women  in  labour. 

9.  He  was  further  asked  whether  he  had  not 
himself  on  the  trial  of  Hun-y  before  Mr.  Jnstioe 
Byles  promised  that  in  future  medical  advice 
should  t>e  called  in  when  necessary.  He  explained 
that  in  that  cose  the  disease  was  infections,  and 
that  he  understood  the  judge  to  say  that  the  law 
furhid  them  to  endanger  tbe  lives  of  others,  and  as 
it  was  one  of  their  pnnciples  to  obey  the  law,  he 
had  given  a  pledge  that  they  would  call  in  medical 
advice  where  the  disease  wod  infectious,  wbich 
pledge  tbey  had  kept. 

[I  here  interposed  and  asked  him  whether  he 
wonld  Eow  give  a  similar  pledge  in  oases  where 
the  sick  person  was  a  helpless  infant,  taking  the 
law  tnm  me  to  be  that  though  an  adult  who  ooald 
indge  for  himself  might  reCram  ft«.«i.  ctKOT.*  v& 
■kiUed  ft&T\ca  V\\,Ww\>  \jrt!Mi^c«Krai.%  '*5<^  ^aw , 
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those  «ho  had  the  charge  ofs  helpleee  inflftnt  were 
bound  to  procure  it  wbera  it  me  neoacBarj.  IF  he 
woald  give  ench  n  pledge  I  eaid  I  hsd  no  doabt 
the  prosecTitoni  nonld  be  perTectlf  satiefied  and 

£'ve  no  farther  evidence.  He  would  not,  howerer, 
I  more  than  promise  that  he  woald  bring  the 
point  before  the  neit  aasembly  of  his  cbnrch.  The 
prOHecution,  therefore,  proceeded  I  ahonld  add 
that  thongh  all  tbiB  might  show  that  these 
Pecaliar  People  were  not  logioallj  consistent  in 
their  tenets  and  practice  I  s&w  no  rtMOn  to  donbt 
that  thay  were  sincere.] 

10.  It  was  admitted  on  the  part  of  the  proaeoa- 
tion  that  the  child  was  kirdly  treated,  kept  clean, 
and  furniebed  with  sufficient  fooid,  and  nnrsed 
kindly  by  ihe  mother  and  the  women  of  the  sect. 

11.  Evideni>.>  was  then  given  that  the  prisoner 
had  saflicient  means  to  procure  skilled  advioe, 
which  was  easily  to  be  obtained  at  Woolwich. 
That  neither  be  nor  the  elder  had  any  competent 
skill.  The  disease  of  which  the  child  died  having 
nothing  whatever  to  do  with  teething,  but  being 
chronic  inflammation  of  the  langs  and  pleara, 
wh:ch  was  of  long  standing,  and  was  a  disease 
which  might  have  been  cared  at  any  time  if  com- 
petent advice  had  been  obtained,  probably  thongh 
not  certainly,  would  have  been  ho  cured,  if  the 
advice  had  been  called  in  in  the  early  stages  of  the 
complaint, 

li.  The  prisoner  in  bis  own  defence  said  that 
he  sincerely  believed  that  bj  abstaining  from 
calling  in  medical  aid  he  gave  the  ofadd  the 
best  chance  of  recovery  as  if  he  showed  a  want  of 
faith  he  thonght  he  could  not  rely  on  the  proroisa 
which  he  thought  was  given. 

13.  The  prisoner  had  no  connseL 

14.  Uy  attention  being  called  to  the  decisions  of 
Byles,  J.  in  Reg.  v.  Hurn/  (a)  in  the  Central 
Criminal  Coort  Sessions  Paper  for  May  1872, 
and  Piggot,  B.  in  Beg.  v.  Hmei  in  the  sessions 
paper  of  August  1874,  p.  300,  which  seemed 
to  mo  contradictory — I  eipressed  my  intention 
to  raise  the  question  for  the  opinion  of  this 
conrt.  I  did  not  reserve  any  question  on  the 
sufficiency  of  the  evidence  to  prove  the  cause  of 
the  death  of  the  child,  or  any  other  of  the  questions 
of  fact,  that  being  a  matter  which  I  thongbt  I  was 
bound  to  decide  on  my  own  responsibihty.  And 
accordinitly  I  have  only  stated  the  evidence  in  so 
far  as  it  is  necessary  to  make  my  direction  to  the 
jnry  and  the  questions  which  I  putto  them  intelli- 
gible. But  taking  it  that  there  was  sufRcient 
evidence  to  warrant  the  findings  in  fact ofthe jnry 
I  reserved  everything  else. 

16.  T  told  the  jury  that  the  law  casts  on  the 
&ther  who  has  the  castody  of  a  helpless  infant  a 
duty  to  provide  according  to  bis  ability  all  that  ia 
reesonabiy  necessary  for  the  child,  inclading.ifthe 


(a)  Oeotge  Hnrrr  and  CeoUia  hli  wife  were  indiotfld  for 
niuBiTrallv  neglMtinr  to  provide  medical  aid  to  Ce<tili> 
Hurry,  vherebj  her  li(«  wu  eoduinred,  Csutlia  was  dii- 
ehargsd  w  sha  aot«d  nnder  hei  Entbud'a  advioe,  and 
Oeorn  Hbitt  was  found  nilty.  The  priionar  gtaCed 
that  be  and  his  people  had  never  been  patisflsd  aa  to 
wbat  Um  law  on  the  anbjeot  wa«,  bnt  now  tbat  thsy  knew 
it.  the;  woald  sabmit  to  <t,  as  tjioy  were  the  laaC  people 
who  wtmld  break  the  laws  of  their  ooimtTT.  To  enter 
into  his  own  Teoagniaanoe  is  XSOtooome  op  for  judgment 
if  oaUed  npoD. 

The  priaoner  OeoTKS  Hnrrj    wa*  also  indioted   (or 


dhild  is  so  ill  as  to  require  it,  the  advioa  at  panon 
r«*sotkably  bdtared  to  have  oompetoat  madivl 
sIdU,  and  that  if  death  enanea  from  tfaa  neglect  ti 
of  this  dn^  it  ia  mauaUnghtflr  in  Ute  bther 
ueglectino;  tne  dnty. 

Itold  themtbat  Ididnot  aaat  piuaaut  adntcd 
think  it  any  defenoa  that  the  pnsonn-  siueetely 
beliaved  that  he  oagfat  not  to  provide  sni^  adrioe, 
nor  tbat  he  believed  that  he  wasdoag  the  beitfcr 
the  ohild  if  h«  had  not  in  fact,  oonipet«nt  skill 
and  knowledge  himaelf.  Atbme  erplaining  this 
more  folly  I  asked  the  jnry  fonr  qneetionB  whidi, 
to  prevent  any  risk  (rfmisfaUc^Irednoed  to  writing 
and  handed  to  tham.  They  answered  all  in  tba 
affirmative. 

16.  The  following  is  a  copy  ol  the  writing  I 
handed  to  the  jnry  and  their  aDBwers. 

Did  the  priaoner  n^leot  to  procure  medical  aid 
for  the  helpless  infant  when  it  waa,  in  fact,  reason 
able  BO  to  do  and  be  had  the  ability  P — Tes- 

Wa*  the  death  caused  by  that  neglect  P— Tea. 

Uuleas  both  of  these  are  proved  he  is  not 
guilty.  If  both  proved  find  him  Kuilcy  but  then 
iay  farther. 

Did  the  prisoner  bond  fida  though  erronRniily 
beUeve  that  medical  advice  was  not  required  far 
the  child  P— Yob. 


I  thersnptm  directed  the  verdict  ot  guilty  to  ba 
entered  and  admitted  tba  priaoner  to  bail. 

The  question  for  the  opinion   of  this  Court  ii 
whether  the  conviction  so  obtained  on  thia  dirsc^cn 
and  those  findings  shonld  stand  or  b«  set  aside. 
CoLDt  Bi.ACKBina. 

'So  counsel  was  instructed  to  argue  for  tb« 
prisoner. 

D.  S/ra^Si,  for  the  proBBCution. — ^The  oonvietica 
was  right.  In  Beg.  v.  Hurry  (aup.)  at  the  M^ 
Sessions  1872  of  the  Graitral  Criminal  Coan 
A  parent  was  indicted  for  neglecting  to  call  in 
medical  aid  for  a  young  child.  The  30  A  31  Tid- 
a.  122,  s.  37  makes  it  an  oflenca  for  a  partnt  wi). 
I'ally  to  neglect  to  provide  adequate  food,  clothing, 
medical  aid  or  lodging  for  a  child  under  foarteen 
years  of  age  in  his  castody  whereby  the  health  of 
ihe  child  is,  or  has  been  or  is  likely  to  be  seriooslj 
injured.  [Mellor,  J. — The  words  of  the  sectioD 
"wilfully  neglect"  mean  intentionally  or  parposdf 
omittocall  in  medical  aid.  Ixird  CoLBRn»GB,CJ-— 
In  Beg.  v.  Wagelaffe  (10  Cox  C.  O.  530)  » 
indictment  for  manslaughter  against  parents  of 
the  »ame  religious  sect  as  the  prisoner  in  thisca<« 
lor  neglecting  to  provide  medical  aid  for  the  diilil, 
who  died  in  consequently  of  such  neglect  Willrs.  J. 
apon  similar  facts,  seems  to  have  be^n  dt  opinim 
that  the  indictment  could  not  be  sustained,  but 
that  was  before  the  31  &  32  Vict.  c.  122,  ».  37 
passed.     And   in   the  case  of  Reg.   v-   Hinet  {•>) 

(a)  Rig.  V.  Binft  was  an  indictmmt  aninat  HisM 
for  nnlawfuU;  endangering  tbe  life  of  hia  child  fti 
[wo  years,  by  0Dii<:CiDg  to  provide  proprr  and  aoffiaoil 
medidne.  At  the  opening  of  Uie  oaae  Pigott,  B- 
aipreaaed  a  ver;  strong  opinion  that  it  ooal'l  no*  he  nu- 
Mined.  Mr.  Poland  referred  to  Buanell  on  Crimn. 
p.m,toiiieeaaeolBrg.T.8mith{_6C.A.P.),%aiioIU}- 
T.  Hurry  (Cmtral  Criminal  Conrt  RapMla,  voL  li, 
0,  S3),  After  hearina  tbe  avidenoa  in  Uie  ei 
Pol.    '   ■  ....-.-- 


■oland  in  anpport  ot  it,  Pigott.  B.  Mid  :  •'ItM'l 
opinion  tbat  there  is  bo  ease  to  ^  tu  tha  jaiy  ot  aiT 
eni&«-,  \^uiX\\\*<nMot  thoaa  oaaea  in  whioh  a  p*i*t, 
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before  Pigott,  B.  that  statute  was  not  brought  to 
his  attention.] 

Coleridge,  C.J. — I  think  that  this  conviction 
should  be  aflSrmed.  For  my  own  part  but  for  the 
statute  31  &  32  Yict.  c.  122,  s  37,  I  should  have 
much  doubt  about  this  case,  and  should  have 
desired  it  to  be  further  argued  and  considered. 
Perhaps  it  is  enough  to  say  that  the  opinions  of 
Willes,  J.  and  Pigott,  B.  are  deserving  of  grave 
consideration.  The  statute  31  &  32  Vict.  c.  122, 
s.  37,  however,  is  a  strong  argument  in  favour  of  the 
conviction.  By  that  enactment  it  is  made  an 
oflTence  punishable  summarily  if  any  parent  wil- 
fully neglects  to  provide  {inter  alia)  medical  aid 
for  his  child  being  in  his  custody  under  the  age  of 
fourteen  years,  whereby  the  health  of  such  child 
shall  have  been  or  shall  be  likely  to  be  seriously 
injured.  That  enactment  I  understand  to  mean 
that  if  any  parent  intentionally,  i.e.  with  the  know- 
ledge that  medical  aid  is  to  be  obtained  and  with 
a  deliberate  intention  abstains  from  providing  it,  he 
is  guilty  of  an  offence.  Under  that  enactment 
upon  the  facts  the  prisoner  would  clearly  have  been 
guilty  of  the  offence  created  by  it.  If  the  death  of 
a  person  results  from  the  culpable  omission  of  a 
breach  of  duty  created  by  the  law,  the  death  so 
caused  is  the  subject  of  manslaughter.  In  this 
case  there  was  a  duty  imposed  by  the  statute  on 
the  prisoner  to  provide  medical  aid  for  his  infant 
child,  and  there  was  the  deliberate  intention  not  to 
obey  the  law — Whether  proceeding  from  a  good  or 
bad  motive  is  not  material.  The  necessary  ingre- 
dierts  to  constitute  the  crime  of  manslaughter 
exi&ted,  therefore,  in  this  case,  and  for  that  reason 
this  conviction  ought  to  be  affirmed. 

Bravwell,  B. — I  am  of  the  same  opinion.  The 
31  &  32  Yict.  c.  122,  s.  37,  has  imposed  a  positive 

genoe,  baa  done  everytbing  that  he  believed  to  be  neoes- 
Bary  for  the  good  of  his  child ;  that  he  may  be  one  of 
thode  persona  who  have  very  perverted  views  and  very 
papers titions  views,  and  may  be  altogether  mistaking 
that  doctrine  of  scripture  from  which  he  has  taken  bis 
coDrse  of  proceeding  in  this  caae,  may  be  perfectly  true ; 
bnt  that  there  is  anything  in  the  nature  of  a  dnty 
neglected,  that  is,  a  dnty  which  he  believed  or  knew  to 
be  soch,  in  this  instance  I  am  clearly  of  opinion  the 
evidence  does  not  show ;  on  the  contrary  he  believed  his 
dnty  to  be  in  the  direction  in  which  he  acted,  and  he 
carried  ont  that  duty  to  the  utmost  of  his  ability.  He 
may  altogether  have  mistaken  what  his  duty  was ;  still 
I  believe  it  was  an  honest  mistake.  It  may  be  an  ignor- 
ant mistake,  in  all  probability  it  is  the  result  of  igrnoranoe 
and  superstition,  but  certainly  there  is  not  a  traoe  of  any- 
thing like  an  intentional  omission  of  duty  or  a  culpable 
omissioB  of  duty  within  the  meaning  of  that  expression  as 
used  in  the  criminal  law.  I  am  clearly  of  opinion  that  it  is 
not  a  case  for  an  indictment,  nor  a  case  for  a  judge  to  deal 
with  in  a  Criminal  Court.  If  the  Legislature  (as  they  havs 
done  in  dealing  with  the  case  of  the  prevention  of  small 
pox),  are  minded  to  pass  a  law  on  the  snbject,  that  is  a  dif- 
ferent matter,  and  it  would  be  quite  right  then  that  persons 
should  be  compelled  to  conform  to  it  although  they  them- 
selves may  personally  object  to  it,  because  it  is  the  law  of 
the  society  in  which  they  live,  and  they  are  bound  by  that 
law  if  society  chooses  to  enaot  it.  Bat  I  am  clearly  of 
opinion  that  no  judge  sitting  in  a  Criminal  Court,  without 
any  direction  or  enactment  of  the  Legislature,  would  be 
justified  in  saying  that  a  parent  who  exercised  his  best 
judgment  though  a  perverted  one,  in  dealing  with  his 
child  by  noraing  and  care  instead  of  calling  in  a  doctor  to 
appl^  blisters,  beohes,  and  calomel  waa  guilty  of  criminal 
neghgenoe.  I  may  i^y  that  I  had  an  opportunity  before 
coming  into  court,  knowing  that  this  case  was  coming  on 
of  si>eaking  of  it  to  Mr.  Justice  Qnain,  and  the  learned 
Recorder,  and  they  anite  oonour  in  the  view  I  have  pro- 
pounded and  apon  wnioli  I  am  aoting. 


and  absolute  duty  on  parents,  whatever  thefr  con- 
scientious or  superstitious  opinions  may  be,  to  pro- 
vide medical  aid  for  their  infant  children  in  tneir 
custody.  The  facts  show  that  the  pr^oner  thought 
it  was  irreligious  to  call  in  medical  aid,  but  that  is 
no  excuse  for  not  obeying  the  law. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
31  &  32  Vict.  c.  122,  s.  37  does  not  seem  to  have 
been  called  to  the  attention  of  Piffott,  B.  iift 
Beg,  V.  Mines,  or  of  my  brother  BlacKbum  upon 
the  trial  of  the  present  case.  Otherwise  it  may  be 
that  Pigott,  B.  would  have  summed  up  differently 
to  the  jury. 

Grovb,  J.  and  Pollock,  B.  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  W.  Famfield. 


Saturday,  Nov,  13, 1875. 

(Before    Lord    Coleridgb,    C.J.,    Bbamwell,  B., 
Mellob,  J.,  Grove,  J.,  and  Pollock,  B.) 

Beo.  v.  Saunders  and  Hitchcock. 

Indecency — Exhibition  in  a  booth  on  a  ra>ce  cou/ree — 

Misdemeanor, 
A  booth  on  a  race  course,  into  which  persons  are 
admitted  by  payment  only,  is  a  public  place  so  as 
to  support  an  indictment  for  an  in-decent  eX' 
hibition  thereiii  at  common  law.  The  indict' 
ment  charged  in  one  count  the  keeping  a  booth  in 
a  public  place  for  tlis  purpose  of  showing  an 
indecent  exhibition  to  any  persons  willing  and 
desirous  of  paying  for  admission. 
Held  thai  the  indictment    sufficiently    stated    an 

indictable  o fence. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Chairman  of  the  Surrey  Quarter  Sessions. 

At  the  General  Quarter  Session  of  the  Peace 
holden  at  St.  Mary  Newington,  in  and  for  the 
county  of  Surrey  on  Tuesday  the  29th  June  1875, 
John  Saunders  and  George  Hitchcock  were  tried 
on  an  indictment  of  which  the  following  is  a  copy. 

Surrey  to  wit. — The  jurors  for  onr  Lady  the  Qoeen  upon 
their  oath  present  that  John  Saunders  and  G^rge  Hitch- 
cock being  scandaJoas  and  evil  disposed  persons,  and 
devising,  contriving,  and  intendin|^  the  morals  as  well  of 
youth  as  of  divers  other  liege  subjects  of  onr  said  Lady 
the  Queen  to  debauch  and  corropt  and  to  raise  and 
create  in  their  minds  inordinate  and  Int^tful  desires,  on 
the  23rd  May  in  the  year  of  our  Lord  1875,  at  the  parish 
of  Epsom,  in  the  pounty  of  Surrey ,  unlawfully,  wickedlv, 
and  scandalously  did  keep  and  maintain  a  certain  booui, 
tent,  and  shed  for  the  purpose  of  exhibiting  and  showing 
to  the  sight  and  view  of  any  person  or  persons  willing 
and  desirous  of  seein|f  the  same,  and  paying  for  their 
admission  into  the  said  booth,  tent,  and  shed,  divers, 
lewd,  wicked,  scandalous  infamous,  bawdy,  and  obsoene 
,  performances,  representations,  practices,  and  fignres,  and 
in  the  said  booth,  tent,  and  shed  on  the  said  23rd  May  in 
the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  anlawfnlly,  wickedly ,  and  scandalously  for  locre 
and  gain  did  exhibit  and  show  the  said  performanoea, 
practices,  representations^  and  fignres,  and  cause  and 
permit  the  same  to  be  exhibited  and  shown  to  the  sight 
and  view  of  divers  and  very  many  liege  subjects  of  onr 
said  Lady  the  Queen  to  the  manifest  corruption  of  the 
morals  as  well  of  youth  as  of  other  liege  subjects  of  our  said 
Lady  the  Queen  in  contempt  of  oar  said  Lady  the  Qoeen 
and  her  laws  to  the  evil  example  of  all  others  in  like  case 
offendiag,  and  afidnat  the  peace  of  onr  Lady  the  QiMen 
her  Grown  and  dignity. 

Second  oonnt. — After  oommenoing  with  a  similar 

inducement  as  in  the  first  count  proceeded. 

On  the  said  28rd  Mkj  ia^  ^«  i^aat  ^^st5^*«ib^^ 
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wiokadlr.  Bud  xmndBload;  sxhibit,  ahow, ■.-, 

b*  exhibited  and  ikown  for  Ion*  sad  nin  to  and  in  the 
vl«w  o(  diTtn  and  rary  manj  Uege  anbiMta  of  our  Ladj 
Um  4n««ai,  direa  lewd,  wioked,  leaiid^oiiB,  bawdf,  atid 
obaoana  pttfnAanoai,  leoieaentationa,  pnatioM,  uid 
tgniM  (oonolndiiifaa  thabatoODDt]. 

Third  count. — After  oommonoiog  as  in  the  firet 
count  proceeded : 

^  Od  the  23r(I  Ha^r  in  the  jeai  of  Lord  lff7S,  in  a  oartain 
T^bUa  plaoe,  to  wit  Epaom  Downs,  litnate  in  the  pariah 
of  Bpaom  ^oreiaid,  m  the  oonn^  of  Sarre;  aforMud, 
nnlawtnllj,  wiekedjj,  and  loandaloiuljr  did  exhibit  and 
■how  and  oanaaand  pennit  to  be  exhibited  and  ehown 
for  Inore  and  gain  to  the  right  and  riaw  of  diran  liege 
■nb JMta  of  our  Lad;  theQiuanin  theiaidpablieplaoeBA 
afoTeaald  then  b^ng  direra  indeoent,  lewd,  fl]th7,Mird;. 
and  obiome  nmreaentatione,praotioea,and  perfonnaiioefl. 
(Hera  foUoweo  ■  more  •peoilio  deeoription,  and  than  the 
eonnt  oonolnded  ai  the  Brat  oonnt.) 

Fourth  coDOt. — After  oommenoing  as  the  first 
oonnt  proceeded ; 

,  On  the  23rd  Hay  in  the  j«ai  of  onr  Lord  IS  To 
in  the  pnaenoe  and  hearing  of  direra  lie^  lubjeate  of 
oar  aald  I^dr  the  Qoaen  then  aaeemblad  together,  to  vit 
on  Epaom  Downa,  is  the  pariah  of  Epaom,  in  the  oonct; 


ptoeore  to  be  pnbliehed,  attesed,  pTonoanoad,  and 
deolarad  the  wioked,  obeeene.  Blthly,  utd  bawd;  worda 
and  matter  following  that  ia  to  ■«;.  (The  wordi  uttered 
mn  than  aet  ont  aad  the  ooont  oouslDded  aa  the  6rit 

Fifth,  sixth,  and  serenth  onants  were  aimiliar  to 
the  first  count  only  alleging  the  offence  to  have  tieeii 
committed  on  the  26th  May  a.  d.  1875. 

Eighth  count — 

And  the  jnnm  efiinniiil.  npon  thrir  oatlieforaaaid,  do 
further  preMnt  that  the  (jud  John  Sanudera  and  Geome 
Hitohoook  oD  the  23rd  Ma;  in  the  rear  of  oat  Lord  IBV:^ 
and  on  diven  other  da;i  and  tiiaei  between  that  du; 
and  the  da;  of  taking  this  inqniaition,  at  the  parish  of 
Epeoig  aforetaid.in  toe  oonot;  of  SnrreT  ■foreaaid,  near 
nnto  the  Qneen'e  ooniii)onhighwaja,nnl»wfnll;  did  keep 
and  maintain  in  a  oartain  pnblie  plaoe,  to  wit  on  Epeom 
Downs,  in  the  pariih  afore aaid.  in  the  ooont;  aforeaaid,  a 
certain  booth,  tent,  aod  ghedfortfaepnrpDaeof  eibibitin^ 
and  ahowing  indecent,  lewd,  wiaked,  and  obaoene  por- 
formancei,  eihihjtiona,  repreaentationa,  and  fignrea  to 
the  eight  and  Tiaw  of  an;  peraon  or  parBoni  willing  and 
daeiroDB  of  seeing  the  ume.  and  of  pa;ing  for  their 
admiuion,  and  that  the  aaid  John  SaDndera  and  Georgo 
Hitchcock  on  the  da;  and  ;ear  aforesaid,  and  on  diTerd 
other  dajB  and  timee  between  that  daj  and  tba  da;  of 
the  taking  of  thia  inqniaition  at  the  pariah  aforesaid,  in 
the  eoant;  aforesaid,  nnlawfoll;  did  exhibit  and  show 
and  oanee  to  be  exhibited  and  shown  in  the  said  booth,  tent, 
and  shed,  there  sitaate  ae  aforesaid  to  tbe  eight  and  riew 
of  diTers  and  Terr  man;  liege  snhjecta  of  onr  I^d;  the 
Qnaan,  diTera  indeoent,  lewd,  wicked,  and  obaoene  pei- 
fotmauces,  exhibitions,  representations,  and  Bgorea,  to  the 
great  damage  and  ooniDoo  nniaance  of  ail  the  liege 
anbieota  of  onr  said  Lad;  the  Qneen  there  inhabiting, 
being  residing,  and  paaring,  to  the  aril  example  of  all 
others  in  tbe  Jike  case  offending  and  against  the  peaoe  of 
onr  lAd;   tbe  Qneen  her  Crown  and  dignity. 

It  appeared  from  the  evidence  that  tbe  prisoDera 
were  travelUtiR  ahowmen  pursuing  their  callini^ 
on  the  Epeom  Downa  on  tbe  23rd  and  26lb  May 
1875  during  the  Epsom  Summer  Bacea,  and  were 
tbeownera  and  keepers  of  a  booth. 

On  the  23rd,  the  defendant  Sannders  aat  in 
front  of  and  at  the  junction  of  two  bootba  which 
were  close  together.  On  one  booth  waa  a  psinting 
of  two  fat  women  and  on  tbe  other  a  picture  of 
some  negroes.  Saunders  kept  calling  out  "Now 
^iDdtesamg "  and  on  being  asked  "  Who  are 
iodreasingP "  ha  replied  "  Tbe  fat  ladies " 
pointing    to    tbe  picture.    B«\iig  Inrther  ftaked 


"  Qaite  naked.  Sir."  Thempcm  two  of  tbe  wit- 
neaaea  were  indaoed  to  p«j  two  penoa  knd  go  in, 
bnt  aeeing  nothing  indecent  they  told  8«widen 
when  they  oame  ont  that  they  tboaght  it "  «  aeH" 
He  repli»]  "  Well,  nerer  mind  there's  aooMtluitt 
genuine  in  the  next  tent,  •  nigger  Mid  his  wife 
will  appoar  both  naked."  Hitchcock  came  np  and 
Bud  "Whatever  he  (Sanudera)  ssja  ia  tme  and 
von  will  see  it."  The  witneaaea  then  went  in. 
There  were  about  twenty-five  people  preeeot 
Hitchcock  acted  sa  showman,  closing  the  door  of 
the  tent,  and  pulling  aside  «  screen  from  bdiind 
which  a  large  negro  atepped  ouL  (The  case  then 
Btated  the  indecent  acts.) 

Between  the  23rd  and  the  26lh  May,  informalioa 
was  given  to  the  police.  And  on  the  26th  two 
detectives  were  sent  to  visit  the  booth.  They  paid 
tbreppeuoe  each,  and  there  were  fonrteea  or  fifteeo 

Srsone  oreseDt.     On  the  oocasion  of  their  visit 
itohcock  again  acted  aa  ahowman.  (The  indeoect 


nthia 


int.) 


poiouDg    CO    toe   picture.     D«\iig  innuer  asitea  v  t^jsuvs,^. — in 
■Wili  tbej  be  exhibited  naked?"    H»  tev^«i\  •iVU"t.  ^*?. 


Connael  on  behalf  of  the  prisoners  objected  that 
they  could  not  be  legally  convicted. 

First,  upon  the  first,  second,  foarth,  fifth,  and 
aixth  counts  of  the  above  indictment  on  tbe  groond 
that  those  counts  do  not  disclose  an  iniSclable 
offence  at  common  law ;  secondly,  upon  the  third 
and  seventh  counts  of  the  above  indictment  ou  tbe 
ground  that  there  was  no  evidence  of  an  indictable 
oflenoe  at  common  law  by  indecency  in  a  public 
place  the  said  "  booth,  tent,  and  shed  "  not  beioe 
a  public  place  as  alleged  in  those  oonnta ;  aniL 
thirdly,  upon  the  eighth  count  of  the  above  indict- 
ment on  tne  ground  that  there  waa  no  evidence  of 
indecency  on  any  days  except  the  23id  and  26tb 
Uay. 

The  Churman  withdrew  the  eighth  count  from 
the  jury,  but  orerraled  the  objections  taken  to  tbe 
other  coonts,  and  both  the  prisoners  were  con- 
victed on  tbn  first  seven  counts  of  the  indictment, 
but  judgment  waa  reepit«d  for  the  purpose  of 
taking  the  opinion  of  tbe  oourt  on  these  objectioos. 

If  the  oonrt  should  be  of  opinion  that  these 
objectiona  are  valid  the  conviction  will  be  qnasbed. 
if  not  the  conviction  will  be  affirmed. 

The  prisoner  Saundera  was  admitted  to  bail,  but 
tba  prisoner  Hitchcock  was  nnable  to  find  bail  and 
remains  in  custody. 

WtLLiAH  Hajdmav,  cburman. 

E.  Clarke,  for  the  prisoners. — The  first,  second. 
finb,  and  sixth  counts  srebodaii  they  do  not  allege 
that  tbe  iudecenoy  therein  charged  waa  committed 
in  a  public  niace.  The  third  and  seventh  counU 
whicD  aver  that  the  indecency  waa  committed  in  » 
public  plaoe  were  not  proved.  The  first  countalleses 
that  tbe  indecency  waa  committed  for  lucre  in  s 
booth  in  tbe  sight  of  divers  persons.  A  booth  into 
which  tbe  public  have  no  right  to  enter  except  on 
payment  is  not  a  public  place,  and  tbe  indetenc^ 
was  before  persons  therein  wbo  paid  for  and  were 
desirous  to  witness  it.  Ia  Beg.  v.  Wtbb  (1  Den. 
0.  G.  338  i  3  Cox  G.  0.  183)  it  was  bold  that  u 
indecent  exposure  to  one  person  only  was  not 
on  offence  at  common  law.  [Msllob,  J  — It  iinW 
necessary  to  prove  any  public  indecency  cot- 
side  on  an  indictment  for  keeping  a  bawdy  honse.' 
That  is  an  offence  as  agunsc  the  public  peace 
cHusing  the  coming  together  of  disorderly  persoos- 
^Gbovk.  J.— In  Beg.  v.  Holmu  (22  L.  J.  122,  H.  C; 
""'"'"       —    "    -"j-j,^  ^  ,^^^j^  hM  tlM  la 
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omnibus  was  a  sofficiently  pablio  place  to  sostaia 
aa  indictment  for  an  indeoent  exposore  therein.] 
The  public  have  a  right  to  travel  in  an  omnibus. 
[Pollock,  B.— In  Beg.  v.  Thallman,  (L.  &  0.  325 ; 
^  Cox  C.  G.  388)  where  the  exposure  was  on  the 
roof  of  a  house  and  oonld  not  be  seen  by  persons 
passing  along  the  street,  but  oould  be  seen  by 
persons  at  the  back  windows  of  the  opposite 
houses,  Erie,  G.J.  said  "Public  place  does  not 
necessarily  mean  public  highway."]  Here  the 
spectators  were  not  only  willing,  but  paid  to  see  the 
exposure  in  a  booth  into  which  the  general  public 
had  no  right  to  enter. 

BagpaUay,  for  the  prosecution. — Similar  forms 
of  indictment  to  the  present  are  to  be  found  in 
2  Chit  Crim.  Law,  48.  Whatever  openly  outrages 
decency  and  is  injurious  to  public  morality  is  a 
misdemeanor.  (1  Kus.  on  Cfr.  449).  In  ttex  v. 
Carl  (2  Stra.  789).  the  Attorney- G^eneral  in  his 
argument  said  that  acts  destructive  of  morality  in 
general  constituted  an  offence  of  a  public  nature  and 
tnat  upon  this  foundation  bawdy  houses  were  indict- 


able, and  that  there  had  been  many  prosecutions 
against  the  players  of  obscene  plays,  citing  2Ve- 
manyns'  case,  Ent.  209,  213,  21^  215,  and  3 
State  Trials  Lord  0rey*8  case.  ^ 

Lord  CoLEKiBOB,  C.J. — ^We  are  of  opinion  that 
the  conviction  should  be  affirmed.  In  this  case 
it  appears  that  the  two  prisoners  kept  a  booth  on 
Epsom  Downs  for  the  purpose  of  a  disgusting  anfl^ 
indecent  exhibition,  and  that  they  invited  all 
persons  within  reach  of  their  voices  to  come  into 
the  booth,  and  see  the  exhibition,  and  the  persons 
who  paid  and  went  in  did  see  a  grossly  indecent 
exhibition.  We  think  that  these  facts  are  abun- 
dant to  prove  a  common  law  misdemeanor,  and 
that  the  indictment  is  sufficient  as  to  the  state- 
ment thereof. 

The  rest  of  the  court  concurred. 

Convidum  affirmed. 

Solicitor  for  the  prosecution.  Solicitor  to  the 
Treasury. 
Solicitor  for  the  prisoners,  FuUagar. 
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